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MissoiTM  Pacific  R.  Co. 

V. 

Texas  and  Pacific  R.  Co. 

{J^dvance  C<ue,  U,  8.  Circuit  Courts  B,  D.  Louisiana,    Januairy  14,  1887.) 

The  Texas  &  Pacific  R.  Co.,  which  was  operated  by  a  receiver,  entered 
into  a  ^neral  pooling  and  traffic  arrangement  with  the  Missouri  Pacific  B. 
Co.,  with  reference  to  business  interchanged  in  Texas,  which  covered  divi- 
sion of  rates,  division  of  traffic,  and  earnings,  and  joint  track  operation  and 
expenses.  Subsequently  objection  was  made  and  a  petition  filed  by  the 
"Vicksburg,  Shreveport  &  Pacific  R  Co.  and  the  receiver  of  the  Yicks- 
bur^  &  l&ridian  R  Co.,  which  connected  with  the  Texas'  &  Pacific  Rail- 
road in  Louisiana,  alleging  that  the  pooling  contract  showed  a  preference  in 
latesy  business  and  facilities  to  do. business  on  the  part  of  the  receivers 
of  ihe  Texas  Sa  Pacific  in  favor  *of  the  Missouri  Pacific  system,  and 
a  consequent  discrimination  a^inst  their  lines.  It  was  shown  that  under 
the  diarter  of  the  Texas  Pacific  R.  Co.,  of  which  the  Texas  &  Pacific  R. 
Co.  is  the  successor  (16  U.  S.  St  578)  it  is  forbidden  to  discriminate  against 
any  connecting  or  intersecting  road  ;  and  that  by  the  Texas  Act  o|  May  2, 
1878,  by  which  the  company  was  granted  a  large  amount  of  land,  it  is  for- 
bidden to  enter  into  any  combination  in  the  nature  of  a  partnership  with  any 
ndlroad  in  the  State  running  parallel  with  it,  or  in  the  same  direction,  that 
would  give  the  latter  control  of  rates  on  it.  It  was  also  shown  that  the 
Texas  &  Pacific  R.  Co.  has  over  200  miles  of  road  in  Texas  parallel  with 
tiie  Mifloouri  Pacific.  The  constitution  of  Texas  provides  (Art.  10,  Sees.  1,  2, 
and  6)  that  every  railroad  shall  have  the  right  of  connection  and  intersection 
with  every  other  railroad  without  discrimination,  and  also  forbids  the  con- 
solidation of  parallel  and  competing  lines.    Eddy 

1.  That  a  preference  in  rates  and  business  of  one  connecting  line  is  a  dis- 
crimination against  other  connecting  lines. 

2.  That  as  a  general  proposition,  where  a  railroad  company  is  not  restricted 
by  its  charter  or  the  law  of  the  land,  it  is  not  unlawful  for  it  to  make  an  ar- 
rangement for  special  purposes  for  the  legitimate  increase  of  its  business,  or 
for  a  carrier  to  pro-rate  through  freight  with  one  and  not  with  another,  the 
only  question  being  whether  the  rate  to  the  complaining  party  is  reasonable. 

8.  That  the  fact  that  the  connection  between  petitioner's  lines  and  respon- 
dent's lines  is  not  in  Texas,  but  in  Louisiana,  does  not  render  the  laws  of 
Texas  ineffective,  as  the  contract  under  consideration  was  made  with  rail- 
wav  lines  in  Texas,  with  reference  entirely  to  business  interchanged  in  Texas. 

4.  That  under  a  proper  construction  of  the  above  statutory  and  constitu- 
tional provisions,  the  pooling  contract  giving  the  Missouri  Pacific  lines  ad- 
vantages not  granted  to  other  connecting  lines  is  unlawful,  and  an  order 
will  be  entered  directing  the  receivers  to  abrogate  and  annul  the  contract,  so 
far  as  it  contemplates  any  discrimination  a^nst  connecting  lines,  and  to 
give  the  petitioners  the  same  rates  and  privileges  for  doing  business  as  are 
given  to  that  road;  the  consideration  that  the  present  arrangement  operates 
to  the  benefit  of  the  trust  property,  or  that  they  are  satisfactory  to  the  traf- 
fic-agents of  petitioner's  mies,  is  immateriaL 

28  A.  &  £.  R.  Cas.— 1 
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5.  A  proposition  that  the  respondents  are  ready  and  willing  to  make  the 
same  arrangements  with  petitioner's  lines  as  they  have  made  with  the  Mis- 
souri Pacific,  provided  they  will  tender  them  the  same  amount  of  business, 
under  the  same  conditions,  will  not  have  the  effect  to  sustain  the  pooling 
contract  when  it  is  prqvided  by  its  charter.  Sec.  15,  that  <*the  same  charges 
per  mile,  as  to  passengers,  and  per  ton  per  mile,  as  to  freight  .  .  .  shall 
oe  made  by  said  company  as  they  make  for  freight  and  passengers  over 
tiieir  own  road ;"  the  proper  construction  of  this  section  not  permitting  that 
connecting  roads  should  be  charged  less  or  more,  as  to  freight  or  passengers, 
than  the  rates  charged  over  the  Texas  &  Pacific  lines,  but  the  same. 

6.  It  having  come  to  thejcnowledge  of  the  court  that  the  receivers  of  the 
Texas  &  Pacific  road  are  members  of  the  Texas  Traffic  Association,  formed 
for  the  purpose  of  regulating  through  rates  into  Texas,  the  receivers  are 
ordered  to  withdraw  therefrom,  if  the  Association  has  any  power  to  make 
discriminating  rates  for  or  against  thQ  Texas  &  Pacific  R  Co. 

In  Equity. 

Framk  6.  StufibB  for  petitioner. 

TT.  TF".  Howe  for  respondent 

Pardee,  J. — \\\  the  matter  of  the  intervening  petition  of  the 
Vicksburg,  Shreveport  &  Pacific  R.  Co.,  and  of  Irank  S.  Bond,  re- 
ceiver of  the  YicksDnrg  &  Meridian  E.  Co.,  the  petitioners  allege 
that  they  are  operating  a  connecting  railway  line  of  the  Texas  & 
Pacific  Kailway  lines,  and  the  gist  of  their  complaint,  as  a  basis  of 
paotb.  relief,  is  that  the  receivers  of  the  Texas  &  Pacific  R.  Co., 

appointed  by  this  court  in  the  above-entitled  suit  to  operate  and 
manage  the  lines  of  the  said  company,  have  been  and  are  discrimi- 
nating against  the  lines  operated  by  petitioners,  ^^  by  requiring  and 
receiving  from  them  a  much  higher  rate  for  the  carriage  of  all 
classes  of  freight,  both  east  and  west  bound,  over  said  lines  of  which 
they  are  and  have  been  receivers,  than  said  receivers  have  required 
or  received  of  other  railroad  companies  and  transportation  lines, 
particularly  the  said  Missouri  Pacific  R.  Co.,  and  the  said  St.  Louis, 
Iron  Mountain  &  Southern  R.  Co.,  for  similar  service,  and  similar 
carriage  of  like  freight." 

The  receivers  answer  at  length,  and  as  follows : 

ANSWEB. 

Fi/rst.  Respondents  submit  to  this  honorable  court  that  none  of 
the  matters  in  the  said  intervening  petition  mentioned  and  com- 
plained of  are  matters  in  respect  of  which  the  petitioners  therein 
are  entitled  to  relief  in  this  proceeding,  and  in  a  court  of  equity; 
and  they  ask  to  have  the  same  benefit  of  defense  thereto  as  if  they 
had  demurred  to  said  petition. 

Second.  These  respondents  admit  the  adoption  and  existence  of 
the  various  statutes  and  constitutional  provisions  set  forth  in  the 
said  intervening  petition;  but,  for  greater  certainty  as  to  the  speci- 
fic language  of  said  organic  and  statutory  laws,  they  pray  leave  to 
refer  to  the  same,  as  the  same  have  been  from  time  to  time  duly 
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Eromulgated.  But  tliey  specially  deny  that  the  provisions  quoted 
rom  the  constitution  and  statutes  of  the  State  oi  Texas  have  any 
application  to  the  issue  now  existing  between  these  respondents 
and  the  petitioners  in  the  said  intervening  petition,  or  can  take 
away  any  right  conferred  hj  the  acts  of  Congress  with  reference 
to  the  Texas  &  Pacific  E.  Co.  They  do  not  admit  the  allega* 
tions  of  said  petitioners  with  respect  to  the  spirit  and  intent 
of  the  acts  of  Congress  and  various  other  statutes  and  constitutional 
provisions  quoted  m  said  petition,  but,  so  far  as  the  same  may  apply 
to  this  controversy,  they  pray  the  court  to  interpret  the  same. 

Third,  Respondents  admit  that  the  Texas  &  Pacific  Bailway 
operates  its  lines  to  Shreveport,  where  it  connects  with  petitioners' 
lines,  and  that  the  Vicksburg,  Shreveport  &  Pacific  Bailroad  was 
opened  for  general  traffic  about  August,  1884.  They  admit  that 
the  same  person  is  president  of  the  Missouri,  Kansas  &  Texas  B.  Co., 
and  of  the  Texas  &  Pacific  B.  Co.,  but  they  submit  that  this  fact  has 
no  relevancy  to  the  issues  in  this  proceeding,  since  the  Texas  & 
Pacific  Railway  is  being  managed  by  respondents  under  the  orders 
of  the  court.  They  aver  that  since  their  appointment  as  receivers 
the  transportation  department  of  the  Texas  &  Pacific  Railway  has 
been  distmct  from  that  of  any  Missouri  Pacific  line;  and  since  July, 
1886,  the  freight  traffic  department  has  been  under  the  sole  charge 
of  your  respondents'  general  freight  agent. 

Foi^th.  They  respectfully  submit  that  it  is  tmnecessary  and 
would  be  irrelevant  to  inquire,  in  such  a  proceeding  as  this,  into 
the  details  of  the  freight  business  of  the  Texas  &  Pacific  R. 
Co.  prior  to  the  appointment  of  respondents  as  receivers* 
They  admit  their  appointment  and  qualification,  but  they  specially 
deny  that,  in  managing  the  lines  of  railway  under  their  charge,  they 
have,  as  charged  in  said  intervening  petition,  at  all  times  or  at  any 
time,  in  violation  of  law  and  their  duty,  discriminated  against  said 
petitioners  as  set  forth  in  said  petition,  and  that  they  are  still  so 
discriminating,  and  will  so  continue  unless  prevented  by  this  hon- 
orable court.  They  admit  that  certain  correspondence  was  had, 
set  forth  as  Exhibits  A,  B,  C,  and  D  of  said  petition ;  but  submit 
that  said  letters  must  be  considered  in  connection  with  the  other 
facts  of  this  case.  They  do  not  admit  the  correctness  of  the 
Memorandum  E,  annexed  as  an  exhibit  of  said  petition,  and  they 
submit  that  its  date,  in  June,  1884,  shows  that  it  has  no  relevancy 
to  the  issues  herein,  but,  if  it  should  be  decreed  relevant  by  the 
court,  they  leave  the  petitioners  to  make  such  proof  of  its  correct- 
ness as  thev  may  be  advised. 

Fifth.  They  aver  that  in  March,  1886,  they  made,  with  the  lines 
represented  by  petitioners,  through  respective  traffic  agents,  such 
traffic  arrangements  as  would  enable  petitioners'  said  lines  to  com- 
pete on  equal  terms  with  all  other  lines  for  freight  business  to  points 
on  the  Texas  &  Pacific  Railway.    Said  arrangement  was  amended 
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or  modified  from  time  to  time,  and  finally,  on  the  twenty-eighth  of 
September,  1886,  was  put  in  the  form  of  the  memorandum  hereto 
annexed  as  Exhibit  E  A  of  this  answer.  This  was  still  further 
modified  October  2,  1886,  by  the  letter  made  part  hereof  as  Ex- 
hibit R  B.  They  aver  that  the  arrangement  set  forth  in  said  Ex- 
hibits B  A  and  K  B  was  acceptable  to  the  traffic  agents  of  peti- 
tioners' lines,  and  has  been  and  is  now  in  operation,  without  preju- 
dice, however,  to  the  hearing  and  decision  of  the  issues  in  this 
matter.  They  aver  that  through  rates  from  Cincinnati,  and  from 
other  points  tributary  to  petitioners'  lines  to  points  on  the  Texas 
&  Pacific  Railway,  are  the  same  by  petitioners'  lines  as  by  any  other 
line,  and  nothing  done  by  respondents  has  ever  operated  to  divert 
traffic  from  petitioners'  lines,  or  to  discriminate  against  them.  They 
specially  deny  that  they  have  ever  charged  petitioners  to  or  from 
Shreveport  for  freight  any  more  than  they  cnarge  for  freight  over 
their  (respondents')  own  line,  and  they  show  that  since  March,  1886. 
such  charges,  as  a  rule,  have  been  less  than  those  made  on  their 
(respondents')  own  line,  and  less  than  justified  by  the  letter  of  the 
law. 

Sixth,  Respondents  aver  that  from  the  time  they  took  possession 
of  the  Texas  &  Pacific  Railway  until  September  1, 1886,  the  division 
of  revenue  on  business  interchanged  between  the  roads  of  the  Mis- 
souri Pacific  system  intersecting  the  Texas  &  Pacific  Railway, 
including  the  St.  Louis,  Iron  Mountain  &  Southern  and  the  Mis- 
souri, Kansas  &  Texas  railroads,  was  made  on  the  basis  of  what 
was  known  as  the  "  Gault-Tucker  award,"  made  by  two  expert 
traffic  managers,  viz.,^  John  C.  Gault,  now  ^neral  manager  of  the 
petitioners'  Tines,  and  Joseph  F.  Tucker,  tnen  traffic  manager  of 
the  Illinois  Oentral  system,  and  now  assistant  general  manager  of 
the  Chicago,  Milwaukee  &  St.  Paul  Railway.  On  the  first  of  Sep- 
tember, 1886,  a  new  agreement  for  division  of  revenue  on  business 
interchanged  between  the  said  roadd  of  the  Missouri  Pacific  system 
and  the  Texas  &  Pacific  Railway  was  duly  made  and  executed, 
which  has  been  in  operation  and  duly  acted  upon  by  the  parties 
thereto  since  said  first  of  September,  1886.  A  copy  of  the  same  is 
made  part  hereof,  as  Exhibit  R  0  of  this  answer.  The  petition  and 
order  to  answer  in  this  proceeding  were  served .  on  the  receivers 
through  Lionel  A.  Sheldon,  one  of  your  respondents,  on  the  ninth 
of  September,  1886.  They  show  that  at  the  time  of  such  service, 
and  smce,  they  have,  as  a1>ove,  been  acting  in  the  premises  under 
said  agreement  of  September  1, 1886. 

Seventh.  Tour  respondents  aver  that  the  Missouri  Pacific  roads 
intersect  the  Texas  &  Pacific  Railway  at  eight  difierent  points, 
while  the  Yicksburg,  Shreveport  &  Pacific  intersects  the  same  at 
but  one  point.  The  effect  is  that  the  Missouri  Pacific  roads  could, 
in  the  absence  of  this  agreement  of  September  1st,  deliver  freight 
at  these  eight  points  without  any  payment  to  the  Texas  &  Pacific 
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Kailway,  and  could  also  deliver  freight  for  local  points  on  the  east- 
ern division  of  the  Texas  &  Pacific  Railway,  at  better  revenue  to 
the  Missouri  Pacific  roads  than  derived  nnder  said  agreement.  In 
other  words,  the  Missouri  Pacific  roads  pay  more  in  many  instances, 
under  said  agreement,  than  they  wonla  in  its  absence;  whereas,  at 
Shreveport,  petitioners'  roads  pay  nothing  in  this  wa^,  but  are  in 
sharp  local  competition.  As  to  the  Bio  Grande  division,  its  prin* 
cipai  business  is  the  transportation  of  cattle,  and  the  principal 
markets  are  St.  Louis  and  Chicago.  As  to  this  business,  petitioneiV 
roads  can  offer  respondents  nothing,  while  the  division  of  revenue 
therefrom  allowed  by  the  Missouri  Pacific  roads  under  said  agree- 
ment is  a  liberal  one.  This  fact  is  important  in  considering  the 
propriety  of  the  agreement  of  September  1, 1886.  They  further 
show  that  the  effect  of  said  agreement  of  September  1,  1886,  is  to 
give  the  Texas  &  Pacific  Eailway  a  large  business  in  lumber  from 
the  pineries  of  Louisiana  and  Texas,  and  in  salt  from  the  mines  of 
Iberia,  for  the  northwest,  which  it  could  not  do  to  advantage  in 
the  absence  of  the  division  of  rates  established  by  said  agreement. 
They  show  that  the  same  is  true  of  the  business  in  cotton  to  Mexico, 
and  wheat  to  mills  on  its  line.  They  further  show  that,  in  conse- 
quence of  the  position  of  Missouri  Pacific  lines  on  both  sides  of 
tlie  Texas  &  Pacific  road,  the  said  agreement  preserves  to  the  latter 
a  large  amount  of  business  wliieh  might  be  diverted  by  transporta- 
tion over  Missouri  Pacific  Railway  lines  now  existing,  or  easily 
built.  Said  agreement  also  secures  to  the  Texas  &  Pacific  a  quan- 
tity of  business  controlled  by  the  Missouri  Pacific  system,  destined 
to  points  competitive  between  the  Texas  &  Pacific  and  other  lines 
which  also  directly  intersect  Missouri  Pacific  lines.  They  further 
show  that  the  amount  of  business  contributed  bv  the  Missouri 
Pacific  lines  to  the  Texas  &  Pacific  lines  is  immensely  greater  than 
that  to  and  from  the  lines  of  petitioners.  From  January  1,  1886, 
to  September  3,  1886,  the  Missouri  Pacific  system  contributed,  in 
all,  615,475,809  pounds  of  freight,  the  revenue  to  the  Texas  & 
Pacific  being  $963,515.01;  and  from  petitioners'  lines  during  the 
same  period  there  were  contributed  but  18,448,785  pounds,  the 
revenue  to  the  To:»iS  &  Pacific  being  only  $42,904.21.  And 
respondents  annex  as  part  hereof  the  statements  by  W.  W.  Finley, 
their  general  freight  agent,  which  they  believe  to  be  correct,  of  the 
advantages  to  the  property  under  their  charge  of  the  said  agree- 
ment of  September  1, 1886,  said  statements  being  marked  "  R  D" 
and  "  R  E."  And  respondents,  therefore,  show  that  the  petitioners' 
lines  are  not  able  to  furnish  any  such  amount  of  business  or  ad- 
vantageous interchange  of  trafiic  as  the  Missouri  Pacific  lines.  The 
amount  of  business  properly  going  from  respondents'  lines  to  those 
of  petitioners'  at  Shreveport  is  small,  and  the  business  coming  to 
respondents'  lines  at  that  point  from  petitioners'  has  always  been 
tribntary,  to  a  large  extent,  through  other  channels.    As  to  the 
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demand  for  ^^  solid  billing"  made  in  the  said  intervening  petition, 
respondents  show  that  they  have  expressed  to  petitioners  a  willing. 
ness  to  make  an  arrangement  for  such  solid  billing,  and  are  still 
willing  to  do  so. 

EigktK  Tour  respondents  show  that  they  have  not  in  the  prem- 
ises violated  any  provision  of  the  charter  of  the  Texas  <&  Pacific 
E.  Co.,  nor  any  other  provision  of  law  governing  their  action* 
They  submit  that  all  provisions  of  the  charter,  and  of  other  laws 
which  may  apply,  must  receive  the  interpretation  which  long- 
established  usa^  and  the  custom  of  the  commercial  world  have 
fiven  them.  This  custom  has  always  taken  into  consideration  the 
ifference  between  transactions  at  wholesale  and  at  retail,  and  the 
difference  between  dealing  with  large  shippers  and  with  small 
ones.  They  aver  that  special  arrangements  with  large  shippers, 
under  proper  circumstances,  do  not  amount  to  inequality,  but  pro- 
mote reasonable  equality.  They  submit  that,  in  the  execution  of 
their  duties  for  the  benefit  of  the  property  under  their  charge,  they 
have  but  exercised  a  legal  discretion  in  the  premises  in  making 
such  arrangements  with  the  Missouri  Pacific  roads,  and  with  the 
lines  of  petitioners,  as  will,  without  unjust  discrimination,  confer 
the  fullest  benefit  on  the  trust  they  represent  They  submit  that 
the  arrangement  made  as  aforesaid  with  petitioners  ^ives  them  lower 
rates  than  they  ai*e  entitled  to  under  the  letter  of  the  law.  The  ar^ 
rangement  made,  as  aforesaid,  with  the  Missouri  Pacific  system  of 
September  1, 1886,  does  not  operate  as  an  unjust  discrimination  or  in- 
equality, but  as  a  reasonable  equality,  considering  the  facts  above  set 
forth.  They  submit  that  any  other  interpretation  of  the  statutes 
in  question  would  defeat  their  object,  and  result  in  that  unreasona- 
ble equality  which  is  the  most  noxious  inequality.  They  aver  that 
whenever  the  petitioners  in  this  proceeding  are  ready  to  tender  them 
the  same  amount  of  business,  and  the  same  advantages  of  inter- 
change, under  the  same  conditions  as  the  Missouri  Pacific  system, 
they  believe  they  will  be  ready  to  make  with  them  an  arrangement 
similar  to  that  made  with  said  Missouri  Pacific  system  on  said  first 
of  September. 

BUPFLEMENTAL  ANSWER. 

In  addition  to  the  details  given  in  their  original  answer  hereto, 
filed  November  10, 1886,  and  reiterating  said  answer,  they  aver 
that  respondents  have  no  connection  with  the  important  markets 
of  St.  Louis  and  Ohicago  except  over  lines  of  the  Missouri  Pacific 
system ;  that  in  the  important  article  of  coal,  of  which  they  con- 
sume about  $100,000  worth  annually,  the  same  is  furnished  them 
over  Missouri  Pacific  lines  at  $1.25  per  ton  cheaper,  freight  in- 
cluded, than  by  petitioner's  lines ;  that  from  Texarkana  to  Long- 
view,  a  distance  of  about  100  miles,  all  the  traffic  of  the  Missouri 
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Pacific  system  in  question  herein  passes  over  the  Texas  &  Pacific 
R.,  to  the  great  advantage  of  the  latter ;  and  that  from  Whitesboro 
to  Fort  Worth,  a  distance  of  71  miles,  the  track  is  owned  by  the 
Texas  &  Pacific  R.  Co. ;  and  the  agreement  with  the  Missouri  Pa- 
cific system  which  took  effect  September  1, 1886  (dated  August 
— J 1886,)  and  marked  herein  Exhibit  R  0,  contains  provisions  ad- 
vantageous to  the  Texas  &  Pacific  R.  for  sharing  the  business  of 
that  portion  of  the  latter's  line  which  the  petitioners  never  have 
offered,  and  cannot  offer. 

The  matter  is  submitted  on  petition  and  answer,  and,  although 
the  argument  has  extended  over  a  wide  territoiy,  I  feel  compelled 
to  restrict  my  examination  of  the  case  to  the  facts  as  admitted  by 
the  pleadings,  the  answer  being  taken  as  true. 

It  will  be  noticed  that  the  answer,  while  in  terms  denying  all  dis- 
crimination against  petitioners,  goes  fully  into  a  statement  of  the 
previous  and  present  relations,  dependency,  connections, 
and  joint  business  of  the  Texas  &  Pacific  R.  with  the  '^^  «><>Lnio 
Missouri  Pacific  R.  system,  and  makes  part  of  the  an- 
swer the  existing  traffic  contract  with  the  Missouri  Pa- 
cific R.  Co.,  and  its  leased  and  operated  lines,  entered  into  after  the 
petition  was  filed,  but  before  it  was  served  upon  the  receivers. 
That  contract  covers  division  of  rates,  division  of  traffic  and  earn- 
ings, and  joint  track  operation  and  expenses,  and  amounts  to  what 
is  Known  m  railway  parlance  as  a  general  pooling  and  traffic  ar- 
raijgement.  Section  3  of  article  2,  division  of  tramc  and  earnings 
of  said  contract,  provides  as  follows : 

"  In  consideration  of  the  above  divisions,  and  the  further  agree- 
ment mutually  made  between  the  respective  companies  to  work  as 
heretofore,  in  so  far  as  they  le^lly  can,  to  the  end  of  sending  all 
the  traffic  they  control  over  the  lines  of  the  system  of  the  other,  to 
or  from  points  reached  by  the  respective  systems,  in  preference  to 
the  roads  of  other  companies  not  parties  to  this  a^eement,  and  a 
further  agreement  on  tne  part  of  each  that  thev  will  not  give  other 
connecting  lines  equal  rates  and  facilities  as  herein  contained  for 
each,  without  such  connecting  lines  shall  pay  an  equal  consideration 
therefor,  and  a  further  agreement  that  the  business  between  local 
stations  on  the  lines  of  the  parties  hereto  shall  be  routed  in  the 
same  general  manner  as  prior  to  the  receivership  of  the  Texas  & 
Pacific  R.,  except  as  hereafter  changed  by  mutual  agreement,  or 
by  the  construction  or  control  of  either  party  hereto  of  new  roads 
forming  shorter  routes,  the  parties  hereto  agree  to  divide  as  here- 
inafter provided,"  etc. 

It  is  contended  by  the  petitioners  that  this  contract  of  itself,  but 
particularly  in  the  light  of  the  above-quoted  provision,  shows  a 
preference  in  rates,  business,  and  facilities  to  do  business  on  the 

girt  of  the  receivers  of  the  Texas  &  Pacific  in  favor  of  the  Missouri 
acific  system,  and  against  all  other  connecting  lines.    This  con- 
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tention  Beems  to  be  well  founded.  A  preference  in  rates  and 
bnsiness  in  favor  of  one  connecting  line  is  a  discrimin/ttion  against 
other  connecting  lines. 

This  contention  is  sought  to  be  met  with  the  propositions  that 
the  contract  is  not  nnlawf  al ;  that  it  operates  to  tne  benefit  of  the 
trust  property ;  that  the  present  traffic  arrangement  with  petitioners' 
lines  is  a  fair  one,  and  acceptable  to  the  traffic  agents  ox  said  lines, 
and  thereunder  the  charges  are  less  than  justified  by.  the  letter  of 
the  law,  being  less  than  local  charges  on  the  Texas  &  Pacific  lines ; 
and  that  respondents  are  i*eady  and  willing  to  make  the  same 
arranffement  with  petitioners'  lines,  provided  the  latter  will  fur- 
nish them  the  same  amount  of  business,  under  the  same  conditions 
and  advantages  of  interohange. 

That  the  contract  is  not  unlawful  does  not  so  plainly  appear. 
As  a  ^neral  proposition,  where  a  railroad  company  is  not  restncted 
or  innibited  by  its  charter  or  the  law  of  the  land,  it  may  be  con- 
ceded that  it  is  not  unlawful  for  it  to  make  an  arrangement  for 
special  purposes,  on  a  sufficient  consideration,  and  for  the  legiti- 
mate increase  of  its  business  (Nicholson  v.  Great  Western  K.,  5 
C.  B.  (N.  S.)  866) ;  or  that  a  carrier  may  pro-rate  through  freight 
with  one,  and  not  with  another  (Eclipse  Tow-boat  Co.  v.  Pont- 
chartrain  B.  Co.,  24  La.  Ann.  1);  or  tnat,  so  far  as  the  common 
law  is  concerned,  the  question  is  whether  the  rate  to  the  complain- 
ing party  is  reasonable  (Johnson  v.  Pensacola,  etc,  R.  Co.,  16 
Fla.  664 ;  Fitchburg  R.  Co.  'y.  Gage,  12  Gray,  393);  although 
the  authority  of  all  these  cases  is  shaken  by  the  case  of  Scotield 
V.  Railway  Co.,  43  Ohio  St.  571,  and  the  authorities  there  cited. 

The  fact  is  that  the  Texas  &  Pacific  R.  Co.  is  hampered  by  its 
chartbr    ahd  charter,  as  well  as  by  the  laws  of  Texas  in  regard  to 

STATUTORY  PBO-      j.  .        •         ..  j?  ''  •        .*  ^-  T  Vl 

VI8I05S  CON-  discrimination  for  or  against  connecting  lines.  Section 
cRiMixiATioH  .15  of  the  original  charter  to  the  Texas  Pacific  R.  Co., 
SectisSlwS.*  (16  U.  S.  St.  at  Large,  578)  is  as  follows: 

*'  That  all  railroads  constructed,  or  tliat  may  be  hereafter  con- 
structed, to  intersect  said  Texas  &  Pacific  R.,  shall  have  a  right  to 
connect  with  that  line ;  that  no  discrimination  as  regards  charges 
for  freight  or  passengers,  or  in  any  other  matter,  shall  be  made  by 
said  Texas  Pacific  R.  Co.  against  any  of  the  said  connecting  roads, 
but  that  the  same  charges  per  mile  as  to  passengers,  and  per  ton  per 
mile  as  to  freight  passing  from  said  Texas  Pacific  R.  over  any  of 
said  connecting  roads,  or  passing  from  any  of  said  connecting 
roads  over  any  part  of  said  Texas  Pacific  R.,  shall  be  made  by 
said  company  as  they  make  for  freight  and  passengers  over  their 
own  road ;  provided,  also,  that  said  connecting  roads  shall  recipro- 
cate said  ri^ht  of  connection  and  equality  of  charges  with  said 
Texas  Pacific  R.:  and  provided,  further,  that  the  rates  charged 
for  carrying  passengers  and  freight  per  mile  shall  not  exceed  the 
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prices  that  may  be  fixed  by  Congrese  for  carrying  passengers  and 
freight  on  the  Union  Pacific  and  Oentral  Pacific  railroads. 

By  act  of  Congress  approved  May  2,  1872  (17  St.  at  Large,  59), 
among  other  provisions,  the  name,  style,  and  title  of  the  Texas 
Pacific  R.  Co.  was  changed  to  that  of  the  Texas  &  Pacific  B.  Co., 
and  this  provision  was  made,  to>wit : 

^^  That  all  roads  terminating  at  Shreveport  shall  have  the  right 
to  make  the  same  running  connections,  and  shall  be  entitled  to  the 
same  privil^es  for  the  transaction  of  business  in  connection  with 
the  Texas  &  JPacific  K.,  as  are  granted  to  roads  intersecting  tliere- 
with." 

Congress,  by  the  act  of  1871,  granted  some  15,000,000  acres  of 
the  public  land  to  aid  in  the  construction  of  the  Texas  Pacific  R. 
On  the  second  of  May,  1873,  the  legislature  of  the  State  of  Texas 

fassed  ^^An  act  to  adjust  and  define  the  rights  of  the  Texas  A 
*acific  R.  Co.,  within  the  State  of  Texas,"  etc.  Under  this  act 
the  line  of  the  road  was  distinctly  defined,  and  certain  grants  and 
donations  of  land  (nearly  5,000,000  acres)  were  made  by  the  State 
to  aid  in  its  constraction ;  these  grants  and  donations  being  made 
subject  to  the  conditions  named  in  the  last  paragraph  of  section  9 
of  said  act,  to-wit,  ^'that  said  Texas  &  Pacific  R.  Co.,  shall  be 
subject  to  such  general  laws  as  may  be  enacted  by  the  legislature 
applicable  to  other  railroads  constructed  within  the  State.'^'  And 
in  section  10,  to>wit,  that  "  all  railroads  in  this  State  constructed,  or 
that  may  hereafter  be  constructed,  to  intersect  said  Texas  Pacific 
road,  shall  have  a  right  to  connect  with  that  line  ;  that  no  discrim- 
ination in  regard  to  charges  for  freight  or  passengers,  or  in  any 
other  matter,  shall  be  mace  by  said  Texas  Pacific  K.  Co.,  against 
any  of  said  connecting  ro<ids,  but  that  the  cliargcsjper  mile  as  to 
passengers  and  freight  passing  from  the  said  Texas  Pacific  R.  over 
any  of  the  said  connecting  roads,  or  passing  from  any  of  the  said 
connecting  roads  over  any  part  of  the  Texas  Pacific  R.,  shall  be 
governed  and  controlled  by  the  laws  of  this  State,  now  or  hereafter 
to  be  enacted ;  •  .  .  and  said  railroad  company  shall  not  have  the 
right  or  power  to  consolidate  with,  or  sell  or  rent  or  lease  the 
same  to,  any  other  railroad  in  this  State,  or  to  purchase  or  lease, 
nor  enter  into  any  combination  in  the  nature  of  a  partnership  with 
any  railroad  in  this  State  running  parallel  with  said  Texas  & 
Pacific  R.,  or  in  the  same  general  direction,  that  would  in  any  way 
or  manner  give  the  said  company  the  power  or  right  to  control  the 
rates  of  freight  and  passage  on  said  railroad  so  purchased  or  leased ; 
and,  should  the  provisions  of  this  section  be  violated  by  said  com- 
pany, it  shall  work  a  forfeiture  of  the  rights  and  privileges  herein 
granted."  Section  11  of  the  act  reauires  that  '^  the  board  of  direct- 
ors shall,  within  fifteen  days  from  tne  date  of  approval  of  this  act, 
[May  2, 1873,]  signify  to  the  governor,  by  telegraph  or  other- 
wise, the  acceptance  or  rejection  of  the  terms  and  conditions  of 
this  act;  and,  within  thirty  days  from  the  date  of  approval  of  this 
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act,  shall  file  a  formal  acceptance  or  rejisction  of  the  same  with  the 
secretary  of  state  of  the  State  of  Texas."  It  appears  that  such  for- 
mal acceptance  was  duly  filed.  . 

The  constitution  of  the  State  of  Texas,  art.  10,  reads  as  follows : 

"Section  1.  Any  railroad  corporation  or  association  organized 
Tinder  the  law  for  the  purpose  snail  have  the  right  to  construct 
Same-Go  *^^  Operate  a  railroad  between  any  points  within  this 
TCTioNAL  PBo-  Statc,  dud  to  couucct  at  the  State  line  with  railroads  of 
^^°"'  of  other  States.     Every  railroad  company  shall  have 

the  right  with  its  road  to  intersect,  connect  with,  or  cross  any 
other  railroad,  and  shall  receive  and  transport  each  other's  passen- 
gers, tonnage,  and  cars,  loaded  or  empty,  without  delay  or  discrim- 
mation,  under  such  regulations  as  shall  be  prescribed  by  law. 

"  Sec.  2.  Bailroads  heretofore  constructed,  or  that  may  hereafter 
be  constructed,  in*  this  State,  are  hereby  declared  public  highways, 
and  railroad  companies  common  carriers.  The  legislature  shall 
pass  laws  to  correct  abuses,  and  prevent  unjust  discrimination  and 
extortion  in  the  rates  of  freight  and  passenger  tariffs  on  the  dif- 
ferent railroads  in  this  state. '^ 

"  Sec.  6.  No  railroad  or  other  corporation,  or  the  lessees,  pur- 
chasers, or  managers  of  any  railroad  corporation,  shall  consolidate 
the  stock,  property,  or  franchises  of  such  corporation  with,  or  lease 
or  purchase  tne  works  or  franchises  of,  or  in  any  way  control,  any 
railroad  corporation  owning,  or  having  under  its  control,  a  parallel 
or  competing  line ;  nor  shall  any  ofiicer  oi  such  railroad  corpora- 
tion act  as  an  officer  of  any  other  railroad  corporation  owning  or 
having  the  control  of  a  parallel  or  competing  line." 

It  is  contended  in  this  case  that  the  laws  of  Texas  can  have  no 
force,  because  the  connection  between  petitioners'  lines  and  re- 
spondents' lines  is  not  in  Texas,  but  in  Louisiana ;  but  this  view 
loses  sight  of  the  fact  that  the  contract  under  consideration  is  made 
comfscma  ^ith  railway  lines  in  Texas,  with  reference  entirely  to 
ffTATB  uSLrm-  business  interchanged  in  Texas.  It  would  seem,  too, 
"^  that,  under  the  circumstances,  the  regulations  of  the 

laws  of  Texas  with  regard  to  the  matters  here  involved  should  be 
binding  on  the  Texas  &  Pacific  B.  Co.  in  morals,  if  not  in  law. 
Of  course,  the  provisions  of  the  chaiter  and  the  supplemental 
charter  are  binding  on  the  company,  and  on  the  respondents,  who 
are  operating  the  railway  lines  under  the  franchises  and  rights 
granted  the  company. 

Under  these  provisions  of  section  IS  of  the  charter,  and  of  the 
laws  of  Texas,  accepted  by  the  Texas  &  Pacific  B.  Co.  for  a 
consideration,  it  is  by  no  means  clear  that  the  discrimination 
stipulated  in  the  contract  or  agreement  with  the  Missouri  Pacific 
vauditt  of  system  is  lawful.  Both  the  charter  and  Texas  grant 
teSct  TOwS^  provide  that  no  discrimination,  as  regards  charges  for 
BUD.  freight  or  passengera,  or  in  any  other  matter,  shall  be 

made  by  said  Texas  &  Pacitic  B.  Co.  against  any  of  the  con- 
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necting  or  intersecting  roads ;  and  in  the  Texas  grant  as  well  as 
in  the  Texas  law  is  the  further  provision  that  said  railway  company 
shall  not  enter  into  any  combination  in  the  nature  of  a  partnership, 
with  any  railroad  in  the  State  running  parallel  with  the  said  Texas 
&  Pacific,  or  in  the  same  genei*al  direction  that  would  in  any  way 
or  manner  give  the  said  company  the  power  to  control  the  rates 
of  freight  and  passage  on  said  railroad.  That  the  contract  gives 
the  Missouri  Pacific  lines  advantages  not  granted  to  other  connect- 
ing and  intei'secting  lines,  is  apparent  from  the  extract  given. 
That  the  Missouri  Pacific  lines  are  to  a  considerable  extent  in 
competition  with  the  Texas  &  Pacific  lines,  appears  from  the 
reasons  given  by  respondents  for  entering  into  the  contract.  That 
the  Missouri  Pacific  system  has  more  than  two  hundred  miles  of 
railway  in  Texas  parallel  to  the  lines  of  the  Texas*  &  Pacific  lines, 
appears  by  the  record.  If  the  contract  with  the  Missouri  Pacific 
system  be  unlawful,  as  not  in  consonance  with  the  acts  of  congress 
and  the  laws  of  Texas,  then  the  consideration  that  it  operates  to 
the  benefit  of  the  trust  property  can  have  no  weight.  Neither  is 
it  material  that  the  present  arrangements  with  petitioners'  lines  are 
fair  and  satisfactory  to  petitioners'  agents. 

The  proposition  that  the  respondents  are  ready  and  willing  to 
make  the  same  arrangements  with  petitioners'  lines,  provided  the 
latter  will  tender  them  the  same  amount  of  business,  under  the 
same  conditions,  is  plausible  only  to  the  eye.  The  general  tone  of 
the  answers  of  respondents  seems  to  justify  a  discrim- 
ination in  favor  of  connecting  lines  on  the  basis  of  the  madb  to  mi- 
amount  of  business  fnrnishea;  as,  for  instance,  within  "*^"*^ 
a  given  period,  tlie  Missouri  Pacific  system  furnished  the  Texas 
&  Pacific  over  616,000,000  pounds  of  freight,  while  during  the 
same  period  the  petitioners'  lines  only  furnished  about  18,000,000 
pounds. 

Generallv,  I  consider  that  the  case  of  Scofield  v.  B.  Co., 
supra,  is  the  best  exposition  and  furnishes  the  true , rule  on  this 
flnbject;  but  for  the  Texas  &  Pacific  B.  the  matter  is  settled 
by  Its  charter,  §  15,  supra — "  but  that  the  same  charges  per  mile 
as  to  passengers,  and  per  ton  per  mile  as  to  freight,  .  .  .  shall  be 
made  by  said  company  as  they  make  for  freight  and 
passengers  over  their  own  road."  And  in  this  connec- 
tion it  may  be  proper  to  say  that  a  proper  construction  **"*    chaetke 
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of  said  section  15  aoes  not  permit  that  connecting  roads 
should  be  charged  less  or  more  per  ton  per  mile  as  to  freight,  or 
less  or  more  per  mile  as  to  passengers,  than  the  rates  charged  on 
or  over  the  Texas  &  Pacific  lines,  but  the  same.  In  other  words, 
section  15  is  in  the  interest  of  and  for  the  protection  of  shippers 
local  to  the  Texas  &  Pacific  B.,  as  well  as  in  the  interest  of  and  for 
the  protection  of  connecting  lines.  If  respondents  are,  as  they 
£eem  to  say,  charging  the  petitioners'  lines  less  per  ton  per  mile 
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than  the  charges  made  on  respondents'  lines  to  other  shippers 
under  the  same  conditions  as  to  distance  and  shipping  points,  then 
respondents  are  discriminating  (and  probably  against  shippers  that 
are  forced  to  use  their  lines),  whicli  onght  not  to  be  permitted 
under  any  circumstances,  and  particnlarly  on  a  railroad  to  the  con- 
struction of  which  the  general  government  and  the  State  of  Texaa 
contributed  so  large  a  portion  of  the  public  lands. 

For  the  relief  of  petitioners,  an  order  will  be  entered  directing 
the  receivers  to  give  them  the  same  rates  and  the  same  privileges 
for  doing  business  in  all  respects  as  are  given  to  otlier  connecting 
or  intersecting  lines,  substantially  as  prayed  for  in  their  petition. 

In  one  of  the  exhibits  attached  to  the  petition  I  notice  the  state^ 
meut  made  by  the  general  freight  agent  of  the  respondents  ^^  that 
the  question  of  throngh  rates  into  Texas  is  not  absolutely  controlled 
by  the  Missonri  Pacific  R.,  or  the  Texas  &  Pacific  R., 
toSmc^SJoc"  hut  by  the  Texas  Traffic  Association,  of  which  the 
^H^S^n'^Si  Texas  &  St.  Lonis,  the  H.  &  T.  C,  the  Southern 
SKw^'^'"""'  Pacific,  and  G.  C.  &  S.  F.  R.  are  also  members ;'' 
and,  again,  "  the  basis  fixed  by  the  Texas  Traffic  Asso- 
ciation for  the  division  of  rates  from  Louisville  and  Cincinnati  to 
common  points  in  Texas,  like  Dallas  and  Fort  Worth,  via  New 
Orleans  and  all  lines,  is  as  follows."  Whether  these  statements 
imply  any  power  in  the  .Texas  Traffic  Association  to  make  dis- 
criminating rates  for  or  against  the  Texas  &  Pacific  R.,  or  asjainst 
any  railway  connecting  or  intersecting  with  the  Texas  &  Pacific 
R.,  as  to  shipments  via  the  Texas  &  Pacific,  does  not  appear.  If 
any  such  power  is  vested  in  the  Texas  Traffic  Association,  then 
the  connection  of  the  receivers  of  the  Texas  &  Pacific  R.  Co.  with 
that  association  is  as  obnoxious  as  the  hereinbefore  referred  to 
contract  with  the  Missouri  Pacific  R.  svstem.  As  these  matters 
have  been  brought  to  the  attention  of  the  court,  and  considering 
that  the  receivers  are  operating  the  lines  of  the  Texas  &  Pacific 
R.  under  the  orders  and  protection  of  the  court,  to  the  end  thai 
the  duties  and  obligations  devolving  upon  the  Texas  &  Pacific  R. 
Co.  as  a  public  carrier  under  its  charter  may  be  performed,  and 
that  the  public  may  not  suffer  detriment  by  the  non-user  of  its 
franchises,  as  well  as  to  preserve  the  property  of  the  company  for 
its  creditors;  and  considering  that  it  is  a  duty  of  the  receivers  to 
adhere  to  and  comply  with  cliarters  and  grants  to  the  company  by 
which  their  franchises  and  privileges  were  obtained ;  and  consider- 
ing, further,  that  the  aforesaid  contract  between  the  said  receivers 
and  the  Missouri  Pacific  R.  Co.  is  in  violation  of  the  laws  of  Texas 
and  not  authorized  by  the  charter  of  the  Texas  &  Pacific  R.  Co., 
and  tliat  the  Texas  Traffic  Association  may  be  likewise  obnoxious 
— an  order  of  the  court's  own  motion  will  be  entered  in  this  cause^ 
directing  the  receivers  to  abrogate  and  annul  the  said  contract 
with  the  Missouri  Pacific  R.  system,  so  far  as  it  contemplates 
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dificrimination  against  intersecting  or  connecting  lines,  and  so  far 
as  it  constitutes  or  stipulates  any  combination  in  theinature  of 
partnership  with  the  Jmssouri  Pacific  B.  system  in  Texas,  and 
advising  the  said  receivers  to  withdraw  from  all  connection  with 
the  Texas  Traffic  Association  unless  they  are  able  to  report  that, 
under  the  rules  of  said  association,  they  are  not  required  to  dis- 
criminate in  any  manner  for  or  against  any  connecting  or  inter- 
secting line  of  railway,  or  for  or.  against  any  shipper  or  the  public- 
This  opinion  and  the  orders  herein  directed  are  not  to  be  construed 
as  any  reflection  upon  the  receivers.  They  received  the  property 
of  the  Texas  &  Pacific  R.  Co.,  which  is  a  railway  system  by  itself, 
in  a  dilapidated  condition,  with  all  the  complications  and  entangle- 
ments arising  from  the  fact  that  for  four  years  it  formed  an  in- 
tegral part  of  the  Missouri  Pacific  K.  system,  and  their  manage- 
ment so.  far  has  been  so  wise  and  judicious  that  they  retain  the  full 
confidence  of  the  court,  and  merit  the  warmest  approval  from  all 
financially  interested  in  the  prosperity  of  the  railway. 

Continuance  of  Pooling  Contract  by  Receiver. — ^See  Central  Trust  Co.  e. 
Ohio  Central  R.  Co.,  23  Am.  &  Eng.  R.  R.  Cas.  666. 
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« 

(Advance  Case,  Penntylvania,    Januarp  3,  1887.) 

The  plaintiff,  a  manufacturing  corporation,  had  been  a  shipper  for  s^eral 
years  over  the  road  of  the  defendant  company.  It  was  charged  for  its  traffic 
to  a  certain  point  where  defendant's  road  connected  with  another  road,  fifty 
cents  per  ton,  or  at  the  rate  of  ten  cents  per  ton  per  mile,  the  distance  being, 
as  was  supposed,  five  miles.  Plaintiff,  subsequently  becoming  dissatisfied  with 
the  rates  it  was  receiving,  caused  the  distance  to  be  measured,  and  learned 
that  it  was  but  four  and  nine  tenths  miles.  It  also  contended  that  under 
the  Act  of  1846  the  freight  rates  which  the  defendant,  by  the  fourteenth  sec- 
tion of  the  Act  of  1837  was  entitled  to  charge,  had  been  reduced,  and  that 
plaintiff  could  legally  charge  but  eight  cents  per  ton.  Suit  was  brought  to 
recover  sums  paid  in  excess  above  this  rate.  Eisld,  that  the  Act  of  1846  did 
not  operate  to  reduce  the  rates,  and  that  the  defendant  was  entitled  to  charge 
ten  cents  per  ton ;  that  even  though  the  distance  was  but  four  and  nine 
tenths  miles,  yet  as  there  were  various  terminal  services,  switching,  etc.,  that 
were  performed  by  the  defendant,  for  which  it  was  entitled  to  a  reasonable 
amount,  pluntiff  was  not  entitled  to  recover. 

OoTOBEB  Teem  1886,  No.  160.  Before  Goedon,  Paxson,  Tkun- 
KEYj  Steseett,  Gbeen  and  Clakk,  J  J. 
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Error  to  the  Common  Pleas,  No.  1,  of  Allegheny  county,  to 
review  a  judgment  for  defendant  entered  upon  a  report  of  a  ref- 
eree in  an  action  to  recover  alleged  overcharges  for  the  transporta- 
tion of  freight. 

AflSrmed. 

The  case  was  submitted  to  R.  B.  Carnahan,  Esq.,  as  referee, 
who  filed  the  following  report :  This  is  an  action  of  dssximpsit, 
brought  to  recover  alleged  overcharges  of  freight. 

The  plaintiff  company  was  incorporated  some  years  ago  under 
the  laws  of  the  State  of  Massachusetts  and  has  its  principal  ofSce  in 
Boston ;  but  its  works,  which  are  very  extensive,  covering  over 
twenty  acres  of  ground,  are  located  in  McKeesport,  Allegheny 
county,  Pennsylvania.  The  defendant,  the  Baltimore  &  Ohio  R. 
Co.,  is  the  lessee  of  the  Pittsburgh  &  Connellsville  R.  Co.,  and 
has  been  operating  that  road  during  the  whole  period  of  time 
covered  by  this  suit,  and  still  is  operating  it. 

Until  snortly  after  the  time  of  bringing  this  suit,  the  Pittsburgh 
&  Connellsville  was  the  only  railroad  company  which  passed  through 
McKeesport.  About  the  nrst  of  January,  1875,  the  National  Tube 
Works  Co.  began  to  ship  and  receive  shipments  of  freight  on  the 
Pittsburgh  &  Connellsville  R.  between  McKeespt)rt  and  Brinton 
Station,  on  the  Pennsylvania  R.  The  main  tracks  of  the  Pitts- 
burgh &  Connellsville  Road  foljow  the  Monongahela  River  from 
Pittsburgh  to  the  Youghiogheny  River,  but  there  is  a  branch  line 
which  connects  this  road  with  the  Pennsylvania  R.,  extending 
from  Port  Perry  on  the  former  to  Brinton  Station  on  the  latter, 
and  know  by  the  name  of  "  the  Brinton  curve." 

The  manufactory  and  works  of  the  plaintiff  in  McKeesport  are 
not  on  the  line  of  the  Pittsburgh  &  Connellsville  R.,  but  a  branch 
or  switch  called  "  the  Locust  Street  switch  "  is  connected  with  the 
main  line  near  the  corner  of  Fifth  and  Locust  Streets,  in  McKees- 
port, the  switch  being  continued  down  Locust  Street,  at  right 
angles  with  fhe  railroad,  to  near  the  bank  of  the  Monongahela 
River,  a  distance  of  from  2000  to  2500  feet.  On  this  switch  or 
siding,  at  a  distance  of  530  feet  from  the  frog  on  the  main  line  of 
tiie  railroad,  is  another  switch,  over  which  cars  are  run  into  the 
yards  of  the  National  Tube  Works.  Further  down  "  the  Locust 
Street  switch"  are  the  iron  mills  of  W.  D.  Wood  &  Co.,  and  also 
a  glass  works,  both  of  which  manufactories  have  switch  connec- 
tions with  the  Locust  Street  track.  This  track  leaves  the  main  line 
at  a  sharp  curve  on  or  near  the  east  line  of  Locust  Street,  and 
passes  down  a  rather  steep  grade  to  Fourth  Street,  thence  by  a  com- 
paratively easy  grade  to  W .  D.  Wood  &  Co.'s  iron  works. 

The  llational  Tube  Works  Co.,  from  the  first  of  January,  1875, 
to  the  last  day  of  July,  1882,  shipped  and  received  shipments  of 
freight  over  the  Pittsburgh  &  Connellsville  R.,  operated,  as  before 
stated,  by  the  Baltimore  &  Ohio  R.  Co.,  to  and  from  Brinton  Sta- 
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tion,  on  the  Pennsylvania  R.,  and  their  yards  and  works  at  Mc- 
Keesport,  to  the  amount  of  404,968,961  pounds,  that  is  to  say,  a 
fraction  over  202,484  tons,  for  which  the  plaintiff  was  charged 
fifty  cents  per  ton,  amounting  to  $101,245.lf.  The  distance  from 
Brinton  Station  to  the  tube  works  in  McKeesport  was  believed  by 
the  plaintiff  corporation  to  be  about  five  miles,  or  rather  some- 
thing over  five  miles ;  and  the  defendant  seems  to  have  so  thought 
too,  or,  at  least  not  to  have  known  the  exact  distance. 

In  the  latter  part  of  December,  1881,  the  plaintiff  corporation, 
after  causing  an  examination  to  be  made  by  counsel  of  the  rates 
authorized  by  the  charter  of  the  Pittsburgh  &  Connellsville  R.  Co. 
to  be  charged  for  freight,  claimed  that  fifty  cents  per  ton  for  five 
miles  transportation  of  freight  was  beyond  the  rate  authorized  by 
the  charter — that  the  rate  should  have  been  forty  cents  per  ton  for 
five  miles,  assuming  the  distance  to  be  five  miles  between  Brinton 
and  McKeesport ;  and  all  the  payments  of  freight  made  by  the 

SlaintlS  company  in  the  year  1882,  that  is  to  say,  from  January  to 
uly  inclusive,  were  made  under  protest  that  the  rate  was  ille^, 
to  the  extent  of  two  cents  per  mile,  and  claiming  and  reserving 
the  right  to  recover  the  excess  over  the  alleged  legal  rate  by  action 
at  law. 

For  the  seven  preceding  years,  from  the  first  of  January,  1875, 
to  the  first  of  January,  1882,  the  freights  charged  by  the  defend* 
ant  were  paid  on  bills  rendered  every  two  weeks,  without  question 
as  to  the  rates.  The  plaintiff,  also,  about  the  first  of  January,  1882, 
was  led  to  believe  that  the  distance  between  its  works  and  brinton 
Station,  on  the  Pennsylvania  B.,  is  less  than  five  miles ;  and  as  the 
rates  of  freight  which  the  charter  of  the  Pittsburgh  &  Connells* 
ville  K.  Co.  permits  the  corporation  to  charge  for  transporation 
of  freight  are  rates  per  mile,  the  plaintiff  claims  that  it  ought  to 
recover  the  difference  between  the  full  mile  rate  and  the  proper* 
tion  of  that  rate  where  the  distance  is  less  than  a  mile. 

Surveys  of  the  distance  have  been  made  by  engineers,  employed 
both  by  the  plaintiff  and  the  defendant,  and  the  testimony  of  tiiese 
engineers  was  taken  by  the  referee  and  found  to  be  in  substantial 
accord.  From  the  McKeesport  Station,  near  the  frog  of  the 
Locnst  Street  switch,  to  Brinton  Station,  on  the  Pennsvlvania  E., 
the  distance  is  found  to  be  4^  miles.  The  engineer  of  the  plain- 
tiff measured  from  McKeesport  Station  to  Port  Perry,  on  a  hue  in 
the  centre  of  the  space  between  the  double  tracks  on  the  main  line 
of  the  Pittsburgh  &  Connellsville  R.  The  engineer  for  the  de- 
fendant measured  along  the  centre  of  the  east-bound  track  from 
Port  Perry  to  McKeesport,  and  they  all  measured  on  the  centre 
line  of  the  Brinton  curve,  from  Port  Perry  to  Brinton.  The  re- 
sult is  as  above  stated. 

The  engineer  for  the  plaintiff  made  no  other  measurement  at 
McKeesport ;  but  the  engineer  for  the  defendant  measured  the 
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Locnsft  Street  track  from  its  connecting  frog  with  the  main  line  to 
the  frog  which  connects  the  tabe  works  tr^ck  with  that  on  Locust 
Street,  and  found  the  distance  to  be  five  hundred  and  thir^  feet 
— that  is  to  say,  two  feet  more  than  the  tenth  of  a  mile.  He  also 
measured  the  distance  from  the  McKeesport  Station,  near  Locust 
Street,  to  the  eastern  line  of  the  corporation  of  McKeesport,  and 
found  the  distance  to  be  one  mile,  making  a  total  of  5A-  miles 
from  the  eastern  limit  of  McKeesport  to  Brinton,  on  the  Pennsyl- 
vania B.,  measured  on  the  tracks  of  the  railroad.  As  matter  of 
fact,  the  referee  finds,  from  the  testimony,  that  the  distances  are  as 
above  stated,  and  also  that  the  actual  distance  from  the  frog  on 
the  Locust  Street  track,  below  Fourth  Street,  where  the  Tube 
Works  tracks  make  connection  with  the  Locust  Street  track,  to 
Brinton  Station,  is  4^  miles ;  also,  that  none  of  the  freight  trans- 
ported by  the  defendant  was  actually  hauled  a  shorter  distance 
than  4X  miles  but  that  much  of  it  was  hauled  a  greater  distance, 
especially  the  outgoing  freight,  consisting  principally  of  manufac- 
tures of  the  plaintiff  company. 

It  is  established  by  the  testimony  that  the  loaded  cars  of  the 
plaintiff  were  hauled  from  points  at  considerable  distances  below 
the  Tabe  Works'  frog  on  the  Locust  Street  branch,  above  referred 
to.  (See  particularly  the  testimony  of  Charles  Donnelly,  formerly 
vice-president  of  the  defendant  company,  who  says :  "I  think  the 
Tube  Works  had  an  engine  of  their  own,  and  we  delivered  to  a 
certain  point  where  tliei-e  was  a  frog,  and  further  down  on  Locust 
Street,  where  they  loaded  their  pipe — ^not  quite  as  far  as  Wood  & 

v/O.  o»     I 

Wood  &  Co.'s  mill  is  between  1600  and  2000  feet  from  the 
main  line  of  the  Pittsburgh  &  Connellsville  R.  Mr.  Donnelly 
says  this  loading  was  not  quite  that  far  down.  He  does  not  give 
the  exact  distance  down,  but  if  the  distance  was  half  way  between 
the  fro^  and  Wood  &  Co.'s,  it  would  be  about  the  tenth  of  a  mile 
below  tne  frog ;  and  the  referee  is  of  opinion,  from  the  evidence, 
that  while  the  greater  part  of  the  incoming  freight  was  not  actu- 
ally hauled  a  greater  distance  than  4A  miles,  the  outgoing  freight, 
or  the  greater  part  of  it,  was  hauled  hve  miles,  without  making  any 
allowance  for  distance  travelled  in  shifting  and  bringing  cars  to- 
gether to  make  up  trains. 

The  first  question  which  arises  on  this  record  is,  What  is  the 
rate  of  freignt  which  the  Pittsburgh  &  Connellsville  B.  Co.  may 
lawfully  charge  for  the  transportation  of  merchandise  and  com- 
modities ? 

The  company  was  incorporated  by  an  Act  of  Assembly  of  the 
State  of  Pennsylvannia,  passed  April  3, 1837.  Pamphlet  Laws 
1836-7,  p.  185. 

The  thirteenth  section  of  the  Act  is  as  follows : 

^^  Oi^  the  completion  of  the  said  railroad,  or  any  portion  thereof 
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not  less  than  ten  miles,  the  same  shall  be  esteemed  a  public  high- 
way for  the  conveyance  of  passengers  and  the  transportation  of 
merchandise  and  commodities,  under  such  regulations  as  shall  be 
prescribed  by  the  directors ;  and  it  shall  and  may  be  lawful  for 
the  said  company  to  demand  and  receive  such  sum  or  sums  of 
money  for  tolls  of  persons  and  property  as  they  shall  think,  from 
time  to  time,  reasonable;  Provided,  The  toll  on  any  species  of 
property  shall  not  exceed  five  cents  per  ton  per  mile,  nor  upon 
passengers  more  than  three  cents  each  per  mile;  and  it  shall 
be  further  lawful  for  the  presidei^t  and  directors  of  said  companv 
to  prescribe  the  kind  of  carria^s,  wagons  and  conveyances  whicn 
shall  be  used  on  said  railroad  tor  the  transportation  of  persons  and 
commodities,  and  to  adopt  such  regulations  as  to  the  transit  of 
wagons  and  carriages  on  tne  said  road  as  may  seem  to  them  most 
conducive  to  the  interests  of  the  public  ana  of  persons  using  the 
same ;  and  the  legislature  reserves  the  right  to  reduce  and  regu- 
late the  tolls." 

The  original  and,  to  some  extent,  continuing  idea  of  a  Pennsyl- 
vania railroad  is  well  illustrated  by  this  charter,  and  particularly 
by  the  preceding  section.  The  railroad  is  a  public  highway,  and  may 
be  used  by  any  person  who  chooses  to  engage  in  the  business  of  trans- 
portation of  passengers  and  freight.  The  company  may  prescribe 
the  ^^kind  of  carriages,  wagons  and  conveyances  for  the  transporta- 
tion of  persons,  and  commodities,"  and  regulate  "  the  transit  of 
wagons  and  carriages  on  the  said  road  "  in  the  interest  of  the  pub- 
lic and  the  persons  using  the  same.  The  railroad  company  had  a 
right  to  charge  tolls  on  property  and  persons  conveyed  at  a  rate 
per  mile.  The  word  "  locomotive"  is  not  found  in  the  Act,  but 
the  term  "  machines,"  found  in  the  next  section,  indicates  that  our 
legislature  had  some  knowledge  of  the  new  method  of  traction, 
then  beginning  to  be  used  in  England.  • 

As  late  as  1829-30  it  was  still  an  open  question  among  scientific 
engineers  in  England  whether  traction  oy  means  of  stationary 
engines  drawing  cars  by  ropes  or  chains,  or  by  a  movable  engine, 
was  the  better  method.  Mr.  Stephenson  had  made  an  engine 
which  drew  ninety  tons  of  freiffht  at  the  rate  of  four  miles  per 
hour  some  years  previously,  and  on  the  Darlington  Koad,  in  Eng- 
land, light  freights  had  been  transported  at  the  rate  of  nine  miles 
an  hour  by  a  movable  steam  engine ;  but  for  the  more  rapid  trans- 
portation of  passengers  in  small  cars  horses  were  used,  by  which 
method  of  traction  a  speed  of  ten  miles  an  hour  was  attained. 
The  "Rocket"  engine,  the  original  of  the  modern  locomotive, 
invented  and  constructed  by  Mr.  Stephenson  and  his  equally  dis- 
tinguished son,  was  placed  on  the  Manchester  and  .Liverpool  II.  at 
its  opening,  in  September,  1830.  To  the  astonishment  of  the  scien- 
tific world,  it  conveyed  seventeen  tons  of  freight,  in  different  cars, 
and  on  the  most  favorable  portions  of  that  road,  fourteen  miles  per 
88  A.  &  E.  R  Ca8.--2  * 
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hour  while  a  speed  of  seventeen  miles  per  hour  was  attained  in 
the  transportation  of  passengers.  This  locomotive  weighed  four 
tons  and  five  cwt. 

The  thirteenth  section  of  this  charter  seems  to  have  exclusive 
reference  to  transportation  by  persons  or  companies  other  than  the 
raiboad  company.-  As  any  man  conld  place  his  stage-coach  or 
wagon  on  tlie  tnmpike  road,  or  his  boat  on  the  Commonwealth 
canal,  and  transport  passengers  and  goods,  using  his  own  horses  for 
the  purpose,  ana  paying  only  such  tolls  for  the  use  of  the  highway 
as  the  law  authonzed,  so  could  he  in  like  manner  place  his  passen- 
ger coach  or  freight  car,  and  perhaps  his  "  machine,"  too,  on  this 
railroad  for  like  purpose,  subject  only  to  the  regulations  of  the 
railroad  corporation  as  to  "  the  kind  of  carriages,  wagons  and  con- 
veyances" to  be  used,  and  the  payment  of  the  toll  authorized  by 
the  charter  of  the  company.  JBut  the  charter  also  contemplates 
that  the  railroad  company  itself  may  engage  in  the  business  of  trans- 
porting freight  and  passengers  on  the  public  highway  which  it  was 
about  to  construct ;  and  the  fourteenth  section  of  the  same  act  accord- 
ingly provides  that  "  The  president  and  directors  shall  have  full 
power  to  purchase,  with  the  funds  of  the  said  company,  and  place 
on  the  said  railroad,  all  machines,  vehicles,  carriages  and  teams  of 
any  kind  whatsoever  which  they  may  deem  proper  and  necessary 
for  the  purposes  of  transportation ;  and  that  they  may  also,  to  any 
extent  which  they  deem  advisable,  transport  all  goods,  wares,  min- 
erals  and  merchandise,  or  other  articles  that  may  be  offered  them 
for  transportation,  and  all  passengere  wishing  to  be  conveyed  on 
their  railroad ;  and  the  said  president  and  directors  may  charge  for 
toll  and  freight  on  all  articles  and  for  passengei^s  so  conveyed  by 
them,  their  officers  and  agents,  not  exceeding  twice  the  rates 
granted  in  the  preceding  section  of  this  act  for  tolls  alone." 

As  the  preceding  section  authorized  a  toll  on  any  species  of 
property  not  to  exceed  five  cents  per  ton  per  mile  for  the  mere  use 
of  the  highway  by  persons,  companies  or  corporations  other  than 
the  railroad  corporation,  and  the  fourteenth  section  authorizes  the 
railway  company  when  engaged  in  the  business  of  transportation  it 
self,  to  "  charge  for  toll  and  freight  on  all  articles"  a  sum  "  not  ex- 
ceeding twice  the  rates  granted  m  the  preceding  section  for  tolls 
alonCj'Ht  is  manifest  that  the  rate  which  the  railway  company  was  au- 
thorized to  char^  by  the  fourteenth  section  is  ten  cents  per  ton  per 
mile.  Of  this  there  can  be  no  doubt.  But  it  will  be  observed  tnat 
there  is  a  legislative  reservation  in  the  thirteenth  section,  of  ^'the 
rightto  reduce  and  regulate  the  tolls;"  and  it  is  contended  by  the 
plaintiff  that  this  right  was  exercised  by  the  legislature  in  the  pas- 
sage of  the  ninth  section  of  the  act  of  the  10th  of  April,  1846,  P.  L. , 
287.  The  section  provides  ^'  that  the  rates  of  toll  authorized  to  be 
charged  by  the  thirteenth  section  of  an  Act  to  incorporate  the 
Pittsburgh  &  ConnellsvilleR.  Co.,  approved  April  3, 1837,  shall  not 
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exceed  two  and  a  half  cents  per  mile  for  each  pafisenffer ;  four  oents 
per  mile  for  each  ton  of  2,000  pounds  for  freight ;  Siree  cents  per 
mile  for  each  passenger  car,  and  two  oents  per  mile  for  each  bar* 
den  or  freight  car,  every  f onr  wheels  being  computed  as  a  car." 

This  section  also  repeals  the  proviso  to  the  thirteenth  section  of 
the  Act  of  April  3, 1837.  It  is  not  entirely  clear  that  this  act  was 
intended  to  reduce  the  tolls  which  might  l>e  charged  on  the  Pitts- 
burgh &  Connellsville  K.  There  is  nothing  in  the  Act  itself  from 
which  such  intention  can  be  inferred ;  but  the  undoubted  effect 
of  the  act,  since  the  great  enlargement  of  freight  cars,  the  use  of 
steel  rails  and  the  greatly  increased  capacity  of  locomotive  engines, 
is  to  operate  such  a  reduction.  The  Act  of  1837  fixed  the  toll  at 
five  cents  per  ton  per  mile.  Under  the  Act  of  1846  the  rate  is 
four  cents  per  ton  per  mile,  with  the  addition  of  two  cents  per 
mile  for  each  burden  or  freight  car ;  so  that  to  transport  a  single 
ton  in  a  car  one  mile  would  cost  five  cents,  under  the  Act  of  1837, 
while  the  toll  wonld  be  six  cents  under  the  Act  of  1846.  Should 
the  car  contain  two  tons  to  be  transported  one  mile,  the  rate  would 
be  precisely  the  same  under  the  two  Acts,  supposing  the  car  to  have 
only  four  wheels ;  but  if  the  freight  car  rested  on  eight  wheels,  each 
four  wheels  bein^  computed  as  a  car,  three  tons  transported  a  mile 
would  be  charged  fifteen  cents  under  the  original  act  and  sixteen 
cents  under  the  Act  of  1846.  Should  such  a  car  carry  four  tons 
one  mile  on  the  railroad,  the  toll  would  be  twenty  cents  under  the 
former  Act,  and  exactly  the  same  under  the  Act  of  1846.  But  if 
the  car  carried  twelve  tons,  as  many  do  now,  say  a  distance  of  five 
miles,  the  toll  chargeable  would  be  $3  under  the  former  Act, 
while  under  the  latter  Act  it  would  only  be  $2.60 ;  that  is  to  say, 
$2.40  for  tonnage  at  four  cents  per  ton,  and  twenty  cents  for  wheel- 
a^e  at  two  cents  per  mile  for  four  wheels.  When  it  is  considered 
that  the  goods  wagon  in  England,  which  is  the  same  thing  as  our 
freight  car,  on  their  great  thoroughfares,  as  late  as  1854,  had  an 
average  capacity  of  only  five  tons,  as  shown  by  railroad  statistics, 
there  will  appear  to  be  ground  for  doubt  whether  the  Act  of  1846 
was  intended  to  reduce  the  tolls. 

As  the  Act  of  1837  has  respect  only  to  tonnage,  a  load  of  con- 
siderable bulk  but  of  light  weight  would  pay  but  little  in  the  way 
of  toll.  A  carload  of  oats  would  be  charged  about  half  as  much  as 
a  carload  of  wheat,  supposing  the  cars  to  have  the  same  bulk  capac- 
ity ;  while  a  carload  of  coal  would  pay  a  much  larger  toll  than  one 
of  wheat,  and  a  carload  of  coke  would  not  pay  half  the  toll  charge- 
able on  a  similar  bulk  of  bituminous  coal.  It  seems  to  the  referee 
more  probable  that  the  toll,  in  respect  to  the  cart  or  vehicle  or  cart 
itself  without  any  reference  to  tonnage,  was  intended,  in  some 
measure,  to  obviate  these  inequalities,  and  that  the  whole  section 
was  intended  to  have  this  effect  rather  than  to  reduce  the  tolls. 

No  part  of  the  Pittsburgh  &  Connellsville  R.  had  been  built  at 


20    NATIONAL  TUBE   WORKS  CO.  V.  BALTIMORE,  ETC.,  R.  CO. 

the  time  when  the  Act  of  1846  was  paseed,  bat  a  good  deal  of  en- 
terprise in  the  direction  of  railroad  ouilding  was  being  developed 
at  that  time.  The  Act  incorporating  the  Pennsylvania  R.  Co.  was 
passed  by  the  Pennsylvania  Legislature  in  the  same  year  (1846), 
and  at  the  same  session  some  very  distinguished  citizens  of  Pitts- 
burgh were  added  to  the  number  of  commissioners  named  in  the 
Act  to  incorporate  the  Pittsburgh  &  Connellsville  R.  Co,  See  Act 
of  17th  of  April,  1846,  section  JS,  P.  L.  370. 

It  was  not  probable  that  the  legislature  intended,  by  the  section 
of  the  Act  01  1846  referred  to,  to  reduce  the  profits  of  railroad 
companies,  the  legislative  tendency  at  that  time  being  to  encourage 
railroad  constrnction ;  and  it  is  not  probable  that  f reie;ht  cai*s  car- 
rying more  then  four  tons  were  contemplated  as  likely  to  be  run 
on  the  Pittsburgh  &  Connellsville  R.,  or  any  other  railroad,  indeed, 
in  Pennsylvania.  But  it  is  contended  by  the  plaintiff,  in  effect, 
that  the  amount  which  the  Pittsburgh  &  Connellsville  R.  Co.  may 
charge  for  toll  and  freight  depends  in  part  on  the  toll  which  it 
might  charge  the  private  transporter,  and  that  the  toll  rate  being 
reduced  by  the  Act  of  1846,  the  company's  toll  and  freight  rate 
undergoes  a  corresponding  reduction ;  because  the  company's  rat-e 
is  to  be  twice  the  rate  granted  for  tolls.  There  are  cases  in  which 
the  supplement  to  an  act  is  to  be  carried  back  and  read  in  the  act 
which  is  amended  by  it,  as  if  incorporated  therein.  This  happens 
very  often  in  the  application  of  public  laws,  but  it  does  not  appear 
to  the  referee  that  this  belongs  to  that  class  of  cases. 

Indeed,  the  Act  of  1846  is  not,  in  form,  an  amendatory  act.  It  is 
a  substitute  for  the  proviso  to  the  thirteenth  section,  which  it  repeals. 
The  railway  company  is  authorized  to  charge  for  toll  and  freight 
on  all  articles  conveyed  by  it,  not  exceeding  twice  the  rates  granted 
in  the  "  preceding  section"  of  this  act  for  tolls  alone,  that  is  to  say, 
not  double  the  tolls  which  might  be  authorized  by  subsequent  leg- 
islation, but  twice  the  rates  granted  in  the  preceding  section  of  this 
act,  to  wit :  the  thirteenth  section  of  the  Act  of  April  3, 1837.  It 
is  true  that  the  legislature  seemed  to  regard  the  machines,  cars, 
passengers,  and  freight  which  the  company  might  put  on  the  rail- 
road, and  the  expenses  of  conveying  passengers,  as  entitling  the 
company  to  a  remuneration  about  equal  to  that  derived  from  tolls  ; 
and  lience  the  toll  and  freight  rate  of  the  company  was  intended  to 
be  double  the  toll  rate  fii'st  fixed  in  the  thirteenth  section  of  the 
act ;  but  there  is  no  indication  of  any  purpose  on  the  part  of  the 
legislature  to  make  the  toll  and  f reiglit  rate  of  the  company  de- 
pend on  the  toll  rate  of  the  private  transporter. 

While  there  is  a  reservation  of  power  to  regulate  and  reduce  the 
toll  rate  in  the  thirteenth  section,  there  is  no  such  reservation  as 
respects  the  toll  and  freight  rate  in  the  fourteenth  section ;  and  it 
is  not  to  be  presumed  that  the  legislature  intended  to  reserve  any 
power  to  reance  the  toll  and  freight  rate  mentioned  in  the  four- 
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teenth  section ;  for  by  the  exercise  of  such  a  power  the  rate  might 
be  redaced  to  a  mere  nominal  figure,  and  if  tue  freight  rate  of  the 
company  depended  on  the  toll  rate,  the  company  would  have  been 
at  the  mercy  of  the  legislature,  which  might,  by  a  reduction  of  the 
toll  rate,  make  it  impossible  for  the  company  to  operate  with  profit 
the  railroad  which  it  had  built.  Certainly  no  capitalist  would 
have  invested  money  in  a  railroad  enterprise  with  a  power  in  the 
legislature  to  so  reduce  the  toll  and  freight  rates  as  to  make  the 
franchises  valueless.  This  is  not  the  spirit  of  the  railroad  legisla- 
tion of  1846,  and  it  is  not  the  spirit  of  this  (barter.  As  before 
shown,  it  is  not  probable  that  the  legislature  intended  to  reduce  the 
toll  rate  by  the  Act  of  1846,  and  it  is  only  because  a  sixty  ton  lo- 
comotive nas  supplanted  one  weighing  five  or  six  tons;  because  a 
car  carrying  twenty  tons  has  taken  the  place  of  one  which,  perhaps, 
carried  not  more  than  two  or  three  tons;  because  iron  rails  have 
given  place  to  steel  rails;  and  great  improvements  have  been  made 
m  the  construction  of  railroads  and  railroad  bridges,  greatly  en- 
larging the  capacity  of  the  road  to  bear  heavy  burdens,  that  the 
Act  of  1846  has  in  the  year  1884  the  effect  or  result  of  reducing 
these  toll  rates. 

The  referee  is  accordingly  of  opinion  that  the  Act  of  1846  does 
not  reduce  the  toll  and  fi*eight  rate  which  the  company  is  author- 
ized to  chai^  for  the  transportation  of  goods  on  its  railroad,  by 
the  fourteenth  section  of  the  Act  of  1837,  and  that  the  maximum 
rate  is  twenty-one  cents  per  ton  per  mile,  while  the  toll  rate  which 
the  company  may  charge  the  private  transporter  for  the  mere  use 
of  the  highway  is  four  cents  per  ton  per  mile  as  a  tonnage  toll  and 
two  cents  per  ton  per  mile  as  a  wheelage  toll,  computing  four  wheels 
as  a  car.  In  fact,  as  it  seems  to  the  referee,  the  section  of  the  Act  of 
1846  referred  to  is  practically  obsolete,  for  the  private  transporter 
lias  long  since  disappeared  from  the  Pittsburgh  &  Connellsville  B., 
if  he  was  ever  on  it,  and  the  whole  business,  passenger  carriage,  and 
freight  transportation,  is  now  conducted  by  the  railway  company 
itself.  Kor  can  these  provisions  of  the  charter,  enacted  when  rail- 
road construction  and  operation  were  in  their  infancy,  be  clearly 
understood,  much  less  be  construed  and  applied,  at  this  day,  when 
the  entire  business  of  passenger  carriage  and  transportation  of 
goods  on  land  is  conducted  by  railroads,  which  appear  to  be  ap- 
proaching the  maturity  of  development,  without  referring  to  the 
Btate  of  the  art  of  railroad  building  and  operation  at  the  time  when 
this  early  legislation  was  enacted. 

•  But  while  the  maximum  charge  for  transportation  of  freight  by 
the  Pittsburgh  &  Connellsville  R.  Co.,  authorized  by  law,  is,  if  the 
referee  be  not  in  error,  ten  cents  per  mile,  there  is  no  reason  in 
law  why  the  company  may  not  adjust  the  freight  rates  within  that 
limit,  to  the  amount  and  character  of  the  service  performed  for  the 
shipper  or  consignee.     The  service  performed  for  some  may  be  at- 


32    NATIONAL  TUBE  WORKS  00.  V.  BALTIMOBB|  BTC,  B.  00. 

tended  with  mat  expense  and  trouble,  dependent  on  the  kind  of 

floods  carriedy  the  care  and  attention  reqniredy  the  difficulty  of 
oadingy  unloading,  reaching  the  place  of  delivery,  etc.,  etc.  Dis- 
tance alone  may  be  a  large  element  in  the  actual  rate,  and  if  it  be 
short,  and  the  service  troublesome  and  expensive,  a  proportionably 
high  charge  may  be  expected  and  is  equitable.  AH  railroad  com- 
panies mi^e  these  adjustments  of  freight  rates  to  the  character  of 
service  performed.  All  have  general  and  special  rates.  Uniform 
charges  per  ton  per  mile  are  not  adapted  to  the  railway  transpor- 
tation of  this  day,  for  the  merchandise  carried  is  as  varied  as  the 
articles  of  commerce.  But  the  maximum  rate  for  transportation, 
authorized  by  the  charter,  must  not  be  exceeded,  and  the  public 
interest  imperatively  requires  that  railroad  corporations  should  be 
rigidly  held  to  the  duties  and  obligations  of  common  carriers,  when 
th^  act  as  such,  as  is  perhaps  universally  the  case  at  this  time. 

The  evidence  in  this  case,  however,  shows  that  railroad  corpora- 
tions do,  or  may,  make  charges  for  matters  that  do  not  properly 
pertain  to  transportation.  A  shipper  or  consignee  neglecting  or 
refusing  to  receive  his  goods  at  tne  destination  of  the  shipment, 
within  a  reasonable  period,  may  be  charged  for  storage  if  the  goods 
be  put  in  a  warehouse,  or  demurrage  when  the  goods  remain  in  the 
car  in  the  company's  yards  for  an  unreasonable  time,  thus  depriv- 
ing the  company  of  the  use  of  its  own  car.  There  is  a  *'  switcuing 
service,"  often  indispensable  to  the  shipper  or  consignee,  butquite 
different  from  transportation  proper  ana  not  included  in  it.  Wiiere 
cara  are  delivered  by  one  railroad  company  to  another  and  placed 
on  the  tracks  of  the  latter  road,  a  charge  is  made  for  that  service. 
Mr.  Charles  A.  Chipley,  division  freight  agent  of  the  Pennsylvania 
K.,  called  by  the  plaintiff,  says:  ^' Where  it  is  switched  from  an« 
other  line  there  is  a  nominal  charge  of  $1.50,  $2,  and  sometimes  as  . 
high  as  $3  per  car ;  for  instance,  the  Pennsylvania  K.  Co.  brings 
freight  into  Pittsburgh  to  go  to  a  point  on  the 'Allegheny  Valley 
R.  The  Valley  R.  makes  a  charge  for  switching  that  car.  We 
are  glad,  indeed,  to  absorb  that  switching  charge  and  pay  it  our-, 
selves."  But  the  testimony  in  this  case  shows  that  the  switching 
and  making  up  of  freight  trains  of  the  National  Tube  WorlS 
freight  at  Br  in  ton  was  performed  by  the  Baltimore  &  Ohio  K.  Co., 
the  defendant. 

Mr.  Charles  Donnelly,  late  vice-president  of  the  defendant  com- 
pany, but  not  now  connected  with  that  corporation  (called  for  the 
defendant),  testified :  "  The  Pennsylvania  R.  has  a  shifter  at 
Brinton,  but  we  make  up  all  the  trains.  They  don't  come  on  our 
tracks,  except  just  to  haul  the  trains  off.  The  Baltimore  &  Ohio 
delivered  three  or  four  or  five  trains  to  them  a  day,  and  they  about 
one  or  two  to  us.  While  I  was  with  the  road  it  had  Jack  Stumeon 
as  a  yard-master  at  McKeesport  at  one  time.  I  believe  the  Tube 
Works  took  him  afterwards.    We  make  up  all  the  trains  at  Brinton 
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for  both  the  Baltimore  &  Ohio  and  the  PennsjlvaDia  B.  The 
Pennsjlvania  K.  requires  that." 

This  would  be  the  subject  of  a  legitimate  charge  on  the  part  of 
the  Baltimore  &  Ohio  Iw.,  for  it  is  a  seryice  rendered  after  the 
transportation  to  Brintoii  had  ended,  as  respects  freight  of  the 
plaintiff  delivered  at  Brinton,  and  before  the  transportation  began 
as  respects  freight  of  the  plaintiff  hauled  to  McKeesport.  There 
is  some  conflict  in  the  testimony  as  to  what  is  and  is  not  a  shift- 
ing service,  in  the  sense  of  entitling  the  carrying  company  to  an 
extra  or  additional  charge.  But  all  the  witnesses  are  agreed  that 
the  rate  paid  for  transportation  covers  and  includes  the  shifting  ser- 
vice where  the  manufacturer  or  consignee  has  a  yai*d  near  the  main 
line,  with  tracks  connecting  with  the  railroad,  and  the  cars  can  be 
ran  into  the  yard  by  the  road  engine  which  has  hauled  the  freight. 
It  is  a  convenience  to  the  consignee  to  have  the  f  I'eight  cars  moved 
from  the  main  track  to  his  own  yard,  and  the  railroad  company  is 
relieved  of  the  trouble  and  expense  of  loading  and  unloading  cars. 
The  advantage  is  therefore  mutual.  But  in  this  case  the  facts  are 
entirely  different,  and,  as  detailed  by  numerous  witnesses,  are  sub- 
stantially as  follows : 

Neither  the  loaded  nor  empty  cars  hauling. the  National  Tube 
Co.'s  freight  could  be  taken  from  the  main  line  of  the  railroad  nor 
brought  to  it  by  the  road  locomotives.  The  curve  on  the  Locust 
Street  track  at  McKeesport  was  necessarily  so  sharp  that  the  ordi- 
nary road  engine  would  not  run  over  it ;  hence  snif ting  engines 
were  required  to  bring  the  freight  from  the  Tube  Co.'s  works  to  the 
railroad  station,  and  to  haul  from  the  railroad  to  the  plain tiff^s 
works.  When  the  Baltimore  &  Ohio  B.  began  to  transport  freight 
for  the  plaintiff,  only  one  shifting  engine  was  required  on  the  Lo- 
cust Street  track  to  haul  out  and  make  deliveries  of  freight.  An- 
other shifting  engine  became  necessary  and  was  placed  on  this 
track  by  defendant,  and  finally  a  third. 

About  two  thirds  of  the  deliveries  of  freight  and  of  the  cars 
hauled  out  on  the  Locust  Street  switch  or  track  were  for  the 
National  Tube  Works,  but  switching  was  also  done  for  W.  D. 
Wood  &  Co.,  1500  feet  further  down  the  track,  and  also  for  the 

flass  works,  amounting  to  the  other  third  of  the  whole  business. 
Iiese  switching  engines  were  more  or  less  used  daily  in  the  yards 
of  the  National  Tube  Works  in  shifting,  moving,  and  making  up 
trains.  There  is  considerable  conflict  in  the  testimony  as  to  the 
extent  of  this  use,  defendant's  witnesses  testifying  that  it  was  al- 
most constant  in  the  daytime  and  up  to  late  hours  of  the  night, 
while  the  plaintiff's  witnesses  testify  that  while  these  engines  were 
used  for  the  benefit  of  the  plaintiff  on  some  days  for  four  or  five 
hours,  or  a  longer  period  of  time,  on  other  days  they  were  not  so 
engaged  at  all,  and  that  the  daily  use  would  not  average  more  than 
one  or  two  hours.     In  the  view  which  the  referee  has  taken  of  the 
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case  it  is  not  necessary  for  him  to  determine  from  the  testimony 
the  precise  extent  and  value  of  the  service  rendered  by  the  de- 
fendant to  the  plaintiff.  Doubtless  it  fluctuated,  and  was  greater 
and  less  on  different  days  and  at  different  periods.  It  is  sufficient 
for  the  Durpose  of  the  case  that  the  plaintiff  admits  that  a  service 
of  this  Kind  was  rendered  by  the  aefendant  so  frequently  as  to 
make  it  ap  averas^e  daily  service,  and  that  the  testimony  clearly  es- 
tablishes that  this  service  was  not  onl^  troublesome  but  very  ex- 
pensive, involving  the  use  of  the  shifting  engines  and  the  cost  of 
running  them,  made  up  of  fuel,  crews  of  men,  etc. 

The  defendant  has  offered  also  much  testimony  tending  to  show 
that  owing  to  the  inability  of  tbe  plaintiff  company  to  receive  its 
freight  when  it  arrived,  in  consequence  of  the  limited  capacity  of 
its  yards,  the  railway  siding  at  McKeesport  was  frequently  occupied 
by  the  freight  cars  of  the  plaintiff  for  periods  from  a  week  to 
thirty  days,  and  in  some  instances  for  sixty  days ;  that  a  siding  two 
miles  above  the  McKeesport  Station  was  similarly  blocked  from 
time  to  time,  and  that  occasions  arose  on  which  the  freight  of  the 
Tube  Works  Co.  had  to  be  hauled  from  six  to  twelve  miles  above 
McKeesport  to  find  storing  room,  while  the  yards  and  side  tracks 
of  defendant  company's  road  were  ample  for  the  receiving  and  de- 
livery of  freight;  that  while  the  railroad  company's  yards  and 
sidings  were  so  blocked,  daily  demands  were  made  by  the  plaintiff 
for  the  delivery  of  particular  cars  loaded  with  material  specially 
needed  on  the  particular  day  and  hour  for  the  purposes  of  the 
plaintiff's  manufactory;  that  if  the  car  required  should  happen  to 
be  at  the  end  of  a  train  standing  in  the  yards  or  on  the  side  tracks 
of  the  railroad,  it  could  be  got  out  and  switched  into  the  Tube 
Co.'s  yard  without  special  dimculty,  but  that  this  rarely  happened ; 
and  that  it  was  generally  necessary  to  shift  and  move  many  cars, 
and  sometimes  nearly  all  of  them,  when  the  required  car  was 
found  in  the  middle  of  the  train,  to  get  it  out  for  delivery,  involv- 
ing great  trouble,  delay,  and  expense,  and  sometimes  requiring  an 
hour  and  a  half  of  time  to  make  the  delivery  of  the  car  possible, 
and  that  the  trouble  and  expense  of  delivery  was  also  greatly  in- 
creased by  the  plaintiff's  requirement  of  only  one  or  two  cars  at  a 
time,  etc. 

The  plaintiff  introduced  evidence  in  rebuttal  tending  to  show 
that  the  alleged  blockade  of  defendant's  road,  yards,  and  sidings 
was  exceptional,  and  was  in  fact  caused  by  the  greatly  increased 
transportation  of  coke  in  1880  and  1881,  popularly  termed  the 
"  coke  blockade ;"  that  if  defendant's  yards  and  sidings  were  ob- 
structed at  other  times  by  the  plaintiff's  freight,  it  was  on  account 
of  the  limited  capacity  of  the  defendant  company's  yards  and  sid- 
in^y  which  were  insufficient  for  the  business  of  the  road ;  that  in 
pomt  of  fact  the  plaintiff  had  ample  yard  room,  having  in  1880  and 
1881  four  miles  of  track  in  its  yards,  which  was  sufficient  for  all 
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the  business  of  the  plaintiff  company,  and  that  a  mile  of  track  has 
dnce  been  added. 

The  weight  of  testimony  appears  to  be  that  the  blocking  in  1881 
was,  in  large  part,  the  result  of  the  pressure  of  the  coke  business, 
but  that  the  [plaintiff's  cars  did  occupy  yards  and  sidings  of  the 
railroad  company  for  unreasonable  periods  during  several  years, 
and  might,  fairly  .enough,  have  been  subjected  to  charges  for  de- 
murrage,] a  charge  which  the  evidence  shows  amounts  to  from  $2 
to  $5  per  day,  but  is  in  point  of  fact,  rarely  exacted  from  regular 
customers.  All  the  evidence  (and  it  is  quite  voluminous)  relating 
to  the  blocking  of  the  tracks,  the  necessity  of  shifting  engines  on 
the  Locust  Street  track  and  the  service  performed  by  them  and 
their  crows,  as  well  as  the  service  performed  at  the  Brinton  end  of 
the  "Brinton  Curve,"  was  admitted  by  the  referee,  under  objec- 
tion as  to  its  competency  and  relevancy,  but  the  referee  admitted 
the  evidence  for  tne  purpose  of  showing  the  nature  and  character 
of  the  railroad  service  performed  by  the  defendant  in  carrying 
freight  to  and  from  Brinton  and  McKeesport,  and  of  ascertaining 
whether  that  service  was  a  seiTice  of  transportation  merely,  or 
whether  it  embraced  legitimate  subjects  of  charge  and  expense,  in 
addition  to  the  toll  and  freight  rate. 

If  the  evidence  has  been  properly  admitted,  the  referee  is  of 
opinion  that  the  testimony  in  the  case  clearly  shows  that  a  lar^e 
and  very  expensive  service,  entiroly  outside  of  the  toll  and  freight 
rate  for  transportation,  was  rendered  by  the  defendant  company 
for  the  plaintiff  company  at  the  McKeesport  station  on  the  Locust 
Street  track,  and  in  the  yards  of  the  plaintiff's  works;  a  service 
which  the  evidence  shows  cost  thd  defendant  company  several 
thousand  dollars  a  year ;  and  that  an  extra  service  was  also  per- 
formed by  the  defendant  company  at  Brinton  Station  on  the 
Pennsylvania  R.,  which,  according  to  the  testimony,  especially  that 
of  Charles  A.  Chipley,  as  to  the  value  of  it  and  ordinary  rate  of 
charge,  would  amount  to  several  thousand  dollars  a  year;  that  is 
to  say,  the  making  up  of  trains  for  the  Pennsylvania  K.  Co.  to  be 
sent  east  or  west  irom  Brinton  Station.  Indeed,  there  is  evidence 
in  the  case  tending  strongly  to  show  that  the  rate  of  fifty  cents  per 
ton  from  the  Tube  Works  to  Brinton  Station  was  an  agreed  rate 
between  the  plaintiff  and  defendant.  Mr.  Charles  A.  Chipley 
testifies  that  Mr.  Flagler  and  Mr.  Converse,  of  the  Tube  Worlts 
Co.,  came  here  about  1869  or  1870  from  Boston,  and  were  looking 
around  for  a  place  to  locate  their  works ;  that  they  were  thinking 
of  selecting  a  piece  of  ground  on  the  Ft.  Wayne  &  Chicago  R. 
for  that  purpose;  that  Mr.  A.  H.  McLeod,  Assistant  General 
Frei^t  Agent  of  the  Baltimore  &  Ohio  B.,  and  Mr.  Garrett,  '^  took 
Mr.  Flagler  about ;"  that  part  of  this  he  knew  personally  and  partly 
from  becoming  freight  agent  of  the  Baltimore  &  Ohio  B.  after- 
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wards  at  Pittsburgh,  in  which  place  he  became  familiar  with  the 
contracts  for  shippiue  which  he  carried  into  effect.    He  says : 

^^  It  was  understood,  time  after  time,  between  the  B.  &  O.  and 
the  National  Tube  Works,  that  in  all  the  business  to  and  from 
their  works  at  McKeesport,  as  far  as  the  B.  &  O.  was  concerned, 
they  should  have  the  same  rates,  or  the  current  rates  from  their 
works,  as  were  current  from  Pittsburgh."  He  further  testified : 
^*  In  all  the  rates  that  I  made  when  I  was  with  the  B.  &  O.  (and  I 
think  I  am  pretty  correct  in  stating  that  they  are  the  basis  proba- 
bly of  all  the  rates  that  have  been  subsequently  made)  were  based 
on  the  rates  that  I  made  when  the  concern  first  moved  there.  The 
rates  were  made  absolutely  without  r^ard  whatever  to  switching. 
The  most  money  we  charged  from  li^Eeesport  to  Brinton,  if  my 
memory  serves  right,  was  fifty  cents  per  ton.  I  think  the  records  of 
the  B.  &  O.,  if  you  go  back,  will  show  you  that  these  were  the  special 
rates  that  were  charged  on  that  business  and  the  business  of  W.  D. 
Wood  &  Co."  He  further  says :  "  We  generally  made  those  rates 
without  regard  to  mileage — ^generally  made  those  rates  with  refer- 
ence to  the  cost  of  the  service  and  enough  to  give  us  a  fair  profit. 
...  As  a  matter  of  course,  the  rate  per  ton  per  mile  is  much 
greater  on  shorter  than  on  longer  hauls." 

The  testimony  of  this  witness  is  corroborated  by  the  freight  bills 
and  statements  of  freight  paid  by  the  plaintiff  company  and  which 
the  plaintiff  has  offered  in  evidence.  For  seven  years,  from  the 
first  of  Januarv,  1875,  to  the  first  of  January,  1882,  the  plaintiff 
company  paid  the  defendant  company  fifty  cents  per  ton  for  all  the 
freight  carried  to  and  from  McKeesport  and  Brinton,  without  ob- 
jection of  any  kind,  and  it  was  only  after  some  ex-officer  of  the 
defendant  company  told  Mr.  Holdane,  in  the  last  days  of  Decern- 
ber,  1881,  that  the  defendant  company  had  no  legal  right  to  charge 
more  than  four  cents  per  ton  per  mile,  and  that  the  distance  was 
short  of  five  miles,  that  the  plaintiff  began  to  protest.  [There  is, 
indeed,  no  direct  and  positive  evidence  of  an  agreed  rate,  although 
the  evidence  strongly  points  to  one  inf erentially ;  but  the  referee  is 
of  opinion,  and  so  finas,  that  the  rate  established  by  the  defendant 
company  for  carrying  the  plaintiff's  freight  to  and  from  the  points 
so  otten  mentioned,  and  during  the  time  from  January,  1875,  was 
fifty  cents  per  ton,  and  that  this  rate  included  the  service  referred 
to  at  Brinton,  the  switching  at  the  Locust  Street  track  in  McKees- 
port, the  use  of  defendant's  shifting  engines  by  the  plaintiff,  and 
the  entire  expense  attendant  upon  th^  transportation  of  plaintiff's 
freight.]  He  is  of  opinion,  too,  that  the  rate  was  reasonable,  and 
that  while  about  one  iialf  of  the  freight  was  carried  five  miles  and 
the  other  half  only  4^^-  miles,  the  actual  services  rendered  by  the 
defendant  to  the  plaintiff,  apart  from  mere  transportation,  if 
charged  at  the  most  reasonable  rates,  would  be  greatly  in  excess  of 
the  lull  five  miles  carriage  at  fifty  cents  per  ton.    [Even  if  the  rate 
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for  toll  and  freight  had  been  fixed  at  fonr  cents  per  mile  for  tonnage 
and  two  cents  per  mile  for  wheelage,  computing  every  fonr  wheels 
as  a  car,  a  reasonable  allowance  for  the  extra  services  rendered  by 
the  defendant  company  in  and  abont  the  transportation  of  the 
freight  would  be  greater  than  the  difference  between  that  rate  and 
the  rate  actually  charged.  The  referee  must  therefore  find  that 
the  plaintiff,  in  any  view  of  the  case,  has  no  cause  for  action.] 

Other  questions  were  raised  on  the  evidence  and  discussed  with 
much  ability  before  the  referee.  The  company  claimed  that  the 
transportation  service  rendered  by  the  defendant  for  the  plaintiff 
belongs  to  the  class  of  carriage  embraced  under  the  head  of  inter- 
state commerce,  and  that  it  was  not  within,  the  competency  of  the 
legislature  of  Pennsylvania  to  establish  bindin^rates  of  transpor* 
tation  on  freight  shipped  for  carriage  beyond  the  limits  of  the 
State.  It  appears  from  the  evidence  that  about  three  fifths  of  the 
freight  earned  by  the  defendant  for  the  plaintiff  either  came  from 
beyond  the  limits  of  the  State,  or  was  to  Be  carried  out  of  the 
State.  But  in  the  view  which  the  referee  has  taken  of  the  testi- 
mony, the  question  of  interstate  commerce  does  not,  in  his  opinion, 
arise  in  this  case.  The  rate  paid  was  a  special  rate  and  the  service 
rendered  was,  to  a  large  extent,  special  in  its  nature;  and  the  toll 
and  freight  rate  paid,  including  the  special  services,  apart  from 
mere  transportation,  was  not  paid  as  a  part  of  the  through  rate. 

Another  question  i-elated  to  the  ri^ht  of  the  plaintiff  to  recover 
back  money  paid  for  tolls  and  freight  in  excess  of  the  legal  rate, 
unaccompanied  by  a  protest  against  the  illegal  charge.  If  the 
referee  oe  not  wholly  in  error  in  the  views  heretofore  expressed, 
the  question  is  merely  hypothetical  as  respects  the  case,  and  the 
referee  does  not  feel  that  he  is  required  to  go  into  an  examination 
of  it  at  length. 

The  plaintiff^s  third  point  is  as  follows :  ^^  That-  as  regards  the 

S payments  made  by  the  plaintiff  between  McKeesport  and  Brinton 
or  freight,  the  excess  over  the  legal  rate,  amounting  to  $20,248.45, 
was  paid  under  a  mistake  of  fact,  and  plaintiff  is  entitled  to  recover 
that  amount."  This  point  assumes  that  the  legal  rate  which  the 
defendant  mi^ht  charge  is  four  cents  per  mile  per  ton.  The  ref- 
eree has  found  that  the  defendant  might  lawfully  charge  for  trans- 
nortation  alone  ten  cents  per  ton  per  mile ;  but  if  the  referee  should 
oe  in  error  in  that  finding,  the  authorized  rate  is  more  than  four 
cents  per  ton  per  mile.  The  Act  ^f  1846  authorizes,  as  before 
shown,  a  toll,  m  respect  to  the  car  carrying  the  freight,  of  two 
cents  per  mile,  four  wheels  being  computed  as  a  car.  Now  the 
evidence  shows  that  the  cars  were  of  various  sizes  and  capacities, 
ranging  between  eight  and  twelve  tons,  and  all  of  them  eight- 
wheeled  cars,  and  consequently  the  charge  for  wheelage  must  be 
four  cents  a  mile.  Assuming  that  the  cars  had  an  average  capacity 
of  ten  tons,  20,248  cars  were  used  in  this  transportation ;  and  as 
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each  car  was  conveyed  nearly  five  miles,  the  wheelage  toll  on  each 
car  was  nearly  twenty  cents,  making  the  sum  of  abont  $4040,  which 
being  doabled  makes  $8080  as  part  of  the  toll  and  freight  rate. 
This  must  be  deducted  from  the  sum  of  $20,248.45,  which  the 
plaintiff  seeks  to  recover,  as  the  difference  between  the  ten  cents 
per  ton  per  mile  rate  and  the  alleged  four  cents  per  ton  per  mile 
rate,  leaving  $12,168.45. 

The  referee  is  of  opinion,  founded  on  the  testimony  of  Thomas 
M.  King  as  to  the  monthly  rental  of  shifting  engines  of  the  kind 
used  on  the  Locust  street  track,  and  of  other  witnesses  as  to  the 
expense  of  the  service,  apart  from  the  transportation  rate  rendered 
by  the  defendant  to  the  plaintiff,  both  at  McKeesport  and  Brinton, 
that  $2,500  per  annum  is  a  very  low  compeneation  for  these  ser- 
vices, and  that,  in  fact,  the  actual  cost  of  the  services  was  much 
more,  and  he  accordingly  so  finds.  And  admitting,  for  the  sake  of 
the  argument,  that  the  legal  rate  for  tolls  is  four  cents  per  ton  per 
mile,  with  the  wheelage  rate  of  two  cents  per  car  per  mile  for  four 
wheels,  and  that  the  toll  and  freight  rate  is  double  that  amount  [the 
legitimate  charges  for  the  services  above  mentioned,  and  which  the 
defendant  calls  ^'terminal  facilities,"  would  much  more  than  make 
up  for  the  difference  between  the  ten  cents  per  mile  rate  and  the 
rate  last  above  mentioned,  including  the  alleged  overcharge  for  the 
shortage  in  distance,  and  the  plaintiff  has  no  reason  to  complain^ 
and  no  ground  for  recovery  even  in  that  view  of  the  case.] 

As  respects  the  abstract  proposition  embodied  in  this  point, 
whether  money  paid  under  a  mistake  of  fact  can  be  recovered,  the 
general  rule  is  that  where  the  fact  is  equally  open  to  the  knowl- 
edge ot  the  parties,  there  can  be  no  recovery ;  but  if  there  be 
false  representation,  or  dishonest  suppressions  or  concealment  of  a 
fact,  and  if,  in  the  case  of  a  transporter,  goods  are  withheld  from 
the  customer  until  the  charges  are  paid,  it  would  be  otherwise,  even 
if  the  fact  related  to  the  distance  of  carriage,  the  rates  being  per  ton 
per  mile.  If  the  parties  are  under  mutual  misapprehension  as  to 
the  distance,  the  road  is  open  to  measurement  by  either,  and  the 
excess  cannot  be  recovered  unless  the  disparity  between  the  actual 
distance  and  the  distance  charged  be  so  great  as  to  raise  a  presump- 
tion of  fraudulent  misstatement,  or  show  failure  of  consideration. 
But  it  is  otherwise  in  the  case  of  illegal  charges  as  such.  The  rail- 
road company  is  bound,  I  think,  to  know  its  own  charter,  while  a 
shipper  or  consignee  may  not  have  that  knowledge,  nor  be  able  to 
obtam  it  without  trouble.  If  the  rate  be  per  ton  per  mile,  and 
there  be  no  mistake  of  fact  as  to  the  distance  between  the  termini 
of  the  shipment,  and  the  rate  is  excee^ied  by  the  railroad  company, 
it  commits  a  wrongful  and  illegal  act,  and  must  be  presumed  to 
have  committed  it  knowingly  if  called  to  account  for  it. 

For  these  reasons  plaintiff's  third  and  fourth  points  are  refused 
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on  their  application  in  this  case,  although  both  embody  a  principle 
which  wonld  require  an  afSrmance  if  presented  in  abstract  form. 

All  the  foregoing  statements  of  fact,  founded  on  the  evidence 
and  not  herein  before  specially  found,  the  referee  now  finds  to  be 
proved  by  the  testimony ;  and,  for  the  reasons  above  stated,  he  finds 
that  the  plaintiff  has  no  cause  of  action,  and  that  judgment  must  be 
entered  for  the  defendant  for  costs. 

Defendant  inter  alia  presented  the  following  points : 

1.  That  the  charter  of  the  Pittsburgh  &  Connellsville  S.  Co.,  the 
lessor  of  the  defendant  company,  authorizes  the  defendant  to  fix  the 
rate  for  toll  and  freight  on  the  shipment  in  questions  in  this  suit 
at  the  sum  of  ten  cents  per  ton  per  mile,  and  the  proportionate 
part  of  such  sum  for  any  fractional  part  of  a  mile. 

Ans.  affirmed. 

4.  That  the  rates  for  toll  and  freight  fixed  by  the  charter  of  the 
Pittsburgh  &  Connellsville  R.  Co.  cover  the  price  for  transporta- 
tion on]  V ;  and  that  the  terminal  facilities  furnished  the  plaintiff 
by  the  defendant  at  McKeesport  and  Brinton,  as  describea  in  the 
evidence,  is  not  comprehended  in  the  rates  so  prescribed ;  that  the 
defendant  is  entitled  to  a  just  and  reasonable  reward  for  such 
facilities,  in  addition  to  the  transportation  price  prescribed  by  the 
charter;  and  the  plaintiff  cannot  recover  unless  the  referee  may 
lind  that  the  excess  over  the  charter  rate  actually  charged  upon  the 
shipments  in  question  was  an  unreasonable  compensation  for  the 
terminal  facilities  so  furnished  the  plaintiff. 

Ans.  This  point  is  affirmed,  with  the  explanation  that  ^^  ter- 
minal facilities^'  means  the  services  described  in  the  testimony  of 
preparing  the  freight  for  transportation  and  receiving  it  at  Mc- 
Keesport, use  of  the  shifting,  services  of  the  crew,  etc.,  and  the 
making  up  of  trains  for  the  Pennsylvania  B.  at  Brinton,  and 
receiving  cars  from  the  Pennsylvania  B.  at  Brinton  for  trans- 
portation to  McKeesport. 

The  assignments  of  error  specified  the  portions  of  the  report 
inclosed  in  brackets,  the  answers  to  defendant's  points  above  set 
out,  and  the  action  of  the  referee  in  charging  plaintiff  with  demur- 
rage and  shifting  service. 

W.  A.  DnnsKee  and  TT.  B,  Rodgera  for  plaintiff  in  error. 

Johns  McGlea/ce  for  defendant  in  error. 

Per  Owriamh.  The  judgment  in  this  case  is  afilrmed  on  the 
report  of  the  referee. 

Judgment  affirmed. 
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V. 

PnTBBUBGH  &  Birmingham  Fassenoer  B«  Oo. 

(Advance  OaUy  PeMuyhania,    Ftbrvofry  7,  1887.) 

A  bridge  company  incorporated  previous  to  the  constitutional  amend- 
ment of  1857,  giving  the  legislature  power  to  revoke,  annul  or  alter  charters 
thereafter  conferred,  refused  to  accept  the  provisions  of  a  subsequent  le^sla- 
tive  enactment  incorporating  a  passenger  railway  company  and  authonzing 
it,  in  case  of  a  failure  to  agree  with  the  bridge  company,  to  apply  to  the 
Court  of  Quarter  Sessions  to  fix  the  rates.  The  bridge  company  had  ac- 
cepted the  provisions  of  an  act  passed  after  that,  providing  for  the  erection 
of  a  new  bridge  and  the  regulating  of  tolls  for  vehicles.  Hdd,^  that  it  was 
therefore  subject  to  the  provisions  of  the  act  incorporating  the  railway  com- 
pany. And  add.^  that  the  bridge  company  were  not  entitled  to  an  appeal 
under  the  eighth  section  of  article  sixteen  of  the  Constitution,  it  being  a 
matter  of  regulation  of  tolls,  none  of  appellant^s  property  having  been  taken, 
injured,  or  destroyed.  Edi^  also,  that  an  act  fixing  the  rates  for  tolls  for 
<<  every  carri^e,  wagon  and  other  wheeled  vehicle  of  whatever  description'' 
did  not  include  street  cars. 

OcTOBEiet  Term,  1886,  No.  27  W.  D. — Before  Gordon,  Tkunkey, 
Stebrett,  Clark  and  Gri^EEN,  JJ. 

Appeal  8ur  certiorari  to  the  Quarter  Sessions  of  Allegheny 
connty,  to  review  the  action  of  the  court  fixing  the  rate  of  tolls  to 
be  paid  for  the  use  of  a  bridge. 

AflSrmed. 

On  January  26,  1884,  the  petition  of  the  Pittsburgh  &  Bir-. 
mingham  Passenger  B.  Co.,  was  presented,  stating  a  failure  to  agree 
as  to  the  rate  of  compensation  to  be  paid  for  the  use  of  the  Mo- 
nongahela  bric^ge  ;  that  the  rate  demanded  by  the  Bridge  Co.  was 
excessive,  and  asking  the  court  to  fix  the  rate,  and  the  terms,  and 
the  manner  in  whicE  the  tracks  shall  be  kept  up. 

An  answer  was  filed,  denying  the  jurisdiction,  and  that  the  rate 
was  excessive. 

K.  S.  Williams,  Esq.,  was  appointed  commissioner  to  take  testi- 
mony.    The  facts  are  stated  in  the  opinion  of  the  Supreme  Courts 

The  court,  after  hearing,  entered  tlie  following  decree,  Septem- 
ber 1,  1886>: 

^^  I  do  now,  in  pursuance  of  the  powers  and  duties  devolvine^ 
upon  the  said  Court  of  Quarter  Sessions,  fix  and  determine  that  saia 
plaintiff  shall  hereafter,  and  from  the  date  of  the  filing  of  the  peti- 
tion, account  and  pay  said  defendant  the  sum  of  two  cents  as  a 
proper  compensation  and  toll  for  each  single  trip  or  passage  of  a. 
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car  of  plaintiff  over  and  across  said  bridge  of  defendant,  payable 
monthij  as  the  same  shall  accrue ;  and  farther,  that  the  expense 
of  maintaining  and  keeping  in  order  the  tracks  on  and  over  the 
said  bridge  shall  be  borne  by  said  Bridge  Co.,  in  the  same  manner 
as  was  done  at  the  time  of  the  filing  of  the  petition  in  this  case." 

September  28, 1885,  the  appellant  presented  a  petition  for  an 
appeal  and  trial  by  jnry,  and  a  rule  to  show  cause  was  granted. 
On  November  30,1885,  this  rule  was  discharged. 

The  assignments  of  error  specified  the  above  decree,  and  the  dis- 
charge of  me  rule  for  an  appeal. 

W.  jB.  Bodgers  and  A.  Ja.  Clarke  for  appellant. 

John  DalzeU  for  appellee. 

Claek,  J. — The  Monongabela  Bridge  Co.,  was  incorporated 
under  the  provisions  of  an  Act  of  Assembly,  approved  fao»-statu. 
March  19,  1810,  P.  L.  101,  for  the  construction  of  a  ™"^    ™^ 


IOH8  AHD  ACT  OF 
ZHOORPOBATION. 


bridge    over  .the    Monongahela    River   opposite  the 
borough  of  Pittsburgh,  in  the  county  of  Allegheny. 

By  the  provisions  of  this  Act,  and  the  Supplementary  Act  of 
February  17,  1816,  the  Company,  upon  the  erection  of  a  bridge, 
was  authorized  to  erect  gates  and  to  demand  and  receive  tolls  in 
part  as  follows :'  "  For  everv  carriage  of  whatever  description, 
used  for  the  purpose  of  tracle  or  agriculture,  .  .  .  having  four 
wheels,  and  drawn  by  two  horses,  twenty-five  cents.  .  .  .  For 
every  carriage  of  whatever  description  for  the  purpose  of  personal 
accommodation  or  pleasure, .  .  .  having  four  wneels,  and  drawn  by 
two  horses,  fifty  cents." 

In  pursuance  of  the  charter,  and  upon  the  faith  of  its  p]x>visions 
the  bridge  structure  was  erected  at  the  foot  of  Smithfield  Street, 
about  the  year  1820. 

By  the  Act  of  April  13, 1859,  P.  L.  749,  incorporating  the 
Pittsburgh  &  Birmingham  Passenger  R.  Co.,  and  authorizing  the 
construction  of  a  street  passenger  railway  from  Fifth  Avenue  and 
Smithfield  Street  across  the  Monongahela  bridge,  to  Brownstown, 
it  was  provided  as  follows  : 

That  before  the  said  Railway  Company  shall  use  and  occupy  any 
portion  of  any  turnpike,  plank  road,  bridge,  or  street,  or  road  of 
any  borough,  if  the  said  Railway  Company  and  said  turnpike,  plank 
road  or  bndge  companv,  or  councils  of  any  borough,  cannot  agree 
upon  the  terms  for  the  use  thereof,  within  thirty  days  from  the 
organization  of  the  said  Company,  the  said  Company  may  apply  by 
petition  to  the  Court  of  Quarter  Sessions  of  Allegheny  County, 
setting  forth  the  facts,  and  praying  the  court  to  api^int  a  time  for 
the  hearing  of  the  parties,  not  more  than  twenty  days  from  the  fil- 
ing of  the  said  petition,  of  which  time  and  place  the  opposite  pig*ty 
shall  have  at  least  ten  days'  notice ;  and  the  court  shall  immediately, 
after  hearing  the  said  parties,  proceed  to  fix  and  adjudge  the  rate 
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of  compensation  to  be  allowed  and  paid  by  said  Company  for  the 
nee  of  such  turnpike,  plank  road,  bridge  or  street,  and  the  terras  on 
which  it  shall  be  usee,  and  the  mode  and  manner  in  which  the 
same  shall  be  kept  up  by  the  respective  parties,  which  judgment 
shall  be  and  remain  nnal  and  conclusive  between  the  parties.'' 

The  first  contention  of  the  Company  is  that  its  charter  consti- 
crabtbr  com-  tuted  and  must  now  be  treated  as  a  contract  between 
JSrT^mH  Sm-  the  Company  and  the  Commonwealth,  and  that  the  tolls 
MOHWBALtH.  ^^^  TsteR  of  cliargc,  fixed  by  the  charter,  cannot  be  re- 
duced, or  in  any  way  interfer^  with,  by  the  Legislature,  without 
the  Company's  consent,  and  that,  upon  this  ground,  the  provisions 
of  the  Act  of  March  13, 1859,  already  referred  to,  impair  the  obli- 
gation of  its  contract,  and  to  that  extent  are  unconstitutional  and 
void. 

But,  at  the  argument,  it  was  shown  that  the  provisions  of  the 
Acts  of  1810  and  1811,  so  far  as  they  relate  to  the  rates  of  charge 
for  tolls,  were  expressly  repealed  by  the  further  Supplementary 
Act  of  May  18,  1871,  providing  for  the  erection  of  a  new  bridge, 
which  was  accepted  by  the  company ;  and  it  was  conceded  that  tne 
tolls  are  fixed  by  the  provisions  of  the  Act  last  referred  to. 

The  Act  of  1871  provides  that  when  the  new  bridge  is  open  for 
travel,  the  rates  for  tolls,  in  part,  shall  be  "for  eveir  carriage, 
wagon,  buggy  or  other  wheeled  vehicle  of  whatever  description, 
and  for  every  sleigh  or  sled  drawn  by  a  single  horse,  the  sum  of 
ten  cents,  and  for  every  additional  horse,  the  sum  of  five  cents." 
This  act  having  been  passed  not  only  subsequently  to  the  Act  of 
1859,  but  subsequently,  also,  to  the  Fourth  Constitutional  Amend- 
ment of  1857,  it  is  plain  that  this  contention  of  the  plaintiff  cannot 
be  sustained. 

It  is  contended,  however,  that  the  phrase  "or  other  wheeled 
vehicles  of  whatever  description,"  used  in  the  Act  of 
SJS?^OTiSSIi  1871,  is  broad  enough  to  embrace  street  cars,  and  that 
sTusT  cAWL^"  tt©  company  has  a  right  to  charge  tolls  upon  them  ac- 
cordingly. It  is  a  conceded  fact  that,  in  1871,  street 
cars,  in  the  cities  of  the  Commonwealth,  were  a  well-known  instru- 
ment of  conveyance ;  for  twelve  years  and  upwards  they  had  been 
extensively  used  for  passenger  travel  over  the  Mon^ngahela  Bridge, 
and  if  the  framers  ox  the  Act  of  1871  intended  to  embrace  them 
within '  its  provisions,  it  is  very  remarkable  that  they  were  not 
specifically  mentioned.  A  street  car  certainly  is  a  wheeled  vehicle 
in  the  general  sense  of  that  term ;  it  is  a  vehicle  in  the  same  sense 
that  an  ordinary  railroad  car  is  a  vehicle,  but  both  are  vehicles  of 
a  somewhat  eitraordinary  character,  in  this  respect,  that  they  can 
only  be  used  as  a  means  of  conveyance  or  transportation  upon  a  per- 
manent, continuous  and  connected  track.  To  pass  the  Railway 
Company's  6ars  over  this  bridge,  its  railway  tracks  must  be  per- 
manently laid  upon  it,  so  as  to  connect  with  its  tracks  at  either  end. 
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In  other  words,  the  bridge  must  form  part  or  parcel  of  the  route 
of  the  railway. 

The  vehicles  which  are  specified  in  the  Act  of  1871,  ^^  carriages, 
wagons,  baggies,  sleiffhs  and  sleds,"  are  all  of  that  class  which  re- 
quires no  such  specisJ  appliance,  to  promote  their  passage ;  and  it 
is  reasonable  to  suppose  thalf  the  general  phrase,  ^^  other  wheeled 
vehicles  of  whatever  description^"  used  in  immediate  connection 
therewith,  may  refer  to  vehicles  of  the  same  general  class  or  kind 
as  those  particularlv  specified. 

In  view,  then,  of  the  fact  that  the  special  provision  had  already 
been  made  in  the  Act  of  1859,  for  the  regulation  of  the  rate  of  tolLs 
which  the  Railway  Company  should  pay  for  the  passage  of  its  street 
cars  over  the  Monongahela  iBridge ;  that  the  Kailway  Company  for 
twelve  years  and  upwards  had  occupied  the  bridge  with  its  track, 
and  liad  paid,  and  the  Bridge  Company  had  received,  tolls  accord- 
ing to  rates  from  time  to  time  amicably  agreed  upon,  in  apparent 
conformity  to  the  provisions  of  that  Act ;  that,  notwithstanding  the 
extraordinary  character  of  street  cars  as  a  means  of  conveyance, 
and  of  the  unusual  appliances  required  in  order  to  facilitate  their 
passage  over  the  bridge,  no  particular  reference  was  made  to  them 
m  the  designation  of  the  tolls,  which  might  be  charged  under  the 
Act  of  1871,  we  are  of  opinion  that  it  was  not  tne  legislative 
intention  to  embrace  the  Railway  Company's  cars  in  the  provisions 
of  that  Act,  and  that  the  general  designation,  ^^  other  wheeled 
vehicles  of  whatever  description,"  must  be  restrained  to  the  same 
kind  or  general  class  of  vehicles  with  those  particularized. 

The  bridge  was  and  is  a  public  highway,  and  the  Commonwealth 
had  the  power  to  authorize  such  use  of  it  for  a  public  thorough- 
fare as  was  reasonably  consistent  with  the  purpose  of  its  erection, 
subject,  of  course,  to  the  payment  of  such  tolls  as  the  Company 
might  lawfully  and  reasonably  require;  and  for  the  passage  of 
street  cars  over  it  the  Act  of  1859  prescribed  the  methoa  by  which 
the  tolls  should  be  ascertained.  The  Bridge  Company  must  be 
taken  to  have  accepted  the  Act  of  1871,  in  view  of  the  provision 
made  for  the  Bailway  Company's  cars  in  the  Act  of  1859. 

The  further  contention  of  the  Bridge  Company  is  that,  assum- 
ing the  power  of  the  Legislature  to  regulate  the  amount  of  its  tolls, 
the  exercise  of  power  by  the  Court  of  Quarter  Sessions 
of  Allegheny  County,  by  the  express  terms  of  the  Act  pow»BoyopuBT 
of  1859,  is  limited  to  a  period  oi  thirty  days  from  the  ?oiw!'^""  ""* 
original  organization  of  the  Company,  and  cannot  after 
that  time  be  exercised.  We  do  not  so  understand  the  provisions 
of  the  Act  of  1859.  It  is  perfectly  plain,  upon  the  shghest  ex- 
amination of  the  Act,  that  the  application  could  not  be  made  within 
thirty  days  from  the  organization  of  the  Company ;  and  if  it  could 
not  be  made  after  the  lapse  of  that  time,  the  Act  would  have  no 
38  A.  &  K  R.  Ca8.--8 
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force  whatever.  There  is  no  limitation  of  time ;  the  proceedinga 
are  authorized  to  begin  at  any  time  after  the  expiration  of  the 
period  stated,  but  not  before,  if  the  parties  fail  to  agree.  It  is 
equally  plain  that  tlie  parties  did  not  agree,  except  for  a  limited 
time,  and  cannot  now  agree.  No  permanent  arrangement  was  at 
any  time  effected ;  the  Quarter  Sessions,  therefore,  has  full  power 
in  the  premises.  It  is  true  the  Railway  Company  had  originally 
no  right  to  the  use  and  occupancy  of  the  bridge,  until  an  agreement 
was  effected,  or  an  application  made;  but  the  Railway  Companv. 
under  the  temporary  agreement  referred  to,  has  been  and  is  now  in 
the  use  of  the  bridge,  without  objection  by  the  Bridge  Company. 
The  Railway  Company  is,  therefore,  not  a  trespasser ;  it  has  for- 
feited none  of  its  rights,  under  the  Act  of  1859,  and  is  entitled  to 
an  adjudication  under  it. 

Nor  do  we  think  the  Bridge  Company  entitled  to  an  appeal  under 
the  eighth  section  of  the  sixteenth  article  of  the  Constitution.  The 
very  purpose  of  the  erection  of  the  bridge  was  to  facilitate  the 
passage  of  the  public  over  it ;  to  this  end  t)ie  Bridge  Company  laid 
the  rails  upon  the  bridge,  connecting  with  the  Railway  Company's 
tracks  at  either  end,  thus  inviting  this  particular  kind  of  conveyance 
to  cross  upon  it.  The  Company^s  charter  contemplates  that  it  shall 
be  paid  by  the  tolls  and  not  otnerwise,  and  the  conduct  of  the  Com- 
pany has  been  in  accordance  with  its  charter.  \  It  does  not  appear 
that  its  property  has  been  taken,  injured  or  destroyed  ;  it  is  not, 
therefore,  entitled  to  damages ;  it  is  entitled  to  tolls  according  to  a 
rate  to  be  ascertained  by  law,  and  this  proceeding  is  propeny  in* 
stituted  for  that  purpose. 

The  judgment  is  affirmed. 

Impairment  of  Charter  Contracts — What  Amounts  tOi — See  State  v.  Wei- 
don,  S3  Am.  &  Eng.  R.  R  Cas.  184;  Stone  e.  Fanners'  L.  &  T.  Co.,  lb.  677; 
Northern  Pacific  n.  Co.  e.  Shimmell,  24  lb.  1 ;  Illinois  Central  R.  Co.  e. 
Willenborg,  26  lb.  858;  Penna.  R  Co.  e.  Langdon,  1  lb.  87;  III.  Cent.  R. 
Co.  e.  People,  1  lb.  188^;  Cross  e.  P.  B.  R.  Co.,  1  lb.  866;  Tilley  v,  Savanah 
R.  Co.,  1  lb.  615;  Cincinnati  R.  Co.  e.  Cook,  6  lb.  817;  Eatzenstan  e. Raleigh 
&  G.  R.  Co.,  6  lb.  465;  Gebrgia  R  Co.  e.  Smith,  9  lb.  885;  Greenwood  o. 
Union  Freight  R  Co.,  9  lb.  526;  Chicago,  etc.,  R.  Co.  e.  People,  13  lb.  42; 
Penna.  R.  Co.  e.  Bait.,  etc,  R  Co.,  14  lb.  79;  Wells,  Fargo  &  Co.  «.  Oregon 
Ry.  &Kay.  Co.,  16  lb.  71;  Philadelphia,  etc.,  R  Co.'s  Appeal,  20  lb.  1; 
Henderson  v.  Central  Pass.  R  Co.,  20  lb.  542. 
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People 

BOKE,  WaTEBTOWN  &  OODENSBUBO  B.  Co. 

(Advance  Case^  New  York.    October  5,  1886.) 

A  ndlroad  company,  by  consolidation  with  another  company,  became  the 
owner  of  two  lines  of  road  between  two  termini.  It  abanaoned  one  of  the 
two  lines,  but  substantially  accommodated  the  people  of  the  State  by  oper- 
ating the  other  line  between  the  two  points,  ffeldj  that  it  could  not  be 
compelled  by  mandamiie  to  maintain  and  operate  both  Unes,  there  being  no 
public  right  to  protect,  and  no  public  'duty  to  enforce. 

The  attorney  general  applied  to  the  special  term  of  the  supreme 
court  for  a  peremptory  writ  of  mandamtcSj  and  the  following  are 
the  material  facts  alleged  in  his  petition : 

That  the  Rome,  Watertown  &  Ogdensbnr^  R.  Co.  is  a  railroad 
corporation,  organized  under  the  laws  of  this  State,  and  was  en- 
gaged in  the  operation  of  a  railroad  from  Rome,  Oneida  county^ 
to  Watertown,  JeSerson  county,  and  to  points  north  on  the  St. 
Lawrence  river,  passing  through  the  town  of  Sandy  Creek,  and 
having  a  station  at  Washington ville ;  that  in  February,  1868,  the 
Syracuse  &  Northern  R.  Co.  was  incorporated,  under  the  general 
Railroad  act,  to  construct,  and  it  subseouently  did  construct,  a  rail- 
road from  Syracuse  to  the  Rome,  Watertown  &  Ogdensburg 
R.  at  Washin^nville,  and  there  formed  a  junction  with  that 
road ;  that,  prior  to  such  construction,  a  map  locating  the  line 
and  termini  of  the  road  was  duly  adopted  by  the  board  of  direct- 
ors, and  filed,  as  provided  by  law,  covering  the  location  of  its  line 
and  northern  terminus,  as  subsequently  constructed;  and  there  was 
also  a  railroad  from  Oswego  connecting  with  the  Rome,  Water- 
town  &  Ogdensburg  R.  at  Richland,  upon  which  road  there 
was  a  station  called  '^Pulaski  Station,"  about  four  miles  west- 
wardly  from   Richland ;  that  the  Syracuse  &  Northern  R.  also 

fassed  through  Pulaski  station,  and  thence,  about  one  mile,  to 
^nlaski  village,  where  it  had  a  station,  and  thence,  about  five 
miles,  in  a  northerly  direction,  to  Sandy  Creek  village,  where 
there  was  a  station ;  and  thence,  about  a  mile,  to  Washington  ville 
station  ;  that  while  that  road  was  thus  operated  the  travel  from 
Washingtonville  station  southerly  to  Syracuse  was  through  the 
villages  of  Sandy  Creek  and  Pulaski  to  Pulaski  station,  and  thence 
soutnerly. 

That  before  that  road  was  constructed  the  town  of  Sandy  Creek, 
under  statutory  authority,  subscribed  for  $80,000  of  the  stock  of  that 
company,  and  paid  therefor  in  the  bonds  of  the  town  issued  for  that 
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amount ;  that  the  statntorj  consent  for  the  bonding  of  tlie  town  was 
upon  the  express  condition  that  the  railroad  should  be  constructed 
through  the  town  of  Sandy  Creek,  and  a  permanent  depot  erected 
at  Sandy  Creek  village ;  that  a  mortgage  was  given  upon  that 
road  in  1873,  and  that  mortgage  was  subsequently  foreclosed,  and 
the  railroad  and  its  franchises  were  purdiased  by  an  individual ; 
that  subsequently,  in  September,  1875,  a  reorganization  of  the 
road  was  effected  under  ^^  An  act  to  facilitate  the  reorganization  of 
railroads  sold  under  foreclosure,  and  providing  for  the  formation 
of  new  companies,"  passed  April  11,  1884,  and  a  new  company, 
under  the  name  of  the  Syracuse  &  Northeiii  R,  Co.;  was  organ- 
ized, which  was  vested  with  all  the  rights,  privileges,  and  fran- 
chises which  at  the  time  of  the  foreclosure  sale  belonged  to  or 
were  vested  in  the  Syracuse  &  Noiihern  R.  Co.:  tliat  sul^quently 
the  Syracuse  &  Northern  S.  became  consolidated  with  the  Kome, 
Watertowil  &  Ogdensburg  R.  under  chapter  917  of  the  Laws  of 
1869,  and  the  latter  company  took  possession,  and  assumed  pon- 
trol,  of  the  road,  and  until  September  5,  1877,  operated  the  same 
from  Syracuse,  to  and  through  the  villages  of  Pulaski  and  Sandy 
Creek,  to  Washingtonville ;  that  the  consolidation  agreement  re- 
cited that  the  Home,  Watertown  &  Ogdensburg  S.  Co.  otrned  and 
operated  a  railroad  from  Some  to  Ogdensburg,  and  lenf^ed  a  road 
from  Oswego  to  Bichland  junction ;  that  the  Syracuse  &  North- 
ern S.  Co.  owned  and  operated  a  railroad  from  Syracuse  to  a  con- 
nection with  the  Rome,  Watertown  &  Ogdensburg  R.,  at  Wash- 
ingtonville, and  that  thus  the  railroads  formed  a  continuous  line 
of  railroad  between  the  city  of  Syracuse  and  the  points  and  places 
to  which  the  railroads  of  the  Rome,  Watertown  &  Ogdensburg 
R.  Co.  did  and  were  authorized  to  extend ;  that  soon  after  the  de- 
fendant ceased  to  operate  that  portion  of  the  Syracuse  &  Northern 
road  lying  between  the  Oswego  branch  of  the  Rome,  Watertown 
&  Ogdensburg  R.,  at  Pulaski  station  and  Washingtonville,  and 
removed  the  track  on  that  section  of  the  road,  as  well  as  the  « 
station-houses  at  the  villages  of  Pulaski  and  Sandy. Creek;  that 
since  that  time  such  abandonment  has  continued,  and  still  exists; 
that  the  junction  formerly  maintained  at  Washingtonville  has 
been  changed,  with  its  attendant  local  advantages,  to  Richland ; 
that  such  aoandonment  was  and  continued  to  be  a  matter  of  serious 
damage  to  the  people  of  the  State  of  New  York,  and  especially  to 
that  portion  of  the  people  of  this  State  who  were  residents  and 
tax-payers  of  the  town  of  Sandy  Creek,  their  property  and  busi- 
ness interests,  and  compelling  them,  when  desirous  of  travel  to 
the  villa^  of  Pulaski  and  city  of  Syracuse,  to  adopt  a  circuitous 
route,  "  involving  more  or  less  change  of  cars,  transier,  and  delay," 
for  which  they  have  no  remedy  for  damages  at  law. 

That  by  chapter  353  of  the  Laws  of  1882  the  legislature  en- 
acted that  there  should  be  created  in  this  State,  in  the  manner  and  . 
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fonn  therein  referred  to,  a  board  of  railroad  commissioners,  with 
certain  powers  and  dnties  therein  mentioned ;  that,  in  pursuance 
of  the  provisions  of  that  act,  complaint  in  due  form  of  the  aban- 
donment and  proceedings  above  stated  was  made  against  the 
Home,  Watertown  &  Ogdensburg  E.  Oo.,  to  which  complaint 
the  company  filed  an  answer ;  that  a  hearing  was  had  thereon  be- 
fore the  board,  and,  after  due  deliberation,  it,  on  the  twenty-first 
day  of  April,  1884,  adjndged  and  determined  as  follows :  ^^  The 
iadgment  of  the  board  is  that  the  Some,  Watertown  &  O^ens- 
bnrg  S.  Co.  had  no  riffht  or  authority  to  abandon  the  portion  of 
the  Syracuse  &  Northern  K.  in  question,  and  that  in  so  doing 
it  has  violated  the  laws  of  the  State,  and  has  neglected,  and  now 
neglects,  to  comply  with  the  terms  of  chapter  140  of  the  Laws  of 
1850,  and  its  amendments,  under  which  the  Syracuse  &  Northern 
R.  was  created;  that  in  so  doing,  and  in  running  its  trains  via 
Hichland  junction,  it  usurps  authority  conferred  by  no  act  or  law 
of  tills  State.  The  board  hereby  notifies  the  Some,  Watertown 
&  Ogdensburg  S.  Co.,  of  said  violation,  neglect,  and  usurpation, 
and  recommends  that  said  company  proceed,  within  a  reasonable 
timey  to  and  do  rebuild,  restore,  and  op>erate  said  abandoned  por- 
tion of  its  road  hereinbefore  particularlv  described  ;"  that  a  copy 
of  the  determination  of  the  board  was  tnereafter  served  upon  tiie 
Some,  Watertown  &  Ogdensburg  S.  Co.,  but  that  it  failed  to 
comply  with  the  recommendation  of  the  board ;  and  that,  th^- 
after,  on  or  about  the  fifteenth  day  of  November,  1884^  the 
board  of  railroad  commissioners  transmitted,  in  pursuance  of  the 
provisions  of  the  act  of  1882,  to  the  attorney  general,  a  copy  of 
the  proceedings,  and  its  determination  in  the  above  matter. 

The  application  for  the  mandamus  was  opposed  by  the  defend- 
ant, upon  an  aflSdavit  of  its  general  manager,  in  which  he  denied 
that  the  alleged  abandonment  by  it  of  a  portion  of  a  former  line, 
^'  has  been  or  continues  to  be  a  matter  of  serious  damage  to  the  peo- 
ple of  the  state  of  New  York,  and  especially  to  that  portion  of  the 
people  of  the  state  who  are  residents  and  tax-payers  of  the  town  of 
Sandy  Creek,  their  property  and  business  interests,"  and  stated 
that,  on  the  contrary,  the  present  lines  operated  by  the  Some, 
Watertown  &  Ogdensburg  K.  Co.  fuimished  greatly  increased  facil- 
ities to  the  people  of  the  state  of  New  York,  as  well  as  to  the  peo- 
ple of  the  town  of  Sandy  Creek,  above  those  which  were  enioyed 
by  that  community  at  any  time  prior  to  the  last  two  years ;  tliat  it 
is  now  far  more  convenient  for  the  people  of  the  town  of  Sandy 
Creek  to  reach  their  principal  markete,  the  cities  of  Oswego,  Syrn- 
cuse,  Watertown,  and  Some,  than  at  anynrevious  time,  by  means 
of  the  lines  of  the  Some,  Watertown  •&  Ogdensburg  S.  Co.;  that 
a  far  greater  number  of  tmins,  both  passenger  and  freight,  are  now 
run  than  were  run  before  t^e  alleged  abandonment,  and  that  it  is 
an  absolute  fact  that  the  passenger  and  freight  service  between  the 
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village  of  Sandy  Creek  and  the  cities  of  Oswego,  Syracuse,  Water- 
town,  and  Kome  is  far  more  convenient,  prompt,  and  efficient  than 
before  said  abandonment;  that  it  would  cost  about  $70,000  to  re- 
store the  abandoned  track,  and  that  the  annual  expense  of  maintain- 
ing and  operating  that  portion  of  the  road  would  be  about  $15,000, 
without  anv  addition  whatever  to  the  income  of  the  defendant ; 
that  the  defendant  was  engaged  in  a  steady  and  determined  effort 
to  make  its  road  in  all  respects  a  serviceable  agent  of  the  people  of 
the  state  of  New  York,  and  of  all  the  people  who  have  occasion  io 
use  its  facilities,  and  that  if  the  restoration  were  now  ordered  or 
compelled  by  the  courts  of  the  state  it  would  result  in  diminishing 
the  efficiency  of  the  road  for  all  the  people  of  the  state,  including 
the  people  of  the  town  of  Sandy  CreeK. 

It  further  appears  from  the  papers  presented  to  the  court  that, 
since  the  abandonment  complained  of,  passengers  and  freight  going 
southerly  from  Washington  ville  are  carried  to  the  Biehland  station, 
thence  to  Pulaski  station,  and  thence  on  to  Syracuse,  and  that  pas- 
sengers and  freight  from  Syracuse  are  carried  to  Pulaski  station, 
thence  to  Richland,  and  thence  to  Washingtonville ;  that  the  pas- 
senger cars  on  the  Syracuse  &  Northern  R.  all  stop  at  and  depart 
from  Richland  station,  and  that  thus  the  passengers  are  required 
to  change  cars  at  that  station,  and  that  the  increased  distance  from 
Washingtonville  to  Pulaski  station,  by  way  of  Richland  station,  is 
about  two  miles. 

Upon  the  presentation  of  these  facts,  the  judge,  at  special  term, 
granted  a  peremptory  writ  of  mandamtcs,  commanding  the  defend- 
ant to  proceed  '*to  restore  the  abandoned  portion  of  said  road  from 
the  point  where  said  track  of  the  Syracuse  &  Northern  R.  inter- 
sects the  Oswego  branch  at  Pulaski,  tnrough  the  villages  of  Pulaski 
and  Sandy  Creek,  to  the  Washingtonville  station,  so  called,  on  the 
line  of  the  Rome,  Watertown  &  Ogdensburg  R.  Go's,  road,  upon 
the  route  where  said  road  was  formerly  operated  at  the  time  when 
said  road  was  abandoned  ;  and  to  rebuild,  restore,  and  operate  said 
portions  of  such  road,  and  to  open  and  operate  said  road  and  route 
by  running  trains  over  the  same  at  regular  intervals,  for  the  ac- 
commodation of  the  public  in  the  transportation  of  passengers  and 
property." 

From  the  order  granting  the  writ  the  defendant  appealed  to  the 
gene)*al  term,  and  &om  affirmance  there,  to  this  court. 

Daniel  H.  Ch^mJberlavn,  and  WHUam  B.  Horriblower  for 
appellant. 

D.  0*Brien  for  the  people. 

Earl,  J. — ^In  his  petition  the  attorney  general  prayed  for  a 
WHwr  wvn  OF  P®^™pt^ry  writ  of  mcmdcmvusy  and  one  was  awarded. 
matoImt^  ^  Such  a  writ  is  authorized  only  "  where  the  applicant's 
^''™^  •  right  to  a  mandamus  depends  only  upon  questions  of 
law."      Code,  §  2070.    In  determining  whether  this  writ  was 
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i)roperly  issued,  therefore,  we  must  consider  only  such  facts  al- 
e^ed  in  the  petition  as  were  not  denied  or  put  in  issue,  and  the 
afiirmative  allegations  of  the  affidavit  presented  on  the  part  of  the 
defendant  in  opposition  to  the  application  for  the  writ  Where 
tiie  material  allegations  of  the  application  for  a  writ  are  put  in 
issue,  or  where  the  answering  affidavits  contain  alleo^tions  showing 
that  a  peremptory  writ  ou^t  not  to  be  issued,  the  court  should 
award  an  altei*native  mandamiM  in  the  first  instance,  in  order  that 
the  issue  of  fact  may  be  I'egularly  tried  before  the  proper  tribunal. 

As  this  writ  was  applied  for  by  the  attorney  general,  on  behalf 
of  the  people,  it  must  be  assumed  that  it  was  issued  only  to  sub- 
serve a  public  interest,  and  to  protect  a  public  right.  If  private' 
interests  only  were  involved,  the  application  for  the  writ  by  the 
attorney  general  on  behalf  of  the  people  was  not  proper.  In  that 
case  it  should  have  been  applied  for  by  the  private  parties  inter- 
ested, who  should  have  oeen  relators.  In  order,  therefore,  to 
maintain  this  writ,  and  to  justifv  the  action  of  the  court  in  grant- 
ing it,  we  must  be  able  to  see,  from  the  undisputed  facts  alleged, 
that  it  was  issued  to  protect  some  public  right,  or  to  secure  some 
pnblic  interest. 

It  matters  not  that  the  town  of  Sandy  Creek  was  bonded  for 
the  construction  of  the  Svracuse  &  Northern  R.  upon  condition 
that  a  permanent  depot  sliould  be  erected  and  mam-  ^j^^,,,^^  ,^ 
taiued  at  the  village  of  Sandy  Creek.  If  it  be  assumed  twS^^towS 
that  the  bondmg  proceedmgs  created  a  contract  be- 
tween the  town  and  the  railroad  company,  that  contract 
is  not  one  which  could  be  enforced  by  this  writ  of  mcmdamuSj 
issued  on  behalf  of  the  people.  The  contract  right  and  obligation 
are  not  in  any  proper  sense  a  public  matter,  in  which  the  people 
of  the  state,  in  their  sovereign  capacity,  are  interested.  If  there 
is  a  valid  contract  still  in  force,  ana  operative,  it  must  be  enforced 
by  some  proceeding  taken  on  behalf  of  the  town,  and  cannot  be . 
enforced  oy  a  proceeding  instituted  by  the  attorney  general  on 
behalf  of  the  people  of  the  state. 

But  the  performance  of  the  contract,  if  there  was  a  valid  one, 
never  devolved  upon  the  defendant.  The  contract  obligation 
was  not  a  charge  or  lien  upon  the  property  of  the  Syracuse  & 
Northern  B.  Co.,  and  remamed  where  the  unsecured 
obligations  of  the  company  rested  after  the  foreclosure  S^JSTdS'  hot 
of  the  mortgage  given  by  it.  It  did  not  pass  by  the  i^Swillw^' 
foreclosure  sale  to  or  devolve  upon*  its  successors,  the 
Syracuse  A  Northern  B.  Co.  and  the  Bome,  Watertown,  & 
Ogdensbnrg  B.  Co.  In  a  case  where  the  court  had  a  discretion  to 
grant  or  withhold  the  writ  of  mandamtiSj  the  circumstances  at- 
tending the  bondine  of  the  town  of  Sandy  Creek  could  well  have 
been  considered  in  determining  that  discretion. 

Under  the  act  (chapter  358,  Laws  1882)  by  which  the  board  of 
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railroad  commiseionere  was  constituted,  the  decision  of  that  board 
has  no  binding  or  conclnsive  authority.  No  such  ef- 
fect is  given  to  the  decisions  of  that  board  by  any  of 
the  provisions  contained  in  the  act.  Its  decision  in 
this  case  was  merely  advisory  and  recommendatory^ 
and  the  defendant  was  at  liberty  to  obey  or  disobey  it.  It  was  a 
sufficient  justification,  however,  for  the  application  by  the  attorney 

feneral  for  the  writ  of  ma/ndamuSy  ana,  ^f  the  court  bad  had  a 
iscretion  to  withhold  or  grant  the  writ,  it  might  properly  have 
had  some  influence  in  the  exercise  of  that  discretion.  JBut  no 
legal  right  in  this  proceeding  can  be  based  thereon. 

We  are  left,  therefore,  to  determine  simply  whether,  upon  the 
facts  which  we  must  assume  to  exist  in  this  case,  the  defendant 
ought,  in  the  public  interest,  as  an  absolute  duty,  to  be 
RxoHT  or  Ds>  compelled  to  rebuild,  maintain,  and  operate  the  small 
ABAMDoii  ROAD,  scctlou  of  road  which  it  abandoned.  We  have  not 
here  the  question  which  would  have  to  be  determined 
if  the  Syracuse  &  Northern  B.  Co.  were  still  in  existence,  and 
had  abandoned  the  portion  of  its  road  between  the  Pulaski  station 
and  Washingtonville  station,  so  that  passengers  and  freight  were 
carried  only  to  and  from  the  former  station.  But  we  have  a  case 
where  the  defendant  has  succeeded  to  all  the  rights  and  obligations 
of  that  railroad  company,  and  the  question  is  whether  it  is  dis- 
charging the  duty  to  the  public  imposed  upon  it  by  the  consolida- 
tion of  that  raili*oad  company  with  it.  After  the  consolidation  it 
hi^d  two  lines  from  Pulaski  station  to  Washingtonville, — a  direct 
line,  about  seven  miles  long ;  and  a  circuitous  line,  by  way  of 
Sichland,  about  two  miles  longer.  It  was  not  absolutely  bound 
in  law  to  stop  any  of  its  trains  at  the  villa^  of  Pulaski,  or  the 
village  of  Sandy  Creek.  It  wonld  have  discharged  its  whole  duty 
by  running  its  ti'ains  through  from  the  Pnlaski  station  to  the 
Washingtonville  station  without  stopping.  It  wonld  cost  it  more 
than  $15,000  annually  to  maintain  and  oi)erate  its  direct  road  from 
Pnlaski  station  to  Washingtonville  station,  without  adding  one 
dollar  to  its  income.  It  could  accommodate  every  passenger  and 
every  pound  of  freight  at  Washingtonville  station,  or  at  the  Pu- 
laski station,  by  carrying  it  over  a  line  which  it  owned  by  way  of 
Sichland.  Did  it  not  thus  substantially  perform  the  duty  which 
devolved  upon  it  as  the  successor  of  the  Syracuse  &  Northern  K. 
Co.  ?  It  carried  all  passengers  and  freight  from  Washingtonville 
to  Pnlaski  station  and  Syracuse,  and  all  passengers  and  freight  from 
Syracuse  and  Pulaski  station  to  the  terminus  of  the  Syracuse  and 
Northern  R.  at  Washingtonville.  How  can  it  be  said  that  it  owed 
,  a  duty  to  the  public  to  do  this  over  the  direct  line,  rather  than 
over  a  line  near  by,  but  two  miles  .longer  ?  Tliere  is  no  allegation 
that  any  considerable  number  of  people  are  discommoded,  and  it 
does  not  appear  that  a  single  person  suffers  any  harm,  except  that 
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passengers  are  obliged  to  change  cars  at  Bichland  ratlier  than  at 
Washingtonville  station,  and  persons  taking  the  cars  at  Washing- 
tonville  station,  to  go  sontherij,  are  obliged  to  travel  about  two 
miles  farther. 

But  we  mast  take  the  facts  as  stated  in  the  afSdavits  of  the  de- 
fendant's manager,  read  in  opposition  to  the  application  for  the 
writ,  that  it  is  not  trae  that  toe  abandonment  oi  this  small  section 
of  road  has  been  and  continues  to  be  a  matter  of  serious  damage 
to  the  people  of  the  state  of  New  York,  or  especially  to  that  por- 
tion of  the  people  of  the  state  who  are  residents  and  taxpavera  of 
the  town  of  Sandy  Creek ;  bnt  that  the  present  line  operated  by  the 
defendant  between  Washingtonville  station  and  Pulaski  station 
famishes  greatly  increased  racilities  to  the  people  of  the  state  of 
New  York,  as  well  as  to  the  people  of  the  town  of  Sandy  Creek, 
above  those  which  were  enjoyed  at  the  time  of  the  abandonment ; 
that  is  now  far  more  convenient  for  the  people  of  that  town  to 
reach  their  principal  markets,  the  cities  of  Oswego,  Watertown, 
Syracuse,  and  Rome,  than  at  any  previous  time ;  and  that  their 
railroad  service  is  altogether  more  eiBcient  and  convenient  than  it 
was  previous  to  the  time  of  the  abandonment.  Under  such  cir- 
cumstances, we  see  no  reason  for  saying  that  tlie  interests  of  the 
people  have  suffered  from  this  abandonment,  or  that  any  consid- 
erable number  of  the  people  of  this  state  were  thereby  in  any  way 
injured  or  inconvenienced.  If  a  few  individuals  were  discom- 
moded, or  private  interests  were  in  any  way  injui'ed,  this  writ  is 
not  the  proper  remedy  for  such  evils. 

We  have,  with  great  care,  examined  and  considered  the  numer- 
ous authorities  cited  on  behalf  of  the  people  in  support  of  this 
writ,  but  we  find  none  which  justify  it.  Several  cases  samb-authoii. 
were  cited  in  which  it  was  held  that  a  railroad  compa-  ISS  '^^^" 
ny  could  be  compelled  by  raandamus  to  operate  its  railroad  to  the 
teiminus  specified  in  its  charter.  (Farmers^  Loan  cfe  Trust  Co.  v. 
Henning,  17  Amer.  Law  Reg.  [N.  SJ  266 ;  State  v.  Hartford  ife 
N.  H.  K  Co.,  29  Conn.  538 ;  Union  Pac.  R.  Co.  v.  Hall,  91  U.  S. 
843 ;  Kiiiff  v.  Railroad  Co.,  2  Barn.  &  Aid.  646 ;  People  v.  Al- 
bany  &  V .  R.  Co.,  24  N.  Y.  261 ;)  but  the  principles  of  those 
cases  are  not  controlling  in  this,  because  here  the  railroad  service 
is  kept  up  between  the  termini  of  the  Syracuse  &  Northern  Rail- 
road, and  the  public  duty  which  devolved  upon  it  at  its  organiza- 
tion is  fully^nd  substantially  performed,  by  the  defendant.  The 
present  line  is  a  little  longer  than  the  one  originally  adopted,  and 
slightly  varying  therefrom,  but  it  accommodates  the  people  of  the 
state,  and  the  people  of  the  locality,  substantially  as  well  as  the 
line  originally  adopted.  Suppose  two  roads  were  consolidated, 
and  the  lines  of  the  two  between  two  places  were  parallel,  and 
near  to  each  other,  could  the  consolidated  road  be  compelled  by 


42    PEOPLE  V.  BOMB,  WATEBTOWN  AND   OODENSBURO  B.  CO. 

manda/mtiSy  to  operate  both  lines,  or  could  it  discharge  its  uuty  to 
the  public  byusmgonly  one  line?  Suppose  the  New  York  Cen- 
tral and  the  West  chore  roads,  as  their  lines  approach  the  citj  of 
Buffalo,  were  parellel  to  and  near  each  other,  could  not  the 
New  York  Central,  which  is  now  substantially  the  owner  of  both 
roads,  abandon  the  West  Shore  line,  and  run  into  the  city  of  Buf- 
falo upon  the  New  York  Central  line?  We  do  not  determine 
that  in  all  cases  where  a  railroad  company  which  by  consolidation 
has  become  the  owner  of  two  lines  of  roads  between  two  terminiy 
and  running  through  different  sections  of  country,  and  different 
cities  or  vilTages,  like  the  two  lines  between  Syracuse  and  Koch- 
ester,  could  abandon  either  of  its  lines,  because  in  such  cases  it 
might  well  be  that  the  public  interests,  and  the  accommodation  of 
a  laree  portion  of  the  people  of  the  state,  required  that  both  lines 
should  DC  operated ;  but  where  a  railroad  company  owns  by  con- 
solidation, two  lines  of  road,  and  can  substantially  accommodate 
the  people  of  the  state  by  operating  one  line  between  the  same 
points,  and  can  abandon  the  other  hne  without  any  serious  detri- 
ment to  any  considerable  number  of  people,  we  ao  not  believe 
that  it  should  be  compelled,  by  fnandamus^  to  operate  both  lines, 
at  a  great  sacrifice  of  money,  upon  the  fanciful  idea  that  the  sov- 
ereignty of  the  state  is  wounded  by  its  omission  to  operate  both 
lines. 

The  defendant  does  not  run  its  cars  at  any  point  where  it  has 
not  the  right  to,  and  it  does  not  exercise  any  franchise  which  it  is 
not  authorized  to.  It  accommodates  all  the  travel  and  traflSc 
which  the  Syracuse  and  Northern  R.  Co.  was  required  to 
accommodate.  That  road  still  has  a  connection  with  the  de- 
fendant, and  all  the  travel  and  traffic  over  it  can  still  commence 
and  terminate  at  Washingtonville.  There  is  no  public  right 
to  protect,  and  no  public  duty  to  enforce  by  manctamua.  We 
are  therefore  of  opinion  that  the  orders  of  the  general  and 
special  terms  should  be  reversed,  and  the  application  for  a  pe- 
remptory writ  of  manc^amtM  denied,  with  costs. 

(AH  concur^  except  Andbews,  J.,  taking  no  part,  and  MilleB| 
J.,  absent.) 
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FiBE  Insiteanoe  Association 

V. 

Merchants'  &  Miners'  Transportation  Co. 

(Advcmce  0(ue,  Maryland,    January  4,  1887.) 

A  common  carrier  was  engaged  in  transporting  cotton  by  water  from  Nor- 
folk to  ports  in  the  New  England  States.  A  firm  had  purchased  cotton  for 
certain  New  England  cotton  mills,  at  Atlanta  and  other  points  in  the  cot- 
ton-growing States,  and  a  consignor  was  forwarding  the  same  to  the  mills 
▼ia  Norfolk.  This  cotton  arrived  by  rail  at  Norfolk  in  large  quantities 
during  the  fall  months,  and  the  transportation  company  had  great  difficulty  in 
procuring  steamers  to  carry  it  to  its  destination,  and  it  was  stored  in  one  of 
the  freight  sheds  of  the  railway  company  at  its  wharf  to  await  transportation. 
The  transportation  company  took  out  a  policy  of  insurance  in  the  defendant 
company,  together  with  22  others  of  like  character  but  of  different  amounts 
in  as  many  fire  insurance  companies.  Receipts  were  executed  for  the  pol- 
icies.   The  cotton  was  destroyed  by  fire.     Hdd^ 

1.  That  where  a  person  has  the  care  and  possession  of  property  for  others, 
as  consignee,  carrier,  factor  or  bailee,  he  may  insure  it  in  his  own  name  for 
the  benefit  of  the  owners  and  for  its  full  value;  and  the  insurance  will  inure 
to  their  benefit  upon  their  subsequent  adoptiqn  thereof,  even  after  a  loss  un« 
der  a  policy. 

2.  That  when  carrier  insures  under  a  policy  ''for  account  of  whom  it  may 
concern,'*  extrinsic  evidence  may  be  adduced  to  show  who  was  in  fact  the 
party  concerned,  and  any  one  having  title  to  the  property  at  the  time  of  loss 
may,  by  adoption  of  the  contract,  avail  himself  of  its  advantage,  provided  it 
be  shown  that  his  interest  was  within  the  contemplation  of  the  party  procur- 
ing the  insurance. 

8.  That  adoption  of  the  policy  need  not  be  of  any  particular  form;  any 
thing  which  clearly  evinces  such  purpose  is  sufficient. 

4.  That  where  the  written  and  printed  portion  of  a  policy  conflict,  effect 
must  be  given  to  the  former. 

A  clause  in  a  fire  insurance  policy  expressed,  *'also  to  cover  the  risk  of 
fire  on  shore  for  ten  days  prior  to  shipment,"  means  10  days  after  the  in9ur- 
ance  is  effected. 

A  provision  in  a  fire  insurance  policy  ''to  attach  as  soon  as  water  borne* 
was  hdd^  to  refer  to  the  immediately  preceding  provision,  which  makes  thQ 
policy  cover  coal  from  Southern  coal  ports,  and  not  to  the  provision  whic^ 
expressly  insures  cotton  purchased  ana  shipped  from  any  ports  and  places 
io  the  United  States  except  Boston  "  by  any  route  to  the  nlills  at  Lowell." 

An  agreement  between  two  of  the  contributing  insurance  companies  in  re- 
gard to  the  proportion  of  loss  to  be  paid  by  them  executed  after  the  suit  was 
brought,  and  to  which  the  defendant  company  is  not  a  party,  hM^  inter 
o^tMand  inadmissible. 

Appeal  from  superior  court,  Baltimore  city. 
Action  on  insurance  policy.     Plaintiff  had  judgment  below. 
TTios.  M.  Lwnahan^  John  H.  Thomas^  and  Frank  Oosned  for 
appellant. 

IT.  Pimikney  Whyte  and  Jo8.  H.  Whyte  for  appellee. 
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MiLLBB,  J. — This  appeal  is  from  a  judgment  for  $4,777.49,  re- 
covered bj  the  appellee  against  the  appellant  in  an  action  on  an 
insurance  policy  sued  by  the  latter  to  tne  former  on  the  first  of 
Pacts.  November,  1888.    The  case  was  tried  before  the  court 

without  a  jury,  and  two  exceptions  were  taken, — one  to  the  admis- 
sibility of  evidence,  and  the  other  to  rulings  upon  propositions  of 
law.  Of  the  two  main  questions  which  the  exceptions  present  for 
review,  one  goes  to  the  right  of  recovery  to  any  extent,  and  the 
other  raises  the  question  oi  contribution  under  the  seventh  condi- 
tion of  the  policy. 

The  written  part  of  the  policy  is  that  the  fire  association,  "  in 
consideration  of  $30  to  them  paid  by  the  insured  hereinafter 
named,  the  receipt  whereof  is  hereby  acknowledged,  do  insure  the 
Merchants'  &  Miners'  Transportation  Co.,  for  account  of  whom  it 
may  concern,  against  loss  or  damage  by  fire,  to  the  amount  of 
$5000,  on  merchandise,  being  chiefly  cotton  in  bales,  its  own,  or  in 
its  charge  or  custody  as  carriers,  and  for  the  amount  of  earned 
freight  and  charges,  if  any,  thereon,  stored  in  the  frame,  metal- 
roof  freight-shed  of  the  Norfolk  &  Western  R.  Co.,  situated  near- 
est the  water  front  of  its  wharf  and  dock  at  the  lower  end  of  Main 
street,  in  Norfolk,  Virginia,  and  marked  'No.  1 '  on  diagram ;  loss, 
if  any,  payable  to  Geo.  J.  Appold,  treasurer  Merchants'  and  Min- 
ers' Transportation  Co.  Issued  to  the  Merchants'  &  Miners' 
Transportation  Co.  for  account  of  whom  it  may  concern.  Other 
insurance  permitted."  By  the  printed  terms  immediately  follow- 
ing the  insurer  agrees  '^  to  make  good  unto  the  said  assured,  their 
successors^  executors,  administrators,  and  assigns,  all  such  immedi- 
ate loss  or  damage,  not  exceeding  in  amount  the  sum  or  sums  in- 
sured as  above  specified,  nor  the  interest  of  the  assured  in  the 
property,  except  as  herein  provided,  as  shall  happen  by  fire  to  the 
n'operty  so  specified,  from  the  thirty -first  day  of  October,  1883, 
0  the  thirty  first  day  of  December,  1883 ;  the  amount  of  loss  or 
damage  to  be  estimated  according  to  the  actual  cash  value  of  the 
property,  and  to  bo  paid  sixty  days  after  due  notice  and  proofs  of 
the  same  shall  have  been  mace  by  the  assured,  and  i*eceived  at  the 
ofiJce  of  the  company  in  Philadelphia."  It  is  not  necessary  to 
state,  at  present,  any  of  the  other  provisions  or  coaditions  of  this 
instrument 

The  circumstances  which  led  to  this  insurance  are  substantially 
as  follows:  The  Merchants'  and  Miners'  Transportation  Co.  is  a 
common  carrier  by  water,  and  in  October  and  November,  1883, 
was  engaged  in  transporting  cotton  from  Norfolk  to  ports  in  the 
New  iJri^and  States.  The  firm  of  Inman  &  Co.  had  purchased 
cotton  for  certain  New  England  cotton  mills  at  Atlanta,  and  other 
points  in  the  cotton-growing  States,  and  as  consignor  was  forward- 
ing tlie  same  to  the  mills,  via  Norfolk.  This  cotton  arrived  by 
ran  at  Norfolk  in  large  quantities,  during   the  latter  part  of 
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October  and  the  first  ,of  November,  and  the  transportation  com- 
pany had  difficulty  in  procuring  steamei'S  or  vessels  to  carry  it  to 
its  destination,  and  it  was  stored  in  one  of  the  freight-sheds  of  the 
railway  company  at  its  wharf  to  await  transportation.  In  this 
state  of  things,  the  transportation  company  took  ont  this  policy, 
t(^ther  with  22  others  of  like  character,  but  of  different  amounts, 
in  22  other  fire  insurance  companies.  The  aggregate  of  insurance 
thus  effected  was  $50,750,  and  the  premiums  paid  therefor 
amounted  to  $299.75.  After  these  policies  had  been  issued,  and 
while  the  cotton  remained  thus  storea,  the  carrier  company,  by  its 
agent,  executed  a  receipt  for  the  same,  on  the  sixth  of  November, 
60  that  it  then  came  within  the  terms  of  the  policy  as  bein^  in 
the  "  care  or  costody"  of  the  assured  "  as  carriers."  On  the  four- 
teenth of  November  a  fire  occurred  in  this  freight-shed,  by  which 
1010  bales  of  this  cotton  were  destroyed  or  injured.  How  the  fire 
ori^nated  is  not  explained,  except  in  the  preliminary  proof  of  loss 
by  Mr.  Appold,  the  president  of  the  assured,  who  states  he  believes 
it  was  from  a  spark  emitted  by  a  tng  or  steamer  in  the  adjacent 
river,  and,  in  the  absence  of  other  proof  on  the  subject,  we  must 
assume  it  was  from  this  or  some  unknown  cause.  The  value  of 
the  cotton  thus  burned,  exclusive  of  salvage,  was  between  $47,000 
and  $48,000.  No  part  of  it  was  owned  by  the  carriers,  and  the 
cotton-mills  who  were  the  owners  and  consignees  thereof  held 
open  or  fioating  policies  in  other  companies,  under  which  they 
insured  their  cotton  while  in  transit  from  the  place  of  purchase  to 
the  mills.  These  have  been  termed  in  argument  '^  marine  policies," 
and  we  shall  refer  to  them  again.  It  turned  out  at  the  trial  that, 
when  these  carriers  received  the  cotton,  they  received  it  under  the 
terms  of  a  bill  of  lading  by  which  they  were  exempt  from  loss  by 
**fire  from  any  cause,  on  land  or  water,"  and  consequently  they 
were  not  liable  over  to  the  owners  for  this  loss.  There  was  no 
*^  earned  freight,"  and  before  this  suit  was  brought  they  had  been 
paid  by  the  insurers  all  that  they  had  demanded  in,  tue  shape  of 
charges  and  expenses.  The  suit,  therefore,  must  be  prosecuted,  if 
at  all,  solely  for  the  benefit  of  the  owners,  and  whatever  is  re- 
covered must  go  to  them. 

1.  Upon  these  facts  the  question  arises,  can  the  suit  be  main- 
tained? In  our  opinion  it  can,  and  we  shall  state  briefly  the 
ground  of  that  opinion.  It  has  been  decided  by  this  court,  and 
upon  abundant  authority,  that  a  person  having  goods 
in  his  possession  as  consignee,  or  on  commission,  may  fiS!^Siv^^' 
insure  tnem  in  his  own  name,  and  for  their  full  value,  woaiSSS^ 
and,  in  the  event  of  loss,  recover  the  full  amount  of 
the  insurance,  and,  after  satisfying  his  own  claim,  hold  the  balance 
as  trustee  for  tlie  owner.  Hough  v.  People's  Fire  Ins.  Co.,  86  Md. 
432.  The  law,  as  thus  stated,  is,  of  course,  based  upon  the  as- 
sumption that  the  assured  had  an  insurable  interest  in  tne  property 
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at  the  time  of  the  insurance,  and  we  are  inclined  to  tlie  opinion 
that  this  transportation  company  had  such  interest,  at  least  in 
respect  to  "  charges"  and  freight  expected  to  be  earned,  notwith- 
standing it  had  no  pecuniarj  interest  in  or  ownership  of  the  cotton 
itself,  and  was  not  liable  over  for  its  loss  by  fire.  But,  however 
that  may  be,  the  law  goes  further,  and  it  is  now  well  settled  that 
where  a  person  has  the  custody,  care,  or  possession  of  property  for 
another,  and  bears  the  relation  to  it  of  consignee,  carrier,  factor, 
warehouseman,  or  bailee,  he  may,  thongh  he  has  no  pecuniary 
interest  therein,  and  is  not  responsible  for  its  safe-keeping,  insure 
it  in  his  own  name  for  the  benefit  of  the  ownei*8,  and  the  insurance 
will  inure  to  their  benefit  upon  a  subsequent  adoption  of  the 
insurance,  even  aftei^  the  happening  of  a  loss  under  the  policy 
(1  Wood  Ins.  [2d  Ed.]  §§  293,  294);  and  this  must  be  so,  otherwise 
policies  "  for  account  of  whom  it  may  concern,"  which  are  fre- 
quently taken  out  by  and  in  the  name  of  a  party  in  possession, 
without  any  previous  authority  from  the  owner,  could  never  have 
been  upheld.  But  such  policies  are  daily  issued,  and,  though 
more  frequently  used  in  marine  insurance,  are  sometimes  found  in 
other  policies ;  and  it  has  become  elementary  law,  in  regard  to  * 
them,  that  extrinsic  evidence  may  be  adduced  to  show  who  was  in 
fact  the  party  concerned,  and  any  one  having  title  to  the  property 
at  the  time  of  loss  may,  by  adoption  of  the  contract,  avail  I'.'mself 
of  its  advantages,  provided  it  be  shown  that  his  interest  was  within 
the  contemplation  of  the  party  procuring  the  insurance.  The  fact 
that  the  interest  of  the  owners  was  contemplated  by  the  insurer  in 
this  case  seems  apparent  from  the  contract  itself,  when  read,  as  it 
must  be,  in  the  light  of  the  surrounding  circumstances  already 
stated.  That  this  carrier  company  should  have  effected  insurance 
against  fire  "  for  account  of  whom  it  may  concern,"  and  to  an 
amount  exceeding  $50,000,  on  this  cotton,  when  they  did  not  own 
a  bale  of  it,  and  were  not  responsible  for  its  loss  by  fire,  without 
intending  to  protect  thereby  the  interest  of  the  owners,  is  almost 
incredible.  The  inference  that  they  did  so  intend  is  strong,  if  not 
irresistible.  But,  at  all  events,  the  proof  is  quite  sufiicient  to 
warrant  a  jury  in  finding  such  intent.  Nor  is  there  any  doubt  but 
that  these  owners  had  an  insurable  interest  when  the  loss  occuri*ed, 
for  they  were  the  absolute  owners  of  the  cotton  then  as  well  as 
when  the  insurance  was  effected.  Have  they,  then,  adopted  this 
policy?  As  was  said  by  the  supreme  court  in  a  case  where  a 
similar  policy  was  under  consideration:  ^'The  adoption  of  the 
policy  need  not  be  in  any  particular  form ;  anything  which  clearlv 
evinces  such  purpose  is  sumcient."  Hooper  v.  Kobmson,  98  U.  S. 
537.  Adoption  is  a  question  of  fact,  and  all  we  need  say  on  this 
point  is  that  we  think  there  is  enough  in  this  record  to  have 
authorized  a  court  to  submit  that  question  to  the  finding  of  a  jury* 
Bat  counsel  for  the  appellant  contended  that,  by  the  terms  of 
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this  policy,  the  obligation  of  the  insurer  to  make  good  the  loss 
insured  against  is  expressly  limited  to  the  interest  oi  the  assured. 
The  ar^ment  in  support  of  this  position  is  ingenious,  and  is 
founded  upon  what  counsel  insists  is  the  true  grammatical  con- 
struction 01  that  part  of  the  printed  portion  of  the  policy  above 
quoted.  According  to  this  construction,  they  contend  that  the 
terms  "except  as  herein  provided"  refer  to  the  "loss  or  damage" 
in  the  previous  part  of  the  sentence,  and  that  their  office  is  simply 
to  exclude  therefrom  such  loss  as,  by  subsequent  conditions,  the 
insurer  was  exempted  from  paying,  and  that  they  in  nowise  modify 
the  preceding  terms  which  limit  the  amount  to  be  paid  to  a  suih 
"  not  exceeding  the  intei'est  of  the  insured  in  the  property."  But 
this  reading  would,  as  it  seems  to  us,  be  in  conflict  with  the  inten- 
tion of  the  parties  as  expressed  in  the  written  part  of  the  instru- 
ment ;  and  we  have  already  said  that  this  part,  read  in  connection 
with  the  surrounding  circumstances,  manifests  an  intention  to 
insure  more  than  the  mere  interest  of  the  insured  carrier.  There 
is  ample  authority,  as  well  as  good  sense,  for  the  position  that 
where  the  written  and  printed  portions  of  a  policy  conflict,  effect 
must  be  given  to  the  former,  because,  being  incorporated  into  the 
contract  at  the  time  it  was  made,  it  is  presumed  that  it  expresses 
the  actual  agreement  of  the  parties,  and  that  they  intended  thereby 
to  override  that  portion  of  the  contract  expressed  in  type  which  is 
inconsistent  therewith.  1  Wood,  Ins.  (2d  Ed.)  §  58.  JBut  it  is  not 
necessary  in  this  case  to  ^o  to  the  extent  of  adopting  the  law  as 
thus  stated,  for  we  think  the  terms  "  except  as  herein  provided," 
in  the  connection  in  which  they  stand,  are  quite  susceptible  of 
being  read  as  referring  to  the  written  as  well  as  to  the  suosequent 
printed  portions,  and  as  modifying  the  immediately  preceding 
terms  limiting  the  extent  of  liability.  So  read,  they  remove  aU 
conflict,  and  effectuate  the  intention  of  the  parties  as  expressed  in 
the  written  part ;  and  this  construction  would  seem  to  be  sanctioned 
by  the  rule  laid  down  of  old  by  Lord  Hale,  that "  judges  ought  to 
be  curious  and  subtle  to  invent  rea^ns  and  means  to  make  acts 
effectual  according  to  the  just  intent  of  the  parties.  They  will  not 
therefore  cavil  about  the  propriety  of  words,  when  the  intent  of 
the  parties  appears,  but  will  rather  apply  the  words  to  fulfil  the 
intent,  than  destroy  the  intent  by  reason  of  the  insufficiency  of  the 
words."  Croffing  v.  Scudamore,  2  Lev.  9.  Courts  are  no  more 
inclined  now  than  they  were  in  the  days  of  Lord  Hale  to  draw  fine 
distinctions,  or  be  nice  about  the  grammatical  construction  of  sen- 
tences, whether  in  insurance  contracts  or  others,  in  order  to  sustain 
a  defence  in  which  there  is  no  merit.  We  regard  this  policy  as  an 
insurance  upon  specific  goods  stored  in  a  specified  place,  under 
which  the  interest  of  the  owners,  if  properly  asserted,  can  be  pro- 
tected. If,  therefore,  a  jury,  or  a  court  acting  as  a  jury,  should 
find  in  their  favor,  the  facts  which  we  have  said  must,  under  the 
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proof  in  tliis  record,  be  left  to  Buch  finding,  the  action  can  be 
maintained ;  and  from  this  it  follows  that  the  court  below  was 
rig}}t  in  rejecting  the  defendant's  first  and  seventh  propositions  or 
prayers.  We  are  also  further  of  opinion  that,  under  tne  circum- 
stances disclosed  in  the  record,  the  plaintiff  was  in  no  default  in 
furnishing  the  preliminary  proofs  of  loss,  and  that  there  was 
evidence  m  the  case  which  afforded  sufBcient  means  of  determining 
the  amount,  if  any,  the  plaintiff  was  entitled  to  recover.  There 
was  consequently  no  error  in  the  rejection  of  the  defendant's 
second  and  tenth  prayers. 

2.  The  second  main  question  is  that  of  contribution  under  the 
seventh  condition  of  the  policy,  and  the'  defence  founded  thereon 
is  clearly  meritorious.  Tnis  seventh  condition  is  the  latest  modifi- 
QuBinoii  or  catiou  that  has  fallen  under  our  notice  of  what  has  been 
comiBUTioM-  termed  the  "average  clause,"  and  so  much  of  it  as  need 
<^''"-  be  stated  is  as  follows :  "  In  case  of  any  other  insurance 

upon  the  property  hereby  insured,  whether  made  prior  or  subse- 
quent to  the  date  of  this  policy,  the  assured  shall  be  entitled  to  re- 
cover of  this  company  no  greater  proportion  of  the  loss  sustained 
than  the  sum  hereby  insured  bears  to  the  whole  amount  insured 
thereon :  and  it  is  hereby  declared  and  agreed  that,  in  case  of  the 
assured  holding  any  other  policy  in  this  or  any  other  company  on 
the  property  insured,  subject  to  the  conditions  of  average,  this 
policy  snail  be  subject  to  average  in  like  manner.  Any  floating 
policy,  attaching  in  whole  or  in  part  to  the  property  covered  by 
this  policy,  shall,  as  between  the  assured  and  this  company,  be 
considered  as  contributing  insurance  for  the  full  amount  of  such 
policy,  and  liable  as  such  to  pay  z>ro  rata  any  loss,  total  or  partial, 
on  the  property  hereby  insured."  The  latter  paragraph  seems  to 
have  been  framed  to  meet  precisely  such  a  case  as  the  present. 
As  we  read  it,  the  stipulation  is  plain  that  any  floating  policy  at- 
taching to  the  property,  whether  effected  by  the  assurer  or  the 
owner,  or  any  otlier  party  interested,  shall,  as  between  the  insured 
and  insurer  under  this  policy,  be  brought  under  the  rule  of  contri- 
bution. In  this  case  the  owners  had  such  floating  policies,  which 
purported  to  cover  this  cotton,  and  whether  they  attached  to  it 
depends,  so  far  as  the  parties  to  this  suit  are  concerned,  upon  the 
construction  they  are  to  receive  by  this  court  on  this  appeal.  We 
do  not  agree  in  opinion  with  the  learned  judge  of  the  superior 
court,  that  it  was  not  proper  for  him  to  determine  the  construction 
of  these  policies  because  the  companies  who  issued  them  are  not 
parties  to  this  suit.  They  are  documents  produced  in  evidence  in 
this  case,  and  the  rights  of  the  parties  to  tliis  suit  are  to  be  deter- 
mined by  the  construction  placed  upon  them,  in  the  flrst  instance 
by  the  trial  court,  and  finally  on  appeal  by  this  court,  no  matter 
how  they  may  be  construed  by  other  courts,  or  in  other  suits  be- 
tween other  parties.    It  is  our  duty,  therefore,  to  consider  these 
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policies,  and  ascertain  their  meaning  and  construction,  and  in  doing 
this  we  have  encountered  very  fittle  difficulty.  They  are  13  in 
number,  and  were  issued  by  four  difierent  companies.  There  are 
some  features  common  to  all  of  them,  and  it  may  be  said  generally 
that  they  all  insure  cotton  against  loss  by  fire  from  any  place  of 
purchase,  in  any  southern  state,  by  any  route  to  the  mills  of  the 
owners,  in  the  iMew  England  States.  They  also  contain  stipulations 
accepting  a  risk  of  Hre  on  shore  for  a  certain  number  of  days  be- 
fore shipment.  As  illustrating  this,  we  take  the  policy  of  the 
Phenix  Insurance  Co.,  insuring  the  Whittenton  Manufacturing 
Co.  of  Taunton,  Mass.,  where  the  provision  is,  "  also  to  cover  the 
risk  of  fire  on  shore  for  ten  days  prior  to  the  shipment."  A  literal 
reading  of  this  stipulation  would  make  it  not  only  ineffectual,  but 
nonsensical,  for  cotton  destroyed  by  fire  cannot  afterwards  be 
shipped.  The  evident  meaning  of  it,  however,  is  that,  if  the  cot- 
ton is  burned  while  on  shore,  and  awaiting  shipment,  and  the  loss 
occurs  within  ten  days  after  the  insurance  upon  it  is  effected,  then 
the  policy  covers  the  loss ;  but,  if  the  fire  occurs  after  the  lapse  of 
such  10  days,  then  the  risk  does  not  attach.  In  this  particular 
case  the  insurance  was  from  Norfolk  to  Taunton,  and  the  cotton 
had  been  for  some  time  stored  in  the  freight  shed  awaiting  ship, 
ment  The  insurance  upon  it  was  effected  on  the  seventh  of  No- 
vember, and  the  fire  occurred  on  the  fourteenth  of  the  same  month, 
less  than  10  days  thereafter,  and  it  seems  to  us  too  plain  for  argu- 
ment that  the  loss  is  covered  by  this  policy.  No  difficulty  what- 
ever is  presented  by  any  of  the  other  policies,  unless  it  be  the  one 
by  which  the  Delaware  Mutual  Safety  Insurance  Co.  insured  the 
Massachusetts  cotton  mills,  and  in  which  is  found  the  provision, 
^^  to  attach  as  soon  as  water  borne.''  But  this  we  think,  by  a  fair 
construction  of  the  policy,  refers  to  the  immediately  preceding 
provision,  which  makes  the  policy  cover  coal  from  soutnern  coal 
ports  and  places  to  Boston  or  Salem,  and  not  to  the  provision  which 
expressly  insures  cotton  purchased  or  to  be  purchased  and  shipped 
from  any  ports  and  places  it  the  United  States  except  Boston,  "  by 
any  route  to  the  mills  at  Lowell." 

Snch  being  our  construction  of  these  policies,  we  entertain  no 
doubt  but  that  they  are  contributing  insurances  within  the  meaning 
of  the  seventh  condition  of  the  policy  in  suit.  In  our  opinion, 
therefore,  there  was  error  in  granting  the  plaintiff's  eight  prayers 
which  deny  the  defendant's  right  to  such  contribution,  as  well  as 
in  rejecting  the  defendant's  fourth  prayer  which  asserts  that  right. 
Bein^  of  opinion  that  this  is  a  case  in  which  there  must  be  such 
contribution,  provided  the  plaintiff  shall  eventually  succeed  in 
maintaining  the  action,  and  in  recovering,  we  approve  the  rejection 
of  the  defendant's  eighth  prayer,  which  throws  tne  whole  loss  upon 
the  marine  policies.  We  are  also  further  of  opinion  that  the  court 
below  committed  an  error  in  admitting  in  evidence  the  contract 
28  A  &  E.  R  Cas.' 
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referred  to  in  the  first  exception,  s  It  is  an  agreement  execated 
after  this  suit  was  brought,  and  to  which  the  defendant  is  not  a 
party.    It  seems  to  ns  to  be  clearly  res  inter  alios  and  inadmissible. 
Judgment  reversed,  and  new  trial  awarded. 

Insurance  by  Carrier  of  Qoodt  in  hit  Charge. — See  British,  etc.,  Ins. 
Co.  e.  Colo.  &  S.  F.  R.  Co.,  21  Am.  &  Eng.  R.  R.  Cas.  112;  Jackson  Co.  e. 
Boylston  Ins.  Co.,  and  note,  lb.  117-120. 


Central  aitd  Montqomeby  B.  Co. 

V. 

MoBBis  et  al. 

(Advance  Oase^  Texas.    March  8,  1887.) 

Where  one  person  acts  as  a^nt  for  two  different  corporations,  and  two 
separate  citations  are  issued  against  them,  different  in  wording,  but  both  di- 
rected to  him  as  affent,  it  cannot  be  presumed  from  a  return  of  the  officer 
upon  each  citation  that  he  had  delivered  a  copy  of  '^this  writ,"  that  be  de- 
livered but  one  copy  to  the  agent. 

It  is  provided  b;^  a  Texas  statute  that  but  one  citation  shall  issue  for  all 
the  defendants  living  in  the  same  county,  but  an  issuance  of  more  than  one 
citation  does  not  render  the  service  void ;  its  only  effect  is  to  make  the 
plaintiff  responsible  for  additional  costs. 

Where  a  petition  is  filed  against  the  ^*  C.  Railroad  Co.''  and  the  citation  is 
issued  against  the  '*C.  BAiltoay  Co.,"  the  variance  is  immaterial. 

It  is  provided  by  the  Texas  Rev.  St.,  Art.  248,  that  if  the  citation  or  ser- 
vice is  quashed  upon  motion  of  the  defendant,  he  shall  be  deemed  to  have  en- 
tered his  appearance  to  the  succeeding  term  of  court.  The  result  of  this  rule 
is,  that  whenever  he  appears  and  moves  to  quash  the  service,  he  is  considered 
as  havinff  appeared  to  the  merits  at  the  next  term'  whether  his  motion  be 
sustainea  or  overruled.  It  is  the  option  of  the  defendant  who  thinks  he  is 
not  duly  served  with  process  either  to  move  to  set  it  aside,  or  to  appeal  from 
the  judgment  should  one  be  rendered  against  him;  the  legislature  does  not 
infringe  any  of  his  constitutional  ri^hta  by  declaring  that  his  appearance  to 
quash  the  writ  of  service  shall  be  deemed  a  good  appearance  for  the  next 
term. 

Where  an  action  is  brought  to  recover  damages  for  the  refusal  of  a  railroad 
company  to  transport  the  plaintiff's  lumber,  it  is  not  necessary  to  aver  in  the 
petition  the  points  to  which  the  lumber  was  to  be  carried,  and  the  tender  of 
the  freight  upon  it,  as  the  complaint  is  not  for  a  refusal  to  carry  any  specific 
lot  of  lumber,  but  for  the  continual  withholding  of  facilities. 

A  railroad  company  cannot  transfer  or  lease  the  right  to  operate  its  road 
80  as  to  absolve  itself  from  its  duties  to  the  public,  without  legislative  au- 
thority ;  nor  will  a  lease  duly  authorized  by  law  release  the  company  from  a 
failure  to  discharge  its  charter  obligations,  unless  the  law  giving  the  power 
contains  a  proviso  to  this  effect. 

Section  5,  art.  10,  of  the  Texas  constitution  provides  that  no  railroad  cor- 
poration shall  consolidate  with  any  other  having  a  parallelor  competing  line 
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This  is  a  restriction  upon  the  power  of  railroads,  and  is  not  to  be  construed 
as  a  grant  of  authority  to  lease.  * 

The  fact  that  Rev.  St.  Tex.  arts.  1284-1286,  provides  for  a  jury  for  defend- 
ants in  case  judgment  is  rendered  by  default,  but  do  not  expressly  give  this 
privilege  to  the  plaintifE,  does  not  deprive  him  of  that  right,  as  it  is  custom- 
ary in  procedure  at  common  law,  and  is  guaranteed  by  £e  Bill  of  Rights. 

Error  to  district  conrt,  H^ontgomery  county. 
Ballingerj  Mott  <&  Terry  for  plsdntifi  in  error. 
Hutcheson^  Carrington  ok  Sears  for  defendants  in  error. 

Gaines,  J. — This  suit  was  brought  in  the  first  instance  by  Mor- 
ris &  Crawford  against  the  Central  &  Montgomery  B.  Co.  and  the 
Gulf,  Colorado  &  Santa  Fe  K.  Co.,  to  recover  damans  for  a  fail- 
ure by  the  defendants  to  transport  the  Inmber  of  plamtifis,  facts. 
upon  demand.  The  original  petition  was  filed  January  9, 1883. 
At  the  first  term  of  the  court  the  cs^use  was  continued  by  operation 
of  law;  at  the  second,  as  upon  ^^  affidavit  of  defendant"  (but  which 
defendant  the  record  does  not  disclose) ;  and  at  the  third  term,  the 
suit  was  dismissed  as  to  the  Gulf,  Colorado  &  Santa  F6  B.  Co.,  and 
judgment  by  default  taken  against  the  Central  &  Montgomery  Co. 
for  want  of  an  answer.  That  company  now  brings  the  case  to  this 
court  by  a  writ  of  error. 

We  shall  discuss  only  the  controlling  questions  in  the  case,  and 
in  doing  so  shall  not  observe  the  order  of  the  assignments  laid 
down  in  the  brief  for  plaintiff  in  error. 

The  eighth  assignment  is  that  ^^  the  court  erred  in  rendering  judg- 
ment against  this  defendant,  because  the  record  shows  no  legal  ser- 
vice of  citation  or  process  on  this  defendant."  At  the  first  term  of 
the  court  there  was  a  motion  to  quash  the  citation  by  each  skkticb- 
of  the  defendant  companies.  That  of  the  Gulf,  Colorado  ^^^^  <»• 
&  Santa  Fe  Co.  was  sustained.  The  motion  of  the  other  company 
was  overruled,  and  an  exception  token  by  it,  and  noted  on  the  record. 
The  cause  was  thereupon  continued  by  operation  of  law.  On  the 
fifth  of  May,  1883,  two  alias  citations  were  issued,  which  are  copies 
of  each  other,  except  that  in  one  the  sheriff  is  commanded  to  deliver 
to  the  defendant  tne  Central  &  Montgomery  B.  Co.,  or  their  local 
a^nt  at  Montgomery,  one  B.  A.  Messick,  a  true  copy  of  this  cita- 
tion ;  in  the  other,  in  the  corresponding  part  of  the  writ,  the  name 
of  the  other  defendant  company  is  usea.  The  sheriff's  return  is 
the  same  upon  each  citation,  and  is  to  the  effect  that  he  executed  it 
^^  by  delivery  to  B.  A.  Messick  at  his  office,  during  office  hours,  in 
the  town  oi  Montgomery,  as  local  agent  in  Montgomery,  Mont- 
gomery county,  Texas,  of  the  within  named  defendants,  in  person^ 
a  true  copy  of  this  writ."  The  petition  alleged  that  Messick  was 
the  agent  of  both  companies,  and  it  would  seem  ta  us  in  such  case 
that,  although  the  citations  may  be  exactly  the  same,  a  copy  for 
each  of  the  defendants  should  be  left  with  such  agent.    It  is  rea^ 
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sonable  to  presume  that  the  law  contemplated  that  the  agent  should 
transmit  the  copy  served  upon  him  to  his  superiors,  ana  therefore 
a  writ  for  each  would  be  necessary  for  the  purpose.  Now,  if  the 
alias  citations  which  were  issued  had  been  identical  in  language 
throughout,  the  sheriffs  return  would  have  admitted  of  the  con- 
struction that  he  had  delivered  but  one  copy,  because  a  copy  of 
the  one  would  have  been  a  copy  of  the  other.  But  in  this  case 
there  is  a  distinctive  difference  between  the  two  citations  actually 
issued ;  so  that  by  the  return  indorsed  upon  each,  that  a  copy  of 
"  this  writ  *'  had  been  delivered  to  the  agent,  we  know  that  a  copy 
of  the  citation  for  each  defendant  wug  served  upon  the  agent. 
This  would  seem  to  be  sufficient.  The  fact  that  one  citation  issued 
for  each  defendant,  when  the  statute  directed  that  one  should  issue 
for  all  the  defendants  living  in  the  same  county,  might  render 
plaintiff  responsible  for  tlie  additional  costs,  but  would  not  render 
the  service  void.  See  Thompson  v.  Griffis,  19  Tex.  115.  The 
alias  citation  directed  the  sheriff  to  serve  Messick  as  agent  of  de- 
fendant the  Central  &  Montgomery  Co.  The  return  describes  him 
as  agent  of  both  defendants.  The  agency  having  been  averred  in 
the  petition,  and  the  agent  to  be  served  being  expressly  named  in 
the  citation,  we  do  not  see  that  anything  more  was  necessary  to 
appear  in  the  return  than  that  the  sheriff  had  delivered  a  copy  of 
the  writ  to  the  person  whom  he  was  directed  to  serve.  It  is  also 
urged  that  the  citation  is  defective,  because  it  commands  the  sheriff 
to  summon  the  Central  &  Montgomery  Railway  Co.,  whereas  the 

fetition  is  filed  against  the  Central  &  Montgomery  "Rsiilroad  Co. 
t  has  been  decided  by  this  court  that  such  a  variance  is  immate- 
rial.    Galveston,  H.  &  S.  A.  R.  Co.  v.  Donahoe,  56  Tex.  162. 

But  let  it  be  conceded,  for  the  sake  of  the  argument,  that  the 
alias  citation  and  service  upon  the  alleged  agent  were  not  good. 
At  the  first  term  of  the  court  the  plaintiff  in  error  moved  to  quash 
effktt  or  MO-  the  service  upon  it,  and  its  motion  was  overruled.  The 
now  TO  QUASH,  statute  merely  provides  that,  if  the  citation  or  service  is 
quashed  upon  motion  of  the  defendant,  he  shall  be  deemed  to  have 
entered  his  appearance  to  the  succeeding  term  of  the  court.  Rev. 
St.,  art.  1243.  The  result  of  this  rule  is,  that  whenever  he  appears 
and  moves  to  quash  the  service,  he  is  considered  as  having  appeared 
to  the  merits  at  the  next  term,  whether  his  motion  be  sustained  or 
overruled.  If  properly  overruled,  he  is  in  court  from  the  time  of 
the  service.  If  improperly  overruled,  and  the  cause  be  continued, 
he  is  not  prejudicea  by  the  action  of  the  court,  for  the  reason  that 
the  continuance  is  the  only  advantage  he  would  have  obtained  if 
his  motion  had  been  granted.  The  error  in  such  case  is  immate- 
rial, and  is  not  a  ground  for  the  reversal  of  the  judgment.  It  is 
the  option  of  ^  defendant  who  thinks  he  is  not  duly  served  with 
process  either  to  move  to  set  it  aside,  or  to  appeal  from  the  judg- 
ment should  one  be  rendered  against  him.  There  is  no  compulsion 
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upon  him  to  pursue  the  former  conrse.  Should  he  see  proper  to 
do  so,  it  is  not  seen  that  the  legislature  has  infringed  any  of  his 
constitutional  rights  b^  declaring,  in  effect,  that  his  appearance  to 
quash  the  writ  or  service  shall  at  all  events  be  deemed  a  ^ood  ap- 
pearance for  the  next  term,  should  the  cause  be  continued.  The 
statute  is  a  salutary  one.  It  tends  to  the  speedy  disposition  of 
causes,  to  the  saving  of  cost,  is  conservative  of  the  rights  of  the 
parties,  and  should  be  liberally  construed  and  applied.  We  are 
of  opinion,  therefore,  that  plaintiff  in  error  was  properly  in  court, 
as  far  as  the  original  petition  wap  concerned. 

But  after  the  cause  was  continued  at  the  first  term,  and  after 
the  issuance  and  service  of  the  alias  citation,  an  amended  original 
petition  was  filed.  It  is  not  contended  that  the  amendment  was 
such  as  required  notice  to  defendant  before  judgment  by  default 
could  be  rendered  upon  it.  It  is  especially  urged  that  the  original 
petition  showed  no  cause  of  action  against  plaintiff  in  error,  and 
that  when  such  is  the  case,  the  defendant  should  be  served  with 
notice  of  any  amendment  which  makes  the  petition  good.  When 
no  cause  of  action  is  set  up,  it  would  seem  that  the  defendant 
might  well  conclude  the  court  would  not  render  judgment  upon 
the  petition,  and  therefore  gave  himself  no  further  concern  about 
the  case.  Hence  it  is  to  be  inferred  that  he  might  not  be  required 
to  take  notice  of  any  amendments  to  it,  but  that  new  process 
should  issue.     But  we  do  not  feel  called  upon  to  decide  that 

auestion,  because  we  are  of  opinion  that  the  original  petition  in 
lis  case  did  show  a  cause  of  action.  It  alleged  that  both  of  the 
defendant  companies  were  corporations,  organized  under  the  laws 
of  the  State,  and  were  common  carriers ;  that  the  Gulf,  Colorado 
&  Santa  Fe  Co.,  about  January,  1882,  took  control  of  the  road  and 
property  of  the  Central  &  Montgomery  Co.,  under  a  purchase,  or 
claim  01  purchase,  and  had  since  operated  the  road ;  that  during 
the  season  plaintiffs  had  delivered  large  quantities  of  lumber  at  the 
depot,  and  demanded  transportation,  which  had  been  refused ;  and 
closed  with  very  specific  allegations  of  damages.  It  is  urged, 
among  other  things,  that  the  points  to  which  tlie  lumber  was  to 
be  carried,  and  a  tender  of  the  freight  upon  it,  should  have  been 
averred.  In  an  ordinary  case,  it  might  be  that  these  allegations 
are  proper  and  necessary.  But  here  the  complaint  is  not  of 
damage,  by  reason  of  a  failnre  to  carry  any  specific  lot  of  lumber ; 
but  it  is  tor  the  continued  withholding^  and  refusal  of  facilities 
for  shipping  lumber  to  any  place,  whereby  almost  the  entire 
product  of  plaintiffs'  mills  was  Kept  from  mai-ket  and  sale.  Plain- 
tiffs, under  the  circumstances,  could  make  no  contracts  to  deliver, 
because  they  could  not  get  the  necessary  transportation,  and  hence 
could  not  have  averred  the  points  to  which  it  was  to  have  been 
carried.  The  reason  for  the  refusal  of  transportation  is  alleged  to 
be  that  the  Gulf,  Colorado  &  Santa  F^  Co.  desired  that  the 
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Ininber  should  accamulate  until  tbey  completed  a  junction  between 
their  road  and  the  other  defendant,  80  that  it  would  earn  the  profit 
on  the  transportation  beyond  the  proposed  point  of  connection. 
This  shows  tliat  the  refusal  to  carry  was  not  on  account  of  the  non- 
payment of  fi-^ights,  and  we  think,  therefoi*e,  that  a  tender  was 
not  necessary  to  be  alleged. 

A  more  serious  question  is  whether  the  allegations  of  the  petition 
do  not  show  that  whatever  liability  accrued  was  that  of  the  Gulf, 
traksfebof  Colorado  &  Santa  F6  Co.,  only.  In  order  to  set  forth  a 
DUTiM.  cause  of  action  against  both  defendants,  the  original  peti- 
tion avers  that  the  Gulf,  Colorado  &  Santa  F6  R.  Co.,  and  its  oflS- 
cers  and  agents,  "  have,  or  claim  to  have,  purchased,  and  to  own  and 
operate  and  control,  the  defendant  Central  &  Montgomery  R.,  and 
have  taken  charge  of,  and  are  exercising  ownership  over,  all  its  prop- 
erty and  effects,  and  undertaken  to  perform  its  functions  and  oper- 
ate its  franchises."  It  is  well  established  that  a  railroad  company 
cannot  transfer  or  lease  the  right  to  operate  its  road,  so  as  to  absolve 
itself  from  the  duties  to  the  public,  without  legislative  authority ; 
nor  will  a  lease  duly  authorized  by  law  release  the  company 
from  a  failure  to  discharge  its  charter  obligations,  unless  the  law 
giving  the  power  contain  a  proviso  to  this  effect.  Abbott  v.  Horse- 
car  Co.,  80  K  Y.  27;  Ohio  &  M.  R  Co.,  v.  Dunbar,  20  111.  623; 
Nelson  v.  Vermont  &  C.  R.  Co.,  26  Vt.  717 ;  Macon  &  A.  R.  Co. 
V,  Mayes,  49  Ga.  855 ;  Railroad  Co.  v.  Brown,  17  Wall.  445 ; 
Illinois  Cent.  R.  Co.  v.  Barron,  5  Wall.  90 ;  1  Rorer,  R.  R.  605  et 
seg^  1  Redf.  Rys.  c.  22,  pp.  587,  616 ;  Pierce,  Rys.  283, 496. 

We  have  not  found  any  law  in  this  State  which  confers  upon  a 
railroad  company  the  power  even  to  lease  its  road.  Section  5  of 
article  10  of  the  constitution  provides  that  no  railroad  corporation, 
nor  the  lessees  of  such  corporation,  shall  consolidate  with  any 
other  having  a  parallel  or  competing  line.  This  is,  however,  a 
restriction  upon  the  power  of  such  corporations,  and  is  not  to  be 
construed  as  a  grant  of  authority  to  lease.  A  similar  provision 
in  a  statute  of  New  York  was  held  by  the  court  of  appeals  of  that 
State  not  to  authorize  a  lease.  Abbott  v.  Horse-car  Co.,  80  N.  Y. 
27. 

But  a  purchase  of  the  property  and  franchises  of  a  railroad  com- 
pany may  take  place  under  ludicial  process,  or  the  power  given  in 
a  deed  of  trust,  which  we  have  no  doubt  would  worK  a  ti*ansfer  to 
the  purchaser  of  its  statutory  and  common-law  obligations  to  the 
public.  Rev.  St.  art.  4260  et  sea.  The  words  just  quoted  from 
the  original  petition,  "  have,  or  claim  to  have,  purchased,"  are  con- 
sistent with  the  idea  of  such  a  transfer ;  and  it  is  probable  that,  if 
the  clause  in  which  they  appear  stood  alone,  we  would  be  bound 
to  give  them  a  construction  least  favorable  to  the  pleader.  But 
the  rules  of  practice  laid  down  by  this  court  for  the  government  of 
the  district  courts  provide  that,  in  passing  upon  a  general  excep- 
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tion,  every  reasonable  intendment  arising  upon  the  pleading  ex- 
cepted to  shall  be  indulged  in  favor  of  its  sufficiency.  47  Tex. 
619,  rule  17,  Taking  all  the  allegations  together,  and  especially 
those  averring  the  continued  existence  of  the  Central  <fe  Montgom- 
ery Co.  as  a  common  carrier,  we  think  the  reasonable  intendment 
is  that  the  pleader  sought  to  exclude  the  idea  that  any  such  sale  as 
the  statutes  contemplate  has  taken  place.  We  are  of  opinion,  there- 
fore, that  the  original  petition  sets  forth  a  cause  of  action  good 
upon  general  demurrer. 

The  amended  petition  sets  up  substantially  the  same  facts  as 
originally  pleaded  by  the  plaintiffs.  The  allegations  of  damages 
are  admitted  by  counsel  for  plaintiff  in  error  to  be  almost  identical 
in  language,  and  the  same  in  substance,  in  both  pleadings.  The 
averments  of  the  latter  are  more  specific,  but  no  new  ground  of 
action  is  alleged.  It  was  not  necessary,  therefore,  that  defendant 
should  have  notice  of  the  filing  of  the  amended  petition  in  order 
to  authorize  the  court,  upon  demand  of  plaintiffs,  to  proceed  to 
judgment. 

Tlie  fourth  assignment  is  that  ^^  the  court  erred  in  rendering 
judgment  against  this  defendant  because  plaintiffs'  first  amended 
original  petition  does  not  state  any  legal  or  intelligent  basis  daxaobs. 
for  estimating  the  damages.  It  does  not  allege  to  what  place  or 
places  the  lumber  was  tendered  for  transportation,  or  the  market 
value  of  the  lumber  at  such  place  or  places  at  the  time  when  the 
lumber  would  have  arrived  had  defendant  transported  the  same 
when  tendered ;  and  does  not  allege  the  market  value  of  the  lumber 
at  Montgomery  at  the  time  same  was  tendered  for  transportation." 
It  seems  to  us  that  the  damages  are  properly  alleged.  The  action 
was  brought  not  on  account  of  any  one  specific  failure  to  transport 
any  one  lot  of  lumber.  In  such  a  case  tiie  difference  between  the 
price  of  the  lumber  at  the  point  of  departure  and  the  price  at  the 
place  of  destination,  less  the  freight,  is  the  proper  measure.  But 
here  was  a  case  of  a  continuous  railure  to  carry  the  lumber  as  de- 
manded. Plaintiffs  could  not  have  contracted  to  deliver  at  any 
f)oint  for  the  want  of  facilities  of  transportation.  What  could 
lave  been  realized  upon  the  lumber  if  transportation  had  been  fur- 
nished, and  the  loss  which  occurred  by  reason  of  its  having  to  be 
stacked  at  a  place  where  it  could  not  be  sold,  and  all  the  inci- 
dental expenses,  are  very  specifically  stated. 

The  fifth  assignment  is  tliat  "  the  court  erred  in  rendering  judg- 
ment for  the  plaintiffs,  because  its  charge  to  the  jury  contains  no 
intelligible  rule  for  measuring  the  damages."  The  court  erred  in 
charging  the  jury  that "  the  measure  of  damages  was  the  difference 
in  value  of  such  lumber  so  offered  at  such  places  at  the  time  of 
such  offer  for  shipment,  and  the  fair  and  reasonable  market  value 
thereof  at  the  time  and  place  from  which  it  reasonably  ought  to 
have  transported  it,  because  such  charge  is  insensible,  and  gave  the 
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jury  no  intelligent  rule."  This  charge  is  clearly  erroneous  by  rea- 
son  of  some  clerical  misprision,  as  must  be  presumed.  This,  how- 
ever, is  an  error  to  the  prejudice  of  plaintiffs,  and  not  of  defend- 
ant; and  hence  the  latter  cannot  complain.  Taking  the  whole  of 
the  instructions  together,  they  were  altogether  favorable  to  the  rail- 
road company.  If  not  full,  defendant  should  have  been  present  by 
counsel,  and  asked  special  instnictions.  It  can  claim  no  immunity 
from  these  rules  of  practice  by  reason  of  its  failure  to  appear  and 
make  defence  to  the  action.  Without  a  statement  of  facts,  we 
cannot  say  there  is  any  error  in  the  charge  by  which  the  defendant 
was  prejudiced. 

The  seventh  and  ninth  assignments  of  error  raise  the  same  ques- 
tion. We  copy  the  latter :  "  The  judgment  is  erroneous  and  illegal 
because  rendered  on  the  verdict  of  a  jury  assessing  plaintiffs'  dam- 
ages, when,  imder  the  law,  the  court  was  required  to  assess  the 
damages,  and  because  the  damages  were  never  assessed  by  the 
court."  Rev,  St.,  arts.  1284-1286,  provide  for  a  jury  for  defend- 
ants in  case  judgment  is  rendered  by  default,  but  do  not  expressly 
give  this  privilege  to  the  plaintiff.  These  enactments  are  certainly 
peculiar.  After  default  the  defendant  may  demand  a  trial  by  jury, 
even  upon  a  liquidated  demand,  though  we  are  at  a  loss  to  deter- 
mine what  function  the  jury  can  be  called  upon  to  perform  in  such 
case.  We  are  of  the  opinion,  however,  that,  under  the  course  of  pro- 
cedure at  common  law,  when  a  judgment  was  rendered  by  default, 
and  the  cause  of  action  was  not  liquidated,  a  jury  was  always  called 
to  assess  the  damages.  If  this  be  so,  the  right  is  preserved  by  the 
fifteenth  section  of  our  bill  of  rights,  and  cannot  be  infringed  by 
any  act  of  the  legislature.  In  a  very  numerous  class  of  cases,  the 
amount  of  damages  is  the  important  question  to  be  determined, 
and  the  one  in  which  plaintiffs  have  the  most  interest  in  a  trial  by 
jury.  The  plaintiffs  in  this  case  had,  at  a  term  before  that  at  which 
the  judgment  was  rendered,  demanded  a  jury,  and  paid  the  fee 
therefor.  We  think  they  were  entitled  to  have  the  damages 
assessed  by  a  jury,  and  that  the  court  did  not  err  in  extending  to 
them  this  privilege.  We  are  of  the  further  opinion  that  the  court 
did  not  err  in  dismissing  as  to  the  Gulf,  Colorado  &  Santa  Fe  R. 
Co.  The  petition  did  not  allege  any  joint  obligation  to  plaintiffs, 
on  part  of  the  two  defendants.  It  claimed  that  by  reason  of  the 
facts,  and  the  relations  between  the  defendants,  it  had  a  claim 
against  both.  If  the  facts  stated  in  the  petition  are  true,  they  had 
the  right  to  proceed  against  either  in  separate  actions. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Liability  of  Carrier  for  refuting  to  receive  freight* — Houston,  etc.,  R.  Co. 
0.  Smith,  22  Am.  &  £ng.  R.  R.  Gas.  421. 
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Sayahnah,  Flobida  and  Wsi^tebn  B.  Ckx 

V. 

FsncHABDy  et  al. 

(Adta/nee  (kuey  Georgia,    Fdntutry  1, 1887.) 

The  plaintifEs,  who  were  engaged  in  gathering  crude  turpentine,  and  man* 
ufactunng  it  into  spirits  and  resin,  delivered  to  the  defendant  a  still- worm 
to  be  transported  to  their  works.  The  worm  was  delivered  by  the  defend- 
ants to  a  connecting  carrier,  and  by  it  carried  to  the  wrong  place  and  deliv* 
ered  to  the  wrong  parties.  After  much  time  and  expense  spent  in  endeavor- 
ing to  trace  the  worm,  it  was  finally  recovered  by  the  plaintiffs.  During  that 
time  the  still  had  to  lie  idle  and  the  tree-boxes  from  which  the  crude  gum 
"was  gathered  ran  over  for  want  of  barrels  in  which  to  deposit  it,  and  much 
of  the  gum  was  wasted,  whereby  plaintiffs  sustained  considerable  damage. 
JBOd. 

1.  That  the  defendant  was  liable  for  the  failure  of  the  connecting  carrier 
to  make  a  prompt  delivery. 

2.  That  if  the  jury  find  that  the  loss  of  the  gum  was  directly,  although  not 
altogether,  attributable  to  the  delay,  and  reasonable  care  and  prudence  could 
not  have  prevented  it,  the  defendant  was  liable  for  its  loss. 

8.  That  the  necessary  expenses  of  the  plaintiffs  in  finding  the  still-worm 
should  be  included  in  the  damages  assessed. 

The  opinion  of  one  party  to  a  contract  of  carriage  as  to  the  liability  for  loss 
or  delay  occurring  on  a  connecting  line,  such  opinion  not  being  known  to 
the  other  party,  does  not  affect  the  legal  construction  of  the  contract, 

Ebbok  from  city  court  of  Savannah. 
Chisholm  i&  Erwin  for  plaintiffs  in  error, 
Gwrrard  <&  Mddrim  for  defendant. 

Hall,  J. — ^The  plaintiffs,  who  were  engaged  in  gathering  crude 
turpentine,  and  manufactnrin^  it  into  spirits  and  rosin,  bronglit 
suit  against  the  Savannah,  Florida  &  Western  R,  Co.  for  fail- 
ing to  deliver  to  them  the  worm  of  a  turpentine  still  pacts. 
which  they  had  shipped  by  their  road  from  Savannah  to  Lumber 
City,  on  the  East  Tennessee,  Virginia  &  Geonria  R.  It  seems  from 
the  evidence  that  the  worm  was  carried  to  Cochran,  on  the  latter 
railroad,  where  it  was  delivered  in  the  depot,  and  from  there  it 
was  carried  to  the  distillery  of  another  party,  some  eight  miles 
into  the  countrv.  After  various  effoi'ts  to  trace  the  missing  worm, 
and  considerable  expense  incurred  to  find  it,  it  was  at  length  re- 
claimed by  its  owners  from  the  party  to  whom  it  had  been  de- 
livered, six  weeks  having  elapsed  between  the  time  it  should  have 
been  received  at  Lumber  City  and  when  it  was  actually  received 
and  put  to  use  by  the  plaintiffs.  During  all  that  time  their  ma. 
chinery,  and  hands  employed  in  running  it,  were  idle,  and  the 
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tree-boxes  from  which  tlie  crude  gum  was  gathered  had  run  over, 
and  much  of  it  was  wasted,  for  the  want  of  barrels  in  which  to  de- 
posit it ;  and  such  loss  would  not  have  occurred  had  the  worm  come 
to  hand  at  the  proper  time,  and  the  plaintiffs  been  enabled  to  use 
their  still.  The  principal  loss  was  in  the  crude  turpentine,  esti- 
mated at  86  barrels,  the  value  of  which  was  four  dollare  a  barrel. 
Plaintiffs  had  a  verdict  for  $564.70,  which  was  the  amount  of  the 
entire  damages  proven,  less  $16.  Defendant  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  the  defendant  excepted. 

The  first  five  grounds  of  the  motion  alleged  that  the  verdict  was 
contrary  to  law  and  evidence,  decidedly  and  strongly  against  the 
weight  of  evidence,  contrary  to  the  charge  of  the  court,  and  ex- 
'  cessive. 

(6)  The  sixth  ground  alleges  error  in  the  following  charge :  "  If 
it  be  shown  to  the  satisfaction  of  the  jury  that  the  Savannah, 
obouhdb  for  Florida  &  Western  R.  Co.  received  goods  consigned  to 
""***"*•  some  one  point  on  their  connecting  road,  and  tney  re- 
ceipted for  it  as  delivered  to  them,  to  be  delivered  at  that  point, 
the  receipt  is  prima ^aote  evidence  of  a  contract  on  their  part  to 
deliver  it,  and  is  subject  to  rebuttal  by  proof  only,  and  not  by  pre- 
sumption." The  error  assigned  is  that  the  charge  incorrectly 
states  the  terms  of  the  receipt  given  for  the  still- worm,  and  errone- 
ously instruct  the  jury  that  the  receipt  put  in  evidence  was  prima 
facte  evidence  of  the  contract  on  the  part  of  the  defendant  to  de- 
liver the  still-worm  at  the  point  of  destination. 

(7)  Because  the  court  erred  in  chai-ging,  further,  in  that  connec- 
tion, that  ^^  if  plaintiffs,  or  any  one,  or  all  of  them,  had  an  idea  in 
their  own  minds  that  the  liability  was  on  each  connecting  road,  for 
such  damage  as  might  occur  through  the  default  of  such  road,  that 
was  an  opinion  of  law  which  might  or  might  not  be  correct,  but 
would  not  affect  the  contract,  unless  known  to  the  other  party;  that 
is  to  say,  the  opinion  of  Mr.  Pritchard,  one  of  the  plaintiffs  (if  he 
had  such  an  opinion),  that  the  Savannah,  Florida  &  Western  Tl. 
Co.  would  only  be  liable  as  far  as  Jesup,  would  not  affect  the  legal 
liability  of  the  railroad  any  more  than  ne  would  be  affected  by  the 
opinion  of  the  railroad  as  to  its  idea  of  what  its  right  was.  Unless 
there  be  a  consensus  between  them,  the  law  would  govern,  and  the 
contract  would  not  be  affected  by  the  opinion ;" — special  error  in 
the  charge  being  that  it  took  away  from  the  consideration  of  the 
jury  the  construction  put  upon  the  contract  by  Pritchard,  one  of 
the  plaintiffs. 

(8)  Because  of  error  in  the  following  charge :  "  If  it  be  shown 
that  they  received  goods  consigned  to  a  point  on  a  connecting  rail- 
way, that  would  be  prima  facie  evidence  that  they  so  undertook 
to  deliver  it,  and  to  set  that  aside  would  require  testimony  which 
would  satisfy  the  jury  of  another  intention  on  their  part,  known  to 
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the  other  party ;" — the  error  assigned  to  said  charge  being  the  facts 
testified  to  in  the  case,  that  the  defendant  did  not  undertake  to  de- 
liver the  goods  at  a  point  beyond  its  own  line,  and  the  receipt  of 
the  goods  was  not  prima  jdcie  evidence  of  a  contract  to  deliver 
beyond  its  own  line. 

(9)  Because  the  court  charged  :  "  When  a  pereon  has  been  put 
by  another  in  a  position  where  he  is  about  to  suflEer  pecuniary 
loss,  it  is  the  duty  of  such  pereon  to  make  the  pecuniary  lose  as 
light  as  he  may  reasonably  be  able  to  do.  If  Mr.  Pritchard,  or  the 
firm,  by  the  failure  of  the  property  being  delivered,  found  he  was 
going  to  suffer  pecuniary  loss,  it  was  his  duty  to  the  corporation  he 
expected  to  hold  responsible  to  make  the  loss  as  light  as  possible, 
and  any  reasonable  steps  which  he  might  have  taken  in  this  line, 
and  with  a  view  of  lessening  the  damage,  either  by  lessening  the 
time  of  delay,  or  facilitating  the  road  to  carry  out  its  part  of  the 
contract,  if  there  was  a  contract,  would  be  a  proper  subiect-matter 
for  legitimate  charge  for  damages ;" — the  error  assigned  being  the 
right  of  the  plaintiff  to  hold  the  defendant  for  the  expenses  in- 
curred by  Pritchard  in  looking  for  the  still-worm. 

(10)  because  the  verdict  of  the  jury  is  contrary  to  that  part  of 
the  charge  of  the  court  which  instructs  them  as  to  damage  claimed 
for  alleged  loss  of  86  barrels  of  crude  gum,  which  charge  was  as 
follows :  ^^  My  attention  has  been  called  to  the  fact  that  I  iiave  not 
charged  with  reference  to  eighty-six  barrels  of  crude  gum.  If 
there  has  been  a  loss  which  is  directly,  but  not  altogether,  attribu- 
table to  this  delay,  and  against  which  loss  ordinary  and  reasonable 
prudence  and  care  would  not  have  prevented,  then,  if  damages  are 
to  be  given  at  all,  they  should  include  such  loss ;  but  if  damages 
did  not  directly  come  from  this  delay  in  getting  this  still,  or  if  it 
be  that  the  damasre  could  have  been  avoided  or  lessened  bv  reason- 
able  care  and  diligence  on  the  part  of  the  plaintiff,  then  they  cannot 
recover  for  that  part  of  the  claim.  I  mean  this :  that  if  they  could, 
by  reasonable  care  and  diligence,  have  avoided  the  loss  of  the  gum, 
they  cannot  recover ;  if  they  could  have  avoided  the  loss  of  a  part, 
or  any  of  it,  they  cannot  recover  for  such  portion." 

There  are  two  questions,  and  only  two,  made  by  this  record. 

1.  The  first  is  as  to  the  liability  of  the  defendant  for  the  delay 
in  deliverinsr  the  still- worm,  which  occurred  on  the 

..  °    J      .    -1  •    i  1         \  *  y    *L.  •  J     Carrier's  ua- 

connectmg  road,  at  the  point  to  which  it  was  consigned,  bilitt  fob 
and  to  which  the  defendant  had  contracted  to  carry  and  SmS^  10*^*05!- 
to  deliver  it.  Of  its  legal  liability  for  this  default,  we  ""^"^  "^ 
think,  under  the  decisions  of  this  court,  there  can  be  no  doubt. 
See  Centra}  R.  v.  Dwight  Manuf  g  Co.,  March  term,  1886 ;  Fal- 
vey  V.  Georgia  R. 

2.  The  material  question  in  the  case,  however,  is  whether  the 
court  gave  the  jury  the  correct  rale  as  to  the  measure  of  damages, 
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especially  in  the  charge  as  to  the  item  of  loss  of  the  crnde  turpen- 
tine. That  Joss,  as  we  think,  was  the  natural  and  legal 
ii«A«uM  OF  result  of  the  defendant's  negligence.  The  claim  on 
oF^TOKPBiTijn.  that  account  did  not  rest  upon  expected  profits,  but  the 
loss  of  the  material  from  the  manufacture  of  which  it 
was  expected  profit  would  be  derived.  These  questions  were  fairly 
submitted  to  the  jury,  and  there  was  evidence,  under  the  repeated 
rulings  of  this  court,  and  other  courts,  which  justified  their  nnding 
in  this  respect.  Hadley  v.  Baxendale,  9  Exch.  341 ;  1  Suth.  Dam. 
71,  77,  93  (on  the  last  of  which  pages  it  is  said  that  the  party  in- 
jured is  entitled  to  recover  all  his  damages,  including  gains  pre- 
vented as  well  as  loEses  sustained,  and  this  rule  is  subject  to  but 
two  conditions:  that  the  damages  must  be  such  as  may  fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract,  tliat  is,  must  be  such  as  might  natu- 
rally be  expected  to  follow  its  violation ;  and  they  must  be  certain, 
both  in  their  nature  and  in  respect  to  the  cause  from  which  they 
proceed) ;  Georgia  E.  v.  Hayden,  71  Ga.  518 ;  Code,  §§  2,944, 
3072-3074,  cited  and  commented  on  in  that  case ;  Willingham  v. 
Hooven,  74  Ga.  233 ;  Stewart  v.  Lanier  House  Co. 

There  is  very  little  doubt  that  the  plaintiffs  were  entitled  to  re- 
cover the  necessary  expenses  incurred  in  finding  the  still-worm  and 
taking  possession  of  the  same.  The  result  of  that  search  mitigated 
the  damages  that  would  have  formed  a  proper  claim  against  the 
defendant.  It  should  not  complain  of  acts  which  inured  to  its 
benefit. 

We  cannot  conclude  from  anything  that  appears  in  this  record 
that  the  finding  in  favor  of  the  plaintiffs  is  excessive,  or  in  this  re- 
spect contrary  to  the  amount  of  actual  damages  proven  to  have 
been  sustained  by  the  plaintiffs. 

It  was  the  province  of  the  court  to  interpret  and  construe  the 
contract  of  affreightment  made  as  between  the  plaintiffs  and  de- 
fendant, and  we  agree  with  the  judge  in  his  interpretation  of  this 
contract.  In  fact,  we  think  the  charges  excepted  to  eminently  cor- 
rect, and  clearly  and  happily  expressed.     Judgment  affirmed. 

Liability  of  Connecting  Lines  of  Carriers  for  Loss,  Delay,  or  Injury  to 
Freights — See  Gulf,  etc.,  R.  Co.  «.  Golding,  and  note  23  Am.  &  En^.  R.  R. 
Cas.  782-785;  Harris  v.  Grand  Trunk  R.  Co.,  and  note,  26  lb.  823-325. 

Contract  Providing  for  Cessation  of  Liability  upon  Delivery  to  Connect- 
ing Carrier  is  Valid^ — In  the  case  of  Tennessee  and  Pacific  R.  Co.  v,  Rogers 
(Tenn.,  Feb.  1887),  8  8.  W.  Reptr.  660,  the  contract  in  controversy  expressed 
in  the  bill  of  lading  contained  a  clause  limiting  the  liability  of  the  defendant 
company,  and  providing  that  its  liability  should  cease  upon  delivery  to  the 
consignee  or  carrier  over  whose  connecting  line  t,he  freight  was  to  be  shipped. 
HM  that  the  provision  was  valid. 
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Baeeb 
Kakbas  Orrr,  St.  Joseph  Aim  Cottnoil  Bluftb  B.  Oa 

(Advance  Caae,  Mi8$(mri.    February  28,  1887.) 

The  plaintiff,  desiring  to  ship  a  number  of  carloads  of  cattle,  met  the  de- 
fendant's general  freight  agent  «nd  informed  him  that  he  desired  a  certain 
number  of  cars  at  a  certain  day  and  at  certain  stations  alone  the  defend- 
ant's line  of  road.  The  agent  said  he  would  have  the  cars  ready,  and  called 
the  clerk  to  take  down  the  order.  At  the  time  agreed  upon,  the  defendant 
failed  to  have  the  cars  at  the  places  specified,  and  did  not  have  them  until 
several  days  later,  by  reason  of  which  delay  plaintiff  sustained  considerable 
damage.  At  the  trial  the  defendant  denied  the  agent's  authority  to  enter  into 
the  contract,  but  the  evidence  showed  that  he  had  been  allowed  to  hold  him- 
self out  and  act  as  its  general  freight  agent  for  more  than  a  year.  The  de- 
fendant also  denied  that  it  had  entered  into  any  contract.  Beld,  1.  That 
the  evidence  proved  a  valid  contract,  the  consideration  of  which  was  the 
mutual  promises  of  the  parties.  2.  That  the  defendant  was  bound  by  the 
agent's  contract  to  furnish  the  cars  to  the  plaintiff,  who  dealt  with  him  as  the 
agent  of  the  company. 

Appeal  from  Circuit  Court,  Holt  county. 

Croahy  cfe  RtbsJc  and  Peper^  JSea  <b  Son  for  appellant. 

Strong  db  Mbsman  for  respondent. 

Bbaoe,  J. — This  action  was  brought  to  recover  damages  for  the 
failure  of  defendant  to  fnrnisli  a  certain  number  of  cars^  at  certain 
stations,  on  a  specified  day.     Tiie  petition  alleges  ^^  that  facts. 

at  the  times  hereinafter  mentioned  the  defendant  was,  and  that  it  still 
is,  a  corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Missouri,  and  engaged  in  the  business  of  trans- 
porting goods  and  chattels  as  a  common  carrier  for  hire ;  that  on 
or  about  the  27th  day  of  May,  1881,  in  consideration  of  the  promise 
then  and  there  made  by  plaintiff  that  he  would  drive  to  defend- 
ant's stations  in  the  towns  of  Mound  City  and  Maitland,  Missouri, 
and  have  there  on  the  31st  day  of  May,  1881,  ready  for  shipment, 
and  to  be  shipped,  over  defendant's  railroad  to  Chicago,  Illinois, 
cattle  and  hogs  sufficient  to  fill  23  cars,  the  defendant  undertook 
and  aCTced  to  provide,  furnish,  and  have  at  its  said  stations  of 
Mound  City  ana  Maitland,  on  the  30th  day  of  May,  1881,  23  cars 
in  readiness  to  receive  and  transport  plaintiff's  said  cattle  and  hogs 
as  aforesaid ;  that  plaintiff,  relying  on  said  undertaking  and  agree- 
ment, drove  his  said  cattle  and  hogs  to  said  stations,  and  on  said 
81st  day  of  May,  1881,  had  at  said  stations,  ready  for  shipment  and 
to  be  shipped  over  defendant's  said  railroad  to  Chicago,  Illinois, 
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cattle  and  hogs  sufficient  to  fill  23  cars.  Plaintiff  further  states 
that  the  defendant,  disregarding*  its  said  undertaking  and  agree- 
ment, failed  to  provide,  fiirnisli,  or  have  in  readiness,  at  its  said 
stations  or  either  of  them,  on  said  30th  day  of  May,  1881,  any  cars 
in  which  to  receive  and  transport  plaintiff's  cattle  as  aforesaid,  and 
did  not  furnish  or  provide  such  care  until  the  3d  day  of  June, 
1881,  by  reason  of  which  said  failure  of  defendant  to  provide  said 
cars,  at  the  time  and  places  agreed  upon  as  aforesaid,  plaintiff's 
said  cattle  were  detained  at  said  stations,  and  were  not  and  could 
not  be  shipped  therefrom  on  their  way  to  Chicago  until  the  4th 
day  of  June,  1881,  to  plaintiff's  damage  in  the  sum  of  $3000 ;  and 
then  specifies  the  particulars  of  the  losses  and  damages  by  reason 
of  defendant's  failure.  Defendant's  answer  was,  in  effect,  a  denial 
that  defendant  ever  entered  into  the  contract  set  out  in  the  peti* 
tion.  After  the  testimony  was  all  in,  the  court  instructed  the  jury 
to  find  for  the  defendant.  Thereupon  plaintiff  took  a  nonsuit, 
with  leave,  and  afterwards  moved  to  set  the  same  aside,  which 
motion  being  overruled,  he  brings  the  case  here  by  appeal,  and 
assigns  for  error  the  action  of  the  court  in  instructing  the  jury  to 
find  for  the  defendant. 

-The  only  question  presented  for  our  consideration  on  the 
record  is.  Was  there  evidence  introduced  upon  the  trial  tending 
to  prove  that  defendant  entered  into  the  contract  with  plaintiff 
coRTBACfr  WITH  ^^^  ^"^  '^  ^^^^  pctitiou  ?  It  is  claimed  by  the  plaintiff 
evidStcbT"  ^'^^*  *^®  contract  was  made  with  James  F.  Smith, 
the  defendant's  general  freight  agent;  and  unless 
there  was  evidence  tending  to  prove  that  such  contract  was  made 
with  said  general  freight  agent,  and  that  he  had  authority  to  make 
the  contract,  there  was  no  error  committed  by  the  trial  court. 
The  evidence  of  plaintiff  is  relied  upon  to  show  that  the  contract 
was  made.  He  states,  siibstantiallv,  as  follows,  in  chief:  "On 
May  27,  I  came  from  home  up  to  Elolt  county,  and  stopped  in  St. 
Joe.  I  met  Mr.  Smith.  Mr.  Smith  was  general  freight  agent  of 
the  K.  C.  &  C.  B.  R.  I  told  him  I  wanted  twenty-three  cars 
on  the  30th,  eight  at  Mound  City,  and  fifteen  at  Maitland,  for 
Chicago.  I  asked  him  if  could  get  the  cars,  and  ho  said  he  could, 
and  called  a  clerk  to  take  down  Sie  order,  and  asked  me  :  '  Would 
I  have  the  cattle  there  ? '  I  said  I  would,  and  wanted  the  cars  on 
Monday,  so  that  I  could  bed  them.  I  told  him  I  wanted  the  cars. 
He  asked  me  if  I  could  have  the  cattle  there.  I  said  I  would.  He 
then  said  I  could  have  the  cars,  and  called  the  clerk  to  take  the 
order,  and  then  told  me  to  see  the  agent  at  Mound  City  and  Mait- 
land.  I  went  to  Mound  City  and  Maitland,  and  spoke  to  them  as 
Smith  had  requested  me  to  do.  I  made  the  arrangements  with  Mr. 
Smith.  I  did  not  see  any  other  party."  And  on  cross-examina- 
tion: "I  told  him  (Smith)  I  wanted  twenty- three  cars  at  Mound 
City  and  Maitland, — eight  at  Mound  City  and  fifteen  at  Maitland. 
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Asked  if  I  could  have  the  cars.  He  said  I  could,  and  asked  me  if 
I  would  bring  the  cattle  in.  I  said  I  would,  and  he  called  the 
clerk,  and  gave  him  the  order.  I  told  him  I  wanted  the  cars  May 
30th,  and  that,  if  I  had  the  assurance  of  cars,  the  stock  would  be 
there.  He  then  said  he  would  have  the  cars  there.  I  am  sure  he 
made  that  expression.  He  then  called  the  clerk  to  take  down  the 
number  of  cars.  I  suppose  the  clerk  did  take  it  down.  Saw  him 
write  at  Smith's  dictation.  Nothing  further  occurred  at  the  time." 
We  think  this  evidence  tends  to  prove  the  contract  between 
plaintiff  and  Smith.  It  shows  a  concurrence  of  the  minds  of  both 
parties  at  the  same  time,  in  a  mutual  undertaking  hav-  „ 
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mg  the  same  obiect  m  view,  i.e.,  the  shipment  of  plain-  of  mmob  of 
tin's  cattle  to  Chicago  in  defendant's  cars ;  and,  inter-  '^""^ 
preted  in  the  light  of  common  sense  and  ordinary  good  faith,* 
mutual  and  reciprocal  promises  from  each  to  the  other, — the  prom- 
ise of  Smith  being  to  lurnish  the  cars  at  the  stations  named  at  the 
time  stated,  and  the  promise  of  plaintiff  being  to  have  his  cattle 
at  the  stations  named  at  the  time  stated,  the  promise  of  each  bein^ 
a  good  consideration  for  the  promise  of  the  other,  and  upon  whicn 
each  had  a  right  to  rely  and  act. 

The  inquiry  remains,  did  the  evidence  tend  to  show  that  Smith 
had  authority  to  make  the  contract  ?  It  appears  unequivocally 
from  the  evidence  that  during  the  months  of  May  and  June,  1881, 
Smith  was,  and  for  a  year  and  more  prior  to  that  date  had  been, 
defendant's  general  freight  a^ent ;  that  his  office,  as  such,  was  at 
St.  Joseph ;  that  the  city  of  Chicago  is  beyond  the  terminus  of  de- 
fendant's line  of  railroad ;  that  its  frei&:ht  was  carried 
to  that  citv  from  Burlington  Junction,  Missouri,  by  the  authomttot 
Chicago,  Burlington  &  Quincv  R.,  by  virtue  of  a  mooSmH^ 
traffic  arrangement  existing  between  these  companies ; 
that  Maitland  and  Mound  City  are  stations  on  defendant's  railroad 
at  some  distance  from  St.  Joseph,  and  from  each  other ;  that  de- 
fendant had  station  agents  at  each  of  said  stations ;  and  tended  to 
prove  that  the  contract  was  made  between  plaintiff  and  Smith  at 
the  office  of  the  general  freight  agent  at  St.  Joseph ;  that  on  a 
previous  occasion  plaintiff's  cattle  had  been  shipped  from  Kansas 
City  over  defendant's  road  upon  a  contract  made  with  Smith,  and 
on  a  previous  occasion  plaintiff  had  applied  by  mail  for  cars  to  the 
office  of  the  general  freight  agent.  The  foregomg  is  all  the  evi- 
dence relied  upon  in  this  case  to  show  that  Smith  had  authority  to 
make  the  contract  sued  on.  It  may  be  conceded  that  there  is 
nothing  in  the  evidence  tending  to  show  that  authority  to  make 
the  contract  sued  on  had  been  expressly  conferred  upon  the  agent 
Smith,  or  that,  according  to  the  general  usage  and  custom  of  de- 
fendant's railroad,  the  making  of  such  contract  was  within  the  ap- 
parent scope  of  his  usual  and  ordinary  duties ;  and  if  he  had  such 
authority  it  is  because  the  defendant  held  him  out,  or  permitted 
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Smith  to  hold  himself  out,  to  plaintiff  and  the  world  as  having  snch 
power.  The  contract  itself  snows  that  Smith  held  himself  oat  to 
plaintiff  as  having  the  power  to  make  the  contract,  and  also  that 

Elaintifi  believed  that  Smith  did  have  snch  power.  Was  he  jnsti- 
ed  in  entertaining  that  belief,  and  acting  npon  it  by  reason  of  the 
apparent  authority  with  which  the  defendant  had  clothed  him} 
At  the  time  this  contract  was  made  the  defendant  was  holding 
Smith  out  to  plaintiff  and  the  world  as  its  general  freight  agent,  as 
it  had  been  doing  for  more  than  a  year  immediately  preceding  that 
date.  It  had  conferred  npon  him  the  title,  and  placed  him  in  that 
position,  in  that  department  of  its  business  devoted  to  the  trans- 
portation of  freight  from  one  place  to  another  for  hire,  and  in  that 
particular  line  of  its  business  it  held  Smith  out  to  the  plaintiff  and 
the  world  as  its  general  agent,  as  one  authorized  to  transact  all  de- 
fendant's business  in  that  particular  line  or  department.  In  that 
line  of  defendant's  business  Smith  was  held  out,  not  merely  as 
having  authority,  but  as  having  general  authority;  "and  in  such 
cases  good  faith  requires  tliat  the  principal  should  be  held  bound 
within  the  scope  of  the  agent's  general  authority."  Story,  Ag.  § 
127. 

When  the  principal  puts  the  agent  forward  as  a  general  agent,  or 
places  him  in  a  position  where  others  are  justified  in  the  belief 
that  his  powers  are  general,  the  restrictions  that  may 
^vm^Y  ATO  ^^  imposed  privately  on  the  agent  will  be  immaterial, 
THOHiTiBs  Bx-  exccpt  as  between  him  and  the  principal,  and  can  have 
^'""*'  no  effect  on  the  rights  or  remedies  of  the  third  persons 

who  have  no  knowledge  of  the  restrictions  or  limitations  upon  his 
apparent  authority  (Grafius  v.  Land  Co.,  3  Phila.  447),  and  there  is 
no  reason,  and  can  be  no  legal  principle,  that  will  put  the  agent  of 
a  corporation  on  any  different  footing  than  the  agent  of  an  indi- 
vidual in  regard  to  the  same  business  (Adams  M.  Uo.  v.  Senter,  26 
Mich.  73).  Henry,  J.,  in  Grover  &  Baker  S.  M.  Co.  v,  Missouri 
Pac.  R.  Co.,  70  M!o.  672,  in  distinguishing  the  powers  of  a  special 
from  those  of  a  general  freight  agent,  approved  the  doctrine  laid 
down  by  Sutherland,  J.,  in  JBurtis  v.  Buffalo  &  S.  L.  R.  Co.,  24 
N.  T.  274,  "  that  if  the  defendant  had  the  power  to  make  or 
authorize  the  making  of,  such  a  contract,  then  the  person  acting  as 
the  general  freight  agent  should  be  deemed  to  have  been  clothed 
with  all  the  power  to  make  contracts  for  freight,  or  in  respect  to 
the  carrying  and  delivering  of  freight  that  the  principal  had.'' 
There  is  no  question  as  to  the  power  of  the  defendant  to  make  the 
contract  in  this  case,  and  it  was  a  contract  for  freight, — ^a  contract 
having  for  its  object  the  shipment  of  plaintiff's  stock  over  defend- 
ant's road  for  him,  on  a  certain  day,  from  two  of  its  stations  to 
Chicago.  The  leaving  the  cars  and  the  cattle  at  those  stations  on 
that  day  was  not  the  end  and  object  of  the  contract,  but  means  by 
which  that  object  was  to  be  accomplish.    "A  grant  of  general 
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authority  includes  within  it  all  the  necessary  and  usaal  means  of 
executing  it  with  effect,  and  all  the  mediate  powers  necessary  to 
the  end, — an  incident  to  the  primary  power, — although  not  ex- 
pressly given."     Story,  Ag.  §  58. 

From  the  foregoing  it  appears  that  the  defendant,  having  put 
Smith  before  the  World  as  its  general  freight  agent,  clothea  him 
with  the  apparent  power  to  make  all  necessary  contracts  in  the 
line  of  bnsmess  committed  to  his  general  control.  A  necessity  of 
that  line  of  business  being  that  shippers  shall  have  furnished  tnem 
at  particular  stations,  at  certain  dates,  cars  for  the  shipment  of 
tbeir  freight  (Pruitt  v.  Hannibal  &  St.  J.  K.  Co.,  62  Mo.  528),  he 
was  clothed  with  apparent  authority  to  make  the  contract  sued  on ; 
and  when  plaintiff,  naving  freight  which  he  desired  to  ship  on  de- 
fendant's road  from  two  of  its  stations  on  the  same  day,  to  a  point 
beyond  the  terminus  of  defendant's  line  of  road,  needed  cars  for 
its  transportation  at  such  stations  on  that  day,  he  had  a  right  to 
assume  that  such  general  freight  agent  had  authority  to  make  the 
contract.  On  a  former  occasion,  when  plaintiff  desired  to  ship  this 
same  stock  on  defendant's  road,  on  application  to  Smith  it  was 
shipped.  The  evidence  fails  to  show  that  any  other  officer  or 
agent  was  held  out  as  authorized  to  make  the  contract.  Plaintiff 
bad  no  right  to  assume  that  either  of  defendant's  station  agents 
could  make  a  contract  for  cars  at  the  station  of  the  other,  or  that 
either  or  both  of  them  had  such  authority  as  would  enable  them  to 
have  the  cars  at  both  stations  at  the  same  time ;  so  that  on  the  face 
of  the  transaction  Smith  not  only  had  apparent  authority  to  make 
the  contract,  but  there  was  no  ground  lor  an  assumption  on  the 
part  of  plaintiff  that  any  other  officer  or  agent  of  defendant  had 
that  autnority.  It  follows  that,  if  the  defendant  had  imposed  any 
limitations  upon  this  apparent  authority  of  its  general  freight 
agent,  such  limitations  could  not  affect  the  plaintiffunless  brought 
to  his  knowledge,  and  this  was  a  question  of  fact  to  be  submitted 
to  the  jury ;  and  the  evidence  in  the  case  tending  to  show  that 
Smith,  the  general  freight  agent,  had  authority  to  make  the  con- 
tract, and  that  he  did  enter  into  such  contract  with  plaintiff,  and 
the  failure  of  defendant  to  furnish  the  cars  for  the  shipment  of 
plaintiff's  stock,  to  his  damage,  having  been  satisfactorily  shown, 
we  think  the  court  committed  error  m  taking  the  case  from  the 
jury ;  for  which  cause  the  judgment  is  reverb,  and  the  case  re> 
manded  for  new  trial. 
28  A.  &  E.  R  Cas.— 5 
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KOBBIS 
V. 

Savannah,  FLOBmA  and  Wbstbbn  B.  Go. 

{Adtanee  Oau^  Florida.    March  1,  1887.) 

Where  the  transportation  of  freight,  perishable  in  its  nature,  is  interrupted 
and  delayed  by  a  flood  in  a  river  which  the  track  of  the  raikoad  crosses, 
and  the  freight  decays,  and  there  is  no  negligence  on  the  part  of  the  com- 
mon carrier  in  taking  care  of  the  freight  or  otherwise,  the  loss  is  attribu- 
table to  the  flood  as  an  act  of  God,  and  the  carrier  is  not  liable. 

That  a  similar  flood  had  occurred  once  in  each  of  the  two  preceding 
years,  but  th«  carrier  had  not,  by  changing  the  construction  of  its  road,  or 
providing  other  means  of  crossing  the  nver,  avoided  the  detention,  does  not 
render  him  liable ;  such  floods  being  up  to  the  time  of  the  trial  of  the  cause 
otherwise  unprecedented. 

The  mere  failure  to  notify  the  consignor  or  consignee  of  the  detention, 
Jield  not  to  render  the  carrier  liable ;  the  freight  being  promptly  delivered  as 
soon  as  the  subsidence  of  the  waters  rendered  a  continuance  of  the  trans- 
portation and  a  delivery  possible,  and  no  negligence  in  taking  care  of  the 
freight  appearing,  and  there  being  no  evidence  to  show  that  the  damage 
sustained  would  have  been  diminished,  or  to  what  extent,  if  such  notice  had 
been  given. 

Appeal  from  Duval  county,  Fourth  Judicial  Court. 
C  P.  c6  e/".  C.  Cooper  for  appellant. 
.Fleming  dk  Daniel  for  appellee. 

Ranet,  J. — The  appellant,  who  was  plaintiflE  in  the  Circuit 
Court,  delivered  to  the  appellee,  at  Jactsonville,  in  this  State, 
February  2, 1884,  301  boxes  of  oranges,  destined  for  Cincinnati, 
PACT8.  Ohio,  and  consigned  to  the  Grange  Supply  Co.    The 

oranges  did  not  reach  Cincinnati  till  the  15tn  day  of  the  month, 
on  which  day,  or  on  it  and  the  next  day,  they  were  delivered  to 
the  consignee,  but  in  a  condition  of  such  decay  that  only  about  80 
boxes  could  be  used  or  sold.  The  appellant  sued  the  railroad  com- 
pany, and  there  was  a  trial  by  jury  resulting  in  a  verdict  and 
judgment  for  the  latter. 

The  only  question  we  shall  consider  is,  whether  the  loss  sustained 
by  the  appellant  is  attributable  to  the  act  of  God.  The  defendant 
company's  section  of  the  railroad  route  over  which  the  oranges 
were  transported  extends  from  Jacksonville,  Florida,  to  Jessup,  in 
Georgia,  where  it  connects  with  the  road  of  the  East  Tennessee, 
Virginia  &  Georgia  R.  Co.  extending  to  Chattanooga,  Tennessee, 
from  which  point  the  road  operated  by  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  R.  Co.  completes  the  route  to  Cincinnati. 
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The  oraBges  reached  Jessup  between  2  and  3  o'clock,  a.m.  of  Feb- 
ruary 3,  where  they  were  delivered  to  the  East  Tennessee,  JTirginia 
&  Georgia  Co.  at  about  3  o'clock,  and  they  left  there  the  same 
morning  about  7  o'clock  by  passenger  train  for  Chattanooga,  where 
they  were  received  on  the  5tn  of  the  month  by  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Co.  They  reached  Ludlow,  a  station  on  the 
latter  road,  one  mile  south  from  Cincinnati,  and  335  miles  north 
from  Chattanooga,  on  the  next  day,  but  the  precise  time  of  the 
day  cannot,  the  record  states,  be  given,  because  of  the  loss  or 
destruction  of  the  railroad  company's  records.  They  did  not  reach 
Cincinnati,  however,  until  the  15th  day  of  the  month.  They  were 
shipped  at  Jacksonville  in  a  through  car  for  Cincinnati,  which  car 
was  billed  as  such,  and  "  sealed  with  Jacksonville  seals,"  and  in 
this  car  they  remained  till  taken  from  it  for  delivery  to  the  con- 
signees in  Cincinnati,  it  not  having  been  opened  until  about  the 
time  of  such  delivery.  The  route  the  oranges  were  transported 
over  was  the  most  direct  railway  route  between  Jacksonville  and 
Cincinnati,  and  the  time  usually  taken  in  transporting  a  through 
car  over  it  is  "  four  or  five  days,"  or  "  about  five  days,"  and  from 
Chattanooga  to  Cincinnajti  the  time  is  from  22  to  24  nours.  There 
was  no  unusual  delay,  but  the  car  came  through  on  time  until  it 
reached  Ludlow,  where  it  remained  from  the  6th  to  the  15th  of 
February. 

This  detention  at  Ludlow  was  occasioned  by  a  flood  in  the  Ohio 
river,  which  obstructed  entrance  into  Cincinnati,  and,  early  in  the 
mominsf  of  February  6,  washed  out  and  destroyed  a  large  portion 
of  the  Cincinnati  end  of  the  railroad  bridge  over  the  river,  on  the 
trestle  at  such  end,  it  being  under  from  8  to  20  feet  of  water,  and 
prevented  any  repair  of  it  until  the  24th  day  of  the  month,  when 
business  was  resumed  over  the  bridge.  This  break  could  not  be 
repaired  so  that  engines  could  pass  over  it  till  the  24th.  The 
water  rose  to  an  unprecedented  height,  so  high  as  to  stop  all  tran- 
sit of  trains,  it  rising  over  74  feet,  and  not  subsiding  till  the  24th 
so  that  the  passage  of  trains  could  be  resumed.  Trains  can  be  run 
if  the  water  does  not  rise  higher  than  53  feet.  The  flood  was  the 
highest  ever  known,  was  very  destructive  to  property,  and  com- 
pletely obstructed  all  access  to  the  city  by  rail  from  the  south,  and 
from  the  north  except  by  one  small  narrow-gauge  road.  It  sub- 
merged a  large  portion  of  the  business  part  of  the  city,  through 
whidi  the  railroads  run,  including  the  roads  of  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Co.  The  Ohio  river  has  never  risen 
so  as  to  obstruct  travel  over  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Co.'s  bridge  except  two  or  three  times, — once,  it  may  be,  in 
1882,  once  in  1883,  and  m  the  instance  stated,  in  1884,  the  rise  in 
each  succeeding  year  being  higher  than  before.  The  bridge  is 
iron,  and  of  good  quality,  and  the  roadway  over  it  is  110  feet 
above  low-water  mark.    The  water  rose  between  the  5th  and  15th 


68     N0RRI8  V.  SAVANNAH,   FLORIDA   AND  WESTERN   R.   CO. 

"  to  74  feet  and  some  inches."  The  river  is  subject  to  the  same 
variations  as  any  other  river,  and  is  rising  and  falling,  at  all 
seasons  of  the  year,  but  not  such  rises  as  those  of  1882, 1883,  and 
1884.  The  bridge  has  not  been  changed,  and  a  similar  rise  in 
the  river  would  occasion  the  same  detention  on  the  road  and  all 
other  roads  in  Cincinnati.  One  witness  says  it  was  absolutely  im- 
possible to  deliver  the  oranges  across  the  river  from  Ludlow  by 
boats ;  that  men  could  not  have  been  hired  for  $300,  or  any  sum, 
to  undertake  the  risk  of  carrying  freight  across  in  boats;  that  it 
would  have  been  very  dangerous  on  account  of  the  high  water  and 
swift  current ;  and  that  there  was  no  landing  on  the  Ludlow  side 
for  boats.  The  car  was  taken  from  Ludlow  as  soon  as  it  was  pos- 
sible to  do  so,  and  it  was  the  first  car  of  freight  taken  over  the 
bridge  from  Ludlow,  and  delivered  to  any  point  in  Cincinnati. 
The  Cincinnati,  New  Orleans  &  Texas  Pacific  Co.,  to  render  de- 
livery of  freight  possible,  built  a  platform  at  the  approach  to  the 
bridge  where  the  trestle  was  washed  away,  by  February  15,  which, 
according  to  the  testimony,  was  the  earliest  possible  moment  at  which 
it  could  have  been  completed,  and  had  the  car  brought  over  the 
bridge  to  this  platform  at  once.  At  this  time  the  car  could  not 
have  been  taken  by  the  regular  line  of  road  to  the  city  of  Cin- 
cinnati, as  there  was  from  10  to  20  feet  of  water  over  the  two 
miles  of  track  necessary  to  be  traversed.  The  railroad  company 
hired  boats  to  deliver  the  oranges  on  dry  land  to  the  consignees, 
who  had  wagons  ready  to  receive  them.  These  boats,  through 
means  of  which  the  delivery  was  effected,  were  rough  scows  or 
barges,  which  were  filled  with  the  orange^,  and  poled  through  the 
streets  near  to  high  ground  on  Richmond  street,  and  there  the 
oranges  were  delivered  to  teams,  which  were  driven  out  into  the 
water  to  receive  them. 

The  testimony  shows  that  some  other  oranees  were  delivered  in 
the  city  soon  after  the  6th  of  February,  but  that  they  were  brought 
over  the  bridge  before  the  5th,  and  anterior  to  the  washout,  and 
the  delay  in  their  delivery  was  attributable  to  the  confusion  in- 
cident to  the  flood. 

An  extraordinary  flood  such  as  that  of  1884,  described  in  the 
testimony,  is  the  act  of  God,  and  injury  caused  to  the  appellant  by 
it  solely  is  not  a  ground  of  action  against  the  common  carrier. 
ACT  "of  God-  ^^®^^  ^^^  happening  of  the  injury  has  been  contributed 
Carrier  coM-'to  by  the  Carrier,  or  would  not  have  resulted  from  the 
S^JiHo  OF  act  of  God  but  for  the  carrier's  negligence  or  depart- 
wjuRY.  ^^^  from  the  line  of  his  duty,  he  is  not  protected. 

What  is  such  a  contribution  to  the  injury,  or  such  negligence  or 
departure  from  duty,  by  the  carrier,  as  will  deprive  him  of  the 
protection  which  the  act  of  God  would  otherwise  give  him,  is  a 
point  upon  which  there  is  a  conflict  of  authority.  From  the  evi- 
dence in  this  case  we  can  see  no  negligence  or  departure  from  duty 
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bv  the  appellee  contributing  to  the  occurrence  of  the  injury. 
There  was  no  delay  in  transportine  the  oranges  till  they  reached 
Ludlow,  where  they  were  detained  oy  the  flood,  and  it  is  clear  that 
they  were  delivered  to  the  consignees  at  their  place  of  destination 
just  as  soon  as  the  subsidence  of  the  waters  would  permit  an  active 
diligence  to  deliver  them.  The  only  grounds  upon  which  negli- 
gence  appears  to  have  been'  ajleged  in  the  circuit  court,  or  is 
charged  here,  are :  (1)  That,  as  there  had  been  risings  of  the  Ohio 
river  before  the  one  pleaded,  it  was  "the  duty  of  the  railroad  com- 
pany  to  have  used  reasonable  diligence  and  care  in  protecting  the 

foods  from  decay,  by  providing  against  such  emergencies,  either 
y  constructing  its  road  to  meet  the  same,  or  by  providing  other 
means  of  transportation  across  said  river"  *o  avoia  the  detention ; 
(2)  that  it  was  the  duty  of  the  company  to  have  notified  the  plain- 
tiff, or  the  consignee,  of  the  detention  of  the  oran^s  at  Ludlow  on 
their  arrival  there,  and,  having  failed  to  do  so,  it  is  not  released  by 
the  flood  from  liabilitv. 

We  do  not  think  the  rises  of  the  Ohio  in  1882  and  1883  de- 
prived the  rise  of  1884  of  its  character  as  an  act  of  God,  or  re- 
quired the  appellee  to  have  reconstructed  its  road,  or  provided 
other  means  of  transportation  across  the  river  to  meet  such  exi- 
gency. The  testimony  shows  that  up  to  the  time  the  witnesses  in 
the  case  testified  these  rises  were  wholly  unprecedented. 

The  mere  omission  to  give  the  notice  indicated  by  the  second 
charge  of  negligence  does  not  render  the  appellee  liable.  Whether 
or  not  a  storing  of  the  freight,  and  notmcation  thereof  to  the 
owner,  will  relieve  a  common  carrier  from  his  liability  as  such, 

Sending  the  interruption,  according  to  what  is  said  arguendo  by 
udge  Dixon  in  Conkey  v.  Milwaukee  &  St.  P.  R.  Co.,  81  Wis. 
637  (but  is  not  a  point  decided  in  that  case^,  we  are  not  called 
upon  to  say.  We  have  seen  no  authority  to  tne  effect  that,  in  case 
or  a  delay  caused  by  the  act  of  God,  a  simple  failure  to  notify  the 
consignor  or  consignee  of  the  detention  is,  of  itself,  an  act  of  negli- 
gence rendering  the  carrier  liable  for  the  consequences  of  such  de- 
lav.  There  is  no  contention  that  the  oranges  were  not  properly 
taken  care  of  pending  the  interruption,  ^nnett  v,  Byram,  88 
Miss.  17 ;  Hutcn.  Carr.  §  268.  Nor  does  the  testimony  snow  even 
that,  had  such  notice  been  given,  the  damages  sustained  by  the 
plaintiff  would  have  been  lessened,  or  to  what  extent.  What  the 
plaintiff  might  have  done,  or  what  the  result  of  his  action  upon  the 
quantity  of  the  damage  would  have  been,  cannot  be  assumed,  even 
if  it  can  be  held  that  in  such  a  case  the  damage  sustained  is  attrib- 
utable  to  the  mere  failure  to  give  notice. 

Upon  the  law  and  evidence  in  this  case  the  iniiiry,  in  our  opin- 
ion, 16  attributable  to  the  act  of  God,  and  the  judgment  should  be 
affirmed.  Eead  v,  Spaulding,  80  N.  T.  680;  Kailroad  Co.  v. 
JEteevee,  10  Wall.  176 ;  Maslin  v.  Baltimore  &  O.  R.  Co.,  14  W. 
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Va.  180 ;  Williams  v.  Grant,  1  Conn.  487 ;  Hall  v.  Eenfro,  8 
Mete.  (Ky.)  50 ;  2  Eedf.  R.  6 ;  Friend  v.  Woods,  6  Grat.  189. 
Judgment  affirmed. 

Carrier  not  Liable  for  Loss  of  Qoods  Occasioned  by  Act  of  Qod. — What 
Amounts  to. — Flood. — See  Davis  v.  Wabash,  St.  L.  &  P.  R.  Co.  and  note, 
26  Am.  &  Eng.  R.  R.  Cas.  815,  822. 
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V. 

MoCluno. 

(119  U.  8,  Supreme  Court  Heports,  464.) 

A  suit  against  a  collector  of  the  customs  in  a  State  court,  in  which  the 
declaration  alleges  that  the  collector,  by  his  deputy,  delivered  imported  goods 
upon  which  there  was  a  lien  for  freight  to  the  consignee,  on  receipt  of  the 
freight  charges,  without  notifying  the  carriers,  as  required  by  the  act  of 
June,  1880,  sec.  10,  21,  stat.  175,  and  which  seeks  to  recover  the  money  so 
received,  is  removed  into  the  Circuit  Court  of  United  States  under  Rev. 
Stat.  §  648,  although  the  collector  may  allege  in  his  defence  that  the  act  was 
not  done.  A  collector  of  customs  is  not  authorized  by  the  provisions  of  the 
Act  of  June,  1880,  c.  202,  21  stat.  178,  to  collect  the  freight  upon  the  trans- 
ported goods,  or  to  receive  it  for  the  lien  holder;  and  if  a  deputy  collector 
who  acts  as  cashier  of  this  collector  does  so  collect  or  receive  the  freight,  his 
act  is  an  unofficial  act,  which  entails  no  official  responsibility  upon  the  col- 
lector, his  superior. 

In  eeeob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 
JEl  W.  Eittredge  and  S.  H.  Holding  for  plaintifE  in  error. 
Benj,  Butterworth  for  defendant  in  error. 

Watte,  C.  J. — This  case  presents  the  following  facts :  D.  W. 
McClung  held  the  office  of  collector  of  customs  and  surveyor  of 
the  port  of  the  city  of  Cincinnati,  under  the  laws  of  the  United 
States,  and  J.  L.  Wartraan  was  emploved  by  him,  with  the  ap- 
FACT8.  proval  of  the  secretary  of  tne  treasury,  as  deputy  col- 

lector of  customs.  As  such  deputy,  Wartman  acted  as  the  cashier 
of  the  collector.  Section  10  of  the  Act  of  June  10, 1880,  c.  190 
(21  St.  175),  is  as  follows :  "  That  whenever  the  proper  officer  of 
the  customs  shall  be  duly  notified  in  writing  of  the  existence  of  a 
lien  for  freight  upon  imported  goods,  wares,  or  merchandise  in  his 
custody,  he  shall,  before  delivering  such  .  .  .  merchandise  to  the 
importer,  owner,  or  consignee  thereof,  give  reasonable  notice  to 
the  party  or  parties  claiming  the  lien  ;  and  the  possession  by  the 
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officers  of  cuBtoms  shall  not  affect  the  discharge  of  such  lien,  under 
such  regulations  as  the  secretary  of  the  treasury  may  prescribe ; 
and  such  officer  may  refuse  the  delivery  of  such  merchandise  from 
any  public  or  bonded  warehouse,  or  otner  place  in  which  the  same 
shall  be  deposited,  until  proof  to  his  satisfaction  shall  be  produced 
that  the  freight  thereon  nas  been  paid  or  secured ;  but  tne  rights 
of  the  United  States  shall  not  be  j)rejudiced  thereby,  nor  shall  the 
United  States  or  its  officers  be  in  any  manner  liable  for  losses 
consequent  upon  such  refusal  to  deliver.    If  merchandise  so  sub- 

J'ect  to  a  lien,  regarding  which  notice  has  been  filed,  shall  be  for- 
eited  to  the  United  States  and  sold,  the  freight  due  thereon  shall 
be  paid  from  the  proceeds  of  such  sale  in  the  same  manner  as 
other  charges  and  expenses  authorized  by  law  to  be  paid  therefrom 
are  paid."  This  is  part  of  "  An  act  to  amend  the  statutes  in  re- 
lation to  immediate  transportation  of  dutiable  goods." 

The  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  K.  Co.  was 
a  common  carrier,  and  as  such  designated  by  the  secretary  of  the 
treasury  for  the  purpose  of  receiving  and  transporting  dutiable 
goods  from  the  port  of  arrival  to  the  port  of  destination  under  this 
act  of  congress.  As  such  carrier,  so  designated,  this  company  car- 
ried to  Cincinnati  large  quantites  of  dutiable  goods,  the  freight 
and  charges  upon  which  amounted  in  the  aggregate  to  $8,47Y.50, 
and  placed  them  in  the  custody  and  control  of  McClung  as  col- 
lector of  customs  and  surveyor  of  the  port,  and,  as  is  claimed, 
notified  him  in  writing  of  its  lien  as  earner  for  such  freight  and 
charges.  Wartman,  as  deputy  collector,  had  charge,  under  Mo- 
Clung,  of  the  collection  of  customs  payable  at  the  port  of  Cin- 
cinnati,  and  of  the  delivery  of  imported  merchandise  to  the  con- 
signees thereof.  He  received  the  freight  and  charges  due  the 
company  from  the  consignees  of  these  goods  at  the  same  time  that 
he  received  the  duties,  and  delivered  the  goods  to  the  consignees 
without  notifying  the  company.  The  charges  were  never  paid  by 
him,  either  to  the  company  or  to  McClung. 

Such  being  the  conceaed  facts,  this  suit  was  brought  a^inst 
McClung  in  tne  Superior  Court  of  Cincinnati.  In  the  petition  it 
is  averred  that  McClung  was  collector,  etc. ;  that  the  railroad  com- 
pany had  carried  and  delivered  the  goods  to  him  under  the  act, 
charged  with  a  lien  thereon  for  freight,  of  which  due  notice  was 
given  to  him  in  writing,  as  provided  in  the  act ;  and  "  that  it  be- 
came and  was  the  duty  of  the  defendant,  as  such  officer,  to  refuse  to 
deliver  the  said  goods  and  merchandise  until  such  freight  thereon 
had  been  paid  to  the  common  carrier.''  It  is  then  averred  that 
the  consignees  paid  the  charges  due  the  company  to  the  defendant, 
**and  the  defendant  then  and  there  received"  the  same  "  for  the 
account  and  benefit  of  the  said  .  .  .  company,  and  the  defendant 
then  and  thereupon  caused  the  said  goods  and  merchandise  to  be 
delivered  to  the  consignees,  •  .  .  without  notice  to  the  railroad 
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company,  whereby  its  Hen  for  said  f reielit  was  lost  ;'*  and  that 
"  the  defendant,  though  often  requested,  has  not  paid  said"  money 
to  the  plaintiff,  but  tne  same,  "  with  interest  from  September  8, 

1881,  is  now  due  and  unpaid  from  the  defendant  to  the  plaintiff.'* 
Summons  in  the  action  was  served  on  McClung  March  21, 

1882,  and  on  the  7th  of  November  following  he  filed,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  southern  district  of  Ohio, 
his  petition,  under  section  643  of  the  Revised  Statutes,  for  a  writ 
of  certiorari  to  the  State  court,  requiring  that  court  to  send  to  the 
Circuit  Court  the  record  and  proceedings  in  the  cause,  on  the 
ground  that,  "  at  the  time  the  said  acts  charged  in  such  petition 
are  alleged  to  have  been  done,  he  was,  and  stul  is,  an  officer  of  the 
United  States,  appointed  and  acting  under  the  authority  of  the 
revenue  laws  of  the  United  States,  .  .  .  and  all  his  acts,  in  con- 
nection with  the  receipt  and  delivery  of  the  merchandise  described 
in  said  petition,  were  done  by  him  under  color  of  his  said  office." 
Upon  tnis  petition  a  writ  of  certiorari  was  issued  and  the  record 
and  proceedings  removed.  Upon  the  entry  of  the  cause  in  the 
Circuit  Court,  the  railroad  company  moved  that  it  be  remanded, 
"  for  the  reason  that  this  court  has  no  jurisdiction  of  the  person  or 
subject-matter  of  the  action."  This  motion  was  denied  November 
15, 1882,  and  on  the  12th  of  Februarv,  1883,  McClung  answered 
the  petition  in  the  suit,  denying  that  he  had  been  notified  of  the 
lien,  or  that  it  had  ever  become  his  duty  to  refuse  to  deliver  the 
goods  until  the  freight  was  paid,  and  also  denying  that  he  had  ever 
received  the  freight  for  the  benefit  of  the  company. 

Upon  the  trial  it  was  shown  that  the  freight  and  charges  were 
paid  to  Wartman  at  the  same  time  with  the  duties,  and  that,  upon 
such  payment,  the  goods  were  delivered  to  the  consignees,  without 
notice  to  the  carriers.  The  plaintiff  also  offered  further  evidence 
^^  tending  to  prove  that  it  had  been  the  general  usage  and  custom 
prevailing  at  the  custom-office  at  Cincinnati  for  ten  years  prior  to 
the  appointment  of  the  defendant,  and  was  the  general  usage  and 
custom  at  the  said  office  after  the  defendant's  appointment,  on 
March  18, 1881,  and  down  to  the  8th  of  September,  1881,  for  the 
consignees  of  imported  goods,  brought  to  the  port  of  Cincinnati 
by  all  common  carriers  who  are  authorized  under  said  act  to  trans- 
port imported  merchandise  to  the  port  of  its  destination,  to  pay 
the  freight  due  to  such  common  earner  at  the  office  of  the  collector, 
and  of  the  cashier  deputy  of  the  surveyor  of  the  port  when  a  .  .  . 
notice  in  writing  of  tne  existence  of  a  lien  thereon  in  favor  of  the 
carrier  had  been  given  to  the  deputy  collector  at  such  office,  and 
that  such  payments  were  exacted  and  required  by  the  deputy  col- 
lector as  a  precedent  condition  to  the  delivery  of  such  goods  by 
the  surveyor  of  the  port  to  the  owners  and  consignees  thereof,  and 
that  such  freights  were  paid,  together  with  the  duties  due  upon 
such  imported  goods,  to  such   deputy  collector,   sometimes    in 
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money,  but  most  generally  in  checks,  which  included  duties  due  to 
the  government,  and  the  freights  due  for  the  carriage  of  said  goods, 
and  which  checks  were  drawn  by  the  consignees  m  favor  of  the 
surveyor  of  the  port  by  name,  or  of  the  "  collector"  or  "  surveyor" 
of  customs  at  the  port  of  Cincinnati,  which  checks  were  indorsed 
and  collected  by  such  deputy  collector  for  the  collector  or  surveyor 
in  his  official  capacity,  and  were  collected  in  the  usual  course  of 
business  by  such  deputy  collector ;  and  that,  upon  the.  receipt  of 
such  money  or  checks  in  payment  of  duties  and  freight,  the  goods 
were,  by  the  order  of  said  deputy,  with  the  acquiescence  of  the  sur- 
veyor of  the  port,  delivered  to  the  respective  consignees ;  and  that 
the  deputy  collector,  in  his  official  capacity,  accounted  with  and 
paid  over  the  freights  so- collected  to  tne  common  carrier  of  such 
imported  goods,  from  time  to  time,  as  the  same  were  demanded." 
There  was  also,  evidence  tending  to  prove  that  the  payments  in 
this  case  were  made  in  accordance  with  this  custom,  and  upon  the 
demand  of  Wartman. 

McClung  was  sworn  as  a  witness  in  his  own  behalf,  and  testified 
that  Wartman  was  acting  as  deputy  when  he  came  into  office,  and 
attending  to  the  receipt  of  duties,  and  was  continued  in  the  same 
service  by  him;  that  he  was  never  authorized  to  sign  or  indorse 
checks,  and  that  he  (McClung)  was  not  aware  that  he  had  ever 
done  so.  He  also  testified  that  he  had  no  knowledge  whatever  of 
the  fact  that  Wartman  was  receiving  freight  moneys  until  Sep- 
tember 6, 1881,  which  was  after  all  these  payments  were  made,  and 
that  there  was  not  kept  in  the  office  any  account  of  moneys  re- 
ceived for  freights. 

At  the  close  of  the  testimony  the  court  charged  the  jury,  among 
other  things,  as  follows : 

"  In  order  to  authorize  a  recovery  against  the  defendant  for  fail- 
ing to  give  the  seasonable  notice  to  the  plaintiff  required  by  the 
statute,  before  delivering  the  goods  to  the  owners  ^or  consignees, 
an  avernment  that  the  freights  due  plaintiff,  and  for  which  it  had 
a  lien,  were  owing  and  unpaid,  is  necessary.  There  is  no  such 
averment  in  the  plaintiff's  petition  in  this  case.  On  the  contrary, 
it  distinctly  avers  that  the  consignees  did  pay  the  freights  to  the 
defendant,  and,  while  it  does  not  say  in  express  terms  that  it 
authorized  such  payments  to  be  made,  by  demanding  and  Suing 
for  the  same,  as  it  nas  done,  ratifies  and  confirms  the  payments, 
and  claims  that  the  money  was  received  for  its  account  and  benefit, 
and  demands  judgment  therefor.  This  is,  in  fact,  the  gravamen 
of  its  complaint, — the  theory  upon  which  its  suit  rests, — and  the 
court  instructs  that  you  are  here  to  try  this  case  upon  the  hypoth- 
esis that  the  freights  due  from  the  consignees  to  the  plaintin  for 
the  carriage  of  the  poods  in  question  were  paid  before  the  goods 
were  delivered  by  the  defendant  to  the  consignees,  and  that  the 
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defendant  was  therefore  under  no  legal  duty  to  give  the  plaintiflE 
notice  of  his  intention  to  make  such  delivery. 

"  It  was  competent  for  the  parties,  by  express  contract,  or  by  a 
tacit  understanainff  resulting  from  an  established  course  of  busi- 
ness, for  the  benent  and  convenience  of  both  parties,  to  agree  that 
the  defendant  should  receive  the  freights  due  the  carrier  for  the 
account  of  the  latter,  and,  upon  receipt  thereof,  deliver  the  goods 
to  the  owners  or  consignees,  and  that  such  receipts  by  him  should 
be  in  lieu  of  the  notice  which  the  law  require  him  to  give  the 
carrier  in  the  contingency  described  by  the  statute.  It  may  be 
that  such  tacit  or  implied  agreement  existed  between  these  parties 
in  this  case.  This  is  the  question  for  you  to  determine.  Ihe  de- 
fendant was  under  no  official  or  legal  obligation  to  undertake  to 
thus  act  for  the  plaintiff.  If  he  did  so,  he  was  but  acting  in  his 
private  capacity,  and  not  in  the  discharge  of  any  official  duty.  It 
not  being  an  official  duty,  his  deputjr  could  not  thus  act  by  reason 
of  his  official  relations  to  his  superior,  and  the  defendant  would, 
not  be  liable  for  such  extraofficial  action  unless  he  had  in  some 
way  authorized  his  deputy  so  to  act,  or  unless  he  has  so  acted  as 
to  estop  him  from  denying  that  the  deputy  was,  in  the  specific 
matter  complained  of,  acting  by  his  authority  for  him. 

"If  defendant  had  knowledge  of  this  custom,  acquired  from 
observation  from  the  business  and  books  of  his  office,  or  through 
other  sources,  and  acquiesced  therein,  and  permitted  the  plaintiff 
to  make  its  collections  through  his  deputy  in  the  belief  that  he  was 
acting  for  and  as  his  agent,  or  by  his  acts  or  declarations  repre- 
sented or  held  him  out  as  his  agent  in  the  matter,  the  plaintiff  and 
defendant,  both  understanding,  and  tacitly  or  otherwise  agreeing, 
that  the  freights  due  the  plamtiff  should  be  paid  in  this  way,  in 
lieu  of  the  notice  which  the  statute  in  the  contingency  described 
required  the  defendant  as  collector  to  give  to  tne  plaintiff,  he 
would  be  liable  to  the  plaintiff  for  all  sums  so  paid  to  the  deputy 
for  the  plaintiff's  use. 

"  If  tne  deputy  acted  without  authority  from  the  defendant,  and 
the  defendant  did  not  know  of  his  said  action,  nor  hold  him  out  to 
the  plaintiff  as  his  agent,  nor  do  nor  say  anything  to  mislead  the 
plaintiff,  nor  its  officers  nor  agents,  nor  undertake  nor  assume  to 
collect  plaintiffs  freight,  he  would  not  be  liable  to  plaintiff's  de- 
mand, and  your  verdict  ought  to  be  in  his  favor." 

To  all  this  the  railroad  company  excepted.  There  were  other 
instructions  to  which  exceptions  were  also  taken,  but  they  wei^e 
all  substantially  embraced  in  the  above,  and  it  is  unnecessary  to 
repeat  them  here. 

The  jury  returned  a  verdict  for  the  defendant,  upon  which  a 
judgment  was  entered,  and  the  case  is  now  here  for  review.  The 
errors  assigned  are  (1)  that  the  court  overruled  the  motion  to  re- 
mand ;  and  (2)  that  it  instructed  the  jury  as  above  stated. 
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The  removal  was  under  section  643  of  the  Eevised  Statutes, 
-which  provides,  among  otber  things,  for  the  removal  of  "  a  civil 
suit  .  .  .  commenced  "in  any  court  of  a  State  against  an  oflBcer 
appointed  under  or  acting^  by  authority  of  any  revenue  „ 
law  of  the  United  States,  ...  on  account  of  any  act  cause  to  u.  s. 

•^  Court 

done  under  color  of  his  office."  This  is  a  suit  against 
a  collector  of  customs,  an  officer  appointed  under  the  revenue  laws 
of  the  United  States,  for  an  act  alleged  to  have  been  done  by  him 
in  the  delivery  of  dutiable  goods  placed  in  his  hands  by  virtue  of 
his  office  subject  to  a  carriers  lien.  His  liability,  if  any  there  is, 
grows  out  of  his  official  duty  to  keep  the  goods,  and  deliver  them 
to  the  consignees  thereof  wnen  the  import  duties  are  paid  and  the 
cacrier^s  lien  discharged.  The  allegation  is  that  the  collector,  in- 
stead of  notifying  the  carrier,  as  the  law  required,  delivered  the 
goods  to  the  consignees  on  receiving  himself  the  moneys  due  for 
the  carriers  charges.  This  suit  is  for  the  money  so  received. 
Clearly,  then,  according  to  the  allegations  of  the  petition,  the  suit 
is  for  an  act  done  by  the  collector  under  color  of  his  office.  This 
is  not  seriously  denied,  but  the  claim  is  that,  as  the  defendant  in- 
sists, and  the  court  below  has  decided,  that  it  was  not  the  official 
duty  of  the  collector  to  collect  the  carrier's  money,  and  therefore 
that  he  is  not  liable  for  the  acts  of  his  deputv  in  that  behalf,  the 
suit  is  really  one  that  could  not  be  removed.  But  the  petition 
alleges  an  act  done  by  the  collector  under  color  of  his  omce,  and 
seeks  a  recovery  on  that  account.  Such  a  suit  is  removable,  and 
certainly  the  right  to  a  removal  is  not  taken  away  because  the  col- 
lector says  in  his  defence  that  the  act  charged  was  not  in  fact  done. 
If  done  by  him,  it  was  done  under  color  of  his  office.  The  thing 
to  be  tried  is  whether  it  was  done. 

We  agree  entirely  with  the  court  below  in  the  view  it  took  of 
the  character  of  the  suit  which  has  been  brought.  It  is  not  for 
damages  for  delivering  the  goods  without  notice  to  the 
carrier,  but  for  the  charges  collected  on  the  delivery. 
This  is  the  case  made,  both  by  the  petition  and  upon 
the  trial.  The  whole  effort  on  the  part  of  the  company, 
so  far  as  the  record  discloses,  was  to  show  that  it  was,  and  had 
been  for  years,  the  general  usage  in  Cincinnati  for  consignees  to 
pay  the  carrier's  charges  upon  dutiable  goods  carried,  and  held  in 
the  custom-house  for  the  payment  of  duties,  to  the  cashier  deputy 
of  the  collector,  and  that  such  payments  were  exacted  and  required 
by  the  deputy  as  a  condition  precedent  to  the  delivery ;  he  account- 
ing to  the  carriers  for  the  money  received  on  this  account.  The 
claim  was  that  these  payments  had  been  made  pursuant  to  this 
custom,  and  that  the  collector  was  bound  by  the  acts  of  the  deputy, 
and  liable  for  his  defaults.  If  the  suit  had  been  to  recover  dam- 
ages for  the  delivery  without  notice,  this  proof  might,  perhaps, 
have  come  from  the  other  side,  to  show  that  the  carriers  had,  by 
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long  usage,  made  the  deputy  their  agent  to  collect  their  charges, 
and  that,  as  the  payment  had  in  this  case  been  made  to  the  deputy 
in  accordance  with  that  custom,  no  notice  was  required.  We  are 
clear,  therefore,  that  the  whole  case  turns  upon  the  question 
wheUier  the  collector  is  liable  for  these  collections  of  the  deputy. 

Section  2630  of  the  Revised  Statutes  gives  authority  to  every 
collector  of  customs  to  employ,  with  the  approval  of  the  secretary 
of  the  treasury,  "  such  nnmber  of  pereons  as  deputy  collectoi's  as 
"he  shall  deem  necessary,  and  such  deputies  are  declared  to  be 
officers  of  the  customs."  There  can  be  no  doubt  that  the  collector 
is  answerable  for  all  the  acts  of  his  deputies  in  the  performance  of 
his  official  duties  under  him.  The  real  question  here  is,  there- 
fore, whether  the  collection  of  the  carrier's  charges  was  a  part  of 
the  official  duty  of  the  collector.  If  it  was,  the  collection  by  the 
deputy  was  an  official  act,  and  the  principal  officer  is  liable  accord- 
ingly. What,  then,  was  the  duty  of  the  collector  under  this 
statute?  Clearly,  to  take  the  goods  from  the  carrier  when  brought, 
and  not  to  deliver  them  to  tlie  consignees  without  tii*st  giving 
seasonable  notice  to  the  person  or  persons  who  had  notified  him  in 
writing  of  the  existence  of  a  lien  in  their  favor  thereon  for  freight. 
The  statute  neither  made  it  his  duty  to  collect  the  freight,  nor 
authorized  him  to  receive  it  for  the  lienholder.  Payment  to  him 
would  not  have  been  a  payment  to  the  carrier,  so  as  to  discharge 
the  consignee  from  liability  for  the  freight,  unless  the  carrier  had 
made  him  his  personal  agent  for  that  purpose,  in  which  case  he 
would  receive  the  money,  not  as  collector,  but  in  his  private 
capacity  as  the  representative  of  tlie  person  to  whom  the  money 
was  due.  The  moneys  in  his  hands  on  this  account  would  not  be 
in  any  sense  public  moneys,  for  which  he  was  officially  liable  to 
the  government,  but  private  moneys,  collected  in  a  private 
capacity,  for  which  he  was  accountable  only  to  the  person  from 
whom  lie  received  his  authority.  So,  too,  if  he  has  received  the 
freight  without  authority,  and  the  carrier  had  sued  him  for  it,  he 
would  be  liable,  because  the  carrier,  by  suing,  would  have  ratified 
his  act,  and  accepted  his  agency  in  the  premises.  But  his  liability 
in  that  case  would  not  be  official  as  collector,  but  private  as  the 
agent  of  the  carrier. 

It  follows  that  the  payment  of  the  freight  to  the  deputy  was 
not  in  law  a  payment  to  McClung,  unless  tlie  deputy,  in  making 
the  collection,  was  acting  under  authority  from  him,  not  in  his 
official,  but  in  his  private,  capacity.  For  this  purpose  it  is  not 
sufficient  that  Wartman,  to  whom  the  payments  were  made,  was 
the  official  deputy  of  McClung  as  collector.  It  must  appear  that 
he  was  his  private  agent  in  this  behalf.  That  question  was 
fairly  submitted  to  the  jury  under  proper  instructions,  and  the 
verdict  was  against  the  company,  and  to  the  effect  that  -McClung 
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had  not  authorized  Wartman  to  receive  the  freight  moneys  on  his 
account.    That  concludes  this  point. 

As  the  alleged  exactions  of  tlie  deputy  were  not  within  the  scope, 
either  actual  or  apparent,  under  the  law,  of  the  authority  of  the 
collector's  office,  the  case  is  not  within  the  principle  which,  under 
some  circumstances,  makes  the  officer  liable  for  the  illegal  and 
wrongful  acts  of  his  deputy,  of  which  Ogden  v.  Maxwell,  3-  Blatchf 
319,  and  Mclntyre  v.  Trumbull,  7  Johns.  35,  cited  in  the  brief  of 
of  counsel  for  the  company,  are  examples.  And,  besides,  here  the 
exactions,  if  any,  were  not  from  the  company,  but  from  the  con- 
signees, who  alone  can  complain.  If  they  were  made  without  the 
authority  of  the  company  to  whom  the  freight  belonged,  the  com- 
pany is  under  no  obligation  to  accept  the  payment  thus  exacted  in 
discharge  of  its  debt  for  the  freight,  and  may  still  proceed  against 
the  consignees  for  its  recovery. 

If  this  were  a  suit  for  delivering  the  goods  without  notice  to  the 
company,  a  different  rule  would  apply.  As  it  was  the  duty  of  the 
collector,  as  collector,  to  notify  the  company  before  delivery,  and 
not  to  deliver  until  proof  to  his  satisfaction  had  been  produced 
that  the  freight  had  been  paid  or  secured,  it  would  have  been  a 
breach  of  official  duty  for  the  deputy  to  make  the  delivery  before 
the  notice,  and  the  act  of  the  deputy  would  have  been  in  law  the 
act  of  his  principal.  Suet  a  case  would  be  within  Ogden  v.  Max- 
well and  Mclntyre  v.  Tnimbnll,  and  others  of  like  import,  which 
are  very  numerous.  But,  as  has  already  been  shown,  this  suit  is 
not  of  that  character.  It  is  for  the  money  paid,  and  not  for 
delivery  without  payment. 

It  follows  that  there  is  no  error  in  the  record,  and  the  judgment 
is  consequently  affirmed. 


Snow 

V. 

Ind^na,  Bloomington  and  Western  E.  Co. 

■ 

(Advance  Caae,  Indiana.     January  4,  1887.) 

A  shipper  who  receives  a  bill  of  ladiDg  for  goods  consigned  to  a  point  be- 
jond  the  terminus  of  the  initial  carrier's  line  authorizes  the  initial  carrier  to 
select  any  reasonable  or  usual  direct  route  by  which  to  forward,  after  the 
goods  reach  the  end  of  his  line,  unless  the  particular  line  by  which  the 
goods  consigned  are  to  be  forwarded  is  designated  in  the  bill  of  lading.  If 
the  bill  be  silent  in  respect  to  the  line  by  which  the  goods  are  to  be  for- 
warded, parol  evidence  will  not  be  admitted  to  show  that  a  speciid  line  was 
agreed  upon. 
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Where  it  appears  that  goods  were  received  for  shipment  under  a  written 
contract,  set  out  in  the  first  paragraph  of  a  complaint,  there  can  be  no  re- 
covery on  a  second  paragraph,  counting  simply  upon  a  breach  of  the  car- 
rier's common-law  duty,  and  evidence  of  a  pnor  verbal  agreement  is  not,  in 
such  case,  admissible,  even  under  such  second  paragraph,  for  the  bill  of 
lading  must  control. 

Appeal  from  Circuit  Court,  Clinton  county.    • 
Paul  Humphries^  Damdson  <&  Dice^  Wm.  M,  Beeves  and  8, 
0.  Bayless  for  appellants. 
Otto  Gresham  and  TT.  R.  Moore  for  appellee. 

Mitchell,  J. — The  plaintiff  below  brought  this  suit  against  the 
railway  company  to  recover  damages  for  an  alleged  breach  of  a 
Pacts.  contract  for  the  shipment  of  a  car-load  of  horses  from 

Crawfordsville,  Indiana,  to  Buffalo,  New  York,  en  route  to  Bos- 
ton, Massachusetts.  At  the  time  the  horses  were  delivered  for 
shipment  by  the  appellant's  agent,  the  latter  received  from  the 
railway  company  a  bill  of  lading,  which  contained,  among  other 
stipulations,  the  following : 

**  Live-stock  Contract. 
"  The  Indiana^  Bloomington  <fc  Western  Railway. 


**  Cars.  Consignee's  Marks. 

Initial,  No.  Destination,  etc. 

2  D.  &  8.     1,275. 

C.  &  E.  Snow, 
Boston, 
Mass. 
Bill  of  Lading, 
(Contracting) 
Prom  Crawfordsville 

to 

Buffalo,  N.  Y., 

via 

Through  at  $73  per  carload. 


Crawfordsville,  August  14, 1 883. 
Received  from   W.   H.  Schooler  the 
following  stock:  17  horses. 

Consigned,  numbered,  and  marked 
as  per  margin,  to  be  transported  by 
the  Indiana,  Bloomington  &  Western 
R.  to  its  freight  station  at  Indian- 
apolis, ready  to  be  delivered  to  the 
consignee  or  his  order,  or  (if  the 
same  is  to  be  forwarded  beyond  said 
station)  to  the  agent  of  connecting 
railroad  or  forwarding  company 
whose  line  may  be  considered  a  part  of  the  route  to  the  place  of  destination 
designated  in  the  margin,  to  be  in  like  manner  forwarded  and  delivered  to 
and  oy  each  succeeding  railroad  or  forwarding  company  in  the  route,  until 
it  reaches  the  point  contracted  for  in  this  bill  of  lading." 

It  was  assigned  as  a  breach  of  its  contract  that  the  railway  com- 
pany received  the  horses,  and  carried  them  by  its  own  line  to  In- 
dianapolis ;  after  which,  instead  of  delivering  them  to  the  "  Bee- 
line  Koute,"  as  it  was  alleged  it  had  agreed  to  do,  it  delivered 
them  to  the  "  Nickel-plate  Road,"  which,  by  reason  of  the  latter 
being  the  longer  route  by  about  300  miles,  delayed  the  horses  in 
arriving  at  Boston  some  lour  days  beyond  what  would  have  been 
required  by  the  other  route.  By  reason  of  this  delay,  and  the  un- 
fitness of  tne  route  chosen,  it  is  alleged  tlie  horses  sustained  per- 
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maiient  in jnrj.  ■   It  is  also  alleged  that  the  failure  to  ship  bj  the 
"  Bee-line  Koute"  was  a  violation  of  the  contract  of  shipment. 

The  complaint  is  in  two  paragraphs.  The  bill  of  lading  was 
made  a  part  of  the  first  paragraph.  JBoth  paragraphs  count  upon 
the  violation  of  an  alleged  agreement  to  ship  from  Indianapolis  to 
BuflEalo,  New  York,  by  the  "Bee-line  Eoute."  The  deiendant 
answered  by  a  ^neral  denial.  The  case  was  submitted  for  trial 
to  a  jury.  Under  instructions  from  the  court,  the  jury  returned  a 
verdict  for  the  defendant. 

At  the  trial  the  plaintiflb  produced  W.  H.  Schooler,  their  agent 
at  Crawfordsville,  Indiana,  and,  by  suitable  questions  addressed  to 
him  while  testifying  as  a  witness,  proposed  to  prove  that,  prior  to 
the  shipment  of  the  horses,  the  plaintiffs,  through  the  witness, 
made  a  contract  with  the  agent  of  the  railway  com  pan  v  by  which 
it  was  agreed  that  the  company  should  ship  the  horses  by  its  route 
to  Indianapolis  ;  thence,  by  the  "  Bee-line  Route,"  to  Buffalo,  New 
York.  The  plaintiffs  proposed  to  prove,  further,  that  it  was  agreed 
that  the  horses  were  to  be  unloaded  at  Gallon,  Ohio,  a  regolar 
feeding  point  on  the  route  last  above-mentioned,  and  that,  after 
being  fed  and  watered,  they  were  to  be  again  reloaded,  and  carried 
by  that  route  to  Buffalo.  They  proposed  to  prove,  further,  that 
the  defendant  had  carried  other  car-loads  of  horses  for  the  plain- 
tiffs under  this  same  arrangement,  which  was  parol,  and  that  they 
had  been  carried  over  the  "  Bee-line  Eoad." 

The  bill  of  lading  having  been  exhibited  to  the  oourt,  and  it 
having  been  made  to  appear  that  the  shipment  in  question  had 
been  made  by  the  company  after  such  bill  of  lading  had  been  de- 
livered to  and  received  by  the  plaintiffs'  agent,  the  court  excluded 
all  evidence  relating  to  any  parol  agreement  covering  the  subject 
of  the  shipment.  Whether  such  evidence  was  admissible  is  the 
only  question  presented  for  consideration. 

'the  appellants  contend,  there  being  no  route  stipulated  in 
the  bill  of  lading,  that  it  became  the  duty  of  the  ap-  kvidkncb^ 
pellee  to  forward  the  horses  by  the  usual  and  most 
direct  route  from  Indianapolis  to  Buffalo,  and  that  ^^^^ 
hence  the  evidence  offered  should  have  been  received.  This  prop- 
osition is  in  part  abundantly  maintained,  but  this  does  not  meet 
the  point  in  dispute.  Having  taken  a  bill  of  lading  which,  upon 
its  face,  designates  no  particular  route  by  which  the  horses  were  to 
be  forwardea  after  reaching  the  terminus  of  the  appellee's  line, 
was  it  competent,  nevertheless,  to  prove  a  parol  agreement  to  for- 
ward by  a  particular  line  i  Conceding  that  a  carrier  is  liable  for 
any  injury  resulting  to  a  shipper  by  reason  of  its  selection  of  an 
unusual  or  indirect  route  by  which  to  forward  freight  which  is 
destined  to  a  point  beyond  its  line,  the  question  still  remains,  how 
was  it  material  or  competent  to  add  to  or  vary  the^ritten  contract 
of  shipment  by  proof  of  a  previous  parol  agreement? 
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A  shipper  who  receives  a  bill  of  lading  for  goods  consigned  to  a 
point  beyond  the  terminus  of  the  initial  carrier's  line,  authorizes  the 
carribb  mat  initial  carrier  to  select  any  usual  or  reasonably  direct 
SSblJ:  and  safe  route  by  which  to  forward,  after  the  goods 
BBYOKD  reach  the  end  of  his  line,  unless  the  particular  line  b^ 
which  the  goods  consigned  are  to  be  forwarded  is 
designated  in  the  bill  of  lading.  In  such  a  ease,  the  bill  of  lading 
being  silent  in  respect  to  the  line  by  which  the  goods  are  to  be 
forwarded,  its  efifect  is  the  same  as  if  a  provision  were  therein  in- 
serted  that  the  carrier  should  have  the  right  to  select,  at  his  dis- 
cretion, any.  customary  or  usual  route  which  was  regarded  as  safe 
and  responsible.  This  provision,  being  thus  imported  into  the 
contract  by  law,  is  as  unassailable  by  parol  as  are  any  of  the  other 
express  terms  of  the  contract.  White  v.  Ashton,  51  N.  T.  280; 
Hinckley  v.  Railroad,  56  N.  Y.  429 ;  Simkins  v.  Steamboat  Co., 
11  Cash.  102;  Hutch.  Car.  §  312;  Hudson  Canal  Co.  t?.  Penn- 
sylvania Coal  Co.,  8  Wall.  276,  288. 

Stipulations  which  the  law  imports  into  a  contract  become  as 
effectually  a  part  of  its  terms  as  though,  they  were  expressly  writ- 
ten therein.  Long  v.  Straus,  107  Ind.  — .  In  the  absence  of  fraud 
or  mistake,  it  must  be  conclusively  presumed  that  the  oral  negotia- 
tions respecting  the  terms  and  conditions  upon  which  the  goods 
were  received,  and  the  route  by  which  they  were  to  be  forwarded, 
are  merged  in  the  bill  of  lading.  This  must  be  taken  as  the  final 
depository,  and  the  sole  evidence  of  the  agreement  between  the 

farties.  Indianapolis,  etc.,  Co.  v,  Remmy,  13  Ind.  518 ;  Hall  v. 
Pennsylvania  Co.,  90  Ind.  459 ;  s.  c,  16  Am.  &  Eng.  R  R  Gas. 
165 ;  Bartlett  v.  Pittsburgh,  etc.,  Co.,  94  Ind.  281.  The  cases 
last  cited  maintained  the  rule  that  where  suit  is  brought  against  a 
common  carrier  for  a  breach  of  common-law  duty,  in  failing  to 
carry  or  deliver  goods,  if  the  evidence  shows  that  the  goods  were 
received  under  a  special  written  contract  which  was  not  declared 
on,  the  variance  is  fatal,  and  there  can  be  no  recovery. 

This  suggestion  disposes  of  all  that  is  said  by  counsel  in  respect 
to  the  competency  oi  the  offered  evidence,  as  applicable  to  the 
second  paragraph  of  the  complaint.  Since  it  appeared  that  the 
X  V       goods  were  received  for  shipment  under  the  written 

Bv  coDKTiNo  ON  coutract  sct  up  in  the  first  paragraph  of  the  complaint, 

BREACH  0»     ,,  T  1       -^  J      T*  *^i       '■  *^       J 

coMMONLAw      tucre  could  m  no  event  have  been  a  recovery  under 
the  second  paragraph,  which  simply  counted  upon  a 
breach  of  the  carrier's  common-law  duty.     The  facts  offered  in 
evidence  do  not  bring  the  case  under  consideration  within  the  x 

principle  which  ruled  the  case  of  Guillaume  v.  General  Trans-  I 

portation  Co.,  100  N.  Y.  491.    In  that  case  the  goods  had  been  j 

received  and  actually  shipped  in  pursuance  of  a  parol  contract.  It 
was  held  that  the  subsequent  receipt  of  a  bill  of  lading  did  not 
preclude  the  shipper  from  showing  the  terms  of  the  parol  contract 
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under  which  the  goods  were  received  and  shipped.  In  that  case 
the  court  said :  ^^  As  a  general  rule,  where  goods  are  delivered  to  a 
carrier  for  transportation,  and,  before  the  goods  are  shipped,  a  bill 
of  lading  or  receipt  is  delivered  bj  him  to  the  shipper,  the  latter 
is  bound  to  examine  it  and  ascertain  its  contents,  ana,  if  he  accepts 
it  without  objection,  he  is  bound  by  its  terms.  He  cannot  set  up 
ignorance  of  its  contents,  and  resort  cannot  be  had  to  prior  parol 
negotiations  to  vary  them."  Oermania,  etc.,  Ck).  v.  Memphis,  etc, 
Co.,  72  N.  Y.  90. 

The  plaintiffs'  case,  as  made  bv  their  complaint,  proceeded  upon 
the  theory  that  the  appellee  violated  its  contract  by  shipping  the 
property  delivered  to  it  over  an  unusual  and  indirect  route,  which 
was  not  provided  with  proper  facilities  for  the  care  of  stock,  when 
another  customary,  direct,  and  more  available  route  was  open  for 
carriage.  It  was  competent  to  have  recovered  upon  this  theory, 
if  the  facts  had  sustained  it,  without  proof  of  a  parol  agreement 
such  as  was  offered.  Such  proof  was  neither  material  nor  com« 
petent  after  it  had  been  made  to  appear  that,  prior  to  the  s^iipment, 
a  written  bill  of  lading  had  been  received  by  them  which  covered 
the  terms  of  shipment. 

There  was  no  error.    The  judgment  is  affirmed,  with  costs. 

Transportation  Beyond  Lines.— Special  Instructions  to  First  Carrier  as  to 
Forwarding.— Notice  of  Special  Instructions. — Lien  for  Freight. — Plaintiflb 
shipped  from  Eirksville,  Ohio,  to  Denver,  Colorado,  a  carload  of  lumber. 
They  delivered  it  to  the  Baltimore  &  Ohio  R.  Co.  at  Eirksville,  for  trane- 
portation  by  it  to  Chicago,  with  instructions  to  forward  it  by  the  Chicago 
&  Alton  and  the  Atchison,  Topeka  &  Santa  F6  lines.  They  had  made  con- 
tract arrangements  with  the  latter  company  for  special  rates.  Disregard- 
ing the  instmctions,  the  Baltimore  &  Ohio  Co.  delivered  the  car  at  Chicago, 
in  the  nsual  coarse  of  business,  to  the  Chicaeo,  Rock  Island  &  Pacific  R.  Co., 
which,  in  its  turn,  delivered  it  to  the  defendant,  by  whom  it  was  finally 
brought  to  Denver.  Defendant  having  paid  all  prior  charges  for  freight 
of  the  Baltimore  &  Ohio,  and  the  Chicago,  Rock  Island  &  Pacific  Co., 
claimed  a  lien  for  these  charges  as  well  as  for  its  own.  Plaintiffs  declined 
to  pay  these  charges,  and  brought  an  action  of  replevin.  The  contention 
of  the  plaintifEs  was  that  the  Baltimore  &  Ohio  Co.  was  a  special  agent, 
with  limited  powers,  and  that  it  disregarded  its  instructions,  and  etceeded 
its  authority;  that  the  carriage  by  the  defendant  company,  as  well  as  the 
prior  carrier,  the  Chicago,  Rock  Island  &  Pacific,  was  without  authority 
from  and  against  the  will  of  the  owners,  and,  being  thus  unauthorized,  created 
no  charge  against  the  owners  for  compensation,  no  right  to  a  lien.  Beld^ 
however,  that  a  carrier,  receivinff  goods  for  transmission  over  his  line,  and 
consigned  to  a  place  beyond,  has  the  apparent  authority  to  forward  the 
same  to  the  place  of  destination  by  any  of  the  ordinary  routes  thereto,  and 
that  such  second  carrier,  receiving  the  goods  in  the  usual  and  ordinary 
course  of  business,  without  notice  of  any  special  instructions  to  the  first  car- 
rier, and  transporting  the  goods  to  the  place  of  destination,  is  entitled  to 
demand  the  ordinary  and  reasonable  freight  therefor.  Citing  1  Pars.  Cont. 
44;  Whitney  e.  Bickford,  105  Mass.  271,  and  disapproving  of  the  contrary 
rule  as  announced  in  Fitch  v,  Newberry,  1  Doug.  (Mich.) :  1.  The  coiurt  saj 
*'  Any  other  rule  would  work  a  serious  hindrance  to  the  immense  trana* 

28  A.  &  E.  R.  Cas.— 6 
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portation  business  of  to-day,  while  this  rule  protects  both  carrier  and  owner. 
If  the.  first  carrier  disobeys  his  instructions,  by  which  loss  results  to  the 
owner,  such  carrier  is  liable  to  an  action  of  damages,  and,  as  is  proper, 
the  wrong-doer  s^ers  the  loss.  At  the  same  time,  the  second  and  innocent 
carrier,  having  done  the  work  of  transportation,  receives,  as  it  ought,  the 
just  freight  therefor.  The  first  carrier  is  the  agent  of  the  owner,  fi  he  has 
done  wrong,  why  should  not  the  principal  be  remitted  to  his  action  against 
his  wrong-doing  agent,  and  why  should  the  burden  of  litigation  be  cast  upon 
the  innocent  second  carrier?"  The  Chicago,  Rock  Island  &  Pacific  C6.  re- 
ceived this  car  at  Chicago,  in  good  faith,  in  the  usual  course  of  business,  and 
without  actual  notice  of  the  special  instructions  to  the  Baltimore  &  Ohio  Go. 
The  lumber  was  in  fact  loaded  in  a  car  belonging  to  the  Chicago  &  Alton 
R.,  and  so  marked.  It  was  insisted  by  the  plaintiffs  that  the  use  of  such  a 
car  was  implied  notice  to  the  Chicago,  Rock  Island  &  Pacific  Co.  that  the 
car  was  to  be  shipped  over  the  Chicago  &  Alton  road.  But  hsldy  that  courts 
must  be  presumed  to  be  familiar  with  the  ordinary  facts  of  transportation; 
and  one  of  these  facts  is  that  freight  cars  of  each  road  are  constantly  used  by 
other  roads.  The  frequency  of  this  is  such  that  no  implication  can  fairly  be 
drawn,  from  the  fact  tnat  the  goods  are  loaded  in  a  car  oelongingto  oneroad^ 
that  special  instructions  have  b^en  given  to  ship  over  that  road.  Patten 
n.  Union  Pac.  R.  Co.  39  Fed.  Reptr.  590. 

Selection  of  Route  by  Forwarding  Carrien — Designation  of  Particular 
Route.— See  Bird  e.  Georgia  R.  Co.  27  Am.  &  Eng.  R.  R.  Cas.  89. 


Jaoesonyillb,  Feksaoola  and  Mobile  B.  Oa 

V. 

United  States. 

(118  U.  8,  Supreme  Court  BeperU,  626.) 

A  railroad  company,  in  aid  of  whose  road  Congress  grants  land  upon  con- 
dition that  it  shall  transport  mails  at  such  price  as  Congress  may  direct,  and 
that  until  the  price  be  thus  fixed  the  Postmaster-General  shall  have  power 
to  determine  tne  same,  is  (in  the  absence  of  contracts  with  the  department 
for  special  service  with  unusual  facilities,  or  for  determined  periods)  bound 
to  transport  mails  (until  Congress  directs  the  rates)  at  such  reasonable  com- 
pensation as  the  Postmaster-General  nuty  from  time  to  time  prescribe;  and 
the  continuance  by  such  company  to  transport  mails  after  the  expiration  of 
the  term  of  a  written  contract  neither  implies  that  it  is,  after  the  Postmaster- 
Ctoneral  has  otheiWise  directed,  to  be  paid  the  same  rates  for  transportation 
which  it  was  paid  under  the  written  contract,  nor  that  the  contract  is  re- 
newed for  any  specific  term  for  which  contracts  of  the  Post-ofiElce  Depart- 
ment may  usually  be  made. 

This  was  an  appeal  from  the  Oonrt  of  Claims.  The  case  is 
stated  in  the  opinion  of  the  coart. 

8.  F.  PhiWipa  and  A.  J.  WiUard  [S.  M.  Lake  with  them  on 
brief],  for  appellant. 

Asaistant  Attorney- General  Watson  for  appellee. 
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Field,  J. — ^The  petitioner,  the  Jacksonville,  Pensacola  &  Mobile 
R.  Co.,  was  incorporated  under  the  laws  of  Florida,  and  aided  in 
the  construction  of  its  road  by  a  grant  of  land  from  the  pacts. 

United  States.  The  act  malang  the  grant  contained  a  clause  pro- 
viding that  the  mails  of  the  United  States  should  be  transported 
over  the  road  and  its  branches  under  the  direction  of  the  Post- 
master-General,  at  such  price  as  Congress  might,  by  law,  direct ; 
and  that,  until  the  price  shonld  be  thus  fixed,  the  Postmaster- 
General  shonld  have  power  to  determine  the  same.  11  Stat.  16, 
ch.  31,  §  5.  This  provision  was  a  condition  attending  the  grant, 
with  which  the  company  could  not  refuse  to  comply  without  sub- 
jecting itself  to  a  claim  for  damages  on  the  part  of  the  govern- 
ment, and  possibly  to  a  forfeiture  of  the  grant.  As  was  said  in 
the  case  oi  the  Chicago  &  Northwestern  K.  Co.  v.  The  United 
States,  104  U.  S.  680 ;   s.  c,  9  Am.  &  Enff.  R.  R  Cas.  48,  the 

Eower  thus  vested  in  the  Postmaster-General  to  estab- 
sh  the  price  includes  the  power  to  prescribe  the  period  SSSair^HAfl 
of  its  duration.  He  might,  if  he  thought  expedient,  JJJS  ^mSS^ 
and  in  many  cases  it  would  be  so,  prescribe  specially  jj^j^tiomof 
for  the  service  of  each  day.  There  may  be,  under 
some  circumstances,  temporary  difficulties  of  transportation  which 
would  call  for  frequent,  and,  perhaps,  daily  changes  in  the  prices 
allowed.  When,  however,  a  price  is  agreed  upon  for  a  prescribed 
service  for  a  designated  period,  and  there  are  collateral  stipulations 
annexed  to  the  same  which  could  not  be  exacted  by  the  govern- 
ment without  the  assent  of  the  companv,  as,  for  instance,  the 
giving  of  sureties  for  the  performance  of  the  service  in  a  particular 
way,  then,  as  held  in  the  case  cited,  a  contract  is  created  which 
cannot  be  disregarded  by  the  government  without  a  breach  of  good 
faith.  But  where  no  such  collateral  stipulations  are  made,  and  no 
duration  of  time  is  prescribed,  but  the  service  is  exacted  simply 
from  the  obligation  growing  out  of  the  acceptance  of  the  condition 
of  the  land-grant,  it  rests  in  the  discretion  of  the  Postmaster-Gen- 
eral to  change  the  price,  from  time  to  time,  as  in  his  judgment 
the  public  interests  may  require.  It  is  not  to  be  presurhed  tnat  in 
such  matters  he  will  act  in  an  arbitrary  or  unreasonable  manner. 
For  any  abuse  of  his  authority  there  is  the  security,  which  exists 
with  reference  to  the  action  of  all  heads  of  the  executive  depart- 
ments, in  their  responsibility  to  their  superior,  and  liability  to  be 
called  to  account  by  Congress.  No  abuse  of  authority,  however, 
is  suggested  in  the  present  case.  An  error  of  construction  aB  to 
the  rights  of  the  petitioner  is  alone  alleged. 

It  appears  from  the  record  that  the  petitioner  had  a  written 
contract  with  the  government  for  the  transportation  of  the  mail 
between  certain  designated  points,  from  July  1, 1871,  oormmiKKT 
to  June  30,  1876,  at  prescnbed  rates ;  that  the  con-  cSSSiSopBiaB 
tract  contained  various  stipulations  on  the    part-  of   the  com- 
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panj  as  to  the  manner  in  which  the  service  should  be  performed, 
the  free  transportation  of  special  a^nts  of  the  department,  its 
liability  to  fine  for  neglects  and  omissions  of  duty,  and  for  the 
giving  of  adeqnate  security  for  the  performance  of  its  under- 
taking.  The  price  for  the  service  was  prescribed,  and  no  question 
is  made  as  to  the  entire  and  satisfactory  fulfilment  of  the  contract 
by  the  company,  or  of  the  payment  of  the  compensation  stipulated 
by  the  government.  After  the  termination  of  this  contract  the 
petitioner  continued  to  carry  the  mail  as  previously,  without  any 
notice  from  the  Postmaster-General  that  the  price  to  be  allowed 
for  the  service  would  l)e  in  any  respect  different,  until  the  21st 
March,  1876,  when  he  fixed  the  rate  of  compensation  at  a  less  sum 
for  the  service  until  June  30, 1876.  The  service  was  performed 
by  the  company  notwithstanding  the  reduction  made,  and  the  re- 
duced price  was  received  without  objection. 

^  From  the  Ist  of  July,  1876,  until  June  80,  1880,  the  same  ser- 
vice  was  performed  by  the  company ;  but  further  reductions  from 
the  compensation  previously  allowed  were  made  under  the  acts  of 
Congress  of  July  12, 1876,  and  of  June  17, 1778.  Notice  of  them 
was  given  to  the  company,  but  the  service  by  it  was  continued, 
ijnd  the  reduced  price  was  received,  also,  without  objection.  It  is 
now  claimed  that  the  company  is  entitled  to  the  difference  between 
the  price  thus  allowed  ana  the  price  paid  previous  to  July  1,  1876, 
It  is  to  recover  such  difference  that  the  petition  is  filed,  the  con- 
tention being  that,  by  the  continuation  oi  the  service  of  the  com- 
pany after  June  80, 1876,  without  objection  from  the  Postmaster- 
General,  a  contract  was  implied  that  the  same  compensation  should 
be  subsequently  allowed. 

At  this  time,  also,  by  regulation  of  the  department,  the  United 
States  were  divided  into  four  contract  sections.  A  general  letting 
for  one  of  these  sections  was  to  take  place  every  year,  and  contracte 
were  to  be  then  made  for  four  consecutive  years,  commencing  on 
the  Ist  of  July.  The  road  of  the  petitioner  was  within  the  section 
in  which  contracts  were  to  end  on  June  30, 1875,  until  the  regula* 
tion  was  altered,  when  it  came  within  the  section  in  which  con- 
tracts were  to  end  on  June  30, 1876.  From  this  latter  fact,  that 
the  road  was  thus  within  the  section  in  which  contracts  were  to  be 
made  for  four  years  from  Julyl,  1876,  it  is  further  contended  that 
the  contract  implied  from  the  service  afterwards  rendered,  as  men- 
tioned above,  was  to  continue  for  four  years. 

The  answer  to  both  positions  is  obvious.  By  the  condition  con- 
tained in  the  land-grant,  the  company,  as  already  stated,  was  to 
transport  the  mail  at  such  price  as  the  Postmaster-Greneral  should 
determine,  unless  fixed  by  a  law  of  Congress.  No  implication 
could,  therefore,  arise  from  the  continuance  of  the  service  other 
than  that  the  company  was  carrying  out  the  obligation  imposed  by 
its  acceptance  of  tne  land-grant.     Without  specmc  stipulations  by 


CARRIER— STOPPAGE  TN  TRANSITU.  86 

sureties,  there  conld  be  no  obligation  on  their  part  for  the  com. 
pany,  nor,  without  specific  stipulations  by  the  company,  could 
there  be  any  requirement  on  its  part  to  perform  many  of  the 
duties  specially  designated  in  the  written  contract.  The  Post- 
master-General may  nave  deemed  it  expedient  for  the  public  in- 
terest to  change,  enlai^,  or  omit  entirely  the  requirements  pre- 
viously prescribed,  an(f  to  call  for  others  of  a  different  character. 
No  implication  can  arise,  one  way  or  the  other,  from  his  inaction. 
All  that  the  company  could  ask  or  expect  under  the  law  was  that 
he  should  prescribe  a  reasonable  compensation  for  its  service,  and 
that  the  service  would  be  continued  so  long  as  the  public  interests 
should  require.  No  implication  of  law  could  extend  further  than 
this. 

And  as  to  the  alleged  duration  of  four  years,  it  is  sufficient  to 
say,  that  the  regulation  of  the  department  referred  to  was  designed 
only  to  further  the  administration  of  the  postal  service,  not  to  im- 
pose any  obligation  on  the  Postmaster-Goneral ;  and  it  would  be 
against  all  analogies  to  hold  that  a  continuance  of  service,  after  the 
termination  of  a  written  contract  for  years,  creates  an  obligation 
of  a  renewed  contract,  not  merely  upon  a  like  compensation,  but 
for  the  same  duration  of  time.  There  is  no  principle  that  could 
justify  the  implication.    Decree  affirmed. 

Compentation  for  Carrying  MaiK — Union  Pac.  R  •  Co.  9.  U«  8.  and  note, 
25  Am.  &  Bog.  R.  R.  Cas.  896. 


Lanobtajtf  et  ol* 

V. 

Bnx  et  cU. 

(Adoanee  OaUy  MU9U$ippL    Janvary  10,  1887.) 

The  freight  on  goods  transported  by  a  railroad  company  was  paid  by  the 
consignee,  and  the  goods  receipted  for,  and  left  in  the  depot  to  be  called  for. 
Afterwards,  the  agent  of  the  railroad  company  discoyered,  upon  opening  his 
mail,  that  he  had  instructions  not  to  deliver  them.  HM^  that  it  was  too 
late  to  exercise  the  right  of  stoppage  in  tratmCu,  and  that  the  goods  were 
then  subject  to  attachment  by  a  creaitor  of  the  vendee. 

Appeal  from  Circuit  Court,  Choctaw  county. 

Appellees,  Stix,  Srouae  &  Co.,  sold  and  shipped  some  goods  to 
a  mercantile  firm  by  the  name  of  Eeed  &  Eeed,  doing  business  at 
Ackerman.  The  goods  arrived  at  Ackerman,  and  one  of  the  firm 
of  Beed  &  Heed  went  to  the  agent  of  the  railroad  company,  paid 
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tbe  freight,  and  receipted  for  the  goods,  but  left  them  in  the  hands 
of  the  agent,  saying  his  wagon  would  come  for  them.  Before  the 
goods  were  called  for,  the  agent  opened  his  mail,  and  discovered 
that  he  had  instructions  not  to  deliver  the  goods  to  Keed  &  Eeed. 
Appellants,  among  others,  attached  the  firm  of  Heed  &  Eeed  after 
one  of  the  partners  had  receipted  for  the  goods,  but  before  thej 
had  left  the  depot.  Appellants'  claim  that  the  goods  were  in  the 
possession  of  Keed  &  Keed,  and  are  subject  to  their  attachment. 
Appellees  claim  that  their  action  through  the  railroad  company,  in 
directing  the  agent  at  Ackerman  not  to  deliver  the  goods,  this 
direction  having  reached  the  agent  before  the  goods  lert  his  pos- 
session, protected  them  ;  that  there  was  in  fact  no  delivery. 

Sweatman,  Trotter  d&  Trotter  for  appellants. 

J.  W.  Pinson  for  appellees. 

AsNOLD,  J. — The  right  of  stoppage  in  transitu  is  favored  in 
law,  and  may  be  exercised  at  any  time  until  the  ^oods 
CTorexS?^  w  have  come  into  the  actual  or  constructive  possession  of 
bb^eSSjibki^^  the  buyer ;  or,  as  otherwise  expressed,  the  right  may  be 
exercised  as  long  as  the  goods  remain  in  the  possession 
of  the  carrier  as  carrier,  when  the  right  of  stoppage  exists,  it  is 
paramount  to  the  claim  of  judgment  or  attaching  creditors  of  the 
vendee,  and  it  cannot  be  divested  by  the  goods  being  levied  on 
under  execution  or  attachment  in  favor  of  such  creditors.  Morris 
V,  Shryock,  50  Miss.  590. 

No  particular  mode  is  prescribed  by  law  for  the  assertion  of  the 
right,  but  to  do  so  effectually,  it  is  essential  that  the  vendor  shall, 
before  the  goods  are  delivered  to  the  vendee,  give  notice  to  the 
carrier,  or  person  in  the  immediate  custody  of  the  goods,  not  to 
deliver  them ;  and  if  a  servant  has  the  custody  of  the  goods,  and 
notice  be  given  to  his  principal,  it  must  be  in  time  to  enable  him, 
with  reasonable  diligence,  to  prevent  a  delivery  to  the  vendee.  2 
Kent,  Comm.  544,  note ;  Benj.  Sales,  §  860. 

These  conclusions  are  not  disputed  here ;  but  it  is  insisted  by 
appellants  that  the  right  of  stoppage  was  defeated  by  a  constructive 
possession  of  the  goods  by  the  vendee,  before  notice  was  given  to 
the  carrier,  or  person  in  the  immediate  custody  of  the  goods,  to 
stop  them,  and  before  the  attachment  was  levied,  and  in  this  posi- 
tion the  law  is  with  the  appellants. 

It  was  said  by  the  court  in  Wliitehead  v,  Anderson,  9  Mees.  & 
W.  617,  that  a  constructive  possession  by  the  vendee,  which  super- 
sedes the  right  of  stoppage,  exists  "  where  the  carrier  enters,  ex- 
pressly or  by  implication,  into  a  new  agreement,  distinct  from  the. 
original  contract  for  carriage,  to  hold  the  goods  for  the  consignee, 
as  his  a^nt,  not  for  the  purpose  of  expe<nting  them  to  the  place 
of  original  destination,  pursuant  to  that  contract,  but  in  a  new 
character,  for  the  purpose  of  custody,  on  his  account,  and  subject 
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to  some  new  or  further  order  to  be  given  to  him."  We  accept 
this  as  a  true  and  approved  interpretation  of  what  is  meant  by 
constructive  possession  in  a  contest  between  the  vendor  and  vendee, 
or  attaching  creditors  of  the  vendee,  when  the  right  of  stoppage  in 
transitu  is  involved.  Benj.  Sales,  §§  846,  849 ;  2  Kent,  Comm. 
545  ;  Lickbarrow  v.  Mason,  1  Smith,  Lead.  Cas.  1202,  1244,  1245. 
The  application  of  the  principle  to  the  facts  of  record  here  is 
fatal  to  appellees.     In  the  case  before  us,  the  goods  were  not  in  the 

Eossession  of  the  carrier  as  carrier  when  they  were  attached.  They 
ad  reached  their  destination  by  rail,  and  the  liability  of  the  car- 
rier, as  carrier,  had  been  terminated  by  the  acts  of  its  agent  and 
the  vendees.  The  payment  of  the  f reightj  and  the  receipt  for  the 
goods  by  the  vendees,  and  leaving  them  in  the  railroad  depot 
until  they  were  sent  for  by  the  vendees,  constituted  the  railroad 
company  the  agent  of  the  vendees,  not  for  the  transportation,  but 
for  the  custody  of  the  goods.  Benj.  Sales,  §§  846,  849,  856 ;  2 
Kent,  Comm.  545 ;  Lickbarrow  v.  Mason,  1  Smith,  Lead.  Cas. 
1202,  1244,  1245. 

Keversed  and  remanded. 

When  Right  of  Stoppage' in  Transitu  may  be  Exerclsedi — See  note  to  In- 
ternational etc.,  R.  Co.  «.  filanton,  22  Am.  &  £ng.  R.  R.  Cas.  482 ;  Bloom- 
ingdale  e.  Memphis,  etc.,  R.  Co.  6  lb.  871 ;  Macon  &  N.  R.  Co.  t).  Meador 
Bros.,  6 lb.  450;  Qwjnv.  Richmond,  etc.,  R.  Co.«  6  lb.  452;  Memphis,  etc., 
R  Co.  e.  Field,  9  lb.  212. 


Hill 

V. 

Boston,  Hoosao  Tunnel  and  Western  R.  Co. 

(Advance  C<ue,  Massachtisetts.    March  2d,  1887.) 

The  agent  of  the  plaintiff,  brought  a  cow  to  a  railroad  connecting  with 
the  defendant's  road,  for  shipment.  The  agent'  signed  a  shipping  agreement 
in  which  it  was  provided  that  the  defendant  assumed  no  liability  for  injuries 
to  the  animal,  except  from  collision  of  trains,  in  which  case  it  was  not  to  be 
liable  for  a  greater  sum  than  that  specified  jn  the  agreement,  namely,  seventy- 
five  dollars.  Cows  of  greater  value  were  to  be  chareed  at  an  additional  rate. 
While  in  the  course  of  transportation  the  cow  was  miured  by  fire,  and  died 
in  consequence.  Heldj  that  the  plaintiff  was  bound  by  the  shipping  agree- 
ment signed  by  his  affent,  and  the  liability  of  the  defendant  was  limiti^  to 
the  value  expressed  tnerein. 

On  report    Judgment  on  the  verdict. 

Action  of  contract.  The  defendant  consented  to  be  defaulted, 
and  that  judgment  be  entered  against  it  in  the  sum  of  $80. 
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At  the  trial  in  the  superior  conrt,  before  Hammond,  J.,  the 

Slaintiff  offered  evidence  tending  to  show  that  the  defendant  nn- 
ertook  to  transport  a  cow  belonging  to  him,  and  that  the  animal 
was  injured  during  such  transportation  by  fire  communicated  by 
sparks  from  a  locomotive,  which,  through  the  negligence  of  the 
diefendant  and  its  servants  and  agents,  set  fire  to  the  straw  bedding 
in  the  car  in  which  the  animal  was  transported,  and  that  in  conse- 
quence of  such  ill  jury  the  cow  died  ;  that  the  cow  was  an  imported 
animal,  and  worth  more  than  $5,000,  and  claimed  damages  to  that 
amount. 

It  was  agreed  that  the  defendant  corporation  operates  a  railroad 
which  connects  with  the  Fitch  burg  B. ;  that  the  cow,  with  other 
animals,  was  delivered  to  the  Fitch  burg  B.  Co.  by  one  Alick  Smith, 
who  was  in  the  employ  of  the  plaintiff ;  that  at  the  time  of  such 
delivery  an  a^eement  was  signed  in  duplicate  by  said  Smith  and 
an  agent  of  tlie  Fitchburg  B.  Co. ;  that  the  price  paid  as  freight 
monev  for  the  transportation  of  the  animals  enumerated  in  the 
shipping  agreement,  among  which  the  cow  injured  was  included, 
was  based  on  the  estimated  values  stated  in  the  column  of  the 
agreement  headed  '^  Description  and  Estimased  Yalue,"  in  which 
the  estimated  value  of  cows  is  stated  to  be  $75,  and  in  this  freight 
money  the  defendant  shared ;  and  that  the  Fitchburg  B.  Co.  trans- 
ported the  animals  safely  to  the  end  of  its  line,  and  there  delivered 
them  to  the  defendant,  who  thereupon  undertook  to  transpoi*t 
them. 

The  plaintiff  also  offered  evidence  tending  to  show  that  Alick 
Smith,  who  signed  the  agreement  heretofore  refeiTed  to,  was  em- 
ployed by  him  merely  to  attend  to  the  care  and  transportation  of 
the  cattle ;  that  said  Smith  had  no  authority,  other  than  appears 
from  the  facts  herein  stated  with  reference  to  his  employment,  to 
agree  to  any  valuation  of  the  animals ;  that  he  did  not  read  the 
agreement  which  he  signed,  although  he  had  full  opportunity  to 
do  so,  and  did  not  in  fact,  know  that  said  agreement  contained  any 
valuation  of  the  animals. 

The  court  ruled  that  the  amount  of  damages  which  the  plaintiff 
could  recover  was  limited  to  $75,  and  interest  thereon  from  the 
date  of  the  injury;  and  upon  the  evidence  offered  and  the  facts 
agreed  with  the  consent  of  the  defendant,  and  under  the  rulings 
and  instructions  of  the  conrt  as  above  stated  with  reference  to  the 
measure  of  damages,  the  jury  returned  a  verdict  for  the  plaintiff  in 
the  sum  of  $80.  To  this  ruling  the  plaintiff  excepted,  and  the 
court  reported  the  case  for  the  consideration  of  the  supreme  judi- 
dal  court. 

Solomon  Lincoln  for  plaintiff. 

Geo.  A.  Torrey  for  defendant 

C.  ALLEifj^  J. — This  case  is  substantially  covered  by  the  decifiion 
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in  the  recent  case  of  Graves  v.  Lake  Shore  &  M.  S.  R.  Co..  137 
Mass.  33 ;  s.  c,  16  Am.  &  Eng.  R.  R  Gas.  108.  The  plaintiff 
seeks  to  distinguish  it  on  the  ground  that  the  shipping  agreement 
in  the  present  case,  in  effact,  provides  that  the  carrier  shiul  not  be 
liable  at  all,  except  in  case  of  a  collision  of  trains,  and  in  that  case 
only  for  the  valuation  specified  ;  that  the  attempted  total  exemp- 
tion from  liability  is  invalid,  and  therefore  the  only  limitation  of 
liability  is  in  respect  to  a  loss  from  collision ;  that  there  was  no 
collision  in  this  case ;  and  he  contends,  therefore,  that  he  may  i*e- 
cover  the  value  of  his  cow,  irrespective  of  the  shipping  agreement. 
But  this  would  not  be  giving  a  lair  construction  to  the  agreement. 
The  value  of  each  cow  was  estimated  at  $75,  and  the  rates  of 
transportation  were  based  upon  and  intended  only  for  cows  of  that 
value.  Cows  of  greater  value  were  to  be  charged  at  an  additional 
rate.  Taking  the  whole  agreement  together,  the  liability  of  the 
defendant  is  limited  by  the  valuation  expressed  in  the  shipping 
agreement. 

The  plaintiff's  agent,  Smith,  had  charge  of  the  plaintiff's  animals, 
for  the  purpose  of  their  transportation,  and  the  plaintiff  is  bound 
by  the  shippingagreement  made  in  his  behalf  by  Smith.  Squiro 
V.  N.  Y.  Cent.  K.  Co.,  98  Mass.  239. 

Judgment  on  the  verdict. 

Valuation  of  Goods  by  Shipper— Recovery  in  case  of  loss. — See  Bosen* 
field  V.  Peoria,  D.  &  £.  R.  Co.,  and  note,  21  Am.  &  Eng.  R.  R.  Cas.  87. 


Massachusetts  Loan  and  Tbust  Co* 

V, 

FrroHBTjEo  R.  Co. 

(Advanee  Oau,  Mdaaehuietts,    Januarff  8,  1887.) 

An  action  was  broueht  against  a  common  carrier  by  the  assignee  of  the 
consignee,  to  recover  K>r  a  wrongful  delivery  of  the  goods  to  the  consignee. 
Meld,  that  the  measure  of  damages  is  the  market  value  of  the  goods,  less  the 
freight  charges,^  although  by  the  contract  between  the  consignee  and  his 
assignee  the  freight  was  to  be  paid  by  the  former,  and  the  earner  had  notice 
of  the  assignment,  and  its  terms. 

This  was  an  action  to  recover  the  valne  of  certiiin  corn.  Trial  in 
the  superior  conrt,  without  a  jury,  before  Pitman,  J.,  npon  agreed 
facts,  m  substance,  as  foUowa :  John  H.  Foster  &  Co.,  a  firm 
doing  business  in  Boston,  as  dealers  in  and  shippers  of  grain, 
borrowed  of  the  plaintiff,  between  Januarv  1,  and  May  13, 1880^ 
large  sums  of  money,  and  gave  as  collateral  secnrity  therefor  bills 
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of  Jading  of  corn  to  arrive  at  the  Fitchbiirg  E.  Said  Foster  & 
Co.  iagreed  with  the  plaintiff  to  pay  freight  charges  on  said  corn. 
Upon  the  receipt  of  the  bills  of  lading,  the  plaintiff  surrendered 
them  to  the  railway  company,  and  received  therefor  receipts  of  the 
railroad  company  of  different  dates,  bat  all  in  the  same  general 
form.  Foster  &  Co.  failed  May  li,  1880,  owing  the  plamtiff  a 
large  sum  of  money,  for  which  it  held,  as  collateral  security,  said 
receipts  for  a  large  amount  of  corn.  Durhig  the  months  of  April 
and  ifay,  prior  to  May  llth,  the  plaintiff  delivered  to  the  defend- 
ant written  orders  for  a  portion  oi  this  com.  On  said  May  14:th, 
and  again  on  May  19th,  the  plaintiff  demanded  the  delivery  of  the 
balance  of  said  corn  of  the  defendant,  when  it  appeared  that  the 
defendant  company  had  delivered  a  portion  of  it  upon  orders  of 
Foster  &  Co.,  without  the  knowledge  and  consent  of  the  plaintiff, 
and  without  calling  for  said  receipts,  and  without  any  orders  from 
it ;  said  delivery  having  been  made  while  said  Foster  &  Co.  were 
in  good  general  credit.  The  defendant,  on  October  14,  1881, 
paid  the  plaintiff  the  value  of  the  corn  erroneously  delivered, 
deducting,  however,  the  freight  charges  upon  the  same.  The 
plaintiff  also  demanded  the  sum  which  the  defendant  withheld  on 
account  of  freight  charges.  Upon  these  and  other  facts,  the  na^ 
ture  of  which  appears  in  the  opinion,  the  court  found  that  the  case 
could  not  be  distinguished  from  the  case  of  Forbes  v.  Boston  &  L. 
R.,  reported  in  133  Mass.  154:-158,  and,  upon  the  authority  of 
that  case,  ruled  against  plaintiff^s  claim  as  to  allowance  for  freight, 
found  for  defendant,  and,  by  consent  of  parties,  reported  the  case 
to  the  supreme  judicial  court  for  its  determination  of  the  question 
of  law  involved. 

M.  F,  Dickinson  and  ff.  JR.  Bailey  for  plaintiff, 

Chds,  A.  Wdch  for  defendant. 

Devens,  J. — In  Forbes  v.  Boston  &  L.  R,  133  Mass.  154,  a 
case  very  similar  in  its  facts  to  that  at  bar,  it  was  held  that,  in  an 
action  against  a  common  carrier  for  the  conversion  of  goods  deliv- 
ered to  a  person  unauthorized  to  receive  them,  who  pays  the  freight 
upon  them,  the  measure  of  damages  is  the  market  value  of  the 
goods,  less  the  freight,  with  interest  from  the  date  of 
McAsuu  OF  ^jjQ  conversion.  In  that  case,  as  in  the  one  before  us, 
it  was  the  duty  of  the  consignees,  by  virtue  of  their 
agreement  with  the  assignees  of  the  bills  of  lading,  to 
whom  the  bill  had  been  transferred  as  collateral  secur- 
ity, to  pay  the  freight  charges ;  but  it  was  held  that  the  only 
interest  which  the  plaintiffs  had  in  the  goods  was  in  their  market 
value,  less  the  freight,  and  that  this  was  not  increased  by  their 
ao^reement  with  their  consignees,  and  that  such  payment  by  the 
consignees,  for  the  purpose  of  fraudulently  obtaining  the  goods, 
could  not  be  considered  as  a  payment  by  the  plaintiffs,  so  as  to 
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entitle  them  to  recovei^the  amount  thereof  as  a  part  of  the  value 
of  the  goods  wrongfully  delivered.  That  the  defendant  in  the 
case  at  bar  wronglully  delivered  to  the  consignees  152  car-loads 
of  corn,  which  was  the  article  consigned,  without  the  authority 
of  the  plaintiff,  who  was  known  to  tne  defendant  as  the  assignee 
of  the  bills  of  lading,  is  conceded ;  and  the  defendant  has  paid 
to  the  plaintiflE  the  market  value  of  these  car-loads,  deducting 
from  such  market  value  the  amount  of  freight  charges  thereon 
which  it  has  received  from  the  consignees.  This  payment  was 
made  by  agreement,  without  prejudice  to  the  right  oi  the  plaintiff 
to  bring  this  suit,  by  which  it  seeks  to  compel  the  defendant  to 
pay  the  freight  charges,  as  a  part  of  the  market  value  of  the  com, 
or  so  much  thereof  as  is  necessary  to  satisfy  the  plaintiff's  claim  as 
the  holder  of  the  bills  of  lading  as  collateral  security  for  the  debt 
of  the  consignee. 

The  plaintiff  seeks  to  distinguish  the  case  at  bar  from  that 
already  cited  on  several  grounds,  which,  without  following  the 
precise  order  in  which  they  have  been  urged,  may  be  briefly 
stated.  It  contends  that,  in  the  former  case,  the  railroad  had  no 
actual  knowledge  that  any  one  besides  Foster  &  Co.  (who  were  the 
consignees  in  that  case,  as  in  this)  was  interested  in  the  corn,  or 
had  bills  of  lading  thereof,  while  in  this  case  the  railway  knew 
that  the  bills  of  lading  had  been  assigned.  But  as  the  bill  of 
lading  represents  the  property  itself  in  each  case,  the  defend- 
ant held  the  property  for  him  who  was  the  lawful  holder  of 
the  bill  of  lading.  It  is  further  suggested  that  in  the  case  at 
bar  the  defendant  knew  that  Foster  &  Co.  were  bound  by 
their  agreement  with  the  plaintiff  to  pay  the  freight  charges. 
No  audi  fact  appears  by  the  facts  agreed  or  the  report  of  the 
judge,  nor  can  we  infer  it  therefrom.  But,  assuming  it  to  be 
.  true,  the  agreement  of  the  plaintiff  and  the  consignee,  if  known 
to  the  defendant,  could  not  impose  any  heavier  responsibility  upon 
the  defendant  for  the  value  of  the  goods,  even  if  it  might  re- 

?[mre  of  the  defendant  for  its  own  safety  to  be  vigilant  in  re- 
using to  part  with  them  until  freight  was  paid. 

The  plaintiff  further  nr^es  that  in  the  former  case  it  did  not 
appear  that  the  railroad  cliarged  the  freight  upon  its  books  to 
Foster  &  Co. ;  that  the  payment  there  made  was  simply  a  part  of 
of  their  scheme  to  fraudulently  obtain  the  goods;  and  that  the 
corn  there  was  subject  to  a  lien  for  freight,  while  in  the  case  at  bar 
the  defendant  did  not  insist  on  its  lien  for  freight,  but  erroneously 
delivered  the  goods,  charging  the  freight  to  Foster  &  Co.,  and 
^tting  its  pay  as  it  could.  These  are  distinctions  without  a 
aifference.  Whether  the  railroad  received  its  pay  at  once,  or 
charged  it  to  Foster  &  Co.,  it  was  gtill,  when  made  by  Foster  & 
Co.,  a  payment  by  them,  and  not  by  the  plaintiff,  and  relieved  the 
com  from  the  lien  which  the  defendant  had  upon  it,  and  which 
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otherwise  the  plaintiff  would  be  compeUed  itself  to  diecha^e  in 
order  to  obtain  the  com.  It  was  a  part  of  the  scheme  of  Foster 
&  Co.  to  indace  the  defendant  wrongfully  to  deliver  the  goods, 
to  arrange  a  mode  of  payment  of  the  freight  charges  satisfactorily 
to  it,  and  it  was  their  payment,  or  arrangement  to  ])ay,  and  not 
any  act  of  plaintiff,  which  caused  the  de^ndant  to  dischar^  the 
lien.  From  this  no  benefit  could  result  to  the  plaintiff,  nor  injury 
to  the  defendant,  as  the  right  of  the  plaintiff  to  the  corn  was  sub- 
ject to  defendant's  lien.  ^^  If  the  plaintiffs  can  recover  the  full 
value  of  the  corn,"  as  remarked  by  Chief-Justice  Morton  in 
Forbes  v.  Fitchburg  R.,  vM  suhray  "  thev  are  positive  gainers 
by  the  fraud,  and  will  receive  more  than  the  value  of  their  inter- 
est at  the  time  tlie  fraud  was  committed." 

The  plaintiff  has  devoted  much  of  its  brief  to  a  re-argument  of 
the  case  of  Forbes  v.  Fitchburg  R.,  ubi  supra^  and  urges  that  the 
decision  there  made  should  be  modified,  or  entirely  overruled. 
That  case  was  so  recently  and  carefully  considered  that  we  do  not 
feel  called  upon  to  re-discuss  it,  as  we  remain  satisfied  with  the 
principles  on  which  it  rests.    Exceptions  overruled. 


Dickson 

V. 

Obeat  Kobthebn  R.  Co. 

(i.  E.  18  Q.  B.  IHv.  176.) 

A  condition,  contained  in  a  ticket  Bif^ned  by  a  person  delivering  a*  dog  for 
carriage  to  a  railway  company,  stated  that  **  the  company  are  not  and  will 
not  be  common  carriers  of  dogs,  nor  will  they  receive  dogs  for  conveyance 
except  on  the  terms  that  they  shall  not  be  responsible  for  any  amount  of  * 
damages  for  the  loss  thereof,  or  for  injury  thereto  beyond  the  sum  of  22.,  un- 
less a  higher  value  be  declared  at  the  time  of  delivery  to  the  company  and  a 
percentage  of  5  per  cent  paid  upon  the  excess  of  value  beyond  the  22.  so  de- 
clared." 

Held,  that,  although  the  railway  company  were  not  bound  to  be  common 
carriers  of  dogs,  yet,  being  bound  by  the  Railway  and  Canal  Traffic  Act, 
1854,  to  afford  reasonable  facilities  for  the  carriage  of  dogs,  they  could  only 
limit  their  liability  in  respect  thereof  by  reasonable  conditions:  and  that  the 
above-mentioned  condition  was  not  just  and  reasonable  within  the  meaning 
of  the  7th  section  of  the  Act,  and  therefore  did  not  protect  the  railway  com- 
pany from  liability  to  an  amount  exceeding  21,  iu  respect  of  damage  done  to 
the  dog  through  the  negligence  of  their  servants. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division,  re- 
versing the  decision  of  the  judge  of  the  Newcastle  County  Court. 
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The  action  was  brought  in  the  coanty  conrt  in  respect  of  injury 
occasioned,  through  the  negligence  of  the  defendants'  servants,  to 
a  greyhound  belon^ng  to  the  plaintiff,  which  had  been  delivered 
to  the  defendants  tor  carriage  ironx  London  to  Newcastle.  The 
defendants  had  paid  21,  into  court,  and  with  regard  to  any  further 
amount  pleadea  the  terms  of  a  condition  contained  in  a  printed 
ticket,  signed  by  the  plaintiff's  servant,  in  the  form  required  bv 
the  defendants  to  be  signed  by  all  persons  sending  dogs  by  their 
railway,  upon  the  delivery  of  the  dog  to  the  defendants  for  car- 
riage. The  terms  of  the  condition  were  as  follows:  ^^ Notice  is 
hereby  given  that  the  company  ai*e  not  and  will  not  be  common 
carriers  of  do^  nor  will  they  receive  dogs  for  conveyance  except 
on  the  terms  that  they  shall  not  be  responsible  for  any  amount  of 
damages  for  the  loss  thereof  or  for  injury  thereto  beyond  the  sum 
22.  unless  a  higher  value  be  declared  at  the  time  of  delivery  to  the 
company,  and  a  percentage  of  6  per  cent  paid  upon  the  excess  of 
value  beyond  the  21.  so  declared."  The  value  of  the  plaintiff's  dog 
was  60L  No  declaration  was  made  of  the  value  at  the  time  of  the 
delivery  of  the  dog  to  the  company,  nor  any  payment  beyond  the 
ordinary  fare  for  the  carriage  oi  a  doff  from  London  to  Newcastle, 
which  was  6s.  While  the  dog  was  in. the  charge  of  the  defendants  a 
porter  negligently  wheeled  a  l)airow  over  its  tail,  and  it  was  so 
much  injured  as  to  be  deteriorated  in  value  to  the  extent  of  252. 
The  county  court  judge  held  that  the  above-mentioned  condition 
was  unreasonable,  and  therefore  void  under  the  Railway  and  Canal 
TraflSc  Act,  1854,  and  gave  judgment  for  the  plaintiff  for  23Z.  over 
and  above  the  21.  paid  into  court. 

The  Divisional  Court  (Matliew  and  A.  L.  Smith,  JJ.,)  on  ap- 
peal reversed  his  decision. 

Jl  Zawson  Walton  for  plaintiff. 

Oy7'il  Dodd  for  defendants. 

Lord  Esheb,  M.B. — The  question  in  this  case  is  whether  the 
defendants  are  liable  for  damage  occasioned  to  the  plaintiff's  dog 
through  the  negligence  of  their  servant  to  a  greater  facts. 

extent  than  2Z.,  the  amount  paid  into  court.  Tne  person  who  de- 
livered the  dog  to  the  company  for  carriage  signed  a  ticket  con- 
taining certain  terms  with  re^rd  to  the  carriage  of  does,  upon 
which  the  defendants  rely.  The  county  court  judge  held  these 
terms  to  be  unreasonable,  and  assessing  the  damage  done  to  the 
dog  at  25Z.,  he  held  that  the  defendants  were  liable  to  the  extent 
of  2Sl.  in  addition  to  the  amount  paid  into  court.  The  Divisional 
Court  reversed  his  decision.  Having  regard  to  the  views  expressed 
by  the  learned  judges  below,  this  court  has  felt  it  necessary  to  con- 
sider the  case  with  great  care,  but  after  such  consideration  we  have 
arrived  at  the  conclusion  that  their  judgment  should  be  reversed. 
The  first  question  that  arises  is  whether  the  company  were  liable  as 
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common  carriers  in  respect  of  the  carriage  of  dogs.  For  the 
ijABmm  ^AB  reasons  which  will  be  presently  given  by  my  Brother 
mSH^CAR.^^*"  landley,  I  am  of  opinion  that  they  were  not  bound  by 
-RA^Y^^g  the  common  law  to  carry  dogs,  and  therefore,  if  there 
ACT.  ^^^'^^  had  been  no  legislation  on  the  subject,  they  could  have 
made  any  terms  they  pleased  with  regard  to  the  carnage  of  dogs. 
The  case,  however,  does  not  seem  to  me  to  depend  on  the  common- 
law  liability  of  the  company,  but  on  statutory  enactments.  By 
the  Railway  and  Canal  Traffic  Act,  1864  (17- &  18  Vict.  cSl), 
provision  is  made  for  the  regulation  of  traffic  on  railways  and 
canals,  and  by  s.  1 "  traffic"  is  to  include  *'  animals."  The  2nd  section 
provides  that  the  company  shall  afford  all  reasonable  facilities  for  the 
receiving  and  forwaraing  and  delivering  of  traffic,  and  by  the  3rd 
section  a  remedy  was  provided  where  such  reasonable  facilities 
were  withheld  by  application  to  the  Court  of  Common  Pleas, 
whose  jurisdiction  in  such  matters  has  since  been  transferred  to 
the  Eailway  Commissioners.  Therefore  it  appears  to  me  that  the 
defendants  are  bound  by  statute  to  afford  reasonable  facilities  for 
carrying  among  other  animals,  dogs.  Then  by  s.  %  of  the  Act  it  is 
provided  that  the  company  shall  be  liable  tor  the  loss  of  or  any 
injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any 
articles,  goods,  or  things  in  the  receiving,  forwarding,  or  delivering 
thereof  occasioned  by  the  neglect  or  default  of  such  company  jor 
its  servants,  notwithstanding  any  notice,  condition,  or  declaration 
made  and  given  bv  such  company  contrary  thereto,  or  in  anywise 
limiting  such  liability,  everj^  such  notice,  condition,  or  declaration 
being  Siereby  declared  void.  If  the  section  stopped  there  the 
company  would  be  bound  to  carry  dogs  for  hire,  but  not,  I  think, 
as  common  carriers.  I  think  their  liability  would  be  that  of  bail- 
ees for  reward,  and  such  liabilitv  could  not  be  affected  or  limited 
by  any  notice,  condition,  or  declaration  they  might  make  or  give. 
But  then  there  comes  a  proviso  to  the  effect  that 
nothing  contained  in  the  act  shall  be  construed  to  pre- 
vent the  company  from  making  such  conditions  with 
respect  to  the  receiving,  forwarding,  and  delivering 
any  of  the  said  animals,  articles,  goods,  or  things  as  shall  be 
adjudged  by  the  court  or  iudge  before  whom  any  question  relating 
thereto  shall  be  tried  to  be  just  and  reasonable.  Inasmuch  as  the 
Act  declares  th2d>  prima  facie  b1\  such  conditions  are  to  be  null  and 
void,  it  seems  to  me  that  it  lies  on  the  company  to  show  that  any 
condition  upon  which  it  may  rely  is  just  and  reasonable.  If  the 
case  is  tried  before  a  judge  and  jury,  1  think  it  is  for  the  judge  to 
say  whether  the  condition  is  reasonable ;  although,  I  think,  if  he 
needs  any  assistance  with  regard  to  facts  material  for  the  deter- 
mination of  that  question,  he  may  ask  the  jury  to  find  such  facts. 
But,  where  there  are  no  special  facts  in  question,  it  is  for  the  judge 
to  say  upon  the  construction  of  the  condition,  bringing  to  bear  his 
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knowledge  of  the  world,  whether  it  is  just  and  reasonable.  In  the 
present  case  there  was  no  evidence  oi  any  special  circumstances. 
One  of  the  judges  in  the  court  below  seems  to  have  thought  that 
there  were  special  risks  and  diflSculties  involved  in  the  carriage  of 
dogs,  e.g.,  that  dogs  were  exceptionally  liable  to  be  stolen.  I  can- 
not assume,  in  the  absence  of  any  evidence,  that  a  dog  is  peculiar  in 
that  respect,  or  that  there  is  any  special  danger  of  theft  m  the  case 
of  a  dog  where  reasonable  care  is  taken.  Therefore,  as  it  seems  to 
me,  the  judge  was  to  determine  whether  the  condition  was  reason- 
able upon  the  construction  of  its  terras,  without  evidence  of  any 
circumstances  peculiar  to  dogs  as  compared  with  other  animals. 
"What,  then,  is  the  nature  of  tne  condition  ?  It  is,  as  it  appears  to 
me,  a  condition  of  the  most  violent  description.  It  absolutely 
absolves  the  company  from  liability  for  any  negligence  of  them- 
selves or  their  servants,  however  gross,  and  for  wilful  misconduct 
or  dishonesty  of  their  servants.    Anything  more  violently  strin- 

fent  there  could  not  be.  Superior  authority,  by  which  I  am  bound^ 
las  held  that,  if  a  reasonable  alternative  is  given  to  the  customer 
by  which,  instead  of  accepting  these  harsh  terms,  he  can  pay  a 
higher  rate  and  have  his  goods  carried  upon  the  terms  of  the 
ordinary  liability,  even  such  a  sweeping  exemption  from  liability 
m^  be  reasonable. 

The  question  is,  therefore,  whether  there  is  such  an  alternative 
here.  The  company  say  that  they  will  be  liable  to  the  coin>rnoii  »ot 
ordinary  liability  of  bailees  for  hire  up  to  the  amount  ohbT*^**"'^"" 
of  2Z.,  but  beyond  that  sum  they  will  not  be  liable,  unless  a  per- 
centage of  5  per  cent  upon  the  value  of  the  dog  is  paid.  The  con- 
dition appears  to  be  a  notice  to  the  public  in  general  applicable  to 
the  case  of  all  persons  for  whom  do^  are  carried,  and  I  think, 
therefore,  we  have  to  see  whether  it  is  reasonable  as  applied  to  all 
cases  to  which  it  is  applicable.  In  this  particular  case  the  dog  was 
to  be  carried  for  a  long  distance.  The  ordinary  fare  would  te  6«., 
but,  if  the  percentage  was  paid  on  the  value  of  this  dog,  the  fare 
would  be  3Z.  4*.  The  excess  over  the  ordinary  fare  may  be 
looked  at  in  two  ways.  If  it  is  treated  as  a  premium  of  in- 
surance, the  company  must  be  looked  on  as  contracting  to  insure 
the  dog;  and  then  the  consideration  at  once  arises  that  such  aeon- 
tract  would  be  invalid  as  being  ultra  vireSy  and  could  not  be  en- 
forced a^nst  the  company ;  and  therefore,  in  that  point  of  view, 
the  consideration  for  the  excess  payment  fails,  and  the  condition  is 
obviously  unreasonable.  On  the  other  hand,  if  the  excess  payment 
is  treated  as  extra  fare,  how  does  the  case  stand  ?  The  fare  lor  the 
carriage  of  a  dog  of  the  value  of  601.  for  the  distance  in  question 
would  be  more  uian  that  for  the  carriage  of  a  passenger  in  a  first- 
class  carriage  for  the  same  distance  with  all  the  liabilities  attaching 
to  the  carriage  of  a  passenger.  On  a  short  journey  the  same  con- 
sideration would  apply  to  a  much  greater  extent.    It  is  obvious  to 
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me  that  no  person  wanting  to  have  a  dog  carried  oonid  submit^  to 
these  terms.  The  cases  seem  to  me  to  establish  that  an  alternative 
which  no  reasonable  person  conld  possibly  adopt  is  for  this  purpose 
no  alternative  at  all.  In  effect,  therefore,  what  the  company  do  in  the 
case  of  dog^  which  they  are  bound  by  statute  to  carry  on  reason- 
able terms,  is  to  sa^  that  they  will  not  carry  them  except  on  the 
terms  of  being  subject  to  no  liability  whatever  beyond  22.,  and  to 
give  no  alternative.  The  cases  decide  that,  if  no  alternative  is 
given,  such  terms  are  unreasonable.  For  these  reasons  I  think 
tnat  this  condition  was  unreasonable,  and  therefore  that  the  de- 
cision of  the  court  below  should  be  reversed. 

LiNDLEY,  L.  J.— In  order  to  decide  the  question  thus  raised,  it 
is,  in  my  opinion,  necessary  to  ascertain  at  the  outset  whether  the 

company  is  bound  to  carry  dogs ;  and,  if  it  is,  upon  what 
whrbbr  com.  terms,  where  there  is  no  express  contract  determining 
To"<^T  mSIl^  them.     If  the  railway  company  can  lawfully  refuse  to 

carry  dogs  at  all,  it  seems  to  me  to  follow  that  any 
terms  on  which  it  may  choose  to  carry  them  are  in  the  nature  of 
concessions  on  the  part  of  the  company,  and  that  no  terms  on 
which  it  may  choose  to  carry  can  be  pronounced  unreasonable.  In 
the  case  supposed  there  is  no  standard  of  reasonableness  or  un- 
reasonableness ;  and  if  any  particular  terms  were  objected  to  or 
were  held  unreasonable,  the  railway  company  would  still  be 
masters  of  the  situation,  and  be  able  lawfully  to  refuse  to  carry 
on  any  other  terms.  A  judicial  decision  that  a  particular  set  of 
terms  was  unreasonable  would,  in  the  case  supposed,  be  of 
little  practical  use,  and  would  afford  no  protection  to  the  public, 
as  the  action  of  the  court  could  always  be  paralyzed  by  a  refusal 
on  the  part  of  the  railway  company  to  carry.  Unless,  therefore, 
the  railway  company  is  bound  to  carry  upon  some  terms,  no  con- 
tract of  carriage  can,  in  my  opinion,  be  declared  invalid  on  the 
ground  of  its  feing  unreasonable.  I  proceed,  therefore,  to  inquire 
whether  the  defendants  here  can  lawfully  refuse  to  carry  dogs  from 
London  to  Newcastle,  and  in  order  to  determine  this  question  it  is 
necessary  to  see  how  a  duty  to  carry  can  arise  apart  from  express 
contmet  Such  a  duty  can  only  arise  in  one  of  two  ways :  first, 
by  being  a  common  carrier;  and,  secondly,  by  virtue  of  some 
statute. 

At  common  law  no  person  is  bound  as  a  c6mmon  carrier  to  carry 
any  goods  of  a  kind  which  he  does  not  profess  to  carry.  Unless 
obuoatiok  of  he  professes  to  carry  dogs  for  people  in  general,  he  is 

not  bound  to  carry  a  dog  for  any  particular  individual ; 

and  if  a  carrier  says  he  will  not  carry  dogs  except  on 
certain  terms,  he  can  lawfully  refuse  to  carry  any  particular  dog 
on  any  other  terms.    In  this  case  the  defendants  expressly  say  they 
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are  not  common  carriers  of  dogs,  and  will  not  carry  dogs  except  on 
their  own  terms.  The  common  law,  therefore,  does  not  oblige  the 
company  to  carry  dogs  at  all ;  and  at  conmion  law  no  action  will 
lie  against  the  company  for  refusing  to  carry  a  do^.  Moreover, 
as  no  person  is  bonnd  to  enter  into  an  agreement  with  one  person 
simply  becanse  he  is  in  the  habit  of  entering  into  similar  agree- 
ments with  others,  a  company  which  is  not  a  common  carrier  of 
dogs,  but  which  may  be  in  tne  habit  of  carrying  dogs  on  certain 
terms,  may  at  common  law  decline  to  accept  any  particular  dog, 
even  on  those  terms,  and  may  refuse  to  carry  the  cog  at  all,  or  may 
refuse  to  carry  it  except  upon  some  other  terms  which  the  com- 
pany may  specify.  At  common  law,  therefore,  it  seems  to  me  the 
defendants  can  lawfully  refuse  to  carry  dogs  except  upon  their 
own  terms. 

Passing  now  to  the  various  statutes  relating  to  railway  companies, 
there  are  very  few  enactments  which  in  plain  and  distinct  terms 
impose  upon  companies  the  duty  of  carrying  any  par- 
ticular  thmgs.  They  are  bound  to  carry  troops  (7  &  8 
Vict.  c.  86,  s.  12),  and  mails  (M  &  37  Vict.  c.  48,  s.  18}, 
but  until  the  passing  of  the  Ilailway  and  Canal  Tramc 
Act,  1854,  the  duty  of  railway  companies  to  carry  any  particular 
class  of  goods  depended  upon  whether  they  did  or  did  not  profess 
to  cari^  such  goods  as  common  carriers.  The  Railways  Clauses 
Consolidation  Act,  1845,  did  not  impose  on  railway  companies  any 
duty  to  carry  goods  of  which  they  were  not  common  carriers  by 
reason  of  their  own  conduct  and  profession.  This  was  decided  by 
Johnson  v.  Midland  B.  Co.  (4  Ex.  367),  and  was  recognized  as  clear 
and  settled  law  by  Vice-Chancellor  Wood  in  Hare  v,  London  and 
Northwestern  R.  Co.  (2  J.  &  H.  80).  The  Rai  1  way  and  Canal  Traffic 
Act,  1854,  materially  altered  the  law  in  this  respect,  for  it  enacts 
by  8.  2  that  every  railway  company  shall  aflEord  all  reasonable  facili- 
ties for  receiving,  forwarding,  and  delivering  tmffic ;  and  by  s.  1 
the  word  ^Hraffic"  includes  passengers  ana  their  luggage,  and 
goods,  animals,  and  other  things.  This  Act  imposes  on  railway 
companies  the  duty  to  afford  reasonable  facilities  for  carrying  all 
passengers,  goods  and  animals.  There  may  be  an  exception  in  the 
case  of  specially  dangerous  goods  (see  the  Railways  Clauses  Con- 
solidation Act,  1845,  s.  105),  but  these  are  not  now  in  question. 
The  duty  thus  imposed  on  railway  companies  is  inconsistent  with 
their  right  to  refuse  to  carry  any  particular  class  of  goods  or  ani- 
mals which  they  have  facilities  for  carrying,  and  is  inconsistent 
with  their  right  to  refuse  to  carry  such  goods  or  animals  except 
upon  terms  which  are  unreasonable.  The  machinery  for  enforcing 
this  duty  is  provided  by  the  Regulation  of  Railways  Act,  1873 
(36  &  87  Vict.  c.  48J,  to  which  it  is  unnecessary  to  allude  further 
on  the  present  occasion.  The  important  point  is  that  railway  com- 
28  A.  &  E.  B.  Cas.— 7 
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panies  are  bound  to  carry  goods  and  animals  which  they  have  far 
cilities  for  carrying.  It  would,  however,  be  a  mistake  to  suppose 
that  railway  companies  are  bound  to  carry  as  common  carriers 
everything  which  they  can  be  required  to  carry  under  the  provi- 
sions of  the  Railway  and  Canal  TraflSc  Act,  1864.  Eailway  com- 
panies are  bound  by  that  Act  to  provide  reasonable  facilities  for 
carrying  passengers,  but  they  are  not  common  carriers  of  passengers. 
So  railway  companies  are  bound  to  provide  reasonable  facilities  for 
carrying  animals  or  particular  classes  of  goods,  but  it  by  no  means 
follows  that  they  are  liable  as  common  carriers  for  what  they  are 
bound  by  statute  to  carry.  This  distinction  is  importartt,  and  re- 
quires to  be  borne  in  mind.  Whether  railway  companies  are  com- 
mon carriers  of  particular  classes  of  goods  depends  upon  what  they 
habitually  do,  or  profess  to  do,  with  respect  to  such  goods.  The 
Kailway  and  Canal  Traffic  Act,  1854,  does  not  make  railway  com- 
panies liable  as  common  carriers  in  respect  of  goods  which  they  do 
not  profess  to  carry  as  such.  This  was,  in  fact,  decided  in  Oxlade 
V.  Northeastern  E.  Co.  1  C.  B.  (N.  S.)  454,  at  p.  498. 

In  the  case  now  before  us  the  defendants  are  not  common  car- 
riers of  dogs,  and  are  not  bound  to  carry  dogs  at  their  own  risk. 
DKrcNDAMT  "^^^  *^®  defendants  are  nevertheless  bound  to  provide 
BouHD  TO  CARET  rcasonablc  facilities  for  carrying  dogs,  and  are,  in  other 
BEAfloHABut  words,  bouud  to  carrv  them  at  reasonable  times  and  on 
"*^  reasonable  terms.    This  brings  me  to  the  consideration 

of  8.  7  of  the  Railway  and  Canal  Traffic  Act,  1854,  and  the  appli- 
cation of  that  section  to  the  facts  of  the  case.  The  section  itself 
must  be  construed  in  conformity  with  the  principles  finally  settled 
by  the  House  of  Lords  in  Peek  v.  North  Staffordshire  R.  Co.  (10 
H.  L.  C.  473).  According  to  that  decision,  not  only  must  condi- 
tions made  oy  a  railway  company  be  just  and  reasonable  in  the 
opinion  of  the  court  and  jud^e  before  whom  any  question  relating 
to  them  shall  be  tried ;  but  ^o  contracts  signed  by  the  sendei-s  of 

foods  must  be  just  and  reasonable  in  the  opinion  of  the  same  tri- 
unal.  Further,  it  was  held  in  that  case,  and  again  in  Ashendon  v. 
London,  Brighton  and  South  Coast  R.  Co.  (5  Ex.  D.  190),  that  a 
contract  or  condition  exempting  a  railway  company  from  all  lia- 
bility in  respect  of  goods  unless  their  value  was  declared  and  an 
additional  payment  made,  was  unreasonable.  In  Peek  v.  North 
Staffordshire  K.  Co.  (2)  the  goods  were  marble  mantel-pieces.  In 
p^  Ashendon  v.  London,  Brighton,  and  South  Coast  R. 

wq^coiip^Y^  Co.  (5  Ex.  D.  190),  the  thing  sent  was  a  dog.  As  re- 
CTBTlSr  ^aS  gards  horses,  cattle,  sheep,  and  pigs,  however,  s.  7  of  the 
"^^  Kailway  and  Canal  Traffic  Act,  1854,  contains  a  pro- 

viso which  itself  limits  the  liability  of  railway  companies  to  certain 
specified  sums  unless  the  sender  of  such  animals  declares  them  to 
be  of  higher  value  than  those  sums ;  in  which  case  the  railway 


CARRIER — ^DOGS — REASONABLE  CONDITION.  99 

companies  may  demand  a  reasonable  percentage  upon  the  excess  of 
the  value  so  declared  above  the  specined  sums.  This  proviso  does 
not  applv  to  dogs,  bnt  it  does  not  follow  that  a  similar  principle 
may  not  be  applied  to  dogs  by  special  contract. 

The  first  branch  of  the  proviso  shows  that,  as  regards  the  ani- 
mals  specified,  a  railway  company  is  not  liable  in  respect  of  horses, 
etc.,  the  valne  of  which  is  not  declared  beyond  the  specified 
amounts,  even  although  the  horses,  etc.,  are  injured  by  the  negli- 
gence or  even  wilful  misconduct  of  the  company's  servants.  The 
proviso  is  express  '^  that  no  greater  damage  shall  be  recovered," 
etc.,  and  there  is  no  Qualification  or  exception  with  reference  to 
the  cause  of  injury.  The  second  branch  of  the  proviso  authorizes 
a  percentage  on  the  value  declared  without  reference  to  the  dis- 
tance to  wnich  the  animals  are  carried ;  but  the  percentage  must 
be  reasonable.  At  the  same  time  no  test  of  reasonableness  is  given. 
The  particular  contract  with  which  we  have  to  deal  clearly  indi- 
cates to  the  sender  that  the  railway  company  are  not  common 
carriers  of  dogs,  and  that  he  can  send  his  dog  at  his  own  risk  be- 
yond the  amount  of  22.,  or  that  he  can  insure  it  against  risks  arising 
irom  the  negligence  or  misconduct  of  the  company's  servants,  if  he 
chooses  to  declare  its  value  and  pay  5  per  cent  on  the  excess  of 
its  value  above  21.  The  contract  does  not  sav  in  terms  what  risks 
the  company  take  upon  themselves  if  the  nigher  percentage  is 
paid,  but  the  construction  of  it  is  reasonably  plain  and  is  to  the 
above  effect. 

The  learned  county  court  judge,  who  has  held  the  contract  un- 
reasonable, has  done  so  mainly  on  the  ground  that  it  did  not  alSord 
a  Jxmafide  option,  intelligible  to  the  public,  to  send 
dogs  at  reasonable  alternative  rates.  I  am  not  sure  tliat  2o?i;  S5oi? 
I  quite  understand  his  view  on  this  point ;  it  seems  to  ^r^JS*"^' 
me  that  the  ticket  gives  the  alternative  already  stated. 
It  is  very  true  that  the  company  will  not  on  any  terms  carry  does 
at  their  own  risk  to  the  same  extent  as  they  would  be  compellable 
to  carry  them  if  the  company  were  common  carriers  of  dogs ;  but 
they  are  not  compellable  to  carry  dogs  as  common  carriers  either 
bv  their  own  profession  or  by  virtue  of  any  Act  of  Parliament. 
The  contract  in  question  is  a  printed  form  applicable  indiscrimi- 
nately to  all  senders  of  all  dos^  by  all  trains  and  to  all  places  to 
whicL  the  company  agree  to  c^rry  dogs.  This  circumstance  jasti. 
fies  the  court  in  looking  to  the  contract  not  only  with  reference  to 
the  plaintiff,  but  also  with  reference  to  its  reasonableness  to  the 
public  generally.  It  is  not  like  a  special  contract  which  is  not  a 
common  form.  Being  what  it  is,  I  do  not  think  that  the  company 
can  rely,  in  this  particular  case,  on  s.  15  of  their  Special  Act  of 
1850,  or,  in  other  words,  on  the  fact  that  the  dog  was  sent  by  a 
fast  train,  and  to  a  place  beyond  the  limits  of  the  company's  own 


100  DICKSON  V.  ORE  AT  NORTHEBN  B.  GO. 

line/  There  is  no  evidence  that  the  company  would  have  carried 
the  dog  at  all  on  any  other  terms,  and  in  the  absence  of  such  evi- 
dence^  the  circumstances  to  which  I  have  alluded  are,  in  my  opin- 
ion,  immaterial. 

The  only  points  remaining  for  consideration  are  the  reason- 
rbas  k  ■-  *Wg"^ss  of  the  limit  of  21.  and  of  the  charge  of  5  per 
KM«^"wf'*"a.  cent.  21.  is  a  small  sum  for  a  valuable  dog,  and  5  per 
c^MBOFnvs  cent  is  a  lar^e  sum  on  a  lar^  amonnt.  But  2t.  is 
PBBcxMT.         ^j^^  ^^^  fixed  by  statute  as  tlie  measure  of  liability 

for  a  sheep  or  pig,  the  value  of  which  is  not  declared,  and  it  ap- 
pears to  me  reasonable  for  dogs.  So  far  as  I  know,  dogs  in  gen- 
eral are  not  more  valuable  than  sheep  or  pigs  in  general.  On  this 
point  the  statute  itself  affords  a  guide. 

The  real  difficulty  turns  on  the  5  per  cent  demanded  for  more 
valuable  animals.  Here  the  statute  is  no  guide,  except  that  it 
shows  that  a  percentage  may  be  reasonable  irrespective  oi  distance. 
But,  although  a  small  percentage  may  be  reasonable  irrespective 
of  distance,  it  by  no  means  follows  that  the  same  is  true  of  a  high 
percentage.  A  charge  of  5  per  cent  is  high  enough  to  cover  a 
total  loss  of  one  dog  in  every  twenty,  and  appears  excessive, 
although  no  doubt  the  risk  of  theft  increases  with  the  value  of  the 
dog.  In  the  absence  of  evidence  to  show  that  such  a  charge  is 
reasonable,  I  am  unable  to  hold  it  to  be  so.  Possibly  the  defendants 
might  have  adduced  evidence  to  show  that  5  per  cent  was  a  reason- 
able sum  to  charge  ;  but,  although  the  defendants  knew  that  the  con- 
tract signed  by  the  plaintiff  would  not  bind  him  unless  it  was 
reasonable,  they  produced  no  evidence  on  this  point.  The  burden 
of  showing  that  a  contract  of  this  sort  is  reasonable  is  thrown  by 
the  statute  on  the  defendants,  as  was  pointed  out  by  Lord  Cran- 
worth  in  Peek  v.  North  Staffordshire  R.  Co.,  10  H.  L.  C.  473, 
and  by  Lord  Blackburn  in  Harrison  v.  London,  Brighton  &  South 
Coast  R  Co.,  2  B.  &  S.  122. 

The  Divisional  Court  has  held  5  per  cent  to  be  reasonable  with- 
out any  evidence  to  show  that  it  is  so.  Upon  this  point  I  am  un- 
able to  agree  with  them.  Five  per  cent  is  so  large  a  sum  as  in  my 
opinion  to  require  evidence  to  show  that  it  is  reasonable.  The 
appeal  ought,  therefore,  in  my  opinion,  to  be  allowed. 

LoPES,  L. J. — The  facts  which  are  set  out  in  this  special  case 
raise  an  important  question  with  regard  to  the  liabilities  of  railway 
companies  as  carriers,  and  the  extent  to  which  such  liabilities  may 
be  qualified  by  the  7th  section  of  the  Railway  and  Canal  Traffic 
Act,  1854. 

I  will  first  consider  the  position  and  liabilities  of  railway  com- 
panies as  carriers  before  the  passing  of  the  Railway  and  Canal 
"ic  Act,  1854. 
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Generally  railway  companies,  like  other  carriers,  were  common 
carriers  of  goods  which  they  were  bound  by  statute  to  carry,  or 
which  they  professed  to  carry,  or  actually  earned,  for  lubilitt  o» 
persons  generally,  but  not  of  goods  which  they  did  not  biers  bvom 
profess  to  carry,  and  were  not  m  the  habit  of  carrying,  Railway    abd 

*^,  •/!  •!•  J.  1_*°1    Cabai.  Traftio 

or  only  earned  under  special  circumstances,  or  subject  act. 
to  express  stipulations  limiting  their  liability  in  respect  of  them. 
In  1830  the  Carriers'  Act  was  passed  for  the  protection  of  com- 
mon carriers  against  the  loss  of  or  injury  to  parcels  delivered  to 
them,  the  value  and  contents  of  which  wei'e  not  declared.  In  1845 
the  Bailway  Clauses  Act  was  parsed.  Sect.  86  of  the  Act  is  per- 
missive, and  railway  companies  are  not  as  such  bound  to  be  ear- 
ners, and  8.  89  provides  that  nothing  in  the  Act  contained  is  to 
make  railway  companies  liable  further  or  in  any  other  case  than 
they  would  have  been  liable  as  common  carriei*6.  So  that  up  to 
1854,  railway  companies,  unless  compelled  by  some  statute,  could 
have  refused  to  cany  dogs,  or  aiiy  otner  traffic  which  they  did  not 
profess  to  carry,  and  did  not  generally  carry,  as  common  carriers, 
and  no  action  would  lie  to  compel  them. 

Two  important  matters  are  aimed  at  and  hit  by  the  Kailway  and 
Canal  Traffic  Act,  1854.  It  provides  that  railway  com-  gy^CTOFRAXL- 
panics  shall  afford  all  reasonable  facilities  for  receiving,  ^^^^  cabal 
lorwarding,  and  delivering  traffic  without  delay  and  camIoe  ^of 
without  partiality  ("traffic"  by  the  interpretation  '*^"" 
clause  including  animals),  and  gives  a  remedy,  if  facilities  are 
withheld,  on  application  to  the  Court  of  Common  Pleas,  a  juiis- 
diction  now  transferred  to  the  Railway  Commissioners. 

Since  the  passing  of  that  Act  railway  companies  cannot,  in  my 
opinion,  absolutely  refuse  to  carry  traffic  whicli  they  have  facilities 
for  carrying,  even  if  they  did  not  profess  to  carry  and  did  not 
generally  carry  such  traffic,  but  would  be  compellable  to  carry  it, 
not  as  common  carriers,  but  with  the  liabilities  of  ordinai*y  bailees, 
and  subject  to  reasonable  conditions  limiting  that  liability. 

Applying  that  principle  to  the  present  case,  I  am  of  opinion 
that  the  defendants  were  not  common  carriers  of  dogs,  ana  were 
not  bound  to  carry  them  at  their  own  risk,  but  could  not  refuse  to 
carry  them  on  reasonable  terms  and  subject  to  reasonable  con- 
ditions. 

Such  being  the  position  of  railway  companies  with  regard  to 
dogs,  I  proceed  to  consider  the  7th  section  of  the  Rail-  ggo.  7  of  rail. 
way  and  Canal  Traffic  Act,  1854,  under  which  section  Siirc^^or 
the  defendants  claim  to  be  exonerated  from  liability  «>"teijkd. 
beyond  22.  Admittedly  the  dog  was  injured  by  the  carelessness 
of  a  servant  in  the  defendants'  employ,  and  admittedly  the  value 
was  far  in  excess  of  21.  The  defendants  are  liable,  therefore,  to 
compensate  the  plaintiff  for  the  full  value  of  the  dog,  unless  ezon- 
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erated  by  the  special  contract  which  they  set  up  under  the  7th  sec- 
tion of  the  Bailway  and  Canal  Traffic  Act,  1854.  If  the  terms  on 
the  ticket  sought  to  be  imposed  by  the  defendants  are  reasonable, 
the  defendants  are  protected ;  if  they  are  not,  the  defendants  are 
liable  to  pay  to  the  plaintiff  the  value  of  his  dog.  It  is  for  the 
defendants  to  make  out  that  the  terms,  they  have  sought  to  impose 
are  reasonable :  ilo  evidence  was  given  by  them  :  the  Court  must 
therefore  form  its  opinion  by  construing  the  notice,  which  is  in 
writing,  and  determine  for  itself  whether  the  terms  are  reasonable. 

When  the  Railway  and  Canal  Traffic  Act  was  passed  the  law  in 
respect  to  the  liability  of  carriera  had  been  much  relaxed,  and  the 
weight  of  the  decisions  at  that  time  established  that  carriers  might 
by  special  notice  make  contracts  limiting  their  responsibility  even 
in  cases  of  gross  negligence,  misconduct,  or  fraud  on  the  part  of 
their  servants.  The  legislature  thought  that  the  companies  took 
advantage  of  these  decisions  to  evade  the  salutary  policy  of  the 
common  law,  and  accoi*ding]y  intervened  and  passed  the  Kailway 
and  Canal  Traffic  Act,  1854. 

The  7th  section  is  the  material  section,  and  in  that  section  the 
legislature  says  in  effect  that  any  terras  or  conditions  purporting 
to  free  a  railway  or  canal  company  from  responsibility  for  the  neg- 

BsAfloMABLB.  ^S^^^  ^^  ^^^^  scrvauts  are  void  unless  they  are 
Rw *0F^SrDi.  a Jjudged  reasonable  by  a  judge  or  a  court.  In  deter- 
mining whether  the  terms  imposed  by  the  defendants 
on  the  conveyance  of  dogs  are  just  and  reasonable,  it  is  material  to 
consider  whether  such  terms  are  to  be  regarded  in  their  general 
application  to  the  public,  or  only  in  their  application  to  the  con- 
veyance of  this  paiticular  dog  from  London  to  Newcastle.  At  first 
I  was  inclined  to  think  the  court  must  look  at  the  terms  in  the 
abstract  as  affecting  this  particular  contract  between  the  plaintiff 
and  the  defendants,  and  not  in  their  general  application  to  the  pub- 
lic. Having  regard,  however,  to  the  fact  that  the  terms  are  con- 
tained in  a  printed  notice,  and  are  used  indiscriminately  whatever 
the  ordinary  fare  may  be,  and  whether  the  distance  is  long  or 
short,  I  am  of  opinion  that  the  reasonableness  of  the  terms  must  be 
determined  with  reference  to  the  public  at  large,  and  not  with  ref- 
erence to  the  conveyance  of  this  particular  dog  from  London  to 
Newcastle.  It  is  clear  to  my  mind  that  there  is  nothing  unjust  or 
unreasonable  in  the  form  of  the  terms,  or  perhaps  I  slionid  say, 
mode  of  contracting.  It  is  the  form  expressly  authorized  by  the 
legislature  in  the  case  of  horses,  neat  cattle,  sheep,  and  pigs.  The 
7th  section  of  the  Hallway  and  Canal  Traffic  Act  has  been  held  to 
extend  to  all  animals,  although  the  limitation  of  particular  amounts 
of  dama^  is  confined  to  those  animals  expresslv  named  in  the  pro- 
viso. I  nave  no  doubt,  however,  but  that  the  legislature  intended 
special  contracts  limiting  liability  in  respect  of  other  animals  to  be 
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framed  on  the  same  lines,  and,  mutatis  mutandis^  to  be  similar  to 
ttiose  expressly  provided  for.  So  far  there  is  nothing  nnjast  or 
unreasonable  in  the  form  of  the  terms  imposed  by  the  defendants. 
Bnt  on  other  grounds  I  am  of  opinion  that  the  terms  are  unjust 
and  unreasonable.  To  be  just  and  reasonable  they  should  not  be 
oppressive,  excessive,  nor  deterrent.  What  is  the  position  of  the 
owner  of  the  dog  in  this  case?  He  has  a  dog  of  the  value  of  602. 
which  he  wishes  to  send  from  London  to  Newcastle.  Practically 
the  defendants  have  a  monopoly  and  he  must  send  it  over  their 
railway.  They  say  to  him,  we  will  carry  your  dog  and,  if  any  harm 
happens  to  it,  or  if  it  is  lost,  even  by  the  negligence,  wilful  miscon- 
duct, or  dishonesty  of  our  servants,  we  will  only  pay  you  2Z.,  unless 
jou  declare.its  value  at  QOl.  and  pay  in  addition  to  Qa.  (the  ordinary 
fare  of  the  dog)  a  percentage  of  5  per  cent,  i.e.,  2Z.  18«.,  which 
with  the  ordinary  fare  of  Qa.  would  make  the  cost  for  the  carriage 
of  that  dog  32.  4«.  The  fare  of  a  first-class  railway  passenger  from 
London  to  Newcastle  is  11. 18^.  Zd.y  so  that  the  do^  would  cost 
one  third  more  than  a  human  being  conveyed  over  the  same  dis- 
tance in  a  first-class  railway  carriage,  where  the  liability  for  negli- 
gence would  be  unlimited.  It  is  to  be  observed,  too,  that  6«.  is  the 
ordinary  fare  for  the  carriage  of  the  dog,  and  the  additional  charge 
is  just  ten  times  the  ordinary  fare.  There  are  many  other  illustra- 
tions which  might  be  suggested.  Take  a  short  journey  of  twenty 
miles,  whei^e  the  ordinary  fare  of  the  dog  would  be  at  the  most  1^. 
6d.  The  dog  is  worth  101.  The  owner  wishes  to  secure  himself 
against  the  neglect,  misconduct,  or  dishonesty  of  the  servants  of 
the  defendants.  To  effect  this  object  he  must  pay  8«.  extra,  that 
is  9«.  6d.  for  his  dog,  or  be  satisfied  in  case  of  loss  or  damage  to 
recover  22.  This  would  be  a  higher  charge  for  the  dog  than  would 
be  payable  for  a  first-class  passenger  traversing  the  same  distance 
where  the  liability  was  unlunited.  In  the  case  I  have  just  stated, 
if  the  dog  was  worth  20Z.,  the  extra  charge  would  be  iS^.,  making 
together  19«.  Qd. 

In  these  circumstances  it  is,  as  I  have  said  before,  for  the  de- 
fendants to  make  out  that  the  terms  which  they  have  sought  to 
impose  are  reasonable.  A  condition  exempting  the  carrier  wholly 
from  liability  for  the  neglect  and  default  of  his  servants  h  prima 
fade  unjust  and  unreasonable,  but  it  is  not  of  necessity  so  in  eveiy 
case.  A  carrier  is  bound  to  carry  for  a  reasonable  remuneration, 
and,  if  he  offers  to  do  so,  but  at  the  same  time  offers  in  the  alter- 
native to  carry  on  the  terms  that  he  should  have  no  liability  at  all, 
and  holds  forth,  as  an  inducement,  a  reduction  in  the  price  below 
that  which  would  be  a  reasonable  remuneration  for  carrying  at  the 
carrier^s  risk,  or  some  additional  advantage,  which  he  is  not  bound 
to  give  to  those  who  employ  him  with  a  common-law  liability,  a 
condition  thus  offered  may  be  just  and  reasonable.    Manchester, 
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Sheffield  and  Lincolnshire  B.  Co.  v.  Brown,  Law  Bep.  8  H.  L. 
703.  These  are  no  doubt  cases  where  the  railway  companies  are 
carrying  as  common  carriers,  but  the  same  principle  applies.  Here 
there  is  no  reasonable  alternative  offered,  no  honorfiae  practicable 
choice.  The  defendants  say,  liability  of  21.  only  or  payment  of  8/. 
As.  The  allernative  is  so  heavily  weighted  as  to  be  practically  no 
reasonable  alternative  at  all.  In  Beal  v.  South  Devon  B.  Co.,  8 
H.  &  C.  342,  Crompton,  J.,  in  delivering  the  judgment  of  tie 
Exchequer  Chamber,  says:  ^'The  real  question  is  whether  the 
indivional  and  the  public  are  sufficiently  protected  from  beiii^ 
unjustly  dealt  witii  by  the  parties  having  the  monopoly;''  aad 
^ain,  Lord  Blackburn  in  Manchester,  Sheffield,  and  Lmcolnsliire 
B.  Co.  V.  Brown,  8  App.  Cas.  703,  711,  says:  *'ln  order  to  judge 
whether  the  condition  is  reasonable  or  not,  you  must  look  at  this 
consideration.  Are  the  individual  and  the  public  sufficiently 
protected  from  being  unjustly  dealt  with  by  the  effect  of  the 
monopolv  2" 

I  think  the  plaintiff  in  this  case  is  entitled  to  say,  The  extra 
charge  you  impose  on  me  is  more  than  an  equivalent  for,  and  is 
out  of  proportion  to,  the  extra  risk  you  undertake  in  carrying  a  dog 
as  valuable  as  mine,  and  on  the  other  hand,  if  I  do  not  pay  the 
extra  charge,  2^.  is  too  small  a  sum  to  be  a  fair  consideration  for 
the  responsibility  from  which  you  are  exonerated.  An  extra  charge 
of  5  per  cent  on  the  declared  value  above  2Z.  seems  unreasoname 
to  those  sending  animals  such  as  dogs  by  railway. 

I  regard  the  terms  imposed  as  too  onerous,  and  as  practically 
making  it  compulsory  on  the  customer  to  run  the  risk  himself 
rather  than  incur  the  heavy  cost  of  the  additional  payment,  a  cost 
far  more  than  a  fair  equivalent  for  the  extra  risk  undertaken  by 
the  defendants. 

Much  of  the  reasoning  in  Peek  v.  North  Staffordshire  B.  Co., 
10  H.  L.  C.  473,  is  applicable  to  this  case.  In  Ashendon  v,  Lon- 
don, Brighton,  and  South  Coast  B.  Co.,  6  Ex.  D.  190,  the  defend- 
ants sought  to  exonerate  themselves  from  all  liability  without  any 
limit,  unless  the  additional  charge  was  paid,  and  in  that  respect 
the  case  is  distinguishable  from  the  present  case.  For  these  reasons 
I  think  the  terms  imposed  by  the  defendants  unjust  and  unreason- 
able, and  therefore  void. 

The  decision  of  the  Divisional  Court  must  be  reversed,  and  this 
appeal  allowed.  There  will  be  judgment  for  the  plaintiff  for 
damages,  232.  over  and  above  the  2Z.  paid  into  court. 

Appeal  allowed. 

Valuation  of  Goods  by  Shipper — Recovery  in  Case  of  LotSi — See  Hill  «. 
BostOD,  Hoosac  Tunnel  &  W.  R.  Co.,  potit. 
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Leonard 

V. 

FrrcHBTjRG  E.  Co. 

(Advance  Casey  Massachusetts.    January  8,  1887.) 

An  action  was  brought  against  the  defendant  company  to  recover  damages 
for  injuiy  to  the  plaintiff's  live  stock  caused  by  the  negligence  of  the  com- 
pany m  its  method  of  transportation.  The  defendant  set  up  that  the  mode 
of  transportation  was  the  usual  one,  and  must  therefore  be  held  to  have  been 
accepted  by  the  plaintiff.  Held,  that  this  fact  could  not  relieve  it  from  its 
obligation  to  transport  safely,  as  its  own  usage  would  have  no  tendency  to 
show  that  it  had  adopted  a  rale  method. 

Where  cattle  were  injured  in  the  course  of  their  transportation  from  the 
wharf  at  Boston  to  the  quarantine  grounds,  in  estimating  the  damages  it  is 
not  error  to  admit  evidence  as  to  the  injury  to  the  herd  if  it  had  at  its 
arrival  been  put  up  for  sale,  having  regard  to  its  market  value  at  the  time  in 
the  nearest  place  to  the  quarantine  grounds  the  witness  knewof  where  there 
was  a  market  for  it,  and  the  cost  of  getting  it  there  and  the  risk. 

On  defendant's  exceptions.     Overniled. 

Action  to  recover  damages  for  injuries  to  cattle  transported  by 
defendant  carrier.  Trial  in  the  Saperior  Court  before  Pitman,  S^ 
The  facts  appear  in  the  opinion. 

Sohier  dk  Welch  for  defendant. 

Z.  8.  Ddbney  for  plaintiffs. 

Deveks,  J. — Tliis  was  an  action  to  recover  damages  for  an 
alleged  injury  to  cattle  in  the  transportation  of  them  from  a  ship 
lying  at  a  wharf  in  Boston  to  the  quarantine  grounds  in  Waltham, 
by  reason  that  improper  cars  were  used,  and  also  by  facts. 

delay  in  their  transportation.  One  of  the  contentions  of  the  plain- 
tiff was  that  the  cars  were  unsuitable,  as  they  were  box  cars  pro- 
vided with  doors,  but  not  with  slats  upon  the  sides,  so  that  there 
was  no  sufficient  means  of  ventilation,  and  also  without  cleats  upon 
the  floor  by  which  the  animals  could  maintain  their  footmg. 
Whether  the  defendant  had  provided  slats,  and  carpenters  to  nail 
them  across  the  opening  of  the  doors,  was  in  dispute.  Tlie  seventh 
regulation  of  the  regulations  issued  from  the  Treasury  Department 
of  the  United  States,  '^  governing  the  treatment  and  quarantining 
of  imported  cattle,''  provides:  "The  railway  cars  used  in  the 
transportation  of  cattle  to  the  quarantine  grounds  shall  either  be 
cars  reserved  for  this  exclusive  use  or  box  cars  not  otherwise  em- 
ployed in  the  transportation  of  meat,  animals,  etc.'^ 
/    The  defendant  offered  to  prove  that  box  cars  similar  to  those 
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furnished  for  the  conveyance  of  the  plaintiffs'  cattle  had  always 
been  used  by  them  for  carrying  cattle  to  said  quarantine  grounds, 
and  also  how  such  cars  had  usually  been  equipped  in  regard 
to  their  floors.  The  only  quarantine  grounds  for  inaported 
Fact  that  cattlc  in  Massachusetts  were  at  Waltham,  and  the 
SS^RTATiSJ  only  railroad  by  which  cattle  cotjd  be  transported 
?OT  "'""'iikS?"  thither  was  that  of  the  defendant.  The  evidence 
cASBiKB.  offered  by  defendant  was  excluded  by  the  presiding 

judge,  while  he  admitted  evidetice  that  box  cars  were  used  by 
other  railroads  for  the  transportation  of  cattle,  and  also  evidence 
of  the  mode,  of  equipment  oi  their  floors.  The  contention  of  the 
defendant,  that  the  mode  of  transpoiiiation  adopted  in  this  case  was 
the  usual  mode,  and  must  therefore  be  held  to  have  been  accepted 
by  the  plaintiff,  cannot  be  maintained.  If  it  was  an  unsafe  method 
of  transpoii;ation,  the  fact  that  it  was  usual  with  the  defendant 
cannot  exonerate  it  from  its  contract  to  safely  transport,  and  its 
own  usage  would  not  have  any  tendency  to  show  that  it  had 
adopted  a  safe  method.  Even  if  its  railroad  was  the  only  one  hj 
which  cattle  could  be  conveyed  to  the  quarantine  grounds,  this 
conveyance  of  cattle  is  common  to  nearly  all  railroads,  and  the 
modes  adopted  by  them  in  the  preparation  of  their  cara,  etc.,  the 
defendant  was  permitted  to  show  as  bearing  on  the  character  of 
that  adopted  by  itself.     Pfeverly  v.  Boston,  136  Maes.  366. 

A  witness  was  asked  as  to  the  value  of  a  cow  which  was  found 
dead  among  plaintiffs'  herd  on  its  arrival  atWaltham,  ^^  having  re- 
valuk  ov  ahi.  g^i'd  to  its  market  value  at  the  time  in  the  nearest 
*^^  place  to  Waltham  that  he  knew  of  where  there  was 

a  market  for  it,  and  the  cost  of  getting  it  there,  and  the  risk,"  and 
was  further  aaked,  ^^  on  the  same  basis,"  as  to  the  injury  to  the 
herd,  if  it  had  at  its  arrival  been  put  up  for  sale,  and  answered 
that  ^^a  hundred  dollars  a  head  would  not  have  covered"  it.  This 
question  and  answer  were  excepted  to,  and  the  plaintifib  subse- 
quently asked  of  the  witness  what-  was  his  estimate  of  the  injury 
tiie  cattle  sustained  at  the  time,  if  such  judicious  and  proper  care 
were  taken  as  a  prudent  man  would  take  to  put  them  in  proper 
condition  for  sale,  to  make  them  fit  for  market ;  and  what  his  own 
estimate  would  be  of  the  actual  damage  from  the  experience  of 
that  night,  assuming  that  he  could  have  an  opportunity  to  cure  it 
by  a  usual,  judicious,  and  prudent  course.  To  this  he  stated  that 
the  damage  would  be  $20  to  $30  per  head. 

The  defendant's  argument  concedes  that  if  the  jury  had  been 
directed  to  take  the  latter  computation  as  the  true  rute  of  damages, 
any  difiiculty  in  the  admission  of  the  former  question  and  answer 
might  have  been  cured.  The  instruction  given  by  the  presiding 
judji^  upon  the  question  of  damages  does  not  appear.  No  ex« 
ception  was  taken  to  it,  and  in  the  aosence  of  any  report  upon  the 
euDJect  we  must  hold  tiiat  it  was  clear,  correct,  and  adapted  to  the 
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case.  The  verdict  sufficiently  shows  that  no  imleof  damages  more 
unfavorable  to  the  defendants  than  $20  a  head  could  have  been 
adopted.  Nor  are  we  prepared  to  say  that  even  if  Walthara  was 
not  the  proper  market  for  such  cattle,  having  regard  to  the  distant 
place  where  such  market  was,  the  cost  of  getting  there,  and  the 
attendant  risk,  the  witness,  in  testifying  to  the  original  injury 
which  the  cattle  received,  might  not  express  the  amount  of  the  in- 
jury by  a  statement  of  what  its  effect  would  be  upon  the  value  of 
the  animals.  Even  if  Waltham  was  not  the  proper  market  for 
such  animals,  they  must  have  had  a  value  there,  for  the  purpose 
of  transportation  to  the  place  where  they  were  generally  bought 
and  sold.  We  are  of  opinion,  therefore,  that  this  exception  can- 
not  be  sustained. 

The  exception  taken  to  the  competency  of  the  witness  who  testi- 
fied  in  the  matter  of  value,  as  well  as  the  other  exceptions  taken, 
was  not  pressed  and  is  not  therefore  discussed. 

Exceptions  overruled. 


MissouBi  PAonno  Bk  Oo. 

V. 

Habbis. 

{Advance  Com^  Texas,    December  11^  1886.) 

The  plaintiff  delivered  to  the  defendant  company  certain  cattle  for  trans- 
portation, whose  ultimate  destination  was  beyond  its  line.  The  contract  of 
carriage  provided  that  the  liability  of  the  company  should  be  limited  to  in- 
juries resulting  from  wilful  negligence.  It  was  also  agreed  that  the  shipper, 
as  a  condition  precedent  to  his  right  to  recover  for  any  loss  or  injury,  should 
give  notice  of  his  claim  to  some  officer  of  the  company,  or  its  nearest  station 
agent,  before  the  removal  of  the  cattle.  Action  was  brought  by  the  plaintiff 
against  the  defendant  company  to  recover  damages  for  injury  claimed  to 
have  been  received  by  the  failure  of  defendant  to  ship  the  cattle  Within  a 
reasonable  time,  and  to  recover  the  value  of  one  beast  claimed  to  have  been 
lost  through  defendants*  negligence.    Held^ 

1.  That  the  company  is  liable  for  the  delay  in  shipment  regardless  of  the 
contract  made  with  the  shipper  limiting  its  liability. 

3.  That  whether  the  agreement  providing  for  giving  notice  is  reasonable, 
and  therefore  binding  on  the  shipper,  depends  on  whether  the  company  had 
an  officer  or  agent  to  whom  notice  could  be  given,  near  the  place  of  dehvery, 
and  an  answer  setting  up  such  contract,  but  making  no  allegation  upon  tbds 
latter  subject,  is  demurrable. 


108  HISSOUBI  PACIFIC   R.  CO.  V.  HARRIS. 

Appeal  from  Tarrant  connty. 

Action,  against  carrier.    Judgment  for  plaintiff.     Defendant 
appeals. 
JDavis  ds  BeaJl  for  appellant. 
A.  M.  Carter  for  appellee. 

Statton,  J. — This  action  was  bronght  by  the  appellee  to  recover 
damages  for  injury  claimed  to  have  been  received  by  the  failure 
of  the  appellant,  within  a  reasonable  time,  to  transport  285  liead 
of  beeves  from  Temple,  Texas,  to  Chicago,  Illinois,  and  to  re- 
cover the  value  of  one  beef  claimed  have  been  lost  through  the 
FAcrai  appellant's  negligence.    It  is  claimed  that  the  beeves 

were  deteriorated  in  value  by  the  long  time  in  which  they  were 
in  course  of  transportation.  The  appellant  alleged  that,  in  con- 
sideration it  would  transport  the  beeves  at  a  reduced  price,  the  ap- 
pellee, by  special  contracts,  agreed  to  assume  all  risk  of  damage 
the  cattle  might  sustain  by  reason  of  any  delay  in  transportation, 
unless  such  damage  resulted  from  the  wilful  negligence  of  its 
agents.  The  appellant  further  pleaded  that  it  was  agi*eed,  by 
special  contract,  ^^  that,  as  a  condition  precedent  to  plaintiff's  rights 
to  recover  damage  for  any  loss  or  injury  to  said  cattle,  he  should 
ffive  notice  in  writing  of  his  claim  therefor  to  sjiid  oflBcers  of  de- 
fendant, or  its  nearest  station  agent,  before  said  cattle  were  re- 
moved from  their  said  place  of  destination  above  mentioned,  and 
before  they  were  mingled  with  other  stock."  Three  special  con- 
tracts,  covering  all  the  beeves,  were  made  exhibits  to  tlie  answer. 
These  contracts  were  elaborately  drawn,  and  in  terms  released  the 
appellant  from  liability  for  losses  resulting  from  many  things  for 
which  a  common  carrier  would  ordinari^  be  liable;  but,  as  no 
claim  for  damages  is  based  on  the  violation  of  duty  by  the  carrier 
in  any  other  respects  than  as  above  stated,  it  will  not  be  necessary 
to  consider  them. 

The  appellee  filed  demurrers  to  so  much  of  the  answer  as  set  up 
the  special  contracts,  and  these  demurrers  were  sustained.  It  is 
cab&ikbs  of  claimed  that  this  was  error.  It  was  at  one  time  held 
ooSiw?  eSt-  that  carriers  of  animals  did  not  incur  the  responsibili- 
""■*•  ties  of  common  carriers,  but  they  were  private  carriers, 

and  subject  only  to  such  responsibility  as  the  law  imposed  upon 
such  bailees,  or  as  the  contracts  of  the  parties  fixed.  This  hold- 
ing, however,  has  long  since  ceased  to  be  held  correct ;  and  it  is 
now  held  that  the  carriers  of  such  property  are  common  carriers, 
subject  to  the  same  responsibilities  as  carriers  of  other  classes  of 
property,  except  as  this  is  modified  by  the  inherent  character  of 
such  property.  By  the  constitution  of  this  State,  railroads  are  de- 
clarea  to  be  common  carriers.  Const,  art.  10,  §  2.  And  it  is  com- 
mon knowledge  that  a  large  part  of  the  business  of  these  corpora^ 
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tions,  in  this  State,  is  ttie  traosportation  of  animals.  The  ap- 
pellant must  be  held  to  have  received  the  beeves  for  transporta- 
tion as  a  common  carrier;  and  in  so  far  as  it  sought  to  shield  itself 
from  responsibility  for  an  unnecessary  delay  in  their  transporta- 
tion, through  a  special  xsontract  which  sought  to  limit  its  liaoility 
so  such  injury  as  resulted  from  tlie  '^  wilful  negligence"  of  its 
agents,  its  effort  must  be  held  unavailing.  By.  ^^  wilful  negli- 
gence" was  evidently  meant  some  gross  omission  of  cohtbact  re. 
duty,  involving  intentional  or  wilful  misconduct.  The  SE?"®  rSSi 
common  carrier  cannot,  by  contract,  relieve  itself  from  "^w^"^- 
liability  for  an  injury  resulting  from  the  negligence  of  itself  or 
servants,  though  the  negligence  be  of  a  degree  less  than  was  in- 
tended' by  the  term  used.  The  provision  in  the  contract  requiring 
notice  of  a  claim  for  damages  is  as  follows :  '^  Said  party  of  the 
second  part  further  agrees,  as  a  condition  precedent  tonis  rights  to 
recover  any  damages  for  any  loss  or  injury  to  said  stock,  he  will 
give  notice  in  writing  of  his  claim  therefor  to  some  officer  of  said 
party  of  the  first  part,  or  its  nearest  station  agent,  before  said  stock 
is  removed  from  the  place  of  destination  above  mentioned,  or  from 
the  place  of  the  delivery  of  the  same  to  the  party  of  the  second 
part,  and  before  such  stock  is  mingled  with  other  stock." 

There  are  many  cases  holding  that  a  common  carrier  may,  by 
contract,  limit  the  time  within  whicli  claim  for  loss  must  be  made. 
In  Express  Oo.  v.  Caldwell,  21  Wall.  264,  it  was  held  that  an  agree- 
ment that  an  express  company  should  not  be  liable  for  the  SAm-Au- 
loss  of  a  package  unless  claim  was  made  within  nintey  days  ™o"™»- 
after  the  package  was  delivered  to  the  carrier,  it  reqninng  but  a  single 
day  to  transport  tlie  package  to  the  place  for  delivery,  was  valid. 
The  same  ruling  was  made  in  the  case  of  Westcott  v.  Fargo,  61 
N.  T.  642,  and  in  the  case  of  Express  Co.  v.  Harris,  51  Ind.  127. 
In  Express  Co.  v.  Caldwell  such  an  agreement  was  held  to  operate 
as  a  limitation  on  the  carrier's  common-law  liability ;  and,  as  the 
limitation  was  deemed  reasonable,  it  was  sustained.  The  same 
view  seems  to  have  been  taken  in  Express  Co.  v.  Harris; 'but  in 
Westcott  V,  Fargo  the  agreement  was  treated  as  in  the  nature  of  a 
statute  of  limitation,  and  it  was  denied  that  the  giving  of  the  re- 
quired notice  was  a  condition  precedent  to  right  of  action.  In 
Express  Co.  v.  Keagan,  29  Ind.  21,  such  a  contract  was,  in  effect, 
held  to  be  a  limitation  on  the  carrier's  common-law  obligation,  un- 
reasonable, and  void.  In  Express  Co.  v.  Caperton,  44  Ala.  103, 
such  an  agreement  seems  to  have  been  treated  as  in  the  nature  of  a 
statute  of  limitation ;  and  it  was  said  that  the  carrier  cannot  be  al- 
lowed to  make  a  statute  of  limitations  so  short  as  to  be  capable  of 
becoming  a  means  of  fraud."  In  the  cases  of  Goggin  v.  Kallway 
Co.,  12  £an.  416,  and  Bice  v.  Sailway  Co.,  63  Mo.  314,  it  seems  to 
have  been  held  that  a  contract  such  as  that  set  up  by  the  defendant 
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in  this  case  is  valid.  We  have  not  access  to  either  of  the  volumes 
in  which  these  cases  are  reported,  and  do  not  know  what  the  facts 
were. 

In  the  case  before  ns  there  can  be  no  doubt  that  it  was  the  in- 
tention of  the  carrier  to  Kmit  its  common-law  liability ;  for  the 
contracts  assert  that,  as  a  condition  precedent  to  the  shipper's  right 

to  recover  damages  for  an  injury  done  to  his  propeity 
caSribb'^oo^  while  in  the  hands  of  the  carrier,  the  shipper  shall  give 
SnjTiri^    "^'  notice  of  his  claim  before  the  animals  are  removed  from 

the  place  of  destination,  or  from  the  place  of  delivery. 
Such  a  contract  would  seem  necessarily  to  operate  as  a  limitation 
on  the  carrier's  common- law  liability ;  for  under  the  rules  furnished 
by  that  system  of  laws  for  the  determination  of  the  liability  of  a 
common  carrier  to  a  shipper  for  an  injury  done  to  the  property  of 
the  latter  while  in  course  of  transportation,  a  cause  of  action  arises 
at  once  upon  the  infliction  of  the  injury ;  and  the  requirement  of 
an  additional  fact,  before  a  cause  of  action  exists  and  may  be  en- 
forced, restricts  or  limits  the  right  which  the  shipper  would  have 
at  common  law.  In  the  absence  of  the  special  contract  relied  upon, 
when  an  unnecessary  delay  occurred,  and  iniury  resulted  there- 
from, the  shipper's  cause  of  action  was  complete ;  and  to  require 
notice,  as  does  the  special  contract,  as  a  condition  precedent  to  the 
accuring  of  the  cause  of  action,  is  but  to  say  that  the  contract  limits 
the  liability  of  the  carrier,  in  that  it  makes  its  liability  to  depend  on 
the  existence  of  a  fact  not  necessary  to  fix  liability  at  common  law. 
Although  the  rule  that  a  common  carrier  may  limit  its  liabiUty  by 
contract,  when  the  limitation  is  one  reasonable  in  character,  may 
have  its  origin  in  England  in  a  statute,  it  has  become  very  general 
in  the  States  of  this  u  nion  in  which  there  are  not  some  statutory 
regulations  forbidding  it. 

Considering,  then,  for  the  purposes  of  this  case,  that  the  statutes 
of  this  State  forbidding  any  limitation  of  the  liabUity  of  a  common 
carrier  by  contract  are  to  have  eflEect  only  as  to  such  cai-riage  as 
does  not  ^  beyond  the  limits  of  this  State,  the  question  ai^ises 
whether  tne  contract  relied  on  in  this  case  is  reasonable  in  its 

character.  The  petition  shows  that  both  the  carrier 
»Ss*°oF^oii-  and  the  sliipper  contemplated  that  the  animals  should 

be  transported  over  the  line  of  the  appellant's  railway, 

which  did  not  reach  the  place  of  destination,  and  that 
from  the  end  of  its  line  they  should  be  transported  over  another 
railway,  through  the  State  of  Illinois,  to  the  destination  ;  and  the 
special  contracts  set  up  in  the  answer  seem  to  have  contemplated  the 
same  facts.  The  sufliciency  of  the  answer  must  be  determined  by 
the  case  made  by  the  petition,  and  that  it  might  be  a  good  answer 
to  some  case  is  not  sumcient.  The  answer  must  present  a  defence 
to  the  case  made  by  the  petition.    If  the  answer  does  not  show 


TR4CT  UMIT- 

INO  UABIUTT. 


carrier's  liability — SPECIAL  CONTRACT.  Ill 

that,  under  the  facts  existing,  the  limitation  on  the  carrier's  liability 
sought  to  be  imposed  by  the  special  contracts  was  reasonable  in  its 
character,  then  the  answer  was  not  sufiScient,  and  the  conrt  below 
properly  sustained  the  demurrer.     If  a  carrier  sets  np  a  claim  to 
notice  of  a  given  fact  as  a  consideration  upon  which  its  liabUity  to 
a  shipper  is  to  depend,  then  it  is  incumbent  upon  it,  when  the 
notice  was  to  be  given  to  one  of  its  own  officers  or  agents,  to  show 
that  it  had  an  officer  or  agent  at  or  near  the  place  where  the  notice 
is  to  be  given,  in  any  case  in  which  the  shipper,  by  the  terms  of 
the  contract  through  which  notice  is  claimed,  is  to  hold  the  prop- 
erty shipped,  at  the  place  of  delivery,  at  his  own  expense  and  risk, 
until  it  can  be  inspected  by  some  agent  of  the  carrier.     This  would 
be  especially  true  when  the  property  to  be  inspected  is  intended 
for  immediate  sale  at  the  place  oi  destination,  is  perishable  in 
character,  likely  to  deteriorate  in  value  by  holding,  and  expensive 
to  keep.     If,  in  such  a  case,  the  carrier  has  not  an  officer  or  agent 
at  or  near  tlie  place  where  the  property  to  be  inspected  is  delivered, 
60  that  notice  may  be  promptly  given,  and  an  inspection,  if  de- 
sired, speedily  made^  then  a  contract  requiring  notice  to  be  given 
to  an  officer  or  agent  of  the  carrier  is  not  reasonable  in  its  character. 
The  contract  to  give  notice  was  not  the  entire  contract ;  the  notice 
was  required  to  be  given  to  an  officer,  or  the  nearest  station  agent 
of  the  carrier;  and  the  situation  of  such  officer  or  agent  with  ref- 
erence to  the  place  from  which  the  notice  mnst  necessaril  v  come, 
and  at  which  an  inspection,  if  desired,  would  necessarily  have  Xo 
be  made,  would  largely  determine  whether  the  contract  was  reason- 
able or  not.     The  answer  should  have  shown  that  the  carrier  had 
an  officer  or  agent  so  situated  that  the  contract  to  give  notice  to 
each  officer  or  agent  was  reasonable. 

Under  the  averments  of  the  petition,  the  place  of  delivery  was 
beyond  the  line  of  the  appellanrs  railway,  in  another  State,  and  no 
presumption  can  arise  tnat  the  carrier  had  on  officer  or  station 
agent  near  the  place  of  destination.  If  the  contract  were  one  valid, 
wnether  reasonable  or  not,  the  shipper  would  be  bound  by  its  terms; 
but,  when  its  validity  depends  upon  its  being  reasonable,  the  party 
who  asserts  its  validity  must  allege  the  facts  which  make  it  so.  It 
may  well  be  doubted  if  such  a  contract  as  relied  on  in  this  case 
ought  ever  to  be  sustained.  If  a  carrier  seeks  to  make  its  liability 
to  depend  on  notice  to  its  officer  or  agent  of  a  claim  for  damages, 
it  would  seem  that  the  responsibility  ofdetermining  who  is  an  officer 
or  agent  of  the  carrier,  within  the  meaning  of  the  contract,  should 
not  be  cast  upon  the  shipper ;  but  that  the  person,  and  his  locality, 
to  whom  the  notice  must  be  given,  ought  to  be  made  certain  by 
the  contract  ifself ,  and  especially  so  when  the  carrier  is  a  corpora- 
tion, and  the  property  is  to  be  delivered  beyond  the  line  of  its 
itMui,  through  another  carrier.    We  are  of  the  opinion  that  there 
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was  no  error  in  sustaining  the  demurrers  to  the  answer  setting  np 
the  defences  we  have  noticed. 

It  is  not  claimed  that  the  court  below  erred  in  any  charge  given 
bearing  on  the  measure  of  damages;  and,  if  the  appellant  desired 
a  charge  upon  that  subject,  it  should  have  asked  one.  The  verdict 
seems  to  be  sustained  by  the  evidence ;  and,  if  the  jury  believed 
the  testimony  of  the  witnesses,  it  cannot  be  held  excessive. 

The  judgment  of  the  court  below  will  be  affirmed. 

Condition  in  Contract  of  Shipment  requiring  Notice  of  loss  to  be  givem— 
See  International  &  G.  N.  R  Co.  v.  Underwood,  21  Am.  &  Eng.  R.li.  Cas. 
148;  Southern  Ex.  Oo.  v.  Glenn,  26  lb.  822  n. 
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V. 

Acres. 

(Adoanee  Caie,  Indiana.    December  18,  1886.) 

The  conductor  of  the  train  on  which  the  plaintiff  and  his  family  were  pas- 
sengers instructed  them  to  pass  into  the  forward  car,  as  the  one  they  were 
on  would  be  left  at  a  station.  In  attempting  to  do  as  they  were  instructed 
they  were  required  to  leave  the  car,  which  was  not,  in  fact,  left  at  the  sta- 
tion. The  conductor  refused  to  delay  the  train  sufficiently  for  them  to  asain 
enter  it,  and  the  passengers,  by  reason  of  their  detention,  were  ezposea  to 
hardships,  and  suffered  in  health,  for  which  the  plaintiff  brought  suit  to  re- 
cover damages,  and  obtained  a  judgment  for  $700.     ffeld^ 

1.  That  the  wrongful  refusal  of  the  company  to  carry  the  passengers  was 
a  tort,  and  not  a  breach  of  contract,  and  an  action  therefor  is  an  action  ex* 
delicto.  ' 

2.  That  the  judgment  will  not  be  reversed  on  account  of  the  amount  of 
the  verdict,  as  there  was  no  reason  to  believe  that  the  jury  acted  from  preju- 
dice, partiality,  or  corruption. 

Appeal  by  the  defendant  from  a  judgment  of  the  Superior 
Court  of  Tippecanoe  county  in  favor  of  the  plaintiff  in  an  action 
for  damages  for  failure  to  carry  passengers.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

JJ.  W.  Chase  and  J^red.  S.  Chase  for  appellant. 

John  R.  Coffroth  and  Thomas  A.  Stewart  for  appellee. 

Elliott,  Ch.  J. — This  action  was  instituted  by  the  appellee 
against  the  appellant,  to  recover  damages  for  refusing  and  neglect- 
ing to  carry  nim  and  his  family  to  a  station  on  the  line  of  appel- 
FAxm.  lant's  railroad,  for  which  he  had  purchased  tickets.    The 

evidence,  so  far  as  it  is  material  to  the  question  presented,  is  sub- 
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Btantially  this :  That  when  the  conductor  of  the  train  took  the 
tickets  from  the  appellee  he  directed  the  appellee  and  his  family 
to  leave  the  car  in  wnich  they  were  seated,  and  enter  a  car  in  front, 
as  the  car  would  be  left  at  ^swell,  one  of  the  company's  stations; 
that  they  attempted  to  obey  this  order  by  passing  through  the 
train,  but  were  required  to  get  off  the  train;  they  left  the  car  in 
which  they  were  seated,  attempted  to  get  onto  the  front  car  as  di- 
rected, at  the  small  station  of  Boswell  where  the  train  halted.  The 
car  in  which  the  appellee  and  his  family  were  seated  was  not  left 
at  Boswell,  but  was  taken  on  with  the  train.  The  appellee  put  his 
hand  on  the  conductor's  shoulder  as  the  train  was  aoout  to  start, 
atid  said  to  him  :  "Hold  on,  we  are  not  on  yet,"  but  the  conductor 
paid  no  attention  to  him,  and  gave  the  signal  for  the  train  to  move 
on. 

After  the  train  left  the  appellee  and  his  family  at  Boswell,  they 
started  to  go  into  the  depot,  but  the  a^ent  w6uld  not  permit  them 
to  remain,  there,  and  he  then  took  his  family  to  the  hotel,  and 
walked  four  miles  to  Talbot,  the  station  for  which  he  had  taken 
passage,  and  got  his  wagon  and  team,  which  he  had  left  there  to 
await  his  return  from  La  Fayette,  where  he  entered  the  train.  He 
drove  back  to  Boswell,  got  his  family,  and  drove  to  his  home,  reach- 
ing it  between  two  and  three  o'clock  in  the  morning.  The  appel- 
lee caught  a  severe  cold  from  exposure,  as  did  his  wife,  she  being 
incapacitated  from  doing  any  work  for  two  weeks.  The  jury 
awarded  the  appellee  $700  damages,  and  the  appellant  moved  for 
a  new  trial,  assigning  as  a  cause  that  "  the  damages  are  excessive." 
The  only  point,  as  counsel  for  the  appellant  say,  "  that  is  availa- 
ble for  the  appellant  is,  that  the  damages  are  excessive." 

It  is  insisted  by  the  appellee's  counsel  that  the  action  is  not  for 
a  breach  of  contract,  but  that  it  is  an  action  to  re- 
cover damages  for^a  tortious  breach  of  duty,  and  that  exckssivk  dam- 
it  is  so  recognized  and  treated  in  the  motion  for  a  new  okb  of  tort. 
trial.     The  position  of  appellee  is,  substantially,  that  if 
the  action  is  for  a  breach  of  contract,  then  there  is  no  cause  as- 
signed in  the  motion  for  a  new  trial  presenting  the  question  of 
error  in  the  amount  of  recovery ;  for  in  such  cases  the  cause  for  a 
new  trial  should  be  stated  as  ^^  error  in  the  assessment  of  the  amount 
of  recovery ;"  and  that,  as  the  cause  assigned  is  that  the  '^  damages 
are  excessive,"  the  appellant  must  be  deemed  to  have  acted  upon 
the  theory  that  the  action  is  to  recover  damages  for  a  tort. 

The  decided  cases  support  the  contention  of  counsel  that  the 
fourth  of  the  statutory  causes  for  a  new  trial — namely,  "that  the 
damages  are  excessive  " — is  proper  only  in  cases  of  torts.  Dix  v. 
Akers,  80  Ind;  431 ;  Frank  v.  Kessler,  Id,  8;  Busk.  Pr.  434. 

It  follows,  therefore,  that  the  appellant  treated  the  case  below 
upon  the  theory  that  it  was  one  of  tort,  and  so  ti*eats  it  here,  for 
the  theoly  adopted  governs.    Carver  v.  Carver,  97  Ind.  497. 
28  A.  &  £.  R.  Cas.- 
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^  Either  this  result  follows,  or  else  the  appellant  has  no  cause  in 
his  motion  presenting  the  question  counsel  say  is  the  only  available 
one. 

It  is  the  general  rule,  and  one  that  has  long  prevailed  in  this 
State,  that  the  wrongful  refusal  or  failure  of  a  common 
BSFU8AI.  TO  carrier  to  carry  passeiiscei's  is  a  tort  for  which  an  action 
oBBs  A  TORT.  Will  lic.  Gmcmuati,  etc.,  K.  Go.  v.  Eaton,  94  Ind.  474 ; 
s.  c,  18  Am.  &  Eng.  B.  R.  Gas.  254 ;  Lake  Erie,  etc., 
E.  Co.  V.  Fix,  88  Ind.  381 ;  Toledo,  etc.,  R.  Go.  v.  McDonongh,  63 
Ind.  289 ;  Jeffersonville,  etc.,  R.  Go.  v.  Rogei^s,  28  Ind.  1 ;  Jeffer- 
son ville,  etc.,  R.  Co.  V.  Rogers,  38  Ind.  116. 

It  may,  perhaps,  be  true  that  it  is  not  every  case  in  which  the 
refusal  of  a  carrier  to  carry  passengers,  who  have  rightfully  en- 
tered its  train,  to  their  destination,  can  be  deemed  a  tort,  but  we 
need  not  now  attempt  to  distinguish  between  the  cases — ^if,  indeed, 
there  is  any  ground  for  distinction — where  the  action  will  be 
deemed  one  for  a  bi*each  of  contract,  and  one  for  the  recovery  of 
damages  for  a  tort,  for  the  appellant  has  treated  the  action  as  one 
in  tort,  and  we  must  so  decide  it,  and  especiallv  as  there  are  facts 
which  at  least  tend  to  constitute  the  wrong  of  the  appellant  a  tort. 

As  the  action  is  to  be  deemed  one  in  tort,  we  cannot,  under  a 
firmly  established  imle,  interfere  with  the  verdict  of  the  jury, 
^^  unless  the  amount  is  so  outrageous  as  to  strike  every  one  with 
the  enormity  and  injustice  of  it,  and  so  as  to  induce  the  belief  that 
the  jury  must  have  acted  from  prejudice,  pai'tiality,  or  corruption. 
Indiana  Car  Co.  v.  Parker,  and  cases  cited  in  100  Ind.  196 ;  Wolf 
V.  Trinkle,  1  West.  Rep.  479 ;  R.  Co.  v.  Falvey,  1  West  Rep.  868 ; 
R.  Co.  V.  PedigOj  5  West.  Rep.  876. 

Judgment  affirmed. 


TorNo 

V. 

Pennsylvania  R.  Co. 

(Ad/oanee  Oaee^  Penmyhania.    January  24,  1887.) 

A  passenger  purchased  a  coupon  ticket  over  several  connectiDg  lines,  and 
was  informed  bv  the  ticket  s^nt  that  the  ticket  was  good  for  six  days,  and 
would  permit  him  to  stop  o£  He  accordingly  stopped  off  at  M.,  and  after  * 
wards,  oefore  the  expiration  of  the  ticket's  limitation,  proceeded  to  8.,  the  ter- 
minus of  one  of  the  roads,  over  which  a  coupon  attached  to  his  ticket  entitled 
him  to  ride.  After  leaving  S.,  and  while  on  the  road  to  H.,  over  a  different 
road,  but  operated  by  the  first  road,  he  tendered  his  ticket  to  the  conductor, 
who  was  the  same  as  on  the  train  from  M.  to  8.    The  conductor  refused  the 
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ticket,  and  ejected  the  passenger  from  the  train.  He  afterwards  boarded 
another  train ,  and  his  ticket  was  accepted.  He  thereupon  brought  suit  for 
trespass  against  the  road  wliich  sold  bim  the  ticket.     Edd^ 

1.  That  through  passenger  railway  tickets  in  the  form  of  coupons,  entitling 
the  holder  to  pass  over  successive  roads,  are  regarded  as  distinct  tickets  for 
each  road,  sold  by  the  agent  of  the  first  company  as  agent  for  the  others.    ^ 

2.  That  when  such  a  ticket  has  been  purchased  in  good  faith  from  an 
agent  acting  within  the  general  scope  of  nis  employment,  it  is  the  duty  of 
the  several  companies  named  therein  to  honor  it  until  it  is  used  or  expires 
by  its  own  limitation ;  and  such  company  is  bound  by  the  representations  of 
the  agent  as  to  stop- over  privileges. 

3.  That  the  eviaence  was  sufficient  to  warrant  the  jury  in  finding  that  the 
company  selling  the  ticket  was  the  agent  for  the  other  company,  and  that 
the  ticket  was  good  and  the  passenger  wrongfully  ejected. 

4.  That  testimony  that  the  train  from  which  the  passenger  was  ejected, 
was  the  same  train,  in  charge  of  the  same  conductor,  which  carried  the  pas- 
senger on  the  defendant's  road,  and  that  the  defendant  company  claimed  the 
proportion  of  fare  on  the  olaintifi's  ticket,  as  afterwards  accepted,  over  the 
road  where  he  was  ejected,  is  evidence  sufficient  to  be  submitted  to  the  jury 
that  the  defendant  company  was  operating  the  other  road,  and  that  the  sd- 
leged  trespass  was  committed  by  an  employee  of  the  defendant  company. 

January  term,  1886,  No.  161,  before  Mebcub,  Ch.  J.,  Goedon, 
Paxson,  Teunkey,  Sterrett  and  Green,  J.  J. 

Error  to  the  Common  Pleas,  No.  3,  of  Philadelphia  County,  to 
review  a  jadgment  on  a  verdict  for  defendant  in  an  action  on  the 
case  for  damages  for  ejection  from  defendant's  cars.    Keversed. 

The  facts  are  chiefly  stated  in  the  opinion  of  the  supreme  court. 
The  ticket  had  printed  on  its  face  the  following,  in  adaition  to  the 
conditions  mentioned  in  the  opinion  of  the  supreme  court :  ^^  Specisd 
limited  ticket,  good  for  one  continuous  passage,  Akron  to  Jrhila- 
delphia,  when  officially  stamped." 

It  appeared  in  evidence  that  the  ticket  was  stamped  "  N.  T.  P. 
&  O.  K.  B.,  Feb.  12,  1884,"  and  was  punched  upon  its  face  to  ex- 
pire Feb.  18,  1884. 

The  following  letter  by  the  general  passenger  agent  of  the  N. 
T.  P.  &  O.  B.  K.,  in  reply  to  the  letters  given  in  the  opinion  of 
the  supreme  court,  was  offered  in  evidence.  These  are  the  letters 
referred  to  in  the  charge  of  the  court  below : 

"  Replying  to  yours  of  March  21,  would  say  that  proportions  on 
tickets  referred  to  were  sent  to  the  auditor  before  the  receipt  of 
your  letter.  The  tickets  were  not  sold  at  the  regular  limited  rate 
from  Akron,  but  at  the  same  rate  at  which  we  sell  unlimited  tick- 
ets via  Waverly.  As  our  agent  has  instructions  to  limit  all  tickets 
sold  via  Elmira,  he  sold  this  party  at  the  unlimited  rate,  and  gave 
them  six  days'  time.  He,  however,  should  have  sold  them  to  Sun- 
bury  only.  Tickets  were  not  scalped  at  Sunbury.  The  propor- 
tion reported  you  on  this  ticket  was  $6.13.  If  you  still  insist  on 
your  local  rates,  $7.60,  from  Elmira,  I  will  instruct  the  auditor  to 
make  the  correction  in  future  report.  If  I  do  not  hear  from  you, 
I  shall  let  the  matter  pass  as  reported." 
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Depositions  given  in  evidence  by  the  plaintiff  tended  to  show 
that  the  tickets  were  issued  by  the  local  a^ent  upon  his  own  re- 
sponsibility, without  communicating  with  his  superiors. 

The  defendant,  to  maintain  the  issue,  put  in  evidence  the  ticket, 
and  closed. 

The  trial  judge  directed  a  verdict  for  the  defendant,  charging 
the  juiy,  inter  alia^  as  follows : 

^^  Under  all  the  evidence  in  this  case,  and  especially  under  the 
depositions,  ...  T  am  satisfied  that  the  remedy  liere  is  not  against 
the  Pennsylvania  E.  Co.  .  .  .  There  is  no  evidence  here  that  this 
ticket  was  refused  upon  a  road  which  belonged  to  the  defendant — 
no  evidence  whatever.  .  .  •  There  was  no  authority  to  make  this 
contract,  and  no  authority  is  pretended,  otiier  than  that  which 
arose  from  a  series  of  coupons  passing  this  person  over  various 
roads.  .  .  .  There  is  no  ratification  of  tliis  contract  by  the  letters 
produced,  and  which  is  commented  upon  by  one  of  the  gentlemen, 
counsel  for  plaintiff.  .  .  .  On  the  face  of  the  ticket  and  without 
more  evidence,  without  other  evidence,  the  conductor,  whatever 
may  have  been  said  of  the  way  in  which  the  thing  was  done,  and 
however  disagreeable  it  may  have  been  to  the  parties  concerned, 
and  unfortunate  under  the  circumstances,  it  strikes  me  now  (though 
perhaps  I  may  change  my  views  about  that  hereafter)  that,  with 
these  tickets  in  the  possession  of  the  passenger,  the  conductor,  with 
his  knowledge  of  events,  and  of  tne  fact  that  this  person  had 
stopped  off,  was  fully  justified  in  refusing  to  take  the  tickets." 

Tne  assignments  of  error  specified  the  portions  of  the  charge 
given  above  and  the  action  of  the  court  in  directing  the  jury  to 
find  a  yerdict.for  the  defendant. 

Wm.  Henry  Lex  and  E,  Goppee  Mitchell  for  plaintiff  in  error. 

David  W.  SeUere  for  defendant  in  error. 

Sterbbtt,  J. — ^Plaintiff's  right  to  recover  in  this  case  involved 
substantially  two  propositions,  ooth  of  which  it  was  incumbent  on 
him  to  maintain :  1,  That  the  ticket  which  the  conductor  refused 
to  honor,  on  February  16,  1884,  was  then  good  for  passage  from 
Sunbury  to  Philadelphia  ;  and  2,  That  the  conductor  by  whom  he 
was  forcibly  ejected  from  the  car  was  at  the  time  an  employee  of 
the  railroad  company  defendant,  acting  within  the  general  scope  of 
his  authority  as  such  conductor. 

If  the  testimony  tended  to  prove  both  of  these  propositions, 
there  was  error  in  withdrawing  the  case  from  the  jury  and  direct- 
ing a  verdict  for  defendant. 

As  to  the  first  proposition,  the  substance  of  the  testimony  is 
that  on  February  12,  1884,  plaintiff,  for  himself  andparty,  pur- 
Facts.  chascd  (from  the  ticket  agent  of  the  New  York,  Penn- 

sylvania &  Ohio  R.  Co.)  at  Akron,  Ohio,  four  "  special  limited " 
tickets  from  that  place  to  Philadelphia,  via  the  Elmira  &  Williams- 
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port,  Philadelphia  &  Erie,  I^orihem  Central,  and  Pennsylvania  R. 
Before  doing  bo  be  informed  the  ticket  agent  that  they  wished  to 
stop,  en  rouUj  at  least  thirty-six  hours,  at  Montandon  Jnnction.  a 
short  distance  west  of  Sunbury,  and  was  assured  by  him  that  tlie 
tickets  he  was  about  to  issue  would  permit  them  to  do  so ;  that 
they  would  be  good  over  each  of  the  roads  named  in  the  respective 
coupons  until  midnight  of  February  18.  The  date  on  the  margin 
of  eaeh  ticket  was  accordinglv  punched  by  the  agent  for  the  pur- 

Sose  of  limiting  the  time  within  which  they  could  be  used  to  six 
ays  from  date  of  issue. 

The  printed  contract,  on  the  face  of  the  ticket,  declares  the 
holder  thereof  agrees  with  the  respective  companies  over  whose 
road  he  is  to  be  carried  "  to  use  the  same  on  or  oefore  the  date  as 
cancelled  by  punch  on  the  margin  of  this  contract  ticket ;  and  the 
holder  hereof  failing  to  comply  with  this  agreement,  either  of  said 
companies  may  refuse  to  accept  this  ticket  or  any  of  the  coupons 
thereof,  and  demand  the  full  regular  fare,  which  the  holder  agrees 
to  pay." 

Attached  to  the  ticket,  held  by  plaintiff  as  well  as  each  of  the 
others,  were  four  coupons,  calling  respectively  for  "  one  first-class 
passage,"  "Elmii-a  to  Williamsport,  via  Elmira  &  Williamsport 
JR.  R."  "  Williamsport  to  Sunbury,  via  Philada.  &  Erie  Railway,'^ 
"  Sunbury  to  Harrisburg,  via  Northern  Central  Railroad,"  and 
"Harrisburg  to  Philada.  via  Pennsylvania  R.  R."  Plaintiff  and 
each  of  bis  three  companions,  being  provided  with  one  of  these 
coupon  tickets,  started  on  their  journey,  and  reaching  Montandon 
Junction,  on  the  Philadelphia  &  Erie  R.,  stopped  on,  as  they  had 
arranged  to  do  before  leaving  Akron.  On  their  way  thither  they 
used  all  the  coupons  except  the  two  last  named.  Having  pur- 
chased local  tickets  to  Sunbury,  the  terminus  of  the  Philadelphia  & 
Erie  R.,  they  checked  their  baggage  through  to  Philadelphia  and 
resumed  their  journey  on  February  16. 

The  local  tickets  were  of  course  taken  up  on  the  way  to  Sunbury. 
After  leaving  that  place,  plaintiff  offered  his  through  ticket  to  same 
conductor  in  charge  of  same  train.  He  refused  to  receive  it  and 
demanded  full  fare  over  the  I^orthern  Central  R.  to  Harrisburg. 
Plaintiff  then  called  his  attention  to. the  punched  date  on  margm 
of  the  ticket,  showing  that  it  had  two  davs  yet  to  run,  and  told 
him  what  occurred  between  himself  and  the  agent  from  whom  it 
was  purchased ;  but  the  conductor  insisted  on  payment  of  full  fare, 
and,  upon  plaintiff's  refusal  to  pay,  ejected  him  and  his  compan- 
ions from  the  car,  refusing  at  same  time  to  give  them  their  bag- 
gage. After  waiting  several  hours  at  a  way  station,  they  boarded 
the  next  eastern-bound  train. 

Plaintiff  then  offered  to  the  conductor  the  rejected  ticket,  and  it 
was  received,  without  objection,  to  Harrisburg,  and  thence  to  Phila- 
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delphia.    Thus  the  ticket  which  the  former  conductor  pronoanced 
worthless  the  other  recognized  as  valid. 

The  fact  that,  with  the  single  exception  complained  of,  the  ticket 
was  honored  on  all  the  roads  named  in  the  respective  conpons 
tends  to  prove  that  it  was  issued  under  some  arrange- 
TiSSr-SSS?"  ment  between  the  companies  operating  them  and  the 
iSr  FOB  iSw  New  York,  Pennsylvania  &  Ohio  R.  Co. ;  in  other 
words,  that  the  last-named  company  acted  as  agent  of 
the  others  in  selling  the  through  tickets.  If  so,  they  were  re- 
spectively bound  by  the  act  of  the  ticket  agent  at  Akron,  done 
within  the  general  scope  of  his  authority. 

On  the  margin  of  the  ticket  are  printed  letters  and  figures  in- 
dicating the  oaya  and  months  of  the  year  in  which  they  were 
issued ;  and  the  testimony  shows  it  was  the  duty  of  the  selling 
ticket  agent  to  stamp  upon  each  ticket  the  date  of  issue,  and  punch 
out  the  date  limiting  the  time  within  which  it  could  be  used.  If 
he  made  a  mistake  or  violated  the  instructions  of  his  principals,  it 
is  very  clear  that  the  confiding  traveller  should  not,  in  consequence 
thereof,  be  treated  as  a  trespasser.  When  a  railroad  ticket  has 
been  purchased  in  good  faith,  as  the  ticket  in'  this  case  appeara  to 
have  oeen,  from  an  agent  acting  within  the  general  scope  of  his 
employment,  it  is  the  duty  of  the  several  companies  named  therein 
to  honor  it  until  it  is  used  or  expires  by  its  own  limitation. 

It  is  well  settled  that  through  tickets,  in  the  form  of  coupons, 
entitling  the  holder  thereof  to  pass  over  successive  roads,  usually 
import  no  contract  with  the  company  selling  the  same  to  carry 
Bucli  person  beyond  the  line  of  its  own  road.  '^  They  are  to  be 
regarded  as  distinct  tickets  for  each  road,  sold  by  the  first  com- 
pany, as  agent  for  the  others,  so  far  as  the  passenger  is  concerned." 
2  Redf.  Railways,  4th  ed.  276,  pi.  2. 

In  accordance  with  this  just  and  reasonable  rule,  the  ticket  in 

fnestion  contains  the  printed  declaration  that  the  New  York, 
Pennsylvania  &  Ohio  K.  Co.,  'Mn  selling  this  ticket  for  passage 
over  other  roads,  acts  only  as  agent  for  them,  and  assumes  no 
responsibility  beyond  its  own  line."^ 

We  conclude  therefore  that  the  testimony  was  sufiicient  to  have 
warranted  the  jury  in  finding  the  first  above-stated  proposition. 
If  60,  the  company  opemting  or  carrying  passengers  over  the 
Northern  Central  K,  Ton  the  hue  of  which  the  allesred  trespass  was 
committed)  was  bouna,  by  the  act  of  its  agent  in  selling  the  ticket, 
to  honor  the  coupon,  at  least  for  one  continuous  passage  over 
that  road,  at  any  time  before  expiration  of  the  limit  mdicated  by 
the  punched  date  on  the  ticket ;  and  the  ejection  of  plaintiff  f mm 
the  car  by  its  employee  was  a  trespass  for  which  it  is  answerable 
in  damages. 

As  to  the  second  proposition,  we  think  the  testimony  was  ^uflS- 
cient  to  have  justified  its  submission  also  to  the  jury.     It  is  prac- 
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tically  conceded  that  defendant  Company  was  then  operating  the 
Elmira  &  Williamsport  R.  and  the  !rhiladelphia  &  Erie  R. ; 
and  the  testimony  tends  to  show  that  the  train  in  which  plaintiff 
was  carried  to  Sunburj,  the  terminus  of  the  latter  road,  was  the 
same  train  that  passed  over  the  Northern  Central  R.,  all  the  while 
in  charge  of  the  same  conductor  by  whom  plaintiff  was  ejected 
from  one  of  the  cars  thereof. 

The  correspondence  also  between  the  assistant  general  passenger 
agent  of  defendant  road,  and  the  general  passenger  agent  oi  the  Kew 
York,  Pa.  &  Ohio  R.  Co.,  tends  to  prove  that  all  tne  roads  named 
in  the  coupons,  between  Elmira  &  Philadelphia  were  then  operated 
by  defendant  R.  Co.  In  the  communication  of  the  former  ad- 
dressed to  the  latter  he  says : 

"  I  have  had  referred  to  me,  by  our  auditor  of  passenger  receipts, 
coupons,  Sunbury  to  Philadelphia,  of  tickets  Kos.  39,  40,  41,  and 
42,  of  form  A  192,  Philadelpnia,  sold  at  Akron,  O.,  on  February 
12,  1884,  the  holders  of  which  stopped  off  at  Sunbury,  Pa.,  on 
account  of  the  limit  being  six  days.  As  we  cannot  accept  limited 
proportions  on  tickets  that  are  issued  with  a  limit  that  permits  pas- 
sengers to  stop  off,  I  must  request  that  you  will  report  to  this 
Company  $7.50  for  each  of  the  above  named  from  Elmira," 

The  tickets  thus  referred  to  are  those  purchased  by  plaintiff  for 
himself  and  his  party.  The  demand  thus  made  by  defendant 
Company  of  $7.50  for  each  passenger  from  Elmira  to  {Philadelphia 
necessarily  implies  that' it  was  operating  the  intervening  roads, 
and  that  hence  it  was  entitled  to  claim  the  proportion  of  fare  be- 
tween the  points  named.  It  is  evidently  predicated  on  the  assumed 
fact  that  defendant  Company  was  then  operating  the  several  roads 
between  those  points. 

The  evidence  in  support  of  the  second  proposition  is  more  than 
a  scintilla.  In  the  absence  of  rebutting  testimony  the  jury  might 
well  have  found  that  the  alleged  trespass  was  committed  by  an 
employee  of  defendant  Company  as  conductor  of  one  of  its  trains. 

We  think,  therefore,  that  the  learned  judge  erred  in  withdraw- 
ing the  case  from  the  jury  and  directing  a  verdict  for  defendant. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

Through  Coupon  Tickets  over  DIttinct  Roadt'-Duty  and  Liability  of 
Several  Companiett — See  Penna.  R.  Co.  v,  Connell,  26  Am.  &  Eng.  R.  R. 
Oas.  268  n.    Little  Rock,  etc.,  R.  Co.  v.  Dean  and  note,  21  lb.  279-282. 
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OfPE!NHEIHEB 
V. 

Denveb  &  Bio  Grande  R.  Cfa 

(Adocmoe  Ccuey  Colorado.    November  12,  1886)* 

The  plaintiff  was  ejected  from  a  train  of  the  defendant  road  upon  which 
he  was  travelling  by  virtue  of  a  mileage  ticket,  and  subsequently  sued  the 
company  for  damages.  The  defendant  plead  that  the  ticket  was  issued  upon 
the  condition,  of  which  the  plaintiff  had  notice,  that  it  was  not  available 
over  that  portion  of  the  road  upon  which  he  was  travelling.  Upon  this  point 
there  was  a  conflict  of  testimony,  the  plaintiff  contending  that  he  had  re- 
ceived no  such  notice.  Instructions  haa  been  given  by  the  general  manager 
of  the  defendant  road  to  .its  agents  and  conductors  not  to  honor  such  tickets, 
both  verbally  and  in  writing.  Upon  the  trial  the  general  manager  testified 
that  he  was  unable  to  find  a  copy  of  the  written  instructions,  and  oral  testi- 
mony was  admitted  as  to  their  purport.  The  verdict  of  the  jury  was  for 
defendant,  and  the  plaintiff  appealed.    Hddy 

1.  That  the  jury  are  the  judges  of  the  credibility  of  witnesses,  and  the 
court  will  not  review  their  findings  upon  the  question  of  notice  unless  they 
are  palpably  affainat  the  weight  of  the  evidence. 

2.  That  as  the  verdict  was  for  the  defendant,  objections  to  the  instructions 
of  the  court  relative  to  the  measure  of  damages  in  case  they  should  find  for 
the  plaintiff,  will  not  be  considered  upon  appeal. 

3.  That  there  was  no  error  in  admitting  oral  testimony  as  to  the  purport 
of  the  instructions  concerning  mileaffe  tickets. 

4.  That  evidence  that  the  defendant  had  sold  the  same  kind  of  ticket  to 
another  person  about  the  time  of  the  sale  to  plaintiff,  and  that  suc^  ticket 
was  used  without  objection  by  the  company,  was  inadmissible. 

Ebbob  to  District  Court,  Arapahoe  couutjr. 

Thifi  was  an  action  bronght  bj  the  plaintijS  in  error  against  the 
defendant  railway  company  to  recover  damages  for  an  alleged 
ejectment  from  one  of  the  defendant's  trains.  The  main  issue  in 
tne  trial  of  the  case  in  the  court  below  was  whether  the  plaintiff, 
at  the  time  he  purchased  his  mileage  tickets,  was  notified  by  the 
agents  of  the  defendant  company  that  they  would  not  be  accepted 
for  fare  over  that- portion  of  the  company's  road  between  Salida 
and  Leadville.  Yerdict  for  the  defendant,  and  judgment  thereon. 
The  points  decided  do  not  require  any  more  extended  statement 
of  the  facts. 

Geo.  H.  Kohn  for  plaintiff  in  error. 
K  0.  WblcoU  for  aefendaht  in  error. 

Elbebt,  J. — 1.  There  is  no  ground  for  saying  that  the  verdict 
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in  this  case  is  so  palpably  against  the  weight  of  evidence  as  to  call 
for  tlie  interference  of  this  court.  The  witnesses  Eecles 
and  Sheppard  both  testified  that  they  notified  the  plain-  SSSSSatioIJ? 
tiff  that  the  mileage  tickets  which  he  purchased  were  ^JSStStncm 
not  good  over  that  portion  of  the  defendant's  road  be- 
tween Salida  and  Leadville.  The  jury  accepted  tneir  testimony  as 
against  that  of  the  plaintiff,  who  testified  affirmatively  that  there 
was  no  such  notification,  and  the  witness  Eppstein,  who  testified 
negatively  that  he  heard  no  conversation  on  the  subject.  The  jury 
are  the  judges  of  the  credibility  of  witnesses,  and  we  see  no  reason 
to  question  their  finding  in  this  case. 

2.  The  objections  taken  to  the  instructions  of  the  court  need  not 
be  considered.  That  portion  of  the  charge  to  which  they  are  taken 
concerns  the  measure  of  damages,  and  was  for  the  guidance  of  the 
jury  only  in  case  they  should  find  that  the  plaintiff  was 

entitled  to  recover.  '  The  jury  having  found  upon  tbe  EiiwTnioiiYOF 
main  issue  that  the  plaintin,  by  reason  of  his  notice  that  SSSSSf  ^"^ 
the  ticket  was  not  good  for  fare  between  Salida  and 
Leadville,  was  not  entitled  to  recover,  that  portion  of  the  charge 
ob;[ected  to  had  no  use  or  office  to  fulfil.  For  a  like  reason,  the 
objection  that  the  plaintiff  was  not  allowed  to  testify  in  rebuttal 
of  the  testimony  given  by  the  conductor  and  brakeman,  need  not 
be  considered.  The  jury  having  found  against  the  plaintiff  upon 
the  main  issue,  the  testimony  of  the  conductor  and  brakeman  upon 
the  point  sought  to  be  rebutted  was  of  no  importance. 

3.  The  tickets  purchased  by  the  plaintiff,  concerning  which  the 
controversy  arises,  contained  a  condition  that  they  sho^d  be  good 
only  on  those  portions  of  the  defendant  company's  railroad  wliere 
the  defendant  company's  regulations  warranted  their  acceptance. 
The  plaintiff  had  notice  of  this  condition  at  the  time  he  purchased 
the  tickets.  The  testimony  shows  that  the  defendant  company 
had  a  verbal  agreement  with  the  Denver,  South  Park  &  Pacific 
B.  Co.  to  the  effect,  inter  alia^  that  the  defendant  should  issue 
no  mileage  tickets  applicable  to  that  portion  of  its  line  between 
Salida  and  Leadville.    The  reference  on  the  ticket  was 

to  this  regulation  or  verbal  afi^reement.    It  further  ap-  whiS?'^tickSt 

•  1       P    .  /.     .p.  .       -^r         XT'       *^       ^A8         ISSUED— 

pears  that,  in  pursuance  of  this  agreement,  Mr.  Nims,  notification 
the  general  passenger  agent  of  the  defendant,  had  issued 
orders,  both  verbaJly  and  in  writing,  to  the  proper  agents  and  con- 
ductors of  the  company,  not  to  sell  or  receive  mileage  tickets  for 
that  portion  of  the  defendant's  road.  Mr.  Nims  testifies  that, 
when  this  instruction  was  in  writing,  it  consisted  of  a  notice  written 
on  the  bottom  of  the  tariff  sheet,  stating  that  the  mileage  tickets 
were  not  good  west  of  Salida.  He  testifies  that  he  made  eveiy 
effort  to  nnd  one  of  these  tariff  sheets  by  a  thorough  search  at  his 
office  and  everywhere  else,  and  was  unafele  to  find  one.  This  left 
it  entirely  proper  for  the  court  to  admit  oral  testimony  as  to  the 
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purport  of  the  instruction,  which  appears  to  have  been,  according 
to  the  testimony  of  the  conductor,  Tanimeny,  the  simple  direction, 
"Mileage  tickets  will  not  be  honored  by  conductors."  A  like 
objection  taken  to  the  testimony  of  the  witness  Sheppard  is  also 
untenable,  for  the  reason  that  it  does  not  appear  with  any  certainty 
that  the  instructions  given  to  him  as  agent  of  the  company  were 
otherwise  than  verbal. 

4.  The  oflEer  to  show  by  Mr.  Eppstein  that  the  defendant  com- 
pany had  sold  the  same  kind  of  a  ticket  to  him  about  the  time  of 
the  sale  to  plaintiff,  and  that  such  ticket  was  used  without  restric- 
tion upon  the  defendant's  road,  was  properly  rejected.  The  I'eal 
question  at  issue  was  whether  the  plaintiff  was  notified,  at  the  time 
TTHJD8TD1  ^^  ^^^^  purchase  of  the  ticket,  that  it  was  not  good,  and 
iKATioN-HoH- "  would  not  be  received,  for  fare  between  Salida  and 
FOR  ornzB  Leadville ;  and  the  ofEer  to  prove  that  the  defendant 
Company  had  sold  a  mileage  ticket  to  another  party  with 
a  different  limitation,  or  with  no  limitation,  or  that  they  had  in  one 
or  more  instances  waived  the  limitation,  was  not  pertinent  to  the 
issue.  These  mileage  tickets  were  issued  by  the  defendant  com- 
pany to  larffe  shippei*s  and  commercial  travellers,  and  not  to  the 
general  public.  They  were  at  a  lower  rate  than  the  regular  fare, 
and  issued  ex  mera  gratia  to  parties  doing  a  greater  or  less  amount 
of  business  upon  their  line.  With  respect  to  such  tickets  no  ques- 
tion of  unjust  discrimination  can  arise. 

The  foregoing  embraces  all  the  points  argued  by  counsel  for 
plaintiff  in  error,  and  all  the  assignments  that  are  regarded  as  re* 
quiring  notice.    The  judgment  of  tlie  court  below  is  affirmed. 


Ceonin 

V. 

Highland  Street  R.  Co. 

(Adwince  Com,  MoisaehtueUs.    Mctreh  23, 1887.) 

Massachusetts  Pub.  St.  c.  113,  §  47,  relatinff  to  commutation  checks  on 
street  railways  provide  that  such  checks  shall  not  entitle  the  holder  'Ho  a 
passage  over  the  same  route  on  which  the  check  was  issued,  or  a  route  paral- 
lel thereto,  and  between  and  including  two  common  points."  MM  that  it 
is  not  necessary  that  two  street-car  routes  should  be  parallel  for  the  whole 
length  of  each  or  of  either,  in  order  to  fall  within  the  meaning  of  the 
statute.  If  the  route  on  which  the  passenger  proposes  to  travel  is  substan* 
tially  parallel  to  that  on  which  he  receives  his  check,  and  if  it  is  between 
And  includes  two  common  points,  it  is  enough,  and  his  trip  back  in  the 
direction  from  which  he  came  is,  substantially,  a  return  trip. 
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Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  of 
Suffolk  county  in  favor  of  defendant  in  an  action  of  tort  for  being 
ejected  from  defendant's  horse  cars^    Affirmed. 

The  case  was  heard  in  the  coui*t  below  on  the  following  agreed 
statement  of  facts : 

The  only  question  for  the  court  is  whether  the  check  tendered 
by  the  plaintiff  was  good  for  the  ride  the  plaintiff  was  taking. 

The  plaintiff  was  a  plumber  by  trade,  residing  at  Ko.  8  Soley 
Street,  ^boston,  Charlestown  District,  and  having  his  usual  place 
of  business  at  Ko.  16  Boylston  Street,  Boston.  Said  No.  16  is  on 
the  southerly  side  of  said  Boylston  Street,  between  Tremont  and 
Wasliington  streets,  and  about  one  third  of  the  distance  from  Tre- 
mont Sti'eet  to  Washington  Street.  The  defendant  is  a  corporation 
owning  and  operating  a  street  railwav  in  said  Boston. 

On  said  September  7,  1885,  at  about  6.25  a.  m.,  the  plaintiff 
entered   a  car    of    the    Middlesex    E.   Co.,    a  corporation   also 
owning  and  operating  a  street  railway  in  said  Boston,  on  Main 
Street,  opposite  Winthrop  Street,  in  said  Charlestown  District,  for 
the  purpose  of  going  to  his  said  place  of  business.    The  streets 
through  which*  said  Middlesex  car  was  run  on  said  September  7, 
and  through  which  it  and  a  certain  number  of  the  other  cars  of 
said  Middlesex  Company  were  then  and  are  now  regularly  run 
every  six  minutes,  were  as  follows,  viz. :  From  Charlestown  Neck, 
through  Main  Street  to  City  Square ;.  through  City  Square   to 
Warren  Aveime;  through  Warren  Avenue  to  Warren  Bridge; 
over  Warren  Bridge  to  Beverly  Street ;  through  Beverly  Street  to 
Charlestown  Street;  through  Charlestown  Street  to  Haymarket 
Square ;  through  Haymarket  Square  to  New  Washington  Street ; 
through  New  Washington  Street  to  Washington  Street ;  through 
Washington  Street  to  Summer  Street ;  through  Summer  Street  to 
Lincoln  Street ;  through  Lincoln  Street  to  Beach  Street ;  through 
Beach  Street  to  Federal  Street ;  through  Federal  Street  to  Knee- 
land  Street;   through  Kneeland  Street  (stopping  to  leave  and 
receive  passengers  at  the  Old  Colony  and  ^boston  &  Albany  depots) 
to  Lincoln  Street;  through  Lincoln  Street  to  Beach  Street;  through 
Beach  Street  to  Washington  Street;  through  Washington  Street 
to  Boylston  Street ;  through  Boylston  Street  to  Tremont  Street ; 
through  Tremont  Street  to  Scollay  Square;  through  Scollay  Square 
to  Cornhill;  through  Cornhill  to  New  Washington  Street;  through 
New  Washington  Street  to  Haymarket  Square;  through  Haymarket 
Square  to  Cliarlestown  Street;   through  Charlestown   Street  to 
Beverly  Street ;  througli  Beverly  Street  to  Warren  Bridge ;  over 
Warren  Bridge  to  Warren  Avenue ;  through  Warren  Avenue  to 
City  Square ;  through  City  Square  to  Park  Street ;  through  Park 
Street  to  Warren  Street ;  through  Warren  Street  to  Main  Street ; 
and  through  Main  Street  t#  Charlestown  Neck.     To  ride  over  this 
entire  distance  two  fares  of  five  cents  each  arc,  and  were  on  said 
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September  7,  required.  A  paasenger  can,  and  conid  on  said 
September  7,  ride  on  a  single  fare  of  five  cents  around  to  the 
corner  of  Tremont  and  Boylston  streets;  but  it  required  another 
fare  of  five  cents  to  ride  back  to  Charlestown  KecK.  Soon  after 
entering  said  Middlesex  car,  and  while  it  was  passing  over  said 
Warren  bridge,  the  plaintiff  paid  the  conductor  of  said  Middlesex 
car  the  sum  of  eight  cent&,  and  received  from  said  conductor  an 
eight-cent  check,  so  called,  in  due  form  and  dated  the  same  day, 
and  being  a  check  of  the  kind  referred  to  in  the  first  paragraph  of 
Pub.  Stat.  chap.  113,  §  47.  At  about  6.45  a.m.  the  plaintin  left 
said  Middlesex  car  at  the  corner  of  Washington  and  Summer 
streets,  and  walked  directly  to  his  said  place  of  business,  Ko.  16 
Boylston  Street,  it  taking  less  time  to  walk  from  Summer  Street 
Xhan  it  would  to  ride  round  in  said  Middlesex  car.  He  remained 
at  said  No.  16  Boylston  Street  transacting  business  until  shortly 
before  9.45  a.  m.,  when,  desiring  to  purchase  certain  goods  from 
the  firm  of  Dalton  &  Ingersoll,  wholesale  dealers  in  plumbers' 
supplies,  No.  17  Union  Street,  Boston,  he  left  his  said  place  of 
busmess,  went  directly  (heref  rom  to  Tremont  Street,  walked  down 
Tremont  Street  until  a  car  of  the  defendant  corporation  overtook 
him,  and,  at  about  9.45  a.  m.,  got  upon  said  Highland  car  on  said 
Tremont  Street,  between  Mason  and  West  streets,  for  the  purpose 
of  going  to  said  Dalton  &  Ingersoll's  said  place  of  business  to 
purchase  goods,  as  aforesaid.  Said  No.  17  Union  Street  is  on  the 
easterly  side  of  said  Union  Street,  between  North  and  Hanover 
streets,  and  a  few  doors  from  North  Street.  The  streets  through 
which  said  Highland  car  was  run  on  said  September  7,  and  through 
which  it  and  a  certain  number  of  the  other  cars  of  said  Highland 
company  were  then  and  are  now  regularly  run  every  ten  mmutes, 
were  as  follows,  viz. :  From  West  Koxbury  Park,  through  Blue 
Hill  Avenue  to  Dudley  Street ;  through  Dudley  Street  to  Hamp- 
den Street;  through  Hampden  Street  to  Northampton  Street; 
through  Northampton  Street  to  Shawmut  Avenue ;  through  Shaw- 
mut  Avenue  to  Tremont  Street;  through  Tremont  Street  to  Scollay 
Square ;  through  Scollay  Square  to  Court  Street ;  through  Court 
Street  to  Hanover  Street;  through  Hanover  Street  to  New  Wash- 
ington  Street;  through  New  Washhigton  Street  to  Haymarket 
Square;  through  Haj'market  Square  to  Canal  Street;  through 
Canal  Street  to  Causeway  Street ;  back  through  Canal  Street  to 
Haymarket  Square;  through  Haymarket  Sqiiare  to  Sudbury  Street; 
through  Sudbury  Street  to  Court  Street;  tlirough  Court  Street  to 
Scollay  Square;  through  ScoHay  Square  to  Tremont  Street;  through 
Tremont  Street  to  Shawmut  Avenue;  through  Shawmut  Avenue 
to  Northampton  Street;  through  Northampton  Street  to  Hampden 
Street;  through  Hampden  Street  to  Dudley  Street;  through  Dud- 
ley Street  to  Blue  Hill  Avenue ;  and  through  Blue  Hill  Avenue 
to  said  West  Roxbury  Park.    The  nearest  point  to  said  No.  17 
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TTDion  Street,  reached  upon  said  Highland  car,  is  at  the  comer  of 
Hanover  and  New  Washington  Streets ;  and  the  shortest  distance 
from  the  Highland  track  at  tliat  point  to  said  No.  17  is  through 
Hanover,  Friend,  and  Union  streets,  and  is  fonr  hundred  and  fifty- 
nine  (459)  feet.  The  nearest  point  to  said  No.  17  Union  Street, 
reached  upon  said  Middlesex  car,  is  the  crossing  of  New  Washing- 
ton and  Ehn  Streets,  and  the  shortest  distance  from  the  Middlesex 
track  at  that  point  to  said  No.  17,  is  through  Elm  and  Union 
streets,  and  is  four  hundred  and  twelve  (412)  feet.    After  the 

Slaintifi  had  got  upon  said  Highland  car,  the  conductor  thereof 
emanded  the  plaintifiPs  fare ;  and  thereupon  the  plaintiff  tendered 
to  said  conductor  said  eight-cent  check  which  he  had  received  from 
the  conductor  of  said  Middlesex  car.  The  conductor  of  said  High- 
land car  refused  to  receive  said  check,  and  the  plaintiff  refusing  to 
pay  any  other  fare,  said  conductor  of  said  Hijj^hland  car  compelled 
the  plaintiff  to  leave  said  Highland  car  at  School  Street,  on  said 
Tremont  Street.  The  nineteenth  location  of  the  Middlesex  B. 
Co,  is  in  the  followinor  words : 

'^  On  and  after  Jan.  1,  1879,  the  route  and  running  of  the  cars 
of  the'  Middlesex  R.  Co.  in  the  city  proper  shall  be  as  follows, 
viz. : 

^^  Eighteen  cars  per  hour,  and  no  more,  may  pass  up  Washington 
Street  southerly  from  Coruhill;  of  this  number  six,  and  no  more, 
may  leave  Washington  Street,  at  Summer  Street,  and  pass  through 
Summer,  Lincoln,  13each,  Federal  and  Kneeland  streets  to  the  Old 
Colony  depot ;  and  return  thence,  via  South,  Beach,  Washington, 
Boylston,  Tremont,  streets,  Cornhill,  and  Washington  Street,  to 
Haymarket  Square,  and  thence  to  Chnrlestown. 

"Twelve  cars  per  hour  may  leave  Washington  Street  at  Temple 
Place,  and  pass  through  Temple  Place,  Tremont  Street,  Cornhill, 
and  Washington  Street  to  Haymarket  Square,  and  return  thence 
to  Charlestown. 

"  Six  cars  per  hour,  and  no  more,  may  pass  from  Havmarket 
Square  through  Sudbuir  Street,  to  Scollay  Squai'e,  ana  return 
thence  via  Cornhill  and  Washington  Street." 

Other  locations  have,  suice  1879,  been  granted  to  both  said  Mid- 
dlesex and  Highland  companies;  so  that  on  said  September  7  the 
streets  through  which  said  cars  of  said  companies  were  run,  as  set 
forth  in  this  statement,  were  as  herein  described.  The  cars  of  said 
Highland  and  Middlesex  companies  pass  over  the  same  tracks  and 
rails  on  Tremont  and  New  Washington  streets. 

If  the  court  shall  be  of  the  opinion  that  said  eight-cent  check 
was  ^ood  for  the  ride  which  tne  plaintiff  was  taking  upon  said 
Highland  car,  then  judgment  is  to  be  entered  for  the  plaintiff  for 
the  sum  of  $150 ;  otherwise  judgment  is  to  be  entered  for  the 
defendant.  The  court,  after  hearing,  ordered  judgment  for  def end- 
ant  on  the  agreed  facts,  and  plaintiff  appealed. 
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Philip  J.  Doherty  for  plaintiflF. 
James  Hewina  for  defendant. 

C  Allen,  J. — It  appears,  by  a  reference  to  the  various  statutes 
cited  by  the  defendants,  that  formerly  all  the  street  railways  in 
DiFFKRBCT  sTA.  Bostou  mct  at  or  near  a  common  central  point,  in  what 
TOTo^T  PBovi.  .^  ^^^  Scollay  Square,  and  the  original  statute  pro- 
viding for  commutation  checks  (Stat,  1864,  chap.  229,  §  27),  was 
passed  for  the  purpose  of  enabling  a  passenger,  without  paying 
two  full  fares,  to  complete  his  passage  to  a  point  which  could  not 
be  reached  in  the  car  in  which  he  started.  The  statutes  concern- 
ing street  railways  were  revised  in  1871,  and  consolidated  into  a 
general  Act  (Stat.  1871,  chap.  381),  and  by  §  36  it  was  provided 
that  a  passenger  who  paid  for  a  commutation  check  should  receive 
a  check  which  should  entitle  him  to  a  passage,  on  the  same  day 
only,  in  any  car  run  in  Boston,  by  any  other  corporation,  betweeti 
any  two  points  therein.  This  of  coui*se  would  not  enable  a  pas- 
senger to  get  two  rides  upon  different  cars  of  the  same  company, 
and  the  purpose  does  not  appear  to  have  been  different  from  that 
of  Stat.  1864,  chap.  229,  §  27.  Bat  as  the  locations  of  street  rail- 
ways  were  extended  and  multiplied,  the  provision  was  found  to  be 
60  broad  as  to  be  subject  to  abuses ;  and  an  amendment  was  made 
by  Stat.  1878,  chap.  204,  that  Stat.  1871,  chap.  381,  §  36,  should 
not  be  constimed  to  require  a  commutation  check  to  be  issued 
or  received  "for  a  passage  upon  a  car  run  over  the  same  route 
with  that  on  which  suchchecK  was  issued,  or  over  a  route  parallel 
thereto  or  including  two  common  points."  These  two  sections 
are  now  incorporated  into  Pnb.  Stat.  chap.  113,  §  47.  The  abuse 
which  the  amendment  gf  1878  was  intended  to  prevent  appears  to 
have  been  the  obtaining  by  a  passenger  of  what  would  amount 
substantially  to  a  return  trip  by  using  a  car  of  another  company, 
at  a  lower  rate  than  he  could  do  it  upon  a  car  of  the  company 
which  issued  the  check.  The  statute  is  to  be  construed  with 
reference  to  the  well-known  usage  to  require  one  fare  for  a  trip  to 
the  end  of  the  company's  line,  and  another  fare  for  the  return  trip. 
A  passenger  could  not  take  the  return  trip  upon  the  same  com- 
pany's line  by  means  of  a  commutation  check,  because  the  statute 
expressly  limited  him  to  a  car  run  by  another  company.  But  if 
another  company  happened  to  run  cars  over  a  line  which  would 
enable  a  passenger  to  make  what  would  amount  substantially  to  a 
return  trip  therein,  he  might,  until  the  passage  of  the  Stat.  1878, 
chap.  204,  have  done  this  upon  a  commutation  check.  The  Legisla- 
ture did  not  intend  to  give  to  a  passenger  the  benefit  of  two  trips 
at  a  reduced  rate,  both  of  which  might  either  wholly  or  substan- 
tially have  been  made  upon  the  line  of  the  same  company ;  but  to 
enable  him  at  the  reduced  rate,  to  reach  his  point  of  destination 
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beyond  the  route  of  the  first  company,  and  when  two  lines  must  be 
used  for  that  purpose. 

Such  beiu^  the  obvious  design  of  the  Legislature,  it  is  to  be 
considered  whetlier  the  phraseology  of  the  statute  is  such  as  to 
give  to  the  plaintiff  in  the  present  case  the  right  for  which  he  con- 
tends, and  whether  he  came  within  the  limitation  that  he  should 
not  be  entitled  to  a  passage  over  the  same  route  on  which  the 
check  was  issued  or  a  route  parallel  thereto  and  between  and  in- 
cluding two  common  points. 

The  plaintiff  contends  that  '^  the  same  route"  means  a  passage  in 
one  direction  only,  for  which  the  passenger  is  carried  for  one  fare, 
and,  that  in  his  case  this  meant  the  route  from  Charles-  .,„,_ 

THS  8AXB 

town  to  the  corner  of  Boylston  and  Treraont  streets  in  route  "-mbak- 
Boston,  following  the  coui^se  taken  by  the  cars  of  the 
Middlesex  Co.  in  making  what  may  be  called  the  inward  trip  from 
Charlestown  to  Boston;  while  the  defendant  contends  that  ^Hhe 
same  route"  means  the  whole  route  traversed  in  an  inward  and 
outward  trip  from  Charlestown  to  Boston,  and  then  back  to  Charles- 
town  again.  This  difference  is  considered  important  by  the  re- 
fipective  counsel,  because  it  is  easier  to  sav  that  the  route  of  the 
defendant's  car  was  parallel  to  the  outward  trip  of  the  Middlesex 
Co.'s  car  from  Boston  to  Charlestown  than  to  tne  inward  trip.  In- 
deed, we  do  not  understand  that  the  counsel  for  the  plaintin  goes 
80  far  as  seriously  to  contend  that  the  routes  of  the  two  companies 
from  the  point  at  the  corner  of -Boylston  and  Tremont  streets  to 
the  point  at  the  corner  of  Hanover  and  New  Washin^on  streets, 
those  being  two  common  points,  are  not  to  be  deemed  either  the 
same  route  or  routes  parallel  to  each  other.  For  much  the  greater 
portion  of  the  way  they  are  the  same ;  and  when  they  separate,  at 
ScoUay  Square,  they  soon  come  together  again.  The  plaintiff  had 
started  from  his  place  of  business  on  Boylston  Street  via  Tremont 
Street  for  No.  17  Union  Street.  The  car  of  the  defendants  passed 
alons  Tremont  Street,  by  Bovlston  Street,  and  the  point  which  it 
reached  nearest  to  the  plaintiff's  destination  was  at  the  corner  of 
Hanover  and  New  Washington  streets.  The  plaintiff,  according 
to  the  statement  in  his  counsel's  brief,  intended  to  ride  in  the  de- 
fendant's car  to  that  point  The  car  did  not  come  along  until  he 
had  walked  a  short  distance  on  Tremont  Street ;  but  the  route  of 
the  car  which  he  took  was  between  and  including  two  common 
points,  and  was  substantially  the  same  as  the  return  route  of  the 
Middlesex  Co.'s  cars ;  and  the  intended  trip  of  the  plaintiff  was  in 
substance  a  return  trip  to  the  point  of  his  destination,  he  having 
passed  that  point  on  his  inward  trip. 

Giving  a  reasonable  and  practical  construction  to  the  statute,  and 
having  rerard  to  the  obvious  intention  of  the  legislature,  the  route 
of    the    defendant's   car  along   Tremont    Street,  to    the    com- 
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mon  point  at  the  janction  of  Hanover  and  New  Washington 
coaaTBuonoir  Btreets,  luast  be  deemed  to  be  parallel  to  the  inward 
-plSfiSSJ'^  route  of  the  Middlesex  Co.  Exact  parallelism  was  not 
BouTB.  contemplated,  and,  having  reference  to  the  streets  of 

Boston,  a  somewhat  liberal  construction  must  necessarily  be 
adopted.  It  is  not  necessary  that  the  two  routes  should  be  ]>aral- 
lei  for  the  whole  length  of  each,  or  of  either,  in  order  to  fall  within 
the  meaning  of  the  statute.  So  strict  a  construction  would  leave 
few  if  any  cases  in  which  the  limitation  would  have  effect.  If  the 
route  on  which  the  passenger  purposes  to  travel  is  substantially 
parallel  to  that  on  which  he  received  his  check,  and  if  it  is  between 
and  includes  two  common  points,  it  is  enough.  He  is  not  entitled 
to  be  carried  over  such  a  route.  So  far  as  his  contemplated  trip  ia 
concerned,  it  is  a  parallel  route  ;  and  his  trip  back  in  the  direction 
from  which  he  came  is  substantially  a  return  trip. 

It  is  not  a  material  consideration  that  the  inward  route  of  the 
Middlesex  Co.  on  reaching  the  corner  of  Washington  and  Summer 
streets,  makes  a  wide  divergence  in  order  to  reach  and  pass  the 
stations  of  the  Old  Colony  and  Boston  &  Albany  Railroads,  and  that 
its  course  is  quite  circuitous  until  it  reaches  Boylston  Street.  If  the 
Old  Colonv  K.  station  were  treated  as  the  end  of  the  inward  route 
of  the  Miadlesex  Co.  the  whole  of  its  inward  and  outward  routes 
would  be  substantially  parallel  to  each  other,  except,  indeed,  where 
they  are  identical.  The  inward  route,  however,  for  which  only 
one  fare  is  required,  continues  to  the  corner  of  Boylston  and  Tre- 
.  mont  streets,  and  this  includes  a  portion  of  the  return  trip  from 
the  furthest  point  reached.  It  is  urged  that  the  route  of  the  de> 
fendant  cannot  be  considered  as  parallel  with  any  part  of  the  route 
traversed  by  the  cars  of  the  Middlesex  Co.  in  going  from  the  cor- 
ner of  Washington  and  Summer  streets  to  the  corner  of  Tremont 
and  Boylston  streets.  But  clearly,  if  the  route  of  the  Middlesex 
Co.  continued  along  Washington  Street  to  Boylston  Street  and 
thence  to  Tremont  Street,  omitting  the  detour,  there  would  be  no 
difficulty  in  treating  the  defendant's  route  as  parallel.  So,  if  it 
continued  along  Washington  Street  to  Essex  Street,  which  is  almost 
opposite  Boylston  Street,  and  made  the  detour  through  Essex 
Street  to  Lincoln,  and  continued  thence  as  it  does  at  present, 
coming  back  in  Washington  Street  almost  to  the  very  point 
where  it  diverged  thei^efrom,  the  fact  of  its  making  this  circuit — 
almost  a  loop — would  not  require  a  different  construction.  The 
route  from  W  ashington  Street  to  the  Old  Colony  station  and  back 
again  to  Washington  Street  would  be  still  more  clearly  parallel  to 
itself  than  it  now  is.  The  point  of  divergence,  according  to  the  pres- 
ent route,  is  at  Summer  Street — a  little  further  back ;  and  aooord- 
ingly  for  the  space  between  Summer  Street  and  Boylston  Street  the 
defendant's  route  on  Tremont  Street  could  hardly  be  considered  as 
parallel,  if  this  space  alone  were  to  be  considered ;  but  taking  the 
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whole  of  the  route  together,  and  looking  at  the  question  prac- 
tically, the  fact  that  a  somewhat  wide  detour  is  made  at  one  place 
by  one  of  two  routes  between  two  common  points  does  not  render 
it  impossible  to  consider  and  call  the  two  routes  parallel  to  each 
other,  by  a  use  of  language  whieb  is  appropriate  to  the  descrip- 
tion of  street  railway  routes  in  Boston.  It  is  probable  that  in  the 
description  of  steam  railway  routes  in  mountainous  regions  an 
Mual  freedom  of  construction  would  be  both  proper  and  necessary, 
lor  much  the  larger  portion  of  the  defendant's  route  between  Jiie 
two  common  points,  it  is  closely  parallel  to  the  inward  route  of  the 
Middlesex  Co.  The  detour  made  by  the  latter  company  after 
carrying  passengers  to  a  point  which,  according  to  the  shortest 
line,  is  Pi*etty  near  to  the  end  of  the  inward  trip,  may  be  dis- 
regarded. The  language  of  the  statute  might,  perhaps,  have  been 
more  clearly  expressed,  but  its  purpose  is  sufficiently  plain,  and  the 
plaintiff's  case  falls  within  the  limitation  which  was  fairly  and 
reasonably  intended  to  be  put  upon  the  use  of  commutation  cLecks. 
Judgment  affirmed. 


HUFFOBD 
V. 

Obakd  Rapids  and  Indiana  R.  Go. 

{Adccmee  Oom^  Michigan,    Fdruary  8,  1887.) 

The  plaintiff  had  purchased  a  ticket  of  the  authorized  agent  of  the 
defendant  railroad  compaDy,  believing  in  good  faith  that  it  was  genuine, 
and  issued  by  the  company,  and  such  as  the  agent  had  a  right  to  sell.  When 
asked  for  his  ticket  he  stated  such  facts  to  the  conductor  of  the  train,  but 
was  told  by  the  conductor  that  he  could  not  receive  it  for  his  fare.  The 
plaintiff  declined  to  pay  his  fare  again,  and  the  conductor,  laying  his  hands 
upon  him,  told  him  that  unless  it  was  paid  he  would  be  put  off.  The  plain- 
tiff then  paid  the  fare  under  protest.  HM^  that  the  conductor  was  bound 
to  take  the  statements  of  the  plaintiff  as  true  until  the  contrary  was  proven, 
without  regard  to  any  words,  figures,  or  other  marks  on  the  ticket,  and  that 
by  laying  his  hands  upon  him  with  the  purpose  of  removing  him  from  the 
train,  the  conductor  was  guilty  of  assault  and  battery,  for  which  the  com- 
pany  was  liable  in  damages. 

The  Michigan  act  (Laws  1885,  p.  104)  passed  May  14, 1885,  providing  that 
a  party  aggrieved  by  the  charge  of  a  circuit  judge  may  assign  errors  thereon 
in  the  supreme  court  the  same  as  though  exceptions  had  been  taken  at  the 
trial  in  the  circuit  court,  applies  to  questions  of  practice  only,  and  is  a 
remedial  statute  intended  to  apply  to  cases  pending  as  well  as  those  subse- 
quently commenced ;  and,  when  Uie  trial  of  a  cause  was  concluded  March 
14,  1885,  and  the  bill  of  exceptions  settled  May  26,  1886,  errors  were  prop- 
erly so  assigned  May  81,  1886. 

28  A.  &  £.  R.  Cas.— 9 
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Error  to  circnit  court,  Cent  conntj. 

Tagga/rt  <&  Denisan  forplaintiflE  in  error, 

T.  J.  O^Brien,  and  J.  S.  Campbell  for  defendant  in  error. 

Sherwood,  J. — In  this  case  the  plaintiff  snes  the  defendant  for 
an  alleged  assault  and  battery,  which  he  avers  was  committed  upon 
him  on  the  nineteenth  day  of  September,  1882,  by  one  of  the  con- 
ductors of  the  defendant,  while  he  was  riding  upon  one  of  its 
trains,  without  any  justification.  The  case  was  tried  before  Judge 
Montgomery  in  the  Kent  circuit  by  jury,  and  the  plaintiff  failed 
to  recover,  and  now  brings  error. 

The  case  was  before  this  court  on  error  at  the  January  term, 
1884.  A  new.  trial  was  then  ordered,  which  has  since  been  had, 
the  proceedings  in  which  we  are  now  called  upon  to  review.  The 
plea  in  the  case  was  the  general  issue. 

The  plaintiff^s  claim  is  that  the  conductor  wrongfully  threatened 
to  expel  him  from  the  cars  of  defendant,  and  for  that  purpose  laid 
FAcn.  violent  hands  upon  him,  and  tliereby  compelled  the 

plaintiff,  who  was  in  feeble  health  at  the  time,  to  pay  fare  a  second 
time,  the  plaintiff  having  bought  and  paid  for  a  ticket  which  the 
conductor  refused  to  take.  The  ticket  held  by  the  plaintiff,  when 
purchased  by  him  at  Manton,  was  represented  to  him  by  the  agent 
as  good  to  Traverse  City.  Traverse  City  is  located  on  one  of 
defendant's  branch  lines,  connecting  with  the  main  line  at  Walton 
junction,  which  is  situate  about  nine  miles  north  of  Manton ;  and 
It  was  between  these  two  stations  that  the  alleged  altercation  oc- 
curred. If  what  the  plaintiff  states  is  true,  the  defendant  owed 
him  a  ride  on  its  train  to  Walton  junction ;  and,  if  what  the  de- 
fendant's conductor  testifies  to  is  true,  the  ticket  held  by  the  plain- 
tiff did  not  furnish  the  proper  evidence  of  the  plaiiitin's  rignt  to 
ride  between  the  points  named.  Counsel  for  defendant  claims 
that,  as  between  the  conductor  and  the  passenger,  the  former  can 
only  accept  a  ticket  from  the  latter  in  payment  of  fare  when  it 
contains  upon  its  face  the  marks,  words,  letters,  and  figures  required 
by  the  rules  of  the  company  to  be  placed  thereon,  showing  the 
holder's  right  to  ride,  and  that  what  appears  upon  the  face  ox  the 
ticket  is  conclusive  between  them ;  that  the  conductor  has  the  right 
to  act  accordingly.  It  was  upon  this  theory  the  cause  was  tried 
and  submitted  to  the  jury. 

The  ticket  purchased  was  part  of  an  excursion  ticket,  good  when 
first  issued  for  a  ride  from  Sturgis  to  Traverse  City.  After  the 
plaintiff  had  purchased  and  paid  for  the  ticket,  he  observed  it  did 
not  look  like  the  ticket  he  had  been  accustomed  to  purchase,  and 
thereupon  he  returned  to  the  ticket  office,  and  asked  the  agent  if 
it  was  good,  and  was  informed  by  the  agent  it  was.  He  then  en- 
tered the  defendant's  passenger  coach,  and  the  train  moved  on  for 
Walton  junction.    When  the  conductor  asked  for  the  plaintiff's 
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fare,  he  delivered  to  him  the  ticket  be  had  thus  purchased.  The 
conductor  told  plaintiff  he  could  not  receive  it  for  his  fare,  where- 
upon plaintiff  informed  the  conductor  that  he  bought  the  ticket  at 
Manton  of  the  company's  agent,  and  was  informed  bj  him  it  was 
good ;  that  he  paid  the  agent  for  the  ticket,  and  he  should  not  pay 
his  fare  again.  The  conductor  then  laid  his  hand  upon  plaintiff's 
shoulder,  and  i*ang  the  bell,  and  told  the  plaintiff  unless  he  paid 
the  fare,  which  was  25  cents,  he  would  put  the  plaintiff  off  the 
train.  The  plaintiff  then  under  protest  paid  the  fare  demanded 
of  him. 

These  facts  appear  by  the  record,  and  are  not  disputed.  Whether 
or  not  the  ticket  had  been  cancelled  between  Grand  Kapids  and 
Walton  junction  by  conductor's  marks  was  a  fact  con-  ^ 
tested  before  the  jury,  and  upon  this  subject  the  court  tictSt-ptoot' 
charged  the  jury  :  "  If  the  ticket  had  been  cancelled  *  "* 
between  those  points,  then  upon  its  face  it  was  an  invalid  ticket, 
and,  when  the  fact  was  called  to  the  attention  of  the  plaintiff,  he 
had  no  longer  a  ri^ht  to  insist  upon  being  transferred  over  this 
Hne  upon  that  ticket;"  and  further  charged:  ^'If  it  was  not 
valid  on  its  face,  but  had  been  cancelled  between  these  points,  the 
plaintiff  cannot  recover  in  this  action."  And  in  response  to  a 
juror,  the  circuit  judge  further  charged  that  ^^  there  seems  to  be 
some  little  difference  of  opinion  as  regards  the  testimony  concern- 
ing the  punching  of  that  ticket, — whether  there  was  the  two  punch- 
marks  on  it  when  it  was  presented  to  the  conductor,  or  wnether 
there  was  only  one,  and  tnat  he  put  the  other  punch-nlark  in  it 
when  it  was  presented  to  him.  ...  I  said  to  you  that  if  the  ticket, 
upon  its  face,  appeared  to  be  a  genuine  ticket  entitling  the  party 
to  ride  between  the  stations  named,  Manton  and  Walton  junction, 
and  had  no  evidence  of  its  infirmity,  or  of  having  been  used  before, 
and  the  plaintiff  purchased  it  in  good  faith,  and  believing  that  it 
entitled  him  to  a  ride  between  the  stations,  then  it  should  be  treated 
as  such,  and  the  party  would  have  a  right  to  refuse  to  leave  the 
car ;  but  that  if  the  ticket  was  punclied,  indicating  to  the  conductor 
by  tlie  punch-mark  that  it  had  been  used  before  betweeen  Grand 
Kapids  and  Walton  junction,  that  would  be  evidence  of  an  in- 
firmity #f  the  ticket,  and  the  plaintiff  would  not  be  entitled  to  in- 
sist upon  that  ticket  being  received." 

These  charges,  with  the  exception  of  that  wherein  the  court 
says  the  plaintiff  would  have  a  right  to  refuse  to  leave  the  cars, 
are  erroneous.  There  seems  to  be  no  question  but  that  the  plain- 
tiff purchased  his  ticket  of  an  agent  of  the  company,  who  had  the 
right  to  sell  the  same  and  receive  the  plaintiff's  money  therefor ; 
that  the  ticket  covered  the  distance  between  the  two  stations,  and 
was  purchased  by  the  plaintiff  in  perfect  good  faith;  that  the 
ticket  was  genuine,  and  was  issued  by  the  company,  and  one  which 
its  agents  had  the  right  to  sell  to  passengers.     The  plaintiff  had  a 
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right  to  rely  upon  the  statemeDts  of  the  agent  that  it  was  good, 
and  entitled  him  to  a  ride  between  tlie  two  stations.  It  was  a 
contract  for  a  ride  between  the  two  stations,  that  the  defendant's 
agent  had  a  right  to  make,  and  did  make,  with  the  plaintiff.  The 
ticket  given  by  the  agent  to  the  plaintiff  was  the  evidence  agreed 
upon  bj  the  parties,  by  which  the  defendant  shoald  ther^ter 
recognize  the  rights  of  plaintiff  in  his  contract ;  and  neither  the 
company,  nor  any  of  its  agents,  conld  thereafter  be  permitted  to 
say  the  ticket  was  not  such  evidence,  and  conclusive  upon  the  sub- 
ject. Passengers  are  not  interested  in  the  internal  affairs  of  the 
companies  whose  coaches  they  ride  in,  nor  are  they  required  to 
know  the  rules  and  regulations  made  by  the  directors  of  a  company 
for  the  control  of  the  action  of  its  agents  and  management  of  its 
affairs. 

When  the  plaintiff  told  the  conductor  on  the  train  that  he  had 
paid  his  fare,  and  stated  the  amount  he  paid  to  the  agent  who  gave 
nim  the  ticket  he  presented,  and  told  him  it  was  good,  it  was  the 
dutpr  of  the  conductor  to  accept  the  statement  of  the 
plamtiff  until  he  found  out  it  was  not  true,  no  matter 
snoniRAxs-  what  the  ticket  contained  in  words,  figures,  or  other 
marks.  All  sorts  of  people  travel  upon  the  cars ;  and 
the  regulations  and  management  of  the  company's  business  and 
trains  which  would  not  protect  the  educated  and  uneducated,  the 
wise  and  the  ignorant,  alike,  would  be  unreasonable  indeed.  On 
the  undisputed  facts  in  this  case,  I  think  the  plaintiff  was  entitled 
to  go  to  Walton  junction  upon  the  ticket  he  presented  to  the  con- 
ductor. Maroney  v.  Old  Colony  &  N.  R.  Co.,  106  Mass.  163; 
Murdock  v.  Boston  &  A.  B.  Co.,  137  Mass.  293 ;  s.  c,  21  Am.  & 
£ng.  R.  R.  Cas.  268.     See  this  case  in  53  Mich.  118. 

In  this  case  the  trial  was  concluded  on  March  14,  1885.  The 
bill  of  exceptions  was  settled  May  26,  1886,  and  errors  were  as- 
si^ed  in  this  court  on  May  31  following.  On  the  fourteenth  of 
M2Ljy  1885,  the  act  was  passed  whereby  a  party  aggrieved  by  the 
charge  of  the  circuit  judge  may  assi^  errors  upon  such  charge  in 
this  court  the  same  as  if  exceptions  had  been  taken  thereto  at  the 
circuit.  Laws  1885,  p.  104.  I  think  errors  in  this  case  were 
properly  assigned  to  the  charge.  The  statute  applies  to  a  question 
of  practice  only.  It  is  a  remedial  statute,  and  was  intended  to 
apply  to  cases  then  pending,  as  well  as  to  those  thereafter  to  be 
commenced. 

There  is  no  discussion  of  the  other  questions  raised  required  for 
a  proper  disposition  of  the  case. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Camfbkll,  0.  J.,  and  Mobsb,  J.,  concurred.  Ohampun,  J.,  did 
not  sit. 
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Florida  Southbbn  B.  Co. 

V. 

Katz. 

{Adwmee  Cate^  Florida.    F^mtary  28, 1887.) 

When  a  passenger  goes  on  the  train  of  a  railroad  company,  and  pays  his 
fare  to  be  transported  to  some  locality  on  such  company's  road,  and  the  con- 
ductor, before  the  journey  is  completed,  tells  the  passenger  that  the  train  will 
not  go  the  station  to  which  such  passenger  has  paid  to  be  carried,  and  that 
he  can  either  get  oft  at  the  station  where  the  train  is  then  stopping,  or  go  to 
some  other  point,  whereupon  the  passenger  leaves  the  train,  he  has  a  right 
of  action  against  the  company  for  damages. 

But  if,  after  the  passenger  leaves  the  train,  the  conductor  tenders  him  back 
the  fare  for  the  uncompleted  part  of  his  jourpey,  and  he  voluntarily  receives 
it,  he  thereby  waives  his  right  of  action. 

Appeal  from  Alachua  county,  Fifth  judicial  circuit 
Calhouriy  Davis  <Ss  QiUis  for  appellant. 
Ashby^  Scott  <&  Thrasher  for  appellee. 

McWhorteb,  0.  J. — The  plaiutiflE  went  on  the  passenger  car  of 
defendant  at  Miaanopy  to  be  carried  on  the  same  day  to  Ocala, 
and  back  to  Micanopy.    The  plaintiff  was  traveling  on  facts. 

what  is  known  as  a  thousand-mile  ticket,  containing  a  coupon  for 
each  mile.  On  the  return  from  Ocala,  plaintiff  handed  to  the  con* 
ductor  bis  ticket-book,  and  the  conductor  detached  and  took  there- 
from the  number  of  coupons  necessary  to  pay  plaintiff's  fare  to 
Micanopy,  stating  at  the  time  that  he  did  not  know  whether  the 
train  would  go  to  Micanopy  or  not ;  that  he  would  not  know,  until 
the  train  reached  Lochbie  or  Evlston,  which  were  telegraph  sta- 
tions, what  his  orders  would  be.  After  passing  Eviston,  the  con- 
ductor informed  plaintiff  that  the  train  would  not  go  to  Micanopy, 
and  that  plaintiff  would  either  have  to  get  off  at  micanopy  Junc- 
tion or  go  on  to  Gainesville.  A  spur  track  runs  from  the  main 
line,  at  a  point  called  Micanopy  Junction,  to  Micanopy,  a  distance 
.  of  three  miles.  The  conductor  stopped  the  train  at  the  junction, 
and  repeated  what  ke  had  said  to  the  plaintiff, — ^that  he  would  have 
to  get  off  there,  or  go  on  to  Gainesville.  Plaintiff  insisted  that  he 
should  be  carried  to  Micanopy,  and,  on  the  conductoi*'s  ref usal,  got 
off  the  train  at  the  junction.  The  conductor  then  offered  him 
back  A  part  of  his  mileage  coupons  which  he  had  detached,  which 
plainti^  says  he  at  first  refused,  ^^  but  then  did  take  them  back 
under  protest."  The  coupons  i-eturned  to  plaintiff  were  ten  in 
number,  of  which  three  were  punched,  and  seven  not  punched. 
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The  plaintiff  walked  to  Micanopy,  a  distance  of  about  three  miles^ 
by  which  he  was  fatigued  and  made  sick.  Plaintiff  in  his  evidence 
said  that  he  meant,  by  taking  the  mileage  coupons  back  ^^  under 
protest,'^  that  ^'  he  firat  refused  to  take  them,  and  then  took  them." 
The  plaintiff  claims  damages  for  not  carrying  him  to  Micanopy, 
The  judge  charged  the  jury  that  "if  plaintin  received  back  the 
fare  under  protest,  and  without  intention  to  give  up  his  right  to  be 
carried  back  to  Micanopy,  then  he  did  not  give  up  his  rights." 

The  question  presented  in  this  case  is,  did  the  plaintiff,  oy  receiv- 
ing back  his  fare,  waive  his  right  to  an  action  for  damages?  Plain- 
tiff says  that  he  received  the  fare  back  under  protest, 
p^^  wSm  He  does  not  say  that  any  compulsion  was  used,  or  any 
RioKT  TO  lo.  presenre  brought  to  bear  on  him  to  make  him  tiike  the 
tare  back.  If  there  had  been,  he  would  not  have  been 
bound  by  the  act.  We  cannot  regard  it  in  any  other  light,  in  the 
absence  of  compulsion  or  duress,  than  his  voluntary  acceptance 
of  it.     From  the  allegations  in  the  declaration  and  the  proof,  the 

Slaintiff  was  entitled  to  recover  damages.  It  is  not  necessary  to 
etermine  here  whether  his  right  of  action  was  founded  on  con- 
tract or  tort.  Ordinarily  any  act  which  would  amount  to  a  waiver 
of  a  right  of  action  on  one  would  be  equally  applicable  to  the 
other.  Was  the  act  of  the  plaintiff  in  receiving  back  his  fare  from 
the  conductor  a  waiver  of  his  right  of  action  2  When  a  passenger 
pays  the  fare  demanded  to  be  transported  from  one  locality  to 
another  on  a  railroad  train,  it  is  the  duty  of  th,e  person  in  charge 
thereof  to  carry  such  passenger  to  the  place  to  which  he  has  paid 
to  be  carried.  The  law  imposes  this  obligation  alone  on  the  ground 
that  the  railroad  company  iiad  received  a  consideration  therefor. 
If,  before  the  railroad  company  have  completed  the  carriage  as  con- 
templated, the  conductor  tenders  to  the  passenger  the  amount  of 
his  fare  for  the  uncompleted  portion  of  the  journey,  stating  to 
him  that  the  train  was  not  going  to  the  place  to  wliich  the  passen- 
ger had  paid  to  be  carried,  and  he  voluntarily  receives  it,  there  is 
no  obligation  on  the  company  to  carry  him  further. 

The  passenger  must  be  considered  as  having  waived  his  right  to 
be  carried  over  that  portion  of  the  route  for  which  the  company 
have  no  consideration.  So  if,  after  the  refusal  of  the  railroad  com- 
pany to  ti-ansport  the  passenger  to  his  point  of  destination,  the 
passenger  gets  off  the  train,  and  the  conductor  tendei-s  him  his  fare 
for  the  uncompleted  part  of  the  journey,  and  he  voluntarily  receives 
it,  he  must  be  considered  as  having  waived  his  right  to  damages 
for  the  non-performance  of  the  undertaking.  The  law,  as  we  have 
said,  imposes  the  obligation  on  the  railroad  company  to  transport 
him  solely  on  the  ground  that  he  has  paid  them  to  do  it.  If,  after 
a  failure  of  the  company  to  carry  him,  he  receives  back  the  consid- 
eration paid,  it  leaves  the  company  without  the  foundation  on 
which  alone  its  obligation  could  rest,  and  deprives  him  of  the  right 
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of  suing  on  a  promise  from  which,  by  his  own  act,  he  has  removed 
the  only  support.    Judgment  reversed. 

Ejection  of  Passenger  taking  Wrong  Train.     See  Haggerty  e.  Flint  & 
Peie  Marquette  K  Co.,  and  note,  26  Am.  &  £ng.  R  K  Gas.  196-dOl. 


LomsviLLs  AND  Nashvillb  B.  Oo. 

V. 

Ballabd. 

(Advance  Case,  Kentuehy.    Mareh  5,  1887.) 

The  plaintiff,  after  purchasing  a  proper  ticket,  took  passage  from  one  inter- 
mediate station  to  another  upon  a  passenger  train.  It  failed  to  Stop  at  the 
platform,  at  her  place  of  destination,  which  was  a  flag  station.  There  was 
evidence  tending  to  show  that  there  was  misconduct  towards  the  plaintiff  on 
the  part  of  the  conductor  and  brakeman.    Elddy 

1.  That  such  eyidence  was  admissible. 

d.  That  a  railroad  company  is  bound  to  protect  all  passensers  on  its  trains 
from  oppression,  fraud,  malice,  insult  or  other  wilful  misconduct  on  the  part 
of  those  in  charge  of  the  train,  and  to  protect  female  passengers  from  ob- 
scenity, immodest  conduct,  or  wanton  approach.  For  its  failure  to  provide 
such  protection  it  is  liable  for  exemplary  damages. 

Appeal  from  circuit  court,  Marion  county. 

Wm.  Idndsay  and  JBaimUree  <&  Lisle  for  appellant. 

SiU  <&  Hives  for  appellee. 

Holt,  J. — The  appellee,  Lou  E.  Ballard,  after  purchasing  a 
proper  ticket,  took  passage  from  one  intermediate  station  to 
another,  upon  a  passenger  train  of  the  Louisville  &  Nashville  B. 
It  fulled  to  stop  at  the  platform  at  the  place  of  destina^  facts. 

tion,  which  was  a  fla^  station.  It  was  a  down  grade  at  that  point, 
and  there  is  some  evidence  tending  to  show  that  the  car-brakes  did 
not  operate  well,  in  consequence  of  which  the  train  ran  some  50  or 
60  yards  beyond  the  platform,  where  it  was  stopped,  and  the 
station  then  announced  by  the  proper  person,  but  the  appellee  did 
not  get  oS  the  train.  IJpon  the  other  hand,  there  is  testimony 
tending  to  show  that  this  stop  was  not  made,  and  that  no  effort 
was  made  to  stop  the  train,  until  it  was  done  at  the  request  of  the 
appellee,  at  a  point  between  her  destination  and  the  next  station. 
The  weight  of  the  evidence  shows  that  the  conductor  then  informed 
her  that  she  could  either  go  on  to  the  next  station,  or  he  would 
stop  the  train  and  she  could  get  off  there ;  and  that,  upon  his  so 
temng  her  the  second  time,  he  did  stop  it,  and  she  got  off  at 
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that  pointy  which  was  a  lonely  place,  and  about  a  mile  beyond  her 
station. 

8he  0ay6  that  the  condnctor  ^*  seemed  very  impatient,  and  his 
tone  was  rather  rough  for  a  gentleman  ;"  that  he  did  not  assist  her 
in  getting  off  with  iier  baggage,  which  consisted  of  a  valise  and 
bundle ;  and  that,  as  she  jumped  from  the  lower  step  of  the  plat- 
form to  the  ground,  he  stood  upon  the  platform,  while  a  brakeman 
of  the  train,  who  was  standing  bv,  looted  at  her  and  **  grinned." 
Upon  the  other  hand,  there  is  evidence  to  the  effect  that  the  con- 
ductor did  assist  her  out  of  the  car,  and  was  altogether  kind  and 
polite  in  his  manner.  There  was  no  request  upon  her  part  that 
the  train  should  be  backed  to  her  station,  but  this  should  have  been 
done  under  the  circumstances.  The  appellee  was  compelled  to 
walk  back  to  her  station,  and  from  thence  three  quarters  of  a  mile 
to  her  home,  in  consequence  of  which  she  was  confined  to  her  bed 
the  most  of  the  time  for  three  or  four  days,  and  unable  to  teach  her 
school  for  a  week.  The  jury  in  this  action  by  her  for  damages  re- 
turned a  verdict  for  $3000. 

Manifestly  it  cannot  be  sustained  upon  the  ground  that  it  did 
not  include  exemplary  damages,  and  was  compensatory  only,  for  a 
BZKMPLABT  breach  of  the  contract  for  transportation.  If  upheld,  it 
DAMAQBa.  must  be  upon  the  ground  that  she  was  entitled  to  ex- 
emplary damages,  and  that  this  question  was  submitted  to  the  jury 
by  proper  instructions.  They  were  told :  "  If  the  jury  believe 
from  the  evidence  that  the  defendant's  agents  or  employees,  or  any 
of  them  in  charge  of  defendant's  train,  carried  the  plaintiff  beyond 
the  station  for  which  she  had  purchased  a  ticket,  and  refused  to 
put  her  off  at  her  station,  and  were  indecorous  or  insuHing,  either 
in  words,  tone,  or  manner,  they  should  find  for  the  plaintiff,  and 
award  her  damages  in  their  discretion,  not  exceeding  nve  thousand 
dollars,  the  amount  claimed  in  the  petition." 

A  corporation  can  act  only  through  natural  persons.  It  of  ne- 
cessity commits  its  business  aibsolutely  to  their  charge.  They  are, 
however,  selected  by  it.  In  the  case  of  a  railroad,  the  safety  and 
comfort  of  passengere  is  necessarily  committed  to  them.  They  act 
for  it.  Its  entire  power,  pro  hae  vice^  is  vested  in  them,  and  as  to 
passengers  in  transitu  they  should  be  considered  as  the  corporation 
itself.  It  is,  therefore,  as  responsible  for  their  acts  in  the  conduct 
of  the  train,  and  the  treatment  of  passengers,  as  the  officers  of  the 
train  would  be  for  themselves,  if  they  were  the  owners  of  it. 
Public  interests  require  this  rule.  They  also  demand  that  the  cor- 
poration should  be,  and  it  is,  liable  for  exemplary  damages  in  case 
of  an  injury  to  a  passenger  resulting  from  a  violation  of  duty  by 
one  of  its  employees  in  the  conduct  of  the  train,  if  it  be  accom- 

Sanied  by  oppression,  fraud,  malice,  insult,  or  other  wilful  miscon- 
uct,  evincing  a  reckless  disremrd  of  consequences.     Dawson  ti. 
Louisville  &  N.  R.  Co.,  6  Ky.  Law  Rep.  668. 
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As  to  female  paseengers  the  rale  ^es  still  further.  Their  con- 
tract of  passage  embraces  an  impliea  stipulation  that  the  corpora- 
tion will  protect  them  against  general  obscenity,  immodest  con- 
duct, or  wanton  approach.  Com.  v.  Power,  7  lletc.  596 ;  Oraker 
V.  Railway  Co.,  36  W  is.  657 ;  Nieto  v.  Clark,  1  Cliff.  145 ;  Cham- 
berlain V.  Chandler,  3  Mason,  242. 

It  was  improper,  however,  to  instruct  the  jury,  as  was  done  in 
this  instance,  that  ^'  indecorous "  conduct  alone  is  sufficient  to  au- 
thorize exemplary  damages.  The  term  is.  too  broad,  s^xx  •*  ztokco- 
It  may  embrace  conduct  which  would  not  authorize  ■o*'*"  <»«»«<»• 
their  infliction.  It  is  true  that  the  peculiar  element  which,  enter- 
ing into  the  commission  of  wrongful  acts,  justifies  the  imposition 
of  such  damages,  cannot  be  so  definitely  defined,  perhaps,  as  to 
meet  every  case  that  may  arise.  It  has  been  said  that  they  are  al- 
lowable where  the  wrongful  act  has  been  accompanied  with  "cir- 
cumstances of  aggravation"  (Chiles  v.  Drake,  2  Mete.  Ky.  146) ;  or 
if  a  trespass  be  "committed  in  a  high-handed  or  threatening  man- 
ner'*  ( Jennin^  v.  Maddox,  8  B.  Mon.  430) ;  or  where  the  tort  is 
"  accompanied  by  oppression,  fraud,  malice,  or  negligence  so  great 
as  to  raise  a  presumption  of  malice"  (Parker  v.  tfenkins,  3  Bush, 
587) ;  or,  as  was  said  in  Dawson  v,  Eailroad  Co.,  supra^  where  the 
wrongful  act  is  accompanied  by  "  insult,  indignity,  oppression,  or 
inhumanity." 

It  would,  however,  be  extending  the  rule  unwarrantably  to  hold 
that  they  could  be  imposed,  provided  the  conduct  was  merely  "  in- 
decorous." This,  as  defined  by  Webster,  and  as  commonly  under- 
stood, means  impolite,  or  a  violation  of  good  manners  or  proper 
breeding.  It  is  broad  enough  to  cover  the  slightest  departure  from 
the  most  polished  politeness  to  conduct  which  is  vul^r  and  insult- 
ing. It  Goes  not  necessarily,  or,  indeed,  generally,  involve  an  in- 
sult. The  latter  assumes  superiority,  and  offends  tlie  self-respect 
of  the  person  to  whom  it  is  oflEered,  while  the  former  excites  pity 
or  contempt  for  the  one  guilty  of  it.  A  word  or  act  may  be  both 
indecorous  and  insulting,  but  yet  it  often  lacks  the  essential  ele- 
ments of  an  insult. 

In  the  case  now  under  consideration  the  jury  may  have  believed 
it  was  indecorous  in  the  conductor  not  to  stop  the  train  at  the  plat- 
form, or  not  to  carry  her  valise  for  her  when  she  was  leaving  the 
train,  or  to  let  her  get  ofE  between  stations,  although  she  chose  to 
do  so  rather  than  suner  inconvenience  by  being  carried  to  the  next 
station,  or  in  merely  telling  her  that  she  could  walk  back  to  her 
station ;  yet  none  oi  these  things  amounted  to  "  insult,  indignity, 
oppression,  or  inhumanity." 

ihe  lower  court  properly  refused  the  request  as  made  for  spe- 
cial findings.  The  interrogatories  offered  merely  required  the  jury 
to  say  what  amount  they  found  as  compensatory,  and  what  sum  as 
exemplary  damages,    xhey  involved  mixed  questions  of  law  and 
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of  fact.  Upon  a  retrial  the  question  of  limiting  the  finding  to 
compensatory  damages  should  be  presented  to  the  jury  under 
proper  instructions,  and  the  difference  between  them  and  those 
which  are  exemplary  defined. 

The  evidence  as  to  the  conduct  of  the  brakeman  was  competent.  It 
is  not  true  that  it  was  not  specifically  complained  of  in  the  petition, 
but  only  that  of  the  conductor,  The  brakeman  was,  however,  one  of 
the  agents  of  the  railroad  company  in  the  management  of  the  train 
upon  which  the  appellee  was  a  passenger.  It  is  not  necessary  that  a 
petition  should  enumerate  specifically  that  tliis  or  that  pei'son  con- 
nected with  the  management  of  the  train  was  guilty  of  improper 
conduct  in  order  to  authorize  the  admission  of  evidence  as  to  tliis 
or  that  particular  party.  It  is  sufficient  to  aver  the  breach  of  duty 
upon  the  part  of  those  in  control  of  the  train.  Besides,  in  this  in- 
stance, the  conduct  of  the  brakeman  complained  of  was  in  the  im- 
mediate presence  of  the  conductor,  and  occurred  at  the  time  of  the 
other  alleged  acts  of  which  the  appellee  complains.  We  do  not 
mean  to  say  whether  he  was  guilty  oi  improper  conduct  or  not,  but 
it  was  a  part  of  the  res  gestce,  and  therefore  admissible.  Any  cir- 
cumstances attending  the  commission  of  a  trespass  or  a  wrong,  al- 
though not  set  forth  in  the  declaration,  may  be  given  in  evidence, 
with  a  view  of  affecting  the  question  of  damages,  save  where  they 
themselves  constitute  an  independent  cause  of  action.  Sedg.  Dam. 
side  p.  538,  note  3« 

For  the  reason  indicated,  the  judgment  below  is  reversed,  and 
cause  remanded  for  a  new  trial  and  further  proceedings  consistent 
with  this  opinion. 

Duty  of  Carrier  to  Protect  Passenger  from  Insult,  Injury,  or  Assault. — 
See  Spoho  v.  Missouri  Pac.  R.  Co.,  ^6  Am.  &  £ng.  R.  R.  Cas.,  and  note,  252- 
256. 


Krulevtiz 

V. 

Eastern  K.  Co. 

(Advance  Case,  Jfctssaehusetts.    January  5,  1887.) 

The  plaintiff  while  ridiDg  from  L.to  S.  on  a  train  of  the  defendant's  road 
offered  to  the  conductor,  with  whom  he  had  frequently  ridden  before,  a 
ticket  marked  from  L.  to  S.  **  and  return,''  on  which  he  had  ridden  from  L. 
to  8.  The  conductor  refused  the  ticket,  an^  demanded  fare.  The  plain- 
tiff had  no  money,  because  he  supposed  the  ticket  was  good,  but  said  he 
would  pay  when  he  arrived  at  8.,  and  offered  tlie  ticket  as  security,  but  it 
was  refused.  The  evidence  showed  that  the  conductor  allowed  him  to  ride 
to  8.,  when  he  had  him  arrested,  and  made  a  complaint  against  him  for 
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fraudulently  eyading  the  payment  of  his  fare.  After  trial  the  plaintiff  was 
acquitted.  Held,  that  there  was  evidence  of  want  of  probable  cause  to  sup- 
port a  verdict  for  the  plaintiff. 

On  the  arrival  of  the  train  at  8.,  officers  (having  been  notified)  were  ready, 
and  entered  the  car,  when  the  conductor,  who  was  a  railroad  police  officer, 

Eointing  to  the  plaintiff,  said,  **That  is  the  man,''  and  told  them  to  take 
im  to  the  lockup,  which  was  done.  Eeld^  that  a  jury  mi^ht  return  a  ver- 
dict for  the  plaintiff  in  a  count  for  assault  and  false  imprisonment,  on  the 
ground  that  the  conductor  ordered  the  arrest,  not  as  a  police  officer,  but  as 
a  conductor;  so  that^  being  made  by  the  local  officers,  who  were  not  present 
when  the  offence  was  committed,  without  a  warrant,  it  was  not  authorized 
by  the  stati^te. 

4.CT10N  of  tort,  in  two  counts.  The  first  count  was  for  an  as- 
sault and  false  imprisonment,  and  the  second  count  for  malicious 
Jrosecntion.  At  tne  trial  in  the  Superior  Court,  before  Aldbich, 
.,  the  plaintiff  offered  evidence  tending  to  prove  the  following 
facts : 

On  July  7,  1884,  the  plaintiff,  while  riding  in  a  train  of  defend- 
ant from  Lawrence  to  Salem,  offered  the  conductor,  when  asked 
for  a  ticket,  a  ticket  of  the  defendant  corporation  which  read, 
"  Lawrence  to  Salem  and  retura,"  on  which  he  had  already  ridden 
from  Lawrence  to  Salem,  and  it  was  conceded  that  this  ticket  did 
not  entitle  him  to  be  carried  a  second  time  from  Lawrence  to 
Salem.  The  conductor  refused  to  accept  the  ticket,  and  demanded 
of  the  plaintiff  payment  of  his  fare.  The  plaintiff,  who  had  ridden 
on  the  train  with  the  same  conductor  a  number  of  times  before, 
said  that  he  had  no  money  with  him,  because  he  thought  the  ticket 
was  good,  and  that  he  would  pay  the  fare  at  night,  to  which  the 
conductor  retorted  that  that  was  what  all  tramps  did.  The  plain- 
tiff then  offered  to  allow  the  conductor  to  keep  the  ticket  as  secu- 
rity. The  conductor  refused  the  offer,  and  told  plaintiff  that  he 
would  fix  him  when  they  got  to  Salem.  It  was  denied  by  the  con- 
ductor that  he  said  anything  about  tramps,  and  the  conductor  tes- 
tified that  the  plaintiff,  upon  offering  the  ticket,  said.  '^That  is  all 
you  will  get, — take  that  or  nothing  ;'°an<J  also  refused  to  leave  the 
train. 

The  testimony  also  tended  to  prove  the  following  facts :  The 
conductor,  who  was  a  railroad  police  oflScer,  after  informing  the 

f)laintiff  that  if  he  did  not  pay  fare  he  should  arrest  him,  or  have 
lim  arrested,  on  arrival  at  Salem,  allowed  the  plaintiff  to  retain  his 
position  in  the  train  until  it  arrived  at  Salem.  On  the  arrival  of 
the  ti*ain  at  this  station,  certain  of  the  local  police,  who  were  in 
readiness  in  consequence  of  a  previous  notice  from  the  conductor, 
entered  the  train,  and  the  conductor,  pointing  out  the  plaintiff, 
said  to  them,  "  That  is  the  man,"  and  told  them  to  take  him  to  the 
lock-up;  whereupon,  in  consequence  of  this  direction,  and  in  the 
presence  of  the  conductor,  said  officers,  without  a  warrant,  took 
the  plaintiff  in  charge  before  he  left  or  attempted  to  leave  the  car, 
and  took  him  to  the  police  station  in  said  Salem,  where  he  remained 
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in  custody  until  released  on  bail.  The  conductor  afterwards  made 
a  complaint  against  the  plaintiff  for  evading  payment  of  fare  on 
this  occasion  in  the  manner  stated  in  the  said  complaint,  by  leaving 
the  car  without  having  paid  his  fare.  On  this  complaint  the  plain- 
tiff was  tried  and  acquitted.  At  the  conclusion  of  the  testimony, 
the  defendant  asked  the  court  to  rule  that  the  action  could  not  be 
maintained ;  and,  further,  that  there  was  no  sufficient  evidence  to 
warrant  the  jury  in  finding  that  said  complaint  was  made  without 
probable  cause  by  the  conductor;  but  the  court  declined  so  to  rule. 
Defendant  asked  the  court  to  instruct  the  jury  as  follows : 
"  (1.)  If  the  conductor  took  no  action  after  the  plaintiff  had  re- 
fusea  to  pay  his  fare,  or  had  failed  to  pay  it  upon  demand,  until 
the  arrival  of  the  train  at  Salem,  except  to  inform  the  plaintiff 
that,  upon  arrival  at  Salem,  he  would  oe  arrested ;  and  if,  upon 
arriving  at  Salem,  the  conductor  pointed  out  the  defendant  to  one 
or  more  police  officers,  who  had,  at  the  conductor's  request,  entered 
the  car  for  the  purpose  of  arresting  the  plaintiff ;  and  in  conse- 

Suence  of  such  pointmg  out,  and  in  the  presence  of  the  conductor, 
tie  said  officers  arrested  the  plaintiff,  such  being  the  result  the  con- 
ductor intended  to  effect  by  pointing  out  the  plaintiff  to  the  police- 
man,— such  facts  would,  as  a  matter  of  law,  constitute  an  arrest  of 
the  plaintiff  by  the  conductor. 

"  (2.)  Under  the  provisions  of  Pub.  St.  c.  112,  §  197,  and  chapter 
103, 1 18,  the  conductor  is  authorized,  in  the  case  named  in  either 
of  said  sections,  either  to  arrest  the  offender  without  a  warrant, 
and  remove  him  to  a  baggage  or  other  suitable  car  of  his  train, 
and  confine  him  in  such  car  until  his  arrival  at  a  station,  and  then 
place  him  in  charge  of  an  officer,  or  to  arrest  him  without  remov- 
ing him  to  or  connning  him  in  such  car ;  and  then,  upon  arrival  at 
a  station,  to  place  him  in  charge  of  an  officer ;  or,  without  arrest- 
ing him,  or  removing  him,  to  place  him  in  charge  of  an  officer  at 
such  station,  in  the  first  instance." 

The  court  declined  to  give  said  instructions. 

The  court  submitted  to  the  jury  the  following  special  issue : 
^^Did  Nason,  the  railroad  police  officer,  arrest  the  plaintiff?"  In 
his  charge  the  judge  instructed  the  jury  that,  if  tney  found  the 
special  issue  in  the  negative,  they  would  be  £^uthorized  to  find  the 
arrest  in  Sa^em  was  unlawful,  and  the  plaintiff  would,  upon  such 
findings,  be  entitled  to  recover  upon  the  first  count  of  his  declara- 
tion ;  to  which  ruling  the  defendant  excepted.  The  jury  found 
the  special  issue  in  the  negative,  and  rendered  a  general  verdict 
for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

J^,  Z.  Evans  for  defendant. 

E,  J.  SJierman  and  C.  TJ.  Bell  for  plaintiff. 

'   Holmes,  J. — 1.  The  malicious  prosecution  alleged  in  the  second 
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count  was  for  fraudulently  evading  the  payment  of  fare  by  leaving 
a  car  without  having  paid  it.  The  evidence  in  the  case  at  bar  was 
that  the  plaintiff  was  arrested  before  he  attempted  to  leave  the 
car,  and  it  also  would  have  warranted  a  finding  that  the  conductor 
who  made  the  complaint  believed  the  plaintifrs  story,  and  did  not 
believe  that  the  plaintiff  was  attempting  a  fraudulent  evasion  of 
any  sort.  There  was  evidence,  therefore,  that  the  complaint  was 
made  without  probable  cause.  Krulevitz  v.  Eastern  B.,  140  Mass; 
573. 

2.  The  conductor  did  not  arrest  the  plaintiff  at  once,  nor  did  he 
arrest  him  at  all  in  person,  but,  when  the  train  reached  Salem, 
pointed  him. out  to  other  officers,  who  made  the  arrest  at  the  con- 
ductor's request.  This  was  not  necessarily,  and  as  matter  of  law, 
an  arrest  by  the  conductor  in  his  capacity  of  railroad  police  officer. 
The  jury  were  given  to  underetand  that  they  might  take  this  view 
of  the  facts,  which  would  regard  the  conductor^  request  as  made 
in  his  capacity  as  officer,  and  the  other  officers  as  his  servants. 
But  it  was  also  possible  to  find  that  the  request  to  the  officers  was 
made  by  the  cpnductor  only  in  the  capacity  of  conductor ;  in  other 
words,  that  he  .simply  made  a  complaint  to  them  just  as  he  might 
have  done  if  he  had  not  been  an  officer  himself,  in  which  case  the 
arrest  was  not  made  by  him  as  railroad  police  officer.  This  was  the 
view  taken  by  the  jury,  and  it  follows  tliut  the  arrest  was  not  justi- 
fied by  the  statute.  The  statute  does  not  authorize  an  arrest  by 
officers  not  present  when  the  offence  is  committed,  upon  complaint 
by  a  conductor.  Pub.  St.  c  103,  §  18.  It  was  not  denied  that  the 
conductor  caused  the  arrest  to  be  made,  or  that  he  was  acting  within 
the  scope  of  his  employment  so  far  as  to  make  the  defendant  liable 
for  his  tort.  The  only  question  was  in  what  capacity  he  acted.  If 
the  arrest  was  unlawful,  it  was  an  assault  and  a  false  imprisonment 
by  the  defendant.  Cody  v.  Adams,  7  Gray,  59 ;  Smith  v.  Bouchier, 
2  Strange,  993. 

Exceptions  overruled. 

Malicious  Prosecution — When  Carrier  is  Liable  fort — See  Penna.  Co.  «. 
Weddle,  and  note,  26  Am.  &  Eng.  R  R.  Gas.  120-127  ;  Abrath  v.  North- 
eastern  R.  Co.,  and  note,  lb.  128-184;  Krulevitz  v.  Eastern  R.  Co.,  26  lb.  118. 


i' 


142  CAMDEN  AND  ATLANTIC  B.  CO.  V.  BAUSCH. 


Camden  and  Atlantio  B.  Go. 

V. 

Bausch. 

(Advance  Case,  PenfMiyhania,    January  24,  1887.) 

The  plaintifE,  a  citizenof  Pennsylvania,  while  travelling  in  New  Zetsej^ 
was  injured  while  riding  over  the  road  of  the  defendant  company.  It  was 
shown  by  the  evidence  that  the  plaintiff  was  riding  on  a  free  pass,  in  which 
it  was  stipulated  that  the  person  accepting  it,  assumed  all  risk  of  accident. 
The  plaintiff  offered  evidence  to  prove  that  the  pass  was  not  a  mere  gratuity, 
but  that  it  was  issued  to  him,  as  part  consideration  for  the  leasing  to  his 
employer  of  a  pleasure  resort  owned  by  the  defendant.  The  negligence  of 
the  company  in  causing  the  injury  was  not  denied.  Hdd,  that  a  charge  to 
the  jury  instructing  them  that  if  the  pass  was  accepted  by  A.,  not  as  a  mere 
gratuity,  but  upon  a  good  consideration,  even  by  the  law  of  New  Jersey,  he 
was  entitled  to  recover,  was  not  erroneous. 

Erbob  to  common  pleas  No.  4,  Philadelphia  county. 

Case,  by  Leonard  3ausch  against  the  Camden  &  Atlantic  R. 
Company,  for  damages  for  personal  injuries  caused  by  defend- 
ant's alleged  negligence.  Verdict  and  judgment  for  plaintiff, 
$7,000.  The  facts  of  the  case,  and  the  law  bearing  thereon,  are 
Stated  in  the  following  opinion  of  Willson,  J.,  refusing  a  rule  for 
a  new  trial : 

"  The  plaintiff  was  seriously  injured  while  riding  on  a  train  of 
the  defendant  company,  in  consequence  of  a  collision  between  that 
train  and  another  moving  in  the  opposite  direction  upon  the  same 
track.  Tinder  the  evidence  in  the  case,  the  defendant  must  be 
regarded  as  having  been  negligent,  and  therefore  as  liable  to  the 
the  plaintiff,  unless  relieved  upon  some  other  ground. 

"  The  railroad  company  claims  exemption  from  liability  in  this 
action  for  the  reason  that  the  plaintiff  was  travelling  upon  a  pass, 
upon  the  back  of  which  weretlie  following  words,  viz.:  'This  pass 
is  not  transferable.  .  .  .  The  person  accepting  and  using  it  thereby 
assumes  all  risk  of  accident  and  damage  to  person  and  baggage.' 

"  The  right  of  carriage,  whatever  it  was,  which  is  involved  in 
the  case,  arose  in  the  state  of  New  Jersey,  where  the  injury  also 
occurred.  The  defendant's  counsel  based  his  defence  upon  the  law 
of  that  state,  and  as,  at  the  trial,  the  case  will  now  be  considered 
as  controlled  by  that  law. 

"  It  would  seem  to  be  settled  by  the  ruling  in  Eailroad  Co.  v. 
O'Hara,  12  Wkly.  Notes  Cas.  473,  that,  if  the  law  of  Pennsylvania 
alone  was  applicable,  the  plaintiff's  right  of  recovery  would  be 
unquestionable,  even  if  the  pass  in  question  had  no  other  quality 
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of  a  ticket  for  transportation  or  carriage  than  that  of  an  absolntelj 
free  pass.  In  that  case  the  pass  upon  which  the  person  injured 
was  travelling  was  free,  and  it  was  ^  conditioned  that  the  person 
accepting  this  free  pass  assumes  all  risk  of  accident  to  his  person 
or  property,  withont  claims  for  damages  on  this  corporation,' — a 
notice  or  provision  substantially  identical  with  that  involved  in  the 
present  controversy.  It  appears,  however,  by  the  testimony  of  an 
eminent  lawyer  of  New  Jersey,  as  well  as  by  the  decision  of  its 
court  of  last  resort,  to  which  he  referred  as  the  basis  of  his  testi- 
mony, that  in  that  state  a  person  accepting  and  using  such  a  pass  as 
a  gratuity  cannot  recover  against  the  carrier  for  an  injury  resulting 
even  from  the  negligence  of  the  latter. 

"  The  witness  referred  to  relied  upon  the  case  of  Kinney  v. 
Kailroad  Co.,  34  N.  J.  Law,  513.  An  examination  of  that  deci- 
sion, as  well  as  the  testimony  of  the  witness,  shows,  however,  that 
the  ruling  in  that  case,  which  is  admitted  to  exhibit  the  law  of  New 
Jei-sey  so  far  as  it  has  special  application  to  the  matter  in  hand, 
rested  upon  the  fact  that  the  '  pass'  tliere  mentioned  was  a  pure 
gratuity.  This  appears,  not  only  from  the  express  lau^age  oi  the 
opinion,  but  from  the  facts  of  the  case,  which,  for  familiar  reasons, 
help  to  interpret  the  decision  and  regulate  its  scope.  The  passen- 
ger injured  asked  for  the  free  passage,  and,  when  he  received  the 
pass,  he  was  distinctly  informed  that  he  was  to  take  all  risks  of 
accident.  The  court  said  that '  the  contract  now  under  considera- 
tion was  not  made  with  the  defendants  in  their  character  of  com- 
mon carriers.  The  deceased  did  not  choose  to  bargain  with  them  in 
their  general  employment,  in  which  they  hold  themselves  ready  to 
transport  passengers  for  hire,  but  asked  and  accepted  from  them  a 
gratuity.'  This  was  also  said :  'While  it  may  with  great  force  be 
argued  that  the  policy  which  dictates  this  rule  [invalidating  con- 
tracts limiting  liability  in  cases  of  negligence],  would  be  infringed 
by  permitting  a  railroad  company,  in  the  pursuit  of  its  ordinary 
business,  to  contract  for  immunity  from  such  loss,  it  is  difficult  to 
perceive  how  this  consideration  can  apply  to  a  transaction  without 
their  ordinary  employment, — to  a  mere  gratuity  or  accommodation 
which  concerns  none  but  the  immediate  parties  to  it.' 

"  The  New  Jersey  law,  which  is  to  be  applied  to  this  case,  there- 
fore, is  not  a  passenger  riding  upon  a  pass  containing  such  a  notice 
or  provision  as  that  before  recited  is  deprived  of  his  redress  in  case 
of  injury  resulting  from  the  negligence  of  the  carrier,  but,  rather, 
that  such  a  passenger  loses  his  right  of  recovery,  in  such  a  case  of 
injury,  when  he  accepts  and  uses  the  pass  as  a  mere  gratuity  or 
accommodation. 

"  With  reference  to  a  case  in  which  the  pass  forms  the  whole  or 
part  of  the  consideration  for  the  carriage  moving  from  the  passen- 
ger or  to  the  carrier^  there  is  nothing  to  indicate  that  the  law  of 
of  New « Jersey  di^^irs  from  that  of  our  own  atate.    Indeed,  the 
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strong  implication  from  the  opinion  juBt  quoted  from  is  that  it  does 
not.  However  that  may  be,  in  the  absence  of  proof,  we  must 
assume  that  it  does  not,  and  there  is  little  probabihcy  that  either  in 
New  Jersey  or  anywhere  else  will  a  railroad  company  be  exempted 
from  liability  for  negligence  by  reason  of  a  mere  notice  or  declara- 
tion upon  a  pass  or  ticket,  when  it  appears  that  it  was  not  a  gratu- 
ity, but  was  founded  upon  an  actual  consideration. 

'^  It  is  hardly  necessary  to  say,  in  view  of  the  fact  that  such  a 
notice  as  that  which  the  defendant  relies  upon  in  this  case  would 
not  relieve  a  railroad  company  from  liability  for  negligence  in 
Pennsylvania,  though  the  pass  used  was  fi'ee  in  the  fullest  sense 
(Railroad  Co.  v.  O'Hara,  supra),  that  such  a  liability  would  cer- 
tainly exist  when  there  was  a  consideration  given  for  the  pass  or 
ticket.  This  was  expressly  decided  in  Railroad  Co.  v.  Henderson, 
51  Pa.  St.  315.  Upon  the  same  point,  see,  also,  decisions  of  the 
supreme  court  of  tlie  United  States  in  Railroad  Co.  v,  Lockwood, 
17  Wall.  357,  and  Railroad  Co.  v,  Stevens,  95  U.  S.  655. 

'^  In  the  case  before  us,  the  plaintiff  endeavored  to  avoid  the 
effect  of  the  law  of  New  Jersey,  already  stated,  by  proving  that 
the  pass  which  he  was  using  at  the  time  when  he  was  injured 
was  not  a  gratuity.  It  appeared  in  evidence  that  the  plaintiff  was 
at  that  time  in  the  service  of  one  Cox,  who  had  for  several  years 
been  concerned  under  a  contract  with  the  defendant,  in  maintain- 
ing a  shooting  gallery  and  other  diversions  at  a  park  or  picnic 
grounds  on  the  line  of  and  belonging  to  the  defendant.  The  con- 
tract just  referred  to  had  each  year  been  reduced  to  writing,  and, 
simultaneously  with  its  execution  and  delivery,  passes  for  two  per- 
sons were  handed  over  by  the  defendant's  otBcer  of  the  other  party. 
There  was  testimony  that,  when  the  first  contract  of  this  kind  was 
made,  it  was  expressly  stipulated  that  some  such  right  of  trans- 
portation should  be  afforded. 

*'  There  was  also  evidence  that,  at  the  time  when  Cox  arranged 
for  the  contract  for  the  year  1884,  during  which  the  plaintiff  was 
injured,  he  spoke  about  inserting  in  the  written  contract  some 
provision  as  to  the  passes  or  transportation  being  furnished,  but 
was  informed  by  the  defendant's  officer  that  it  was  not  necessary, 
and  that  the  passes  would  be  furnished  as  usual.  In  point  of  fact, 
the  plaintiff's  pass,  together  with  one  for  Cox,  were  delivered  to 
the  latter  at  the  time  when  the  contract  for  1884  was  executed. 

"  The  only  question  which  is  now  raised  is  really  involved  in 
the  defendant's  second  point,  which  asked  for  an  instruction  that 
there  was  not  ^  sufficient  evidence  to  contradict  the  written  contract 
indorsed  on  the  ticket,  and  the  verdict  should  be  for  the  defend- 
ant.' The  point  was  refused,  and  the  jury  was  instructed  that,  if 
they  believed  from  the  evidence  that  the  pass  was  a  part  of  the 
consideration  moving  from  the  defendant  which  induced  the  mak- 
ing of  the  contract  with  Cox,  the  plaintiff  might  recover. 
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"We  will  not  take  extended  notice  of  the  question  as  to  whether 
or  not  the  effect  of  the  verdict  was  to  produce  an  alteration  of  the 
written  contract  made  between  Cox  and  the  railroad  company.  If 
it  rai^ht  appear  to  have  sue))  an  effect,  and  if  there  was  a  deficiency 
of  evidence  to  warrant  that  result, — which  is  by  no  means  clear, — 
we  think  the  verdict  should  be  sustained,  against  any  such  objection, 
upon  the  ground  that  the  simultaneous  delivery  of  the  passes 
might  be  regarded  as  an  executed  oral  agreement  which  was  a  part 
of  the  consideration  for  the  written  contract.  We  think  there  was 
abundant  evidence  to  justify  the  leaving  of  this  question  to  the 
jury,  and  that  the  legal  point  involved  in  it  finds  sufficient  suppoit 
m  the  recent  case  of  Railroad  Co.  v.  Broomall,  3  Atl.  Bep.  444, 
s.  c,  26  Am.  &  Eng.  R.  R.  Cas.  591. 

"  The  reason  for  which  the  defendant  asks  for  a  new  trial  is, 
however,  distinct  from  that  just  referred  to.  It  is  urged  that  the 
notice  or  condition  which  was  printed  on  the  back  of  the  pass  used 
by  the  plaintiff  was,  in  effect,  a  written  contract,  subject  to  the 
ordinary  requirements  as  to  the  evidence  which  would  justify  an 
alteration  oi  it,  and  that  the  admission  of  the  evidence  in  the  cause 
tending  to  show  a  consideration  for  the  pass,  together  with  the 
submission  to  the  jury  of  the  question  whether  or  not  there  was 
such  a  consideration,  produced  an  unwarranted  alteration  of  that 
so-called  written  contract.  We  do  not  think  that  the  principle 
upon  which  the  defendant  endeavors  to  rely  has  any  application  to 
these  facts.  A  printed  provision  upon  the  back  of  a  ticket  or  a  pass, 
not  signed  by  the  person  who  is  alleged  to  be  bound  by  it,  can 
hardly  be  said  to  be  a  written  contract,  which  can  only  be  altered 
by  the  evidence  of  two  witnesses  or  their  equivalent.  Such  a  pro- 
vision would  have  still  less  resemblance  to  a  contract  of  that  nature, 
when,  as  in  this  case,  there  is  an  entire  absence  of  evidence  that 
the  person  using  the  pass  was  made  aware  of  the. existence  of  the 
conoition.  The  reason  of  the  equitable  rule  which  protects  written 
agreements  from  the  uncertainty  necessarily  pertaining  to  merely 
oral  contracts,  and  requires  a  high  order  and  quantity  of  evidence 
to  justify  any  alteration  of  that  which  the  parties  have  deliberately 
reauced  to  writing,  or  approved  and  adopted,  rests  upon  the  fact 
that  they  have  attested  ttieir  written  compact  by  their  signatures, 
ejther  directly  or  through  an  authorized  representative. 

"  The  question  before  us  is  not  so  much  whether  the  alleged 
contract  on  the  back  of  the  pass  could  properly  be  altered,  under 
the  evidence  in  the  case,  as  it  is  this:  whether  that  contract  or  con- 
dition could  be  lawfully  enforced  or  imposed  under  the  circum- 
stances exhibited  by  the  evidence.  See  Railway  Co.  v.  Stevens, 
supra.  The  plaintiff  made  no  effort  to  establish  a  different  con- 
tract from  any  expressed  on  the  pass.  He  only  attempted  to  show 
that  the  defendant  received  a  considenition  for  it ;  in  other  words, 
that  it  was  not  a  gratuity.  In  this  effort  he  did  not  even  try  to 
28  A.  &  E.  R.  Cas.— 10 
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assert  anything  in  contmdiction  of  the  pass,  or  any  language  con- 
tained in  or  on  it;  for  it  is  not  stated  therein  to  be  a  Free  or 
gratuitous  ticket. 

"If,  therefore,  the  case  were  much  stronger  than  it  is,  and  there' 
was  an  agreement  signed  by  the  plaintiff  equivalent  to  the  condi- 
tion upon  which  the  defendant  rests  its  case,  we  see  no  reason  why 
he  could  not  have  shown  that  the  defendant  received  a  consideration 
for  the  pass,  without  reference  to  the  rule  in  regard  to  the  alter- 
ation of  written  instruments. 

"  There  was  undoubtedly  evidence  in  the  case  from  which  the 
jury  could  reasonably  infer  that  the  defendant  received  a  consid- 
eration for  the  pass  upon  which  the  plaintiff  travelled ;  or,  in  otber 
words,  that  that  pass,  and  another  received  by  Cox,  were  a  part  of 
the  inducement  held  out  by  and  moving  from  the  defendant,  on 
the  basis  of  which  the  written  contract  entered  into  by  Cox  was 
made.  In  this  view,  it  is  not  at  all  material  that  the  plaintiff  him- 
self paid  nothing  to  the  defendant  for  the  pass. 

"  It  is  not  necessary,  after  what  has  been  thus  far  said,  to  analyze 
the  evidence  for  the  purpose  of  ascertaining  whether  or  not  there 
was  testimony  from  at  least  two  witnesses  showing  the  existence 
of  the  consideration  referred  to.  We  have  no  doubt  that  the  evi- 
dence in  the  case  was  sufScient  to  enable  the  question  to  be  left  to 
the  jury  with  entire  propriety. 

"The  points  submitted  to  the  court  by  the  defendant  were,  in 
our  judgment,  founded  upon  a  misconception  which  we  have 
endeavored  to  exhibit.    They  were  therefore  properly  refused. 

"  The  plaintiff  was,  beyond  all  question,  seriously  and  perma- 
nently injured.  The  verdict  of  the  jury  in  his  favor  was  not  exces- 
sive, and  we  know  no  reiason  why  it  should  be  disturbed.  Eule 
refused." 

Damd  TT.  Sellers  for  plaintiff  in  error. 

Avihv/r  Moore  and  Alfred  Moore  for  defendant  in  error. 

Feb  Cubiam. — The  justices  who  heard  this  argument  are  equally 
divided  in  opinion,  and  the  judgment  is  therefore  affirmed. 

Liability  of  Carrier  for  injury  to  Passenger  Riding  on  Free  Pass. — See 
Annas  e.  Milwaukee  &  N.  R.  Co.,  27  Am.  &  £ng.  R.  R.  Cas.  102;  Carroll  v. 
Ho.  Pac.  R.  Co.,  and  note,  26  lb.,  268;  Gulf,  Colo.  <&  8.  F.  R.  Co.  v.  Mc- 
Gowan,  26  lb.,  274. 
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Whttnet 

V. 

Pullman's  Palace  Cab  Co. 

(Advance  Oaee,  Moisaehusetts.    January  6, 1887.) 

The  plaintifE  was  a  passenger  in  one  of  the  defendant's  parlor  cars,  and 
when  about  to  go  from  the  car  for  the  purpose  of  obtaining  refreshments, 
left  her  reticule  upon  the  sill  of  the  car  window.  During  her  absence  it  was 
stolen.  WUdy  the  plaintiff  was  ^ilty  of  negligence  which  contributed  to 
her  loss,  and  the  company  is  not  liable. 

AcwoN  of  contract  to  recover  for  the  loss  of  a  satchel  or  reticule 
and  its  contents.  At  the  trial  in  the  Superior  Court,  without  a 
jury,  the  presiding  justice  ruled  that  upon  the  evidence  plaintiff 
could  not  recover,  and  a  finding  was  entered  for  defendant.  The 
case  was  thereupon  reported  to  this  court.  The  facts  appear  in 
the  opinion. 

jEI  a.  Alger  for  plaintiff. 

B.  N.  Johnson  for  defendant. 

MoBTON,  Ch.  J. — The  plaintiff  bongbt  of  the  Eastern  E.  Co.  a 
ticket,  which  entitled  her  to  ride  from  Boston  to  the  White 
Mountains  in  a  day  parlor  ear,  owned  by  the  defendant  and  in  use 
by  the  Eastern  B.  Co.  under  a  contract  with  the  defendant.  She 
had  with  her  a  small  satchel  or  reticule,  which  she  did  n6t  deliver 
to  the  defendant  or  any  of  its  agents,  but  which  she  kept  in  her 
personal  control.  There  was  evidence  tending  to  show  that  it  was 
stolen  while  the  train  was  stopping  at  Portsmouth  for  refresh- 
ments. 

It  is  clear  that  she  cannot  hold  the  defendant  liable  as  a  common 
<»rrier.  She  can  only  hold  it  liable  upon  the  ground  that  her 
property  was  lost  by  some  negligence  of  the  defendant,  and  with- 
out any  fault  on  her  part.  Clark  v.  Bums,  118  Mass.  275 ;  Kings- 
ley  v.  Lake  Shore  B.  Co.,  125  Mass.  54. 

We  are  of  opinion  that  upon  the  evidence  the  plaintiff  fails  to 
ishow  the  exercise  of  due  care  on  her  part.  When  the  train  stopped 
at  Portsmouth  she  and  her  husband  left  the  car  for  ten  min- 
utes, leaving  her  reticule  upon  the  sill  of  one  of  the  car  windows, 
a  conspicuous  and  exposed  place,  which  could  be  reached  from  the 
outside  through  an  adjoining  window,  which  was  open.  This  was 
not  the  exercise  of  common  prudence  or  proper  care  of  her  prop- 
erty, and  thus  her  own  negligence  contributed  to  the  loss.  This 
is  decisive  against  her  right  to  recover,  and  we  need  not  consider 
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the  qnestion  whether  there  is  an^  evidence  of  negli^nce  on  the 
part  of  the  defendant.    Nor  is  it  necessary  to  consider  whether 
the  liability  of  the  defendant  is  different  from  that  of  a  railroad 
using  its  own  cars. 
Exceptions  overruled. 


Lewis 

V. 

New  York  Sleeping-Car  Co. 

(Advanee  Oase,  MassachfueUi,    January  7,  1887.) 

Although  a  sleeping-car  company  is  not  liable  as  a  common  carrier,  or  a» 
an  innholder,  yet  it  is  its  clear  duty  to  use  reasonable  care  to  guard  the  pas- 
sengers from  theft;  and  if,  through  want  of  such  care,  the  personal  effects  of 
a  passenger,  such  as  he  micht  reasonably  carry  with  him,  are  stolen,  the 
company  is  liable  for  it;  and  a  notice  posted  in  the  wash-room  by  which  the 
company  seeks  to  avoid  liability,  if  not  known  to  the  passenger,  cannot  avail 
the  company.  It  appearing  that  two  larcenies  had  been  committed,  and 
that  the  porter  was  found  asleep  when  he  ought  to  have  been  on  duty,  held, 
sufficient  to  submit  the  case  to  the  jury. 

Actions  of  contract  and  tort,  in  which  the  plaintiffs  sought  to 
recover  for  the  loss  of  money  stolen  from  them,  while  asleep  in 
one  of  the  defendant's  cars.  At  the  trial  in  the  superior  court  it 
appeared  that  the  defendant  owned  and  managed  the  sleepiug-car 
I'ontiac,  which  was  run  on  the  Boston  and  Albany,  The  5few 
York  Central  and  Hudson  River  Railroads.  The  plaintiff  Lewis 
testified  that  he  left  Boston  for  San  Francisco  October  20,  1884,  at 
six  in  the  evening,  having  bought  a  sleeping-car  ticket  of  the  de- 
fendant's agent,  entitling  him  to  two  berths  or  one  section  in  the 
sleeping-car  Pontiac  between  Boston  and  Chicago ;  that  he  went  to 
bed  about  eleven  o'clock,  having  folded  up  his  vest  and  put  it  under 
the  pillow ;  that  on  the  inside  pocket  of  the  vest  he  had  $200  in 
bills,  the  pocket  being  sewed  up  across  top  and  bottom  ;  that  he 
woke  up  at  five  o'clock,  dressed  himself,  went  to  the  wash-room 
and  then  to  the  smoking-room,  where  he  found  the  porter,  whom 
he.  thought  asleep ;  that  Mr.  Wing,  one  of  his  party,  came  into  the 
smoking-room,  saying  that  he  haa  been  robbed  ;  that  he  then  ex- 
amined his  vest  and  discovered  that  a  slit,  two  or  three  inches 
long,  had  been  cut  in  the  bottom  of  the  pocket,  and  all  the  money 
taken  out ;  that  he  told  the  porter,  who  said  it  must  have  been  a 
man  who  got  off  at  a  place  where  they  stopped  at  about  four 
o'clock,  because  the  man  gave  him  $5 ;  that  he  did  not  see  any 
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notice  in  which  the  company  disclaimed  responsibility  for  personal 
property. 

Xhe  plaintiff  Wing  testified  that  he  accompanied  Lewis  on  his 
trip  to  California ;  that  he  went  to  bed  about  naif-past  nine  o'clock 
in  the  evening  and  got  up  abont  six  in  the  morning  ;  that  he  then 
discovered  that  he  had  lost  $150  in  bills,  which  had  been  placed  in 
the  interior  compartment  of  his  pocket-book ;  that  when  he  went 
to  sleep  he  pat  the  pocket-book  in  the  inside  pocket  of  his  vest, 
which  was  pnt  nnder  his  pillow ;  that  he  did  not  remember  seeing 
any  notice  in  the  wash-room  in  regard  to  valuables. 

Prom  evidence  offered  by  the  defendant,  it  appeared  that  the 
price  charged  on  sleeping-cars  is  the  same  for  all  persons ;  that  no 
consideration  is  made  in  the  price  with  reference  to  money  or 
valuables  e  passenger  may  have ;  that  there  were  notices  about 
responsibility  for  vSuables  at  each  end  of  the  car  directly  over  the 
washstand ;   that  there  were  no  receptacles  for  valuables  or  other 

Eroperty  furnished  by  the  defendant,  and  its  servants  were  for- 
idden  to  take  possession  of  valuables. 

The  court  instructed  the  jury  that  the  defendant  corporation,  in 
furnishing  sleeping-cars  for  the  travelling  public,  was  not  to  be  re- 
garded as  an  innkeeper  or  as  a  common  carrier.  Those  were  in- 
surers of  the  property.  But  it  was  bound  to  exercise  ordinary 
care  to  prevent  thefts  of  goods  and  money  from  the  person  of  one 
to  whom  it  has  furnished  a  berth  for  hire  in  the  ordinary  course 
of  its  business,  either  from  unauthorized  intruders  or  by  occu- 
pants of  the  car.  The  company  might  be  liable  for  such  articles 
as  a  passenger  usually  carried  about  his  person,  and  for  such  sums 
of  money  as  might  be  reasonable  and  necessary  for  travelling  ex- 
penses, providea  the  sum  was  lost  by  want  of  ordinary  care  on  the 
part  of  the  defendant  or  its  servants  in  not  exercising  such  care. 

Upon  the  question  whether  the  evidence  tended  to  show  negli* 
gence  on  the  part  of  the  defendant,  the  court"  instructed  the  jury 
that  they  were  to  say,  under  all  tne  circumstances  of  the  case, 
whether  or  not  the  defendant  corporation,  on  the  night  in  question, 
in  the  sleeping-car  Pontiac,  exercised  ordinary  care  to  protect  the 
persons  occupying  the  berths  then  from  larceny.  They  were  to 
determine  what,  under  the  circumstances,  would  be  ordinary  care, 
not  extraordinary  care ;  liot  to  keep  such  a  condition  of  things  as 
to  render  it  impossible  for  a  theft  to  occur,  but  taking  into  con- 
sideration the  bu8iness,Hhe  construction  of  the  car,  the  situation  of 
the  berth,  and  on  all  the  facts,  they  were  to  say  what  would  be 
reasonable  care.  If  they  found  that  the  defendant  did  not  exercise 
ordinary  care,  then  they  would  go  further  and  ascertain  whether 
tlie  theft  was  the  result  of  the  want  of  such  ordinary  care.  If 
they  found  it  was  the  result  of  the  want  of  ordinary  care  on  the 
part  of  the  defendant,  and  the  plaintiffs  were  themselves  in  the 
exercise  of  due  care,  then  the  defendant  would  be  answerable  for 
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the  whole  or  such  part  of  the  money  lost  as  it  was  reasonable  and 
necessary  for  these  parties  to  have,  taking  them  as  travellers  on  the 
journey,  and  having  regard  to  the  ordinary  liabilities  and  expenses 
on  such  a  trip. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  defendant 
alleged  exceptions  to  the  ruling  of  the  court. 

S.  M.  KnowUon  and  A.  E.  Perry  for  plaintiffs. 

C.  W.  Clifford^  TT.  Clifford  and  H.  H.  Crapo  for  defendant. 

MoBTON,  Ch.  J.  — The  use  of  sleeping-cars  upon  railroads  is 
modem,  and  there  are.  few  adjudicatea  cases  as  to  the  extent  of  the 
duties  and  liabilities  of  the  owners  of  such  cars.  They  must  be 
ascertained  by  applying  to  the  new  condition  of  things 
RBLATioH  EX-  thc  compreheusive  ana  elastic  principles  of  the  com- 
PAs^EKosR  AXD  mou  kw.  Whcu  a  person  buys  the  right  to  the  use  of 
comSnt.*^^^  a  berth  in  a  sleeping-car,  it  is  entirely  clear  that  the 
ticket  which  he  receives  is  not  intended  to,  and  does 
not,  express  all  the  terms  of  the  contract  into  which  he  enters. 
Such  ticket,  like  the  ordinary  railroad  ticket,  is  little  more  than  a 
symbol  intended  to  show  to  the  agent  in  charge  of  the  car  that  the 
possessor  has  entered  into  a  contract  with  the  company  owning  the 
car,  by  which  he  is  entitled  to  passage  in  the  car  name  1  on  the 
ticket.  Ordinarily  the  only  communication  between  the  parties 
is,  that  the  passenger  buys,  and  the  agent  of  the  car  company 
sells,  a  ticket  between  two  points ;  but  the  contract  thereby  entered 
into  is  implied  from  the  nature  and  usa^e  of  the  employment 
of  the  company.  A  sleeping-car  company  holds  itself  out  to  the 
world  as  furnishing  safe  and  comfortable  cars,  and  when  it  sells 
a  ticket  it  implied^  stipulates  to  do  so.  It  invites  passengers, 
te  pay  for  and  make  use  of  its  cars  for  sleeping,  all  parties  know- 
ing that  during  the  greater  part  of  the  night  tne  passenger 
will  be  asleep,  powerless  to  protect  himself,  or  to  guard  iiis  prop- 
erty. He  cannot,  like  the  guest  of  an  inn,  by  locking  the  door, 
guard  against  danger.  He  has  no  right  to  take  any  such  steps  to 
protect  himself  in  a  sleeping-car,  but  by  the  necessity  of  the  case 
IS  dependent  upon  the  owners  and  officers  of  the  car  to  guard  him 
and  the  property  he  has  with  him  from  danger  from  thieves  or 
otherwise. 

The  law  raises  the  duty  on  the  part  of  the  car  company  to  afford 
him  this  protection.  Wnile  it  is  not  liable  as  a  common  carrier  or 
as  an  innholder,  yet  it  is  its  clear  duty  to  use  reasonable  care  to 
guard  the  passengers  from  theft ;  and  if  through  want  of  such  care 
the  personal  effects  of  a  passenger,  such  as  he  might  reasonably 
carry  with  him,  are  stolen,  the  company  is  liable  for  it.  Such  a 
rule  is  required  by  public  policy  and  by  the  true  interests  of  both 
the  passenger  and  the  conripany,  and  the  decided  weight  of  author- 
ity supports  it.    Woodruff  Sleeping-Car  Co.  v.  Diche,  84  Ind.  474 ; 
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s.  c,  9  Am.  &  EDg.  R.  E.  Cas.  294 ;  Pullman  Pal.  Car  Co.  v. 
Gardner,  3  Pennypacker,  78 ;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas. 
324 ;  Pnllman  Pal.  Car  Co.  v.  Gaylord,  23  Am.  Law  Reg.  (N.  S.) 
788. 

The  notice  by  which  the  defendant  company  sought  to  avoid  its 
liability  was  not  known  to  the  plaintiff  and  cannot  avail  the  de- 
fendant. 

The  defendant  contends  that  there  was  no  evidence  of  negli- 
gence on  its  part.  The  fact  that  two  larcenies  were  committed  in 
the  manner  described  in  the  testimony  is  itself  some  evidence  of 
the  want  of  proper  watchfulness  by  the  porter  of  the  car;  add  to 
this  the  testimony  that  the  porter  was  found  asleep  in  the  early 
morning ;  that  he  was  required  to  be  on  duty  for  thirty-six  hours 
continuously,  which  included  two  nights,  and  a  case  is  presented 
which  must  be  submitted  to  the  jury. 

We  have  considered  all  the  questions  which  have  been  argued  in 
the  two  cases  before  us,  and  are  of  opinion  that  the  rulings  at  the 
trial  were  correct. 

Exceptions  overruled. 

See  Dorgan  «,  Pullman  Palace  Car  Co.  and  note,  26  Am.  &  Eng.  R.  R. 
Cas.  149. 


Lawbekoe 

V. 

Ptjllmak's  Palace  Oar  Co. 

(Adwines  Case,  MaMockuseUa,    February  24,  1887.) 

By  a  contract  entered  into  between  a  railroad  company  and  a  sleeping-car 
company  it  was  provided  that  the  latter  should  furnish  cars  for  the  transpor- 
tation of  passengers  and  run  them  under  the  rules  and  regulations  of  the 
former.  By  a  certain  regulation  of  the  railroad  company  passengers  on  cer- 
tain trains  were  not  entitled  to  purchase  sleeping-car  accommodations  unless 
they  held  through  tickets.  The  plaintiff,  holding  a  *^ split"  ticket,  having 
applied  for  a  sleeping-car  ticket,  and  the  railroad  compKany^s  agent  having 
refused  to  sell  him  one,  was  expelled  from  the  sleeping-car,  its  conductor 
assisting  the  train  conductor  in  leading  him  from  that  car  to  one  of  the  other 
passenger  cars  on  the  train,  no  force  being  used  or  bodily  harm  done  him. 
uM^  tnat  the  sleeping-car  company  was  not  obliged  to  furnish  the  plaintiff 
a  berth,  nor  is  it  responsible  for  the  act  of  the  railroad  conductor  in  expell- 
ing him  from  the  car,  although  he  was  assisted  by  one  of  its  own  employees. 

Tort  to  recover  damages  for  being  ejected  from  a  car  of  the 
defendant  company.  At  the  trial  in  the  superior  court,  before 
Oardner,  J.,  the  plaintiff  introduced  in  evidence  a  contract  between 
the  defendant  and  the  Pennsvlvania  B.  Co.,  the  substance  of  which 
is  stated  in  the  opinion.     The  plaintiff  also  introduced  evidence 
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that  in  March,  1882,  he  purchased  of  the  Pennsylvania  R.  Co.,  in 
New  York,  a  first-class  ticket,  called  a  return  ticket,  good  for  live 
days,  for  transportation  between  New  York  and  Philadelphia  and 
return,  sold  at  a  reduction  in  consideration  of  the  sale  for  tlie  round 
trip  and  the  limitation  in  time ;  that  he  proceeded  to  Philadelphia, 
and  thence  to  Baltimore.  On  March  18th,  at  11  o'clock  in  the 
evening,  he  purchased,  at  the  ticket  ofiice  of  the  Pennsylvania  E. 
Co.  in  Baltimore,  a  ticket  from  Baltimore  to  Philadelphia.  He 
had  then  in  his  possession  the  return  portion  of  his  round-tn'p 
ticket  purchased  m  New  York,  and  good  from  Philadelphia  to 
New  York ;  and  it  was  the  plaintiff's  intention  to  proceed  directly 
to  New  York  on  a  train  then  nearly  due  at  Baltimore  from  the 
south.  The  same  agent  who  sold  the  plaintifE  the  ticket  from  Bal- 
timore to  Philadelphia  also  had  charge  of  the  sale  of  tickets  for  the 
Pullman  sleeping-cars,  and,  when  the  plaintiff  purchased  his  ticket 
to  Philadelphia,  lie  at  the  same  time  applied  to  this  agent  for  a 
sleeping-berth  ticket  to  New  York.  The  agent  refused  to  sell  him 
the  latter,  and  told  him  that  in  order  to  get  a  berth  to  New  York 
he  would  have  to  buy  a  ticket  to  New  York.  When  the  ti-ain  for 
New  York  arrived  at  the  Baltimore  station,  the  plaintiff  entered 
the  sleeping-car  for  New  York,  which  was  a  car  owned  by  the  de- 
fendant, and  managed  bv  the  Pennsvlvania  B.  Co.,  under  the  con- 
tract referred  to,  and  asked  the  Pullman  conductor  for  a  berth  to 
New  York.  The  Pullman  conductor  asked  plaintiff  to  show  his 
railroad  ticket.  Plaintiff  thereupon  produced  his  ticket  from  Bal- 
timore to  Philadelphia,  and  the  return  half  of  his  round-trip  ticket 
between  New  Yowc  and  Philadelphia.  The  Pullman  conductor 
then  informed  plaintiff  that  he  could  not  sell  him  a  berth  in  the 
New  York  sleeping-car  on  those  split  tickets.  He  offered  to  sell 
plaintiff  a  berth  in  the  Philadelphia  sleeping-car,  and,  when  this 
car  reached  Philadelphia,  there  to  provide  him  other  accommoda- 
tions for  sleeping,  but  this  the  plaintiff  declined.  Nothing  further 
took  place  except  discussion,  until  the  Pennsylvania  K.  train  con- 
ductor came  into  the  car.  He  took  up  plaintiff's  railroad  ticket 
from  Baltimore  to  Philadelphia,  and,  as  plaintiff  thought,  punched 
it  and  put  it  in  his  pocket.  The  train  conductor  was  then  told  by 
the  Pullman  conductor  that  the  plaintiff  desired  sleeping  accommo- 
dations to  New  York  in  1;liat  car  upon  the  tickets  which  he  had 
? reduced.  The  plaintiff  then  offered  to  pay  cash  fare  between 
Philadelphia  and  New  York.  The  train  conductor  then  replied 
to  the  plaintiff  that,  in  order  to  have  sleeping-car  accommodations 
in  the  New  York  sleeping-car  he  must  either  have  a  through  rail- 
road ticket  to  New  York  intact,  or  pay  the  regular  cash  railroad 
fare  from  Baltimore,  where  he  took  the  train,  to  New  York,  and 
refused  sleeping-car  accommodations  in  the  New  York  car  upon 
any  other  terms.  The  plaintiff  did  not  offer  such  a  ticket,  and  de- 
clined to  pay  the  cash  fare.     The  train  conductor  soon  after  asked 
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plaintiff  volantarily  to  leave  the  car,  and  the  plaintiff  i-efused  8o  to 
do.  Plaintiff  testified  that  he  had  made  up  his  mind  not  to  leave 
the  car  nntil  he  was  forced  to  do  so,  or  some  show  of  force  was  ex- 
hibited. The  train  conductor  then  laid  liis  hand  on  plaintiff's 
shoulder,  saying,  ^'  I  think  I  see  what  yon  want."  The  plaintiff 
arose  to  his  feet.  The  Pullman  conductor  then  took  hold  of  plain- 
tiff's arm.  Plaintiff  turned  around,  and  then  walked  to  the  door 
of  the  car,  the  train  conductor  in  front  of  him,  and  the  Pullman 
conductor  behind  him.  Upon  the  platform  plaintiff  hesitated,  and 
the  Pullman  conductor  again  took  liold  of  plaintiff's  arm,  and  led 
him  across  the  platform  into  the  next  car.  Plaintiff  testified  that 
the  car  into  whidi  he  was  led  became  very  cold  before  morning, 
so  that  he  took  off  his  overcoat  and  put  it  over  his  legs;  that  in 
consequence  of  this  cold  he  took  a  severe  cold,  was  unable  to  attend 
to  business  for  a  time,  and  suffered  severe  pain.  He  also  testified 
tiiat  the  car  into  which  he  was  taken  was  provided  with  reclining 
chairs,  for  the  use  of  which  he  paid  the  Pullman  conductor ;  that 
the  car  was  a  very  good  one  in  everything  but  the  temperature ; 
tiiat  he  made  no  complaint  to  the  poller  that  the  fire  was  not  kept 
up ;  that  he  asked  for  a  blanket,  and  ^ot  one ;  that  he  did  not  request 
•any  special  fire  to  be  made  up,  stating  that  he  was  cold  and  re- 
quired it.  The  court  ruled  upon  the  evidence  that  the  plaintiff 
could  not  maintain  his  action  against  this  defendant,  ordered  a  ver- 
dict for  the  defendant,  and  reported  the  case  for  the  consideration 
of  the  supreme  judicial  court. 

S.  B.  Allen  and  T.  B,  Kvng  for  plaintiff. 

B.  N.  Johnson  for  defendant 

DsvENS,  J. — The  gist  of  the  plaintiff's  claim  is  that  he  was 
wrongfully  refused  accommodation  in  the  sleeping-car  of  the  de- 
fendant, in  coming  from  Baltimore  to  New  York,  by  the  defend- 
ant's servant,  and  that,  on  declining  to  leave  the  car,  be  was  ejected 
therefrom.  His  argument  assumes  that  it  was  for  the 
•defendant  to  determine  under  what  circumstances  a  pas- 
senger should  be  allowed  to  pui*chase  a  berth,  and,  in- 
cidentally, the  other  accommodations  afforded  by  the 
sleeping-car.  An  examination  of  the  contract  with  the  Pennsyl- 
vania !&.  Co.,  by  virtue  of  which  the  cars  owned  by  the  defendant 
were  conveyed  over  its  railroad,  shows  that,  while  these  cars  were 
to  be  furnished  by  the  defendant  corporation,  they  were  furnished 
■*'  to  be  used  by  the  railroad  company"  "  for  the  transportation  of 
passengers ;"  that  its  employees  were  to  be  governed  by  the  rules 
•and  regulations  of  the  railroad  company,  such  as  it  might  adopt 
from  time  to  time  for  the  government  of  its  own  employees. 
While,  therefore,  the  defendant  company  was  to  collect  the  fare 
for  the  accommodations  furnished  by  tneir  cars,  keep  them  in 
proper  order,  and  attend  upon  the  passengers,  it  was  for  the  l*ail- 
road  company  to  determine  who  should  be  entitled  to  enjoy  the 
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accommodations  of  these  cars,  and  by  what  regulation  this  use  of 
the  cars  should  be  governed.  The  defendant  company  could  not, 
certainly,  furnish  a  berth  in  its  cars  until  the  party  requesting  it 
had  become  entitled  to  transportation  by  the  railroad  company,  aa 
a  passenger,  and  he  must  also  be  entitled  to  the  transportation  for 
such  routes  and  distances,  or  under  such  circumstances,  as  the  rail- 
road company  should  determine  to  be  those  under  which  the  de» 
fendant  company  would  be  authorized  to  furnish  him  with  its  ac- 
commodations. The  defendant  company  could  only  contract  with 
a  passengjer  when  he  was  of  such  a  class  that  the  railroad  company 
permitt^  the  contract  to  be  made. 

The  railroad  company  had  classified  its  trains,  fixing  the  trains- 
upon  which  persons  should  become  entitled  to  transportation  in 
the  sleeping-cars,  and  the  cai*s  in  which  such  transportation  would 
be  afforded.  It  was  their  regulation  that,  between  Baltimore  and 
rtoulatiokb  New  York,  this  accommodation  should  only  be  furnished 
to  those  holding  a  ticket  over  the  whole  route.  It  does 
not  appear  that  this  was  an  unreasonable  rule;  but 
whether  it  was  so  or  not,  it  was  the  regulation  of  the 
railroad  company,  and  not  of  the  defendant.  The  evidence  was 
"that  the  ordinary  train  conductoi-s  of  the  Pennsylvania  E. 
have  full  and  entire  authority  over  the  porters  and  conductor  of 
the  Pullman  cars,  in  regard  to  the  matter  of  determining  who  shall 
ride  in  the  cars,  and  under  what  circumstances,  and  in  regard  to 
every  othor  thing,  except"  the  details  of  cai-e,  etc.  The  defend^ 
ant's  servant,  the  plaintiff  having  entered  the  sleeping-car,  informed 
him  that  his  ^^  split"  tickets,  as  they  were  termed,  were  not  such  as 
would  entitle  him  to  purchase  a  berth,  and  that  he  could  sell  only 
to  those  holding  ^^  through  tickets  intact  to  the  point  to  which 
sleeping  accommodations  were  desired."  The  plaintiff  was  in  no 
way  disturbed  until  the  train  conductor  (who  was  not  defendant's 
servant^  came  into  the  car,  informed  plaintiff  that  his  tickets  wei*e 
not  sucn  as  to  entitle  him  to  purchase  the  sleeping-car  tickets,  and 
several  times  urged  the  plaintiff  to  leave  the  sleeping-car,  which 
the  plaintiff  refused  to  do.  Whether  accommodation  was  rightly 
refused  to  plaintiff  or  not,  in  the  sleeping-car,  the  i*efusal  was  the 
act  of  the  railroad  company's  servant,  and  not  of  defendant's,  whose 
duty  it  was  to  be  guided  by  the  train  conductor. 

The  ejection  of  defendant  was  also  the  act  of  the  railroad  com- 
pany, and  not  of  the  .defendant.  It  is  the  contention  of  plaintiff 
that,  even  if  he  might  be  ejected  from  the  car,  it  was  done  in  an 
improper  manner.  The  plaintiff  testified  that  he  was  waiting  for 
a  "  show  of  force,"  after  his  repeated  refusals  to  leave 
ejtction  of  the  car.  This  exhibition  of  force  was  made  by  the  train 
ihe'tbaih.  **  conductor,  who  put  his  hand  upon  him,  when  the  plain- 
tiff arose,  and  yielded  thereto.  The  Pullman  conductor 
took  hold  of  the  plaintiff's  arm  when  he  arose,  and  aided  the  plain- 
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tiff  in  pa88ing  along  the  aisle,  and  in  crossing  the  platform  of  the 
ears ;  bnt  the  evidence  does  not  show  that  he  used  or  exercised  any 
force  whatever.  Even  if  he  had  used  force  upon  the  plaintiff,  he 
was  not  doing  the  business  of  the  defendant  company  ;  he  was  as- 
sisting the  tram  conductor  in  the  duty  he  was  performing  as  ser- 
vant of  the  railroad.  To  conduct  him  across  from  one  car  to  an- 
other, in  the  manner  described  by  plaintiff  himself,  after  he  had 
repeatedly  refused  to  leave  the  car,  affords  no  evidence  of  any  re- 
moval in  an  improper  manner.  The  act  of  defendant's  servant  was 
in  every  way  calculated  to  assist  plaintiff  in  his  transit  from  one 
car  to  another.  Nor  is  the  fact  that  the  car  into  which  plaintiff 
was  passed  subsequently  becama  cold  important,  even  if  it  were 
possible  to  hold  the  defendant  responsible  lor  the  act  of  its  servant. 
So  far  as  appears  by  the  evidence,  there  is  no  reason  to  believe  that, 
when  plaintiff  entered  it,  it  was  not  in  fit  condition  to  receive  pas- 
sengers, and  the  management  of  it  was  entirely  with  the  railroad 
company,  and  not  with  the  defendant. 
Judgment  on  the  verdict. 

Expulsion  of  Passengers  from  Sleeping-car-Liability  of  Companyt— See 
Kevin  v.  Pollman  Palace  Car  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  92. 


DwTEB,  by  another,  Nest  Friend, 

V. 

Kew  Yobe,  Lake  Ebie  and  Western  E.  Oa 

(Advance  GaMy  Nevo  Jeney.    MdreK  Term^  1886.) 

If  »  persoD,  in  leaving  a  ferry-boat,  yoluntaril v  joins  a  crowd,  which  is  so 
dense  as  to  preyent  him  seeins  where  he  treads,  and  voluntarily  proceeds 
with  such  crowd,  and  is  injured  by  his  foot  being  caught  between  the  boat 
and  the  .dock,  such  conduct,  per  m,  manifests  contributory  negligence,  and 
he  should  be  nonsuited. 

But  if  the  voluntariness  of  the  plaintifTs  joining  such  crowd,  or  of  his  re- 
maining in  it,  be  in  doubt,  the  question  of  contributory  negligence  must  be 
submitted  to  the  jury. 

In  eebob  to  Sapreme  Court. 
Opinion  states  the  facts. 
(hUina  c6  Corbm  for  plaintiff  in  error. 
C.  Parker  for  defendant  in  error. 

Eeaslet,  C.  J. — ^This  case  has  been  twice  tried.  On  the  first 
occasion  the  verdict,  which  was  for  the  plaintiff,  was  set  aside  by 
the  Snpreme  Court,  and  a  new  trial  granted.  The  plaintiff,  in 
leaving  the  ferry-boat  of  the  defendant,  which  was  not  properly 
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secared,  ^ot  his  foot  injured  by  its  being  caught  between  the  boat 
and  the  dock,  and  for  the  damage  thns  occasioned  this  snit  was 
brought  On  the  hearing  of  a  motion  for  a  new  trial,  the  Sapreme 
Court  was  of  the  opinion  that,  according  to  the  evidence  as  it  was 
then  presented,  the  accident  in  question  had  been  caused,  in  part, 
by  want  of  ordinary  care  on  the  side  of  the  plaintiff  himself.  As 
the  facts  then  stood,  it  appears  that  the  plaintiff  had  voluntarily 
become  a  part  of  the  pushing  crowd,  that  was  so  dense  that  the 
persons  composing  it  could  not  see  to  their  footing.  In  the  opin- 
ion in  the  Dupreme  Court  it  was  said  that  the  plaintiff  ^'  placed 
himself  in  the  midst  of  a  jostling  crowd  of  persons,  and  voluntarily 
attempted  to  pass  off  the  boat  in  that  situation ;''  and  it  was  further 
said :  ^'  In  the  present  case  there  is  no  pretence  that  if  the  plaintiff 
had  not  put  himself  in  the  thick  of  the  crowd  of  pereons  who  were 
working  and  pushing  their  way  off  the  boat,  that  he  would  not 
have  been  easily  able  to  avoid  the  accident  in  question." 

We  think  that  the  law  was  properly  applied  by  the  Supreme 
Court  to  the  state  of  facts  thus  set  forth,  but  we  likewise  think 
that  a  different  problem  is  now  before  this  court  for  solution.  The 
proofs  on  the  second  trial,  as  stated  in  the  bills  of  exceptions  before 
us,  do  not  show  that  the  plaintiff  voluntarily  placed  himself  in 
such  a  position  that  he  could  not  see  to  the  safety  of  his  foot- 
steps. It  does  not  necessarily  follow  that  because  a  passenger 
voluntarily  joins  a  crowd  of  persons  when  passing  from  a  ferry- 
boat to  the  dock,  that  he  thereby  exhibits  le^l  carelessness.  Such 
is  the  habit  of  the  most  prudent  travellers.  The  reason  of  such 
conduct  is  apparent.  By  so  doing  these  persons  do  not  deprive 
themselves  oi  the  use  oi  any  of  their  faculties  which,  under  the 
circumstances,  are  necessary  to  their  safety.  They  can  see  where 
the^  tread.  But  the  situation  is  entirely  altered  when  the  crowd 
which  is  joined  is  so  dense  that. they  are  constrained  to  pass  blindly 
along,  their  eyesight  being  of  no  service  to  them ;  and  it  is  the 
voluntary  assumption  of  this  latter  situation  that  constitutes,  j>^ 
se^  negligence.  And  herein  lies  the  difficulty  of  sustaiqing  the 
present  nonsuit.  As  has  been  just  said,  it  does  not  appear,  in  a 
conclusive  form,  that  the  plaintiff,  when  he  joined  the  persons 
leaving  the  fernr-boat,  had  reason  to  believe  that  he  would,  by  so 
doing,  be  placed  in  a  position  where  his  eyes  would  be  useless  to 
him  so  far  as  concerned  his  personal  security,  and  that,  finding 
himself  so  placed,  he  wilfully  continued  in  such  a  situation.  In 
his  testimony  on  the  last  trial,  the  plaintiff,  when  questioned  with 
respect  to  how  he  got  in  the  crowd,  said:  "  I  was  standing  on  the 
stnngpiece.  I  happened  to  step  down,  and  the  first  I  knew  the 
crowd  came  all  around  me,  so  I  went  right  in  among  the  crowd." 
And  at  the  close  of  his  deposition,  being  asked  if  he  had  any 
^'  alteration"  to  make  to  his  testimony  on  the  first  trial,  he  said : 
^^  Yes ;  that  I  stepped  off  the  stringpiece,  and  stepped  down.     I 
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was  pnsbed,  and  the  crowd  got  around  me,  and  I  moved  a  little 
away — kind  of.  I  could  not  get  out  of  the  crowd,  though."  We 
thiuK  it  obvious  that  these  statements  remove  the  case  from  the 
province  of  the  judge  to  that  of  the.  jury.  To  sav  the  least  of  it, 
the  matter  is  in  doubt  on  the  two  important  points  whether  the 
plaintiff  voluntarily  joined  in  the  dense  crowd  in  question,  and 
whether,  finding  himself  moved  in  it,  he  voluntarily  passed  with  it 
from  the  boat.  The  case  should  have  been  left  to  the  jury. 
Let  the  judgment  be  reversed. 


MUEHLHAUSEN 
V. 

St.  Louis  R.  Co. 

(Advance  Case,  Missouri,    December  6,  1886.) 

The  deceased,  plaintifTs  minor  sod,  was  a  passenger  on  a  car  of  defend- 
ant's street  railway.  It  appeared  that  the  driyer  in  charge  of  the  car  waa 
guilty  of  negligence,  or  want  of  prudence  and  skill  in  mana^ng  the  car,  and 
thereby  deceased  was  jolted  or  thrown  from  the  car,  or,  while  attempting  to 
alight  from  the  front  platform,  was  killed,  and  the  deceased  was  exercising 
such  ordinary  care  and  prudence  as  could  reasonably  be  expected  from  a 
child  of  his  age.     Eeld  that  the  defendant  is  liable. 

In  such  an  action,  where  it  appears  that  deceased  was  riding  on  the  de- 
fendant's car  at  the  time  the  accident  happened,  and  that  no  fare  had  been  paid 
by  him,  or  demanded  of  him,  testimony  tending  to  show  what  was  the  effect 
and  result  to  boys  who  jumped  upon  the  cars  at  the  portion  of  the  road  where 
the  accident  occurred,  and  the  effect  and  danger  to  them  of  stopping  the  car, 
and  putting  them  off,  and  what  the  boys  would  do  in  that  event,  and  why 
the  driver  did  not  stop  and  put  this  boy  off,  was  properly  rejected  as  im- 
material, as  it  would  not  operate  to  relieve  the  defendant  from  liability  for 
an  injury  inflicted  by  its  negligence  while  the  boy  was  on  the  car  by  the 
consent  of  the  person  in  charge. 

The  deceased  had  not  paid  any  fare  at  the  time  of  the  injury,  but  was  on 
the  car  with  the  knowledge  and  permission  of  defendant's  employee  in  charge. 
Meld,  that  the  deceased  was  a  passenger,  and  entitled  to  the  same  care  and 
protection  as  if  he  had  paid  his  fare. 

But  if  deceased  had  got  on  the  car  merely  for  the  purpose  of  riding  a  short 
distance,  and  then  jumping  off,  without  any  intention  of  paying  his  fare,  and 
did  not  pay  fare,  nor  offer  to  pay  it,  then  he  could  not  have  been  considered 
a  passenger,  even  though  the  driver  knew  he  was  on  the  car,  unless  the 
driver  had  consented  to  his  being  and  remaining  on. 

In  such  an  action,  an  instruction  given  the  jury  describing  the  kind  of 
gates  that  defendant  was  bound  to  provide  for  the  front  platforms  of  its 
cars,  and  that  if,  by  the  neglect  of  the  driver,  ''  a  gate''  was  not  provided 
to  the  front  platform  on  which  deceased  was  riding,  whereby  he  came  to  his 
death,  without  negligence  on  his  part,  defendant  is  liable,  is  not  objection- 
able because  of  the  use  of  the  words  '*  a  gate,"  instead  of  ^'such  gate,*'  as 
the  kind  of  gate  defendant  was  required  to  keep  was  explained  in  the  in- 
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struction ;  nor  is  it  objectionable  for  instructing  the  jury  to  find  defendant 
liable  without  finding  that  deceased  was  a  passenger,  when  they  had  been 
previously  instructed  that  they  must  find  that  deceased  was  a  passenger  be- 
fore they  could  find  defendant  liable. 

The  jury  were  instructed  that,  ''although  the  deceased  child  may  have 
been  guilty  of  misconduct,  or  failed  to  exercise  ordinary  care  and  prudence, 
while  on  the  defendant's  car,  which  may  have  remotely  contributed  to  his 
death,  yet,  if  the  employee  of  defendant  was  guilty  of  negligence  in  the 
management  of  the  car,  which  negligence  was  the  immediate  cause  of  deatli, 
and  with  the  exercise  of  prudence  and  care  by  said  employee,  after  the 
danger  was  impenc^ing,  said  injury  and  death  might  have  been  prevented,  the 
defendant  is  liable  in  this  suit.''  ffdd,  that  such  an  instruction  is  not 
objectionable,  because  the  question  of  saving  the  boy  by  prudence  and  care 
after  the  danger  was  impending  is  not  in  the  case,  as  the  danger  was  im- 
pending when  be  was  standing  on  the  front  platform,  if  the  gate  was  open, 
as  the  evidence  tended  to  show.  Nor  is  it  objectionable  as  too  general,  as 
it  is  not  broader  than  the  claim  in  the  petition,  and  is  not  bad  by  reason  of 
the  use  of  the  words  ''prudence  and  care,"  and  "remotely,"  without  fur- 
ther explanation. 

In  such  an  action,  an  instruction  is  not  objectionable  because  of  the  use  of 
the  term  "contributory  negligence,"  without  explaining  to  the  jury  the 
meaning  of  that  term,  when  such  instruction  refers  to  other  instnictions 
given,  in  which  the  meaning  of  the  term  is  explained. 

An  instruction  to  the  effect  that,  under  the  pleadings  and  evidence,  the 
plaintiff  could  not  recover,  was  properly  refused,  when  it  appears  from  the 
evidence  that  the  boy  stated  that  he  "  fell  off  the  front  platform"  of  defend- 
ant's car,  and  it  further  appears  that  the  evidence  tended  to  show  that  there 
was  no  gate  to  keep  him  from  falling  off,  as  required  by  law,  and  that  the  car 
was  going  around  a  curve  at  a  rate  of  about  five  miles  an  hour. 

In  such  an  action,  under  section  4,  Acts  1869  (Laws  Mo.  207),  providing 
that  "  no  passenger  shall  be  permitted  to  get  on  or  off  any  car  by  the  front 
platform  while  the  car  is  in  motion,  and  each  car  shall  be  furnished  with 
such  adjustable  gate  or  guard  as  shall  prevent  it,"  the  defendant  is  liable  for 
an  injury  resulting  from  the  lack  of  such  gate,  notwithstanding  the  provis- 
ion of  Act  January  16,  1860,  which  declares  that  "said  railroads  shall  not  be 
liable  for  injuries  occasioned  to  persons  by  reason  of  their  getting  on  or  off 
the  cars  by  the  front  or  forward  end  of  the  car." 

In  such  an  action,  the  refusal  to  give  an  instruction  to  the  effect  that,  if 
the  jury  believed  that  deceased  was  not  a  passenger  on  the  car,  they  are  to 
find  for  the  defendant,  is  not  reversible  error,  when  InstructionB  to  the  same 
effect  were  given. 

Appeal  from  St.  Loais  court  of  appeals. 

Action  against  a  street  railway  company  to  recover  damages  for 
the  killing  of  tlie  respondent's  child.  At  the  trial  the  court,  at  the 
plauitifiPs  request,  gave  the  following  instructions,  to  which  the  de- 
lendant  excepted : 

"  (1)  Tlie  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that,  under  the  instruction  defining  what  makes  a  person 
a  passenger,  the  deceased  was  a  passenger  on  defendant's  car,  and 
that  the  driver  of  the  defendant,  while  in  charge  of  said  car,  was 
guilty  of  negligence,  carelessness,  or  want  of  prudence  or  skill  in 
managing  or  conducting  said  car,  and  thereby  the  deceased  was 
jolted  or  thrown  from  said  car,  or  was  thereby,  without  hindrance, 
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enabled  to  attempt  to  alight  from  said  car  from  the  front  plat- 
form thereof,  and  in  consequence  thereof  injured  and  killed  ;  and 
if  the  jury  further  find  that  the  deceased  was  then  and  there  ex- 
ercising snch  ordinary  care  and  pinidence,  as  a  passenger,  as  could 
reasonably  be  expected  from  a  child  of  his  age, — then  the  defendant 
is  liable,  and  the  jniy  will  find  for  the  plaintiffs,  providing  they 
also  find  from  the  evidence  that  the  deceased  was  an  unmarried 
minor  at  the  time  of  his  death,  and  that  the  plaintiffs  are  his 
parents. 

'^(2)  Although  the  jury  may  find  that  the  deceased,  Eddie 
Muenlhausen,  had  not  paid  any  fare  at  the  time  of  the  injury,  yet 
if  the  iurv  further  find,  from  the  evidence,  that  the  deceased  was 
on  defendant's  car  with  the  knowledge  and  peimission  of  defend- 
ant's employee  in  charge  of  said  car,  then  the  deceased  was  a  pas- 
senger, and  entitled  to  the  same  care  and  protection  as  if  he  liad 
paid  his  fare. 

"  (3^  The  jury  are  instructed  that  the  care  and  foresight  required 
of  a  cuild  is  not  the  same  as  that  which  is  required  of  a  grown 
person,  and  that  in  the  case  of  a  child  it  is  required  to  act  with  the 
care  and  prudence  which  can  reasonably  be  expected  of  its  capacity 
and  age  ;  and,  when  it  manifests  as  much  care  and  prudence  as  can 
be  reasonably  expected  from  it,  the  child  is  not  guilty  of  negligence. 
And  if  the  jury  find  from  the  evidence  that  deceased  was  of  the 
age  of  eight  years,  and  did  not  possess  the  discretion  of  an  adult  or 
grown  pei-son  at  the  time  of  the  injury,  then  the  jury  should  con- 
sider these  facts  in  determining  whether  or  not  plaintiffs'  child, 
Eddie,  was  guilty  of  negligence  at  the  time  of  said  injury  that 
contributed  to  cause  said  injury. 

*'  (4)  The  jury  are  instructed  that  it  is  by  law  made  the  duty  of 
defendant  to  furnish  its  cara  with  such  adjustable  gates  or  guards 
as  shall  effectually  prevent  passengers  from  getting  on  or  off  any 
car  by  the  front  platform  while  the  car  is  in  motion  ;  and  if  the 
jury  find  from  the  evidence  that  the  drivier  of  defendant's  car 
neglected  to  keep  a  gate  or  guard  a.cress  the  east  side  of  the  front 
platform  of  car  No.  10,  so  as  to  prevent  passengers  from  getting 
on  or  off  said  front  platform,  that  by  reason  thereof  deceased  came 
to  his  death,  and  that  deceased  was  not  guilty  of  any  want  of 
ordinary  care  and  prudence  in  his  conduct  on  said  occasion,  such  as 
could  reasonably  be  expected  from  a  boy  of  his  age, — ^then  the 
defendant  is  liable  in  this  suit. 

'^  (5)  Although  the  deceased  child  may  have  been  guilty  of  mis- 
conduct, or  failed  to  exercise  ordinary  care  and  prudence,  while  on 
defendant's  car,  which  may  have  remotely  contributed  to  its  death, 
yet  if  the  emplopree  of  the  defendant  was  guilty  of  negligence  in  the 
management  of  car  No.  10,  which  negligence  was  nie  imuiediate 
cause  of  the  death,  and  with  the  exercise  of  prudence  and  care  by 
said  employee,  after  the  danger  was  impending,  said  injury  and 
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death  might  have  been  prevented,  the  defendant  is  h'able  in  thi& 
Buit.^ 

"(6)  If  the  jury  believe  from  the  evidence  that  plaintiffs  were 
at  the  time  of  the  injury  and  death  of  Eddie  Mnehlhausen  the 
parents  of  said*  Eddy,  and  the  decf^ased  was  an  unmarried  minor  at 
that  time,  and  that  said  Eddy  died  from  injuries  resulting  from  or 
occasioned  by  the  negligence  or  carelessness  of  the  defendant's 
agent,  servant,  or  employee,  while  running,  conducting,  or  managing 
one  of  their  cars,  and  without  negligence  on  the  part  of  the  de* 
ceased  or  these  plaintiffs  directly  contributing  thereto,  as  explained 
in  other  instructions,  then  the  defendant  is  liable  in  the  action,  and 
the  jury  should  find  for  the  plaintiff. 

^'  (7)  If  the  jury  find  for  the  plaintiffs,  they  will  assess  the 
damages  at  five  thousand  dollai'S,  that  being  the  amount  fixed  by 
law." 

The  following  instructions  were  given  for  the  defendant. 

''  ^3^  The  court  instructs  the  jury  that  the  mere  fact  that  Eddie 
Muelilhausen  was  on  the  car  did  not  constitute  or  make  him  a  pas^ 
senger  thereon." 

"  (8)  The  court  instructs  the  jury  that  the  gate  required,  by  law,, 
for  the  defendant  to  keep  on  its  front  platform,,  was  an  adjustable 
gate, — that  is,  agate  that  could  be  opened  and  shut ;  and  if  the  jury 
believe  from  the  evidence  that,  at  the  time  Eddie  Muehlhauseu 
was  injured  by  the  car,  the  defendant  used  on  the  front  platform 
of  the  car  a  gate  which,  when  closed,  would  effectually  keep  per- 
sons from  getting  off  the  platform,  unless  it  was  opened  or  they 
got  over  it,  then  Uie  court  instructs  the  jury  that  they  cannot  infer 
any  neligence  or  breach  of  duty  on  the  part  of  the  defendant  in 
regard  to  the  character  of  the  gate,  or  its  adjustments,  though  the 
jury  may  believe  that  it  could  be  opened  easily,  and  a  small  boy 
could  open  it." 

"  (11)  The  court  instructs  the  jury  that  burden  of  proving  the 
facts  in  the  case  necessary,  under  the  instruction  of  the  court,  to 
make  the  defendant  liable,  is  upon  the  plaintiffs  ;  and  if  the  jury 
believe,  after  considering  all  the  testimony  and  witnesses,  that  the 
plaintiffs  have  not  established  said  facts  by  a  preponderance  of 
testimony, — that  is,  by  testimony  entitled  to  the  greater  weight 
and  credence, — then  the  jury  will  find  for  the  defendant.  And 
if  the  jury  believe  that  the  plaintiffs  have  so  established  said  facts,, 
and  the  jury  also  believe  from  the  evidence  that  Eddie  Muelil- 
hausen got  or  jumped  off  the  car  while  in  motion,  and  that  his  so 
doing  was  reckless  and  negligent,  and  directly  contributed  to  his 
injuries  received,  then  the  jury  will  find  for  the  defendant. 

"  (12)  The  court  instructs  the  jury  that,  if  they  have  any  sym- 
pathy for  or  prejudice  against  either  of  the  parties  to  this  suit, 
they  must  not  permit  such  sympathy  or  prejudice  to  affect  their 
consideration  of  the  case,  but  they  must  decide  the  same  according 
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to  the  evidence,  under  the  law  as  given  them  in  the  instmction  by 
tlie  court." 

Eeqaests  were  asked  for  by  the  defendant  as  follows^  but  the 
court  refused  to  grant  them  : 

"  (1)  The  court  instructs  the  jury  that,  under  the  pleadings  and 
evidence  in  this  case,  their  verdict  must  be  for  the  defendant. 

"  (2)  The  court  instructs  the  jury  that,  under  the  evidence  in 
this  case,  Eddie  Muehlhausen  was  not  a  passenger  on  the  car. 

"  (4^  The  court  instructs  the  jury  that  the  mere  facts  that  Eddie 
Muehlhausen  was  on  the  car,  and  the  driver  did  not  object  to  his 
being  there  after  he  had  knowledge  of  it,  did  not  constitute  or 
make  him  a  passenger  thereon. 

"  (5)  The  court  instructs  the  jury  that  there  is  no  evidence  in  the 
case  tending  to  prove  that  the  driver  of  the  car  saw  Eddie  Muehl- 
hausen getting  on  the  car,  or  consented  to  his  getting  on  ;  and  if 
the  jury  believe  from  the  evidence  that  tlie  driver  of  the  car 
stopped  to  let  the  girls  get  on  at  Illinois  Avenue,  or  asked  or  per- 
mitted them  to  get  on,  the  court  instructs  you  that  these  facts, 
if  so  believed  by  the  jury,  gave  no  authority  for  Eddie  Muehl- 
hausen to  get  on  the  car. 

"  (6)  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Eddie  Muehlhausen  got  on  the  car  merely  for  the 
purpose  of  riding  a  short  distance,  and  then  jumping  ofi  or  get- 
ting oft  again,  without  any  intention  of  paying  his  rare,  and  did 
not  pay  it,  and  did  not  offer  to  pay  it,  then  the  court  instructs  the 
jury  that  he  was  not  a  passenger  on  the  car,  even  though  the 
driver  knew  he  was  oh  the  car. 

"  (7)  The  court  instructs  the  jury  that  if,  under  the  other  in- 
structions given  them  relating  thereto,  they  believe  from  the  evi- 
dence that  Eddie  Muehlhausen  was  not  a  passenger  on  the  car,  then 
the  jury  will  find  for  the  defendant. 

"  (9)  The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  that  the  injuries  to  Eddie  Muehlhausen  from  which  he 
died  were  occasioned  by  his  getting  off  the  front  platform  of  the 
car,  their  verdict  must  be  for  the  defendant. 

"  (10)  The  court  instructs  the  jury  that  they  cannot  infer  any 
negligence  or  breach  of  duty  on  the  part  of  the  defendant  in  the 
case  n*om  the  fact  there  was  no  conductor  on  the  car  while  Eddie 
Muehlhausen  was  on  it." 

To  which  action  of  the  court  refusing  said  instructions  the  de- 
fendant then  and  there  at  the  time  excepted. 

The  court  then,  of  its  own  motion,  instructed  the  jury  as  follows : 
"  The  court  instructs  the  jury  that  if  they  believe  from  the  evu 
dence  that  Eddie  Muehlhausen  got  on  the  car  merely  for  the  pur- 
pose of  riding  a  short  distance,  and  then  jumping  off  or  getting 
off  a^in,  witnont  any  intention  of  paying  his  fare,  and  did  not 
pay  It,  and  did  not  oner  to  pay  it,  then  the  court  instructs  the  jury 
28  A.  &  E.  R.  Cas.— 11 
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tbat  he  was  not  a  passenger  on  the  car,  even  though  the  driver 
knew  he  was  on  the  ear,  unless  the  jury  believe  the  driver  con- 
sented to  his  being  and  remaining  upon  the  car," — to  the  giving  of 
which  instruction  the  defendant  then  and  there  at  the  time  excepted. 

G.  A,  Finkdnhurg  and  Leo  Hassieur  for  respondents. 

S.  P.  OdU  for  appellant 

Norton,  J. — PlaintiflEs'  suit  is  based  upon  the  allegations  that 
thej  were  the  parents  of  Edward  Muehlhausen,  a  minor;  that  he 
was  a  passenger  on  one  of  defendant's  cars ;  that  defendant,  under 
an  act  of  the  legislatu^,  was  bound  by  law  to  furnish  each  of  its 
cars  ^^  with  adjustable  gates  or  guards,  such  as  would  effectually 
prevent  passengers  from  getting  on  or  off  the  front  platform"  of 
the  car ;  that,  while  such  passenger,  he  was,  by  the  agent  of  de- 
ALLBOA1IOM8  f cudaut  iu  charge  of  the  car,  "  negligently,  carelessly, 
SSktiff^sSIt  aiid  recklessly,  and  in  utter  disregard  of  duty,  permitted 
nsAUD.  ^  stand  upon  the  front  platform  of  said  car,  and  said 

defendant,  through  its  agent  in  charge  thereof,  permitted  said  car 
to  be  run  without  a  conductor  thereoi,  and  without  closed  gates  or 
guards  on  its  front  platform,  as  by  law  it  was  bound  to  have ;  that 
said  car  was  so  negligently,  unskilfully,  and  in  utter  disregard  of 
duty,  run,  conducted,  and  managed  as  aforesaid,  that,  in  conse- 
quence of  said  negligence,  carelessness,  and  disregard  of  duty  of 
tne  defendant  and  its  servants,  said  Edward  was  thrown  off,  or  per- 
mitted to  jump  off,  said  platform  of  said  car,  and  was  run  over  by 
the  car  and  kiUed. 

The  defendant's  aifswer  denies  the  allegations  of  the  petition, 
and  pleads  also  contributory  negligence,  in  this:  ^^ That  Edward 
got  on  the  car  when  he  had  no  right  to,  went  on  the  front  plat- 
form, and  there  jumped  or  got  off,  when  the  car  was  in 
motion,  and  was  injured  by  reason  thereof ;  pleads  also 
that  if  he  was  injured  as  in  petition  stated,  his  injuries  so  sustained 
were  occasioned  by  his  getting  off  a  car  of  the  defendant  at  the 
front  or  forward  end  thereof,  and  on  that  account,  by  virtue  of  the 
provisions  of  a  statute  of  this  State  entitled  ^  An  act  concerning 
street  railroads  in  the  city  of  St.  Louis,'  approved  January  16, 
1860,  defendant  is  not  liable  therefor,  or  for  any  damages  resulting 
therefrom."    The  reply  is  a  general  denial. 

Plaintiffs  obtained  judgment  on  the  trial  for  $5,000,  which,  on 
appeal  to  the  court  of  appeals,  was  affirmed  proformay  on  stipu- 
lation. 

The  evidence  on  behalf  of  plaintiffs  tended  to  show  that  Eddie 
Muehlhausen,  a  boy  about  eight  years  of  age,  in  company  with  other 
children,  was  returning  from  school,  and  that  the  driver  of  one  of 
defendant's  cars  stopped  it  to  allow  two  or  three  girl  children  to 
enter  the  car ;  some  of  the  witnesses  testifying  that  he  stopped  at 
their  call,  and  others  that  he  beckoned  to  them,  and  stopped  or 


PASSENGER— STREET  RAILWAY — NEGLIGENCE.  163 

Blackened  the  speed  of  t]ie  ear  for  them  to  get  on.  It  also  tended  to 
show  that  the  girls  got  on  at  the  east  end  of  the  front  yactb  cokcecn. 
platform  of  the  car,  and  also  that  tlie  Muehlhausen  boy  ^^^  wj^t. 
boarded  the  car  abont  the  same  time,  whether  at  the  front  or  rear 
end  does  not  clearly  appear :  but  it  does  appear  that  after  getting 
on  he  stood  on  the  front  platform,  by  the  side  of  the  driver,  till, 
after  riding  a  short  distance — abont  two  blocks — he  either  fell  from 
or  lumped  off  the  east  side  of  the  front  platform,  and  was  run  over 
and  killed — ^some  of  the  witnesses  testifying  that  he  jumped  off. 
The  boy  himself,  on  -beinff  asked  by  the  person  who  picked  him 
op  just  after  the  accident,  how  it  happened,  replied  by  saying :  "  I 
fell  off  the  front  platform." 

The  evidence  also  tended  to  show  that  on  the  east  side  of  the 
front  platform,  at  which  the  boy  either  fell  or  jumped  off,  there 
was  no  gate  at  the  time,  and  that  when  the  children  boai*ded  the 
car  there  was  no  conductor  in  charge  of  it,  nor  was  there  any  at 
the  time  th^  accident  happened,  but  tne  car  was  in  the  sole  care  of 
the  driver,  the  conductor  having  previously  left  the  car.  The 
•evidence  also  tended  to  show  that  the  driver  was  aware  of  the 
presence  of  deceased  on  the  car,  but  that  nothing  was  said  by  the 
driver  to  the  boy,  nor  by  the  boy  to  the  driver,  and  that  no  fare 
was  demanded  of  him,  nor  did  lie  pay  any. 

The  evidence  on  the  part  of  defendant,  as  given  by  the  driver, 
tended  to  show  that,  previous  to  the  accident,  he  had  i-emoved  the 
gate  of  the  east  side  of  the  front  platform,  to  let  a  passenger  off, 
at  his  request,  but  that,  after  he  got  off,  he  put  the  gate  back  se- 
curely in  its  place ;  that  he  did  not  see  the  boy  get  off,  and  did  hot 
know  that  he  ;^as  going  to  do  so;  that  he  did  not  invite  the  girls 
to  get  on  the  car,  nor  stop  it  for  them  to  get  on,  but  that,  while  he 
was  going  slowly,  they  jumped  on  the  car,  and  also  a  lot  of  boys 
jumped  on,  the  deceased  being  one  of  them ;  that  all  of  them  got 
on  at  the  rear  platform  ;  that  the  east  front  gate  was  securely  fast- 
ened ;  a  boy  could  not  get  out  there  unless  he  removed  the  ^te. 

Defendant  seeks  a  reversal  of  the  judgment  for  alleged  error 
•committed  by  the  court  in  rejecting  evidence,  and  in  refusing  and 
^ving  instructions.  On  the  trial  defendant  offered  to  prove  by 
its  conductors,  who  knew,  what,  before  the  death  of  deceased,  was 
the  effect  and  result  to  the  boys  who  jumped  on  the  cars  down  on 
that  portion  of  the  road,  as  these  boys  did ;  what  was  the  effect, 
result,  and  danger  to  them  to  stop  the  cars  and  put  them  off ;'  what 
the  boys  would  do ;  and  further  offered  to  prove,  by  R«Ecno»  o» 
the  driver  of  the  car,  why  he  did  not  stop  tne  car  on 
this  occasion,  and  put  the  deceased  and  other  boys  off. 
This  evidence  the  court  rejected,  and  we  think  properly.  What- 
ever boys  might  do  when  put  off,  or  whatever  reason  the  driver 
may  have  had  for  not  putting  the  boy  off,  could  not  relieve  the 
company  from  a  liability  for  an  injury  inflicted  by  the  negligence 
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of  defendant  while  he  was  on,  by  the  permission  and  consent  of 
those  in  charge  of  the  car,  and  under  circumstances  entitling  him 
to  the  same  care  which  it  was  the  duty  of  the  company  to  testow 
or  observe  in  carrying  passengers. 

It  is  next  objected  that  the  court  erred  in  giving  and  refusing 
instructions. 

While  the  first  instruction  may  be  subject  to  some  verbal  criti- 
cism, we  perceive  no  substantial  objection  to  it.  It  is  not  broader 
than  the  petition,  nor  does  it  embrace  a  case  not  therein  made,  nor 
iKSTBucnom  authorize  a  recovery  on  facts  not  alleged. 
FwS-S^  The  second  instruction  is  warranted  oy  the  rule  stated 
iMBD.  jji  Sherman  v.  Hannibal  &  St.  J.  R.  Co.,  72  Mo.  65 ;  s.  c.^ 

4  Am.  &  Eng.  K.  K.  Cas.  589,  where  it  is  said  :  ^'  The  ti*ain  being 
one  on  which  passengers  were  allowed  to  be  carried,  even  if  plain- 
tiff had  boarded  the  train  without  the  permission  or  knowledge  of 
the  conductor,  yet  as  the  conductor,  after  he  became  aware  of  his 
presence  on  the  train,  suffered  him  to  i*emain,  he  was.  entitled  to 
the  same  protection  as  if  he  had  paid  his  fare." 

The  instruction  gj^en  by  the  court  of  its  own  motion  is  claimed 
to  be  erroneous,  xhere  is  no  evidence  in  the  record,  except  of 
conjectural  character,  that  deceased  was  on  defendant's  car  witliout 
any  intention  of  paying  his  fare,  and  the  instruction,  as  given,  was 
favorable  to  defendant  in  this  respect ;  and  the  justincation  an- 
nexed  to  it  by  the  words,  "unless  the  jury  believed  the  driver  con- 
sented to  his  being  and  remaining  on  the  car,"  was  justified  by  the 
authority  above  cited. 

It  is  objected  that  the  court  erred  in  not  using  in  the  fourth 
instruction  the  woixJs,  "such  gate"  instead  of  "agate;"  and  that 
the  instruction  is  erroneous  and  misleading,  in  that  it  authorizes  a 
recovery  without  the  jury  being  required  to  find  that  deceased  was 
a  passenger.  The  objection  is  unsubstantial,  because  the  jury  had 
been  told  in  the  first  instruction  that  they  must  believe  that  de- 
ceased was  a  passenger  before  they  could  find  for  plaintiffs,  and 
because  the  kind  of  gate  defendant  was  required  to  keep  was  fully 
explained  in  the  instruction ;  and,  in  view  of  this,  we  cannot  con- 
ceive how  the  jury  could  have  been  misled  by  the  use  of  the  words 
"a  gate"  instead  of  "such  gate." 

Tlie  objections  to  the  fifth  instruction  are  that  it  is  too  general, 
does  not  define  the  word  "  remotely,"  or  specify  the  degree  of 
"  care  and  prudence"  required  of  defendant,  and  raises  the  question 
concerning  saving  the  boy  by  prudence  and  care,  after  his  danger 
was  impending,  which  it  is  insisted  was  not  in  the  case.  The  boy's 
danger  was  impending  when  standing  on  the  front  end  or  platform, 
provided  the  gate  was  not  in  its  place,  as  the  evidence  tended  to 
show ;  and  it  was  the  duty  of  the  driver  to  put  it  in  its  place,  which 
if  done  by  him,  in  all  human  probability  the  accident  would  not 
have  occurred.    The  instruction  is  not  more  comprehensive  thaa 
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the  petition,  and  is  not  to  be  condemned  for  the  use  of  the  words 
*' remotely"  and  "prudence  and  care"  without  further  explanation. 
See  Morrissey  v.  Wiggins  Ferry  Co.,  43  Mo.  384,  where  a  like  in- 
struction as  to  the  use  of  the  above  words  was  approved. 

The  objection  urged  to  the  sixth  instruction  is  that  it  ignores  the 
question  as  to  whether  decc^used  was  a  passenger,  and  leaves  the 
jury  to  find,  as  a  matter  of  fact,  what  is  contnbutory  negligence, 
without  any  explanation  as  to  what  constitutes  contributory  negli- 
gence. It  will  be  perceived  that,  in  the  first  instruction,  the  court 
predicates  the  right  of  plaintifiEs  to  recover  on  the  fact  that  deceased 
was  a  passenger ;  and,  m  the  instruction  objected  to,  that  the  jury 
were  not  left  at  sea,  and  without  guide  as  to  what  would  constitute 
contributory  negligence,  but  were  directly  referred  to  other  in- 
structions explaining  what  would  be  contributory  negligence,  and 
the  facts  necessarv  to  constitute  are  set  out  in  the  eleventh  instruc- 
tion given  for  tne  defendant.  The  failure  to  embrace  all  the 
issues  in  one  instruction  is  not  error,  if  they  are  all  embraced  in 
the  series  of  instructions  given,  and  they,  as  a  whole,  are  correct, 
and  not  contradictory,  nor  calculated  to  mislead.  McKeon  v. 
Eailroad  Co.,  43  Mo.  407 ;  Whalen  v.  Raiboad  Co.,  60  Mo.  328 ; 
Sarle  v.  Bail  road  Co.,  55  Mo.  482. 

It  is  also  insisted  that  the  court  erred  in  refusing  instractions  1 
and  2  asked  by  defendant,  to  the  effect  that,  under  the  pleadings 
and  evidence,  plaintiff  could  not  recover.  These  instructions  were 
properly  refused,  if  for  no  other  reason  than  the  fact  in  evidence 
that- the  boy  stated  "  he  fell  off  the  front  platform;"  especially  so 
in  view  of  the  fact,  which  the  evidence  tended  to  show,  that  tnere 
was  no  gate  in  its  place  to  prevent  him  from  falling  off,  and  the 
fact  that  the  car  was  going  about  five  miles  an  hour,  with  a  curve 
in  the  track. 

The  ninth  of  defendant's  inatructions  was  properly  refused ;  be- 
cause  it  ignored  the  duty  imposed  by  law  on  the  defendant  to  keep 
an  adjustable  gate  on  its  front  end  to  effectually  prevent  pas- 
sengers from  getting  off  there.  In  support  of  this  instruction,  it 
is  argued  by  counsel  that  inasmuch  as  it  is  provided  by  section  9 
of  an  act  of  the  general  assembly  approved  January  16,  1860,  (de- 
fendant company  being  one  of  the  companies  mentioned  in  said 
act),  that  '^  said  railroad  companies  shall  not  be  liable  for  injuries  to 
persons  occasioned  by  their  getting  on  or  off  the  cars  at  the  front  or 
forward  end  of  the  car,"  that  if  the  deceased  got  off  the  front  end 
of  the  car,  and  was  thereby  injured,  the  defendant  is  not  liable, 
although  deceased  was  so  young  in  years  as  not  to  comprehend  the 
danger  incident  to  such  an  act,  and  although  the  company  may 
have  had  no  ^te  in  its  place  to  prevent  his  getting  off,  as  is  pro- 
vided by  section  4,  Acts  1869,  p.  207,  which  is  as  follows :  "  No 
passenger  shall  be  permitted  to  get  on  or  off  any  car  by  the  front 
platform  while  the  car  is  in  motion,  and  each  car  shall  be  furnished 
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with  such  adjustable  gate  or  guard  as  shall  effectnallj  prevent  it.'' 
It  is  insisted  DV  counsel  that  this  last  act  is  for  the  protection  of 
passengers,  ana  means  nothing  more  than,  if  not  complied  with  bj 
defendant,  and  by  reason  thereof  a  passenger  shall  oe  thrown  or 
fall  off,  the  defendant  per  ae  would  oe  liable.  If  the  act  means 
nothing  more  than  this,  the  necessity  for  its  passage  is  not  ap- 

f>arent,  because  the  Act  of  1860  only  exempts  the  company  from 
lability  for  injury  to  any  person  sustaining  such  injury  bv  getting 
on  or  off  the  front  end  of  a  car,  but  does  not  deny  the  nght  of  a 
passenger  to  recover  who,  through  the  negligence  of  a  defendant 
company,  was  either  thrown,  or  caused  to  fall,  off  such  front  end 
or  platform.  McKeon  v.  Citizens'  R  Co.,  42  Mo.  79.  The  Act 
of  1869  was  passed  to  secure  safety  of  life  and  limb,  and  should 
not  be  narrowly  construed.  In  view  of  this,  and  the  fact  that 
children  of  an  age  too  youn^  to  comprehend  the  danger  of  getting 
off  the  front  end  of  a  car  m  motion  were  liable  U>  become  pas- 
sengers as  well  as  adults,  it  is  not  going  too  far  to  say  that  it  was 
doubtless  within  the  humane  purposes  of  this  act  to  provide  against 
such  danger  for  this  class,  by  not  only  requiring  the  companies  to 
furnish  an. adjustable  gate  for  the  forward  end  of  the. car,  but  such 
as  would  not  only  prevent,  but  effectuallv  prevent,  them  from  get- 
ting off  at  such  end.  The  instruction  wholly  ignored  the  duty  im- 
posed by  the  Act  of  1869,  and  for  that  reason  was  properly  re- 
fused. 

While,  under  the  pleadings,  instruction  No.  7  might  well  have 
been  given,  its  refusal  is  not  sufficient  to  justify  a  reversal,  inas- 
much as  what  it  declares  is  virtually  declaimed  in  the  first  instruc- 
tion given  for  plaintiffs,  which  predicates  their  right  to  recover  on 
the  fact  that  deceased  was  a  passenger;  and  the  refused  instruction^ 
if  given,  would  only  have  been  a  reiteration,  in  a  negative  form,  of 
what  has  already  been  stated  in  the  first  instruction. 

The  claim  of  counsel  that  there  was  no  evidence  that  plaintiffs 
were  the  parents  of  deceased  is  not  well  taken.  While  the  record 
shows  that  one  of  the  plaintiffs  testified  that  tliey  were  the  parents 
of  Johnny  Muehlhausen,  it  also  shows  that  defendant  admitted 
that  the  child  alluded  to  by  the  witness  was  the  one  run  over  and 
killed  by  the  car  mentioned  in  the  petition,  and  at  the  time  men- 
tioned.   The  point  made  is  entirely  without  merit. 

Judgment  affirmed,  in  which  all  concur. 

Injury  to  Children  Riding  on  Street  Cars — Negligence  of  Company'^ 
Servants. — See  West  Phi  la.,  etc.,  R.  Ck).  «.  GkiUagher,  27  Am.  &  £ng.  R.  R. 
Cas.  201;  Deitrich  v.  Baltimore,  etc,  R.  €k>.,  11  lb.  115;  HestonviUe,  etc., 
R.  Co.  V.  Kelly,  11  lb.  123. 
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Louisville  and  Nashtille  E.  Co* 

V. 

BnTEB's  Adm'b. 

(Advance  Case,  Kentucky.    March  15,  1887.) 

A  train  upon  the  defendant  company's  road  upon  which  plaintifTs  in- 
testate was  a  passenger  came  into  collision  with  a  cow,  by  reason  of  which 
one  of  the  coaches  left  the  track,  and  the  intestate  received  injuries  from 
which  he  afterwards  died.     Hdd^ 

1.  That  while  a  railroad  does  not  insure  the  absolute  safety  of  its  pas- 
sengers, yet  it  binds  itself  to  exercise  the  utmost  decree  of  human  care, 
diligence,  and  skill  in  order  to  carry  the  passengers  safely ;  and  where  it  fails 
to  keep  its  track  clear  of  obstructions,  so  that  the  engineers  of  locomotives 
may  have  a  clear  view  ahead,  it  is  liable  in  damages  for  any  injury  caus^ 
thereby. 

2.  Th^t  prima  fade  the  legal  presumption  arises  that  the  accident  and 
consequent  injury  was  caused  by  the  negligence  of  the  railroad;  and  the 
burden  of  disproving  the  presumption  of  negligence,  by  showing  that  the 
injury  arose  from  an  accident  which  the  utmost  care,  diligence,  and  skill 
could  not  prevent,  is  on  the  railroad. 

8.  In  action  against  a  railroad  to  recover  for  negligence  causing  the  death 
of  plaintifTs  intestate,-it  was  improper  to  ask  a  witness  if  he  had  not  heard 
another  witness.  A.,  say  that  if  the  railroad  could  find  a  witness  who  would 
swear  that  the  decedent  had  been  fishing  or  wading  after  the  accident, 
money  would  be  no  object.  Such  evidence  tended  to  cast  a  cloud  on  the  in- 
tegrity of  all  the  railroad's  evidence,  and  was  incompetent  except  for  the 
purpose  of  contradicting  A. 

Appeal  from  Circuit  Court,  Barren  county. 
Wm.  Lindsay  and  Porter  <b  McQuovm  for  appellant. 
Bv^h  and  Leslie  <&  BoUs  for  appellee. 

Bennett,  J. — In  May,  1876,  thfe  appellant's  passenger  train, 
while  en  route  to  Louisville,  came  in  collision  with  a  cow  which 
was  on  the  railroad  track.  The  collision  threw  one  of  the  pas* 
senger  coaches  from  the  track.    The  appellee's  intes-  facts. 

tate  was  in  this  coach  as  a  passenger,  havmg  paid  his  fare  as  a  pas- 
senger from  Glasgow  to  Louisville,  and  was  injured  by  reason  of 
the  collision  and  tnrowing  of  the  coach  from  the  track.  The  trial 
of  appellee's  action  against  the  appellant  for  the  injuries  received 
by  his  intestate  in  the  collision  resulted  in  a  verdict  and  judgment 
for  $1500  in  damages.  Appellant  has  appealed  from  that  jadg- 
ment. 

Bailway-passenger  carriers,  in  legal  contemplation,  do  not  insure 
the  absolute  safe^  of  their  passengers ;  but  they  do  bind  them- 
selves to  exercise  the  utmost  degree  of  human  care,  diligence,  and 
skill  in  order  to  carry  their  passengers  [safely.     It  is  meant  by 
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this  rale  (1)  that  the  hi^h^st  d^ree  of  practicable  care  and  dili- 
Cam  nc  bw.  gcncc  shoulcf  bc  exercised  that  is  consistent  yritii  the 
JSSni^SSS-"  mode  of  transportation  adopted  (2)  that  ♦competent 
iMOTBACKOLKAR  gjjju  ghotild  bc  posscssed,  which  should  be  exercised 
in  the  highest  decree.  Tested  by  this  rale,  for  the  slierhtest 
neglect  against  which  haman  prudence,  diligence,  or  skiU  can 
gaard,  and  by  which  injuries  accrue  to  passengers,  the  carriers  will 
be  liable  in  damages.  This  high  degree  of  care,  diligence,  and 
skill  extends,  not  only  to  the  running  of  passenger  trains,  with  a 
view  to  the  safety  of  passengers,  but  to  providing  against  defects 
in  the  road,  cars,  or  machinery,  or  any  other  thmg  that  can  and 
ought  to  be  done  in  order  to  carry  passengers  safely.  Amons 
these  duties  is  that  of  keeping  the  track  clear  of  obstructions,  and 
of  removing  timber  and  bushes  along  the  track  on  the  land  of  the 
company,  so  as  to  keep  the  engineer's  view  of  the  track,  in  run- 
ning the  train,  unobstructed.  A  failure  to  do  this,  or  any  of  the 
duties  above  mentioned,  is  negligence. 

Prima  facie^  where  a  passenger,  being  carried  on  a  train,  is  in- 
jured by  an  accident  occurring  to  the  train,  the  legal  presumption 
arises  that  the  accident  and  consequent  injury  was  caused  by  the 

negligence  of  the  carriers ;  and  the  onus  of  disproving 
aTOwJoT"  OF  the  presumption  of  nefflieence,  by  showing  tnat  the 

miurv  arose  from  an  accident  which  the  utmost  care, 
dih'gence,  and  skill  could  not  prevent,  is  on  them ;  or  that,  in 
actions  for  ordinary  neglect,  altnough  negligent  themselves,  the 
injury  to  the  passenger  would  not  have  occurred  but  for  his  own 
nes:ligence.  Of  course,  where  death  ensues  to  a  passenger  by  the 
wilful  neglect  of  carriers,  they  are  not  allowed  to  rely  upon  the 
contributory  negligence  of  the  passenger  as  a  defence.  The  fore- 
going views  are  sustained  by  the  following  authorities  and  leading 
cases :  2  Bedf.  Bys.  229 ;  Story,  Bailm.  §  601 ;  Jamison  v.  San 
Jos6  &  S.  0.  R.  (Jo.,  65  Cal.  597;  Pittsburgh,  C.  &  St.  L.  R  Co. 
V.  Thompson,  66  111,  142  j  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
456 ;  Railroad  Co.  v.  Vamell,  98  V.  S.  480 ;  Railroad  Co.  v.  Pol- 
lard, 22  Wall.  347 ;  Meier  v.  Pennyrlvania  R.  Co.,  64  Pa.  St.  226  ; 
Ohio  &  Memphis  Packet  Co.  v.  McCool,  8  Am.  &  Eng.  R.  R. 
Cas.  394 ;  New  Orieans  &  G.  N.  R.  Co.  v.  Albritton,  38  Miss. 
274 ;  Baltimore  &  O.  R.  Co.  v.  Worthington,  21  Md.  284. 

The  three  instructions  given  by  the  lower  court  on  behalf  of  the 
appellee  accord  with  the  foregoing  view  of  the  law,  except  in  this : 
The  burden  of  proof  was  on  the  appellee  to  establish  the  accident, 
and  his  intestate's  injury  by  it.  This  being  done,  then  the  burden 
of  proof  was  shifted  to  the  appellant  to  show  that  the  accident  and 
consequent  injury  was  not  the  result  of  its  negligence.  These  in- 
structions, taken  alone,  mean  this;  but  the  fourth  instruction, 
given  at  the  instance  of  the  appellant,  which  puts  the  burden  of 
the  proof  on  the  appellee  all  the  way  through,  gives  them  a  differ* 
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«nt  meaning.  This  instinction  should  not  have  been  given  except 
in  the  manner  above  indicated. 

On  the  trial  of  the  case  the  appellant  introduced  as  a  witness  J. 
T.  Mansfield,  who  testified  that  he  saw  Bitter,  soon  after  he  was 
hart,  attending  to  business,  riding  to  town,  and  playing  croquet. 
On  cross-examination  the  witness  was  asked :  ^*  Did  you  EviD»Kc«-coir- 
•or  not  say  to  Melvin  Lowery,  since  the  death  of  Bitter,  kwwo!"*®^"" 
that  money  would  be  no  object  to  the  railroad  company  if  it 
•could  find  some  person  to  state  that  Bitter  was  fishing  and  wading 
in  the  creek  in  bad  weather  before  his  death }"  The  answer  was : 
**  No,  sir ;  I  never  said  that  to  Mr.  Lowery."  Melvin  Lowery  was 
afterwards  introduced  by  the  appellee,  but  he  made  no  reference 
whatever  to  Mansfield,  or  to  his  evidence.  Lawrence  Lowerv  was 
introduced  by  appellee,  and  was  asked  ^Mf  he  had  ever  heard 
Mansfield  sav  that  if  the  railroad  companjjr,  or  Porter,  their 
attorney,  could  find  a  man  who  would  say  Bitter  had  dabbled  in 
the  water  or  gone  fishing,  that  money  would*  be  no  object  with 
them  ?"  The  witness,  was  permitted  to  answer,  notwithstanding 
the  objection  of  the  appellant.  The  answer  was  that  he  "  had 
heard  Mansfield  make  tnat  statement."  Then  follows :  ^  To  all  of 
which  the  defendant  excepted."  Mansfield  had  not  testified  in 
reference  to  Bitter's  having  gone  fishing  or  dabbling  in  the  water. 
Therefore  his  statement  to  Melvin  Lowery  could  not  be  used  as 
impeaching  evidence,  because  it  contradicted  no  fact  that  he  had 
€worn  to  prejudicial  to  the  appellee  in  reference  to  that  matter. 
Again,  if  his  statement  to  Melvin  Lowery  was  competent  as  im- 
peaching evidence,  it  should  have  been  proven  by  Melvin  Lowery, 
and  not  Lawrence  Loweir,  because  he  was  not  asked  if  he  had 
made  the  statement  to  Lawrence  Lowery.  The  evidence  was 
clearly  incompetent,  and  highly  prejudicial  to  the  appellant,  be- 
cause it  tepded  to  convict  the  appellant  of  a  willingness,  at  least,  if 
not  of  the  fact,  of  resorting  to  foul  means  to  procure  evidence,  and 
to  throw  a  cloud  upon  the  integrity  of  the  evidence  that  the  ap- 
pellant did  introduce  relative  to  Kitter's  having  gone  a-fishing,  and 
exposing  himself  while  fishin^%  The  bill  of  exceptions  shows  that 
the  exception,  "  To  all  of  which  the  defendant  excepted,"  follows 
the  testimony  of  Lawrence  Lowery,  instead  of  immeaiately  follow- 
ing the  overruling  of  the  objection  to  the  competency  of  Lawrence 
Lowery's  evidence.  The  appellant  did  object  to  the  competency 
of  the  evide^nce  before  it  was  delivered ;  tne  objection  was  over- 
ruled; and  the  expression,  "To  all  of  which  the  defendant  ex- 
cepted," follows  the  evidence,  when,  technicallv  speaking^  it 
should  have  immediately  followed  the  ruling  of  tne  court,  ^ut 
we  think  that  it  suflSciently  appears  from  the  record  that  the  ap- 
pellant did  except  to  the  ruling  of  the  court  at  the  time ;  the  bill 
of  exceptions,  in  this  particular,  being  simply  awkwardly  arran^d. 

For  uiis  error  the  case  is  reversed,  and  remanded,  with  directions 
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to  grant  appellant  a  new  trial,  and  for  farther  proceedings  con* 
sistent  with  this  opinion. 

Presumption  that  Carrier  was  Negligent  in  Case  of  Accident. — See  Louis- 
ville, etc.,  R.  Co.  e.  Thompson,  27  Am.  &  "Ens.  R.  R  Cas.  88;  Savannah, 
etc.,  R  Co.  e.  Stewart,  d5  lb.  884  n. ;  Central  R  Co.  v.  Roach,  26  lb.  884  ik; 
Cleveland,  etc.,  R  Co.  e.  Newell  and  note,  28  lb.  492-501. 
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V. 

Jones. 

(Advance  Ccuey  Indiana,    December  4,  1886.) 

The  plaintiffs  complaint  alleged  that  the  defendant  railroad  company  ran 
its  train  negligently  and  carelessly,  at  a  dangerous  rate  of  speed,  and  over  a 
defective  track, 'with  rails  not  properly  spiked  to  the  cross-ties,  and  over 
curves  not  properly  elevated,  and  so  ran  the  said  train  by  pulling  the  same 
with  a  defective  and  insufficient  locomotive,  not  suitable  to  draw  a  passenger 
train  at  a  high  rate  of  speed,  by  reason  of  all  which  acts  of  carelessness,  and 
without  any  fault  on  the  part  of  the  plaintiff,  the  train  was  thrown  from  the 
track  and  plaintiff  injured.  Soldj  that  such  a  complaint  is  sufficient  on  de- 
murrer. 

The  plaintiff,  by  making  it  ai)pear  that  she  was  a  passenger  upon  defend- 
ant's tmn,  and  while  being  carried  as  such,  the  car  in  which  she  was  seated 
left  the  track,  and  she  suffered  injuries  thereby,  shows  a  state  of  things  upon 
which  a  presumption  of  negligence  arises  against  the  railroad  company, 
which  stands  with  the  force  and  efficiency  of  actual  proof  of  the  fact,  and  is 
available  for  her  benefit  until  negatived  and  overthrown  by  proof  that  the 
casualty  resulted  from  inevitable  or  unavoidable  accident,  against  which  no 
human  skill,  prudence,  or  foresight,  as  usually  and  practically  applied  to  care* 
f ul  railroad  management,  could  provide. 

Where  a  passenger  who  is  injured  in  a  railroad  accident  had,  prior  thereto, 
been  in  a  diseased  condition,  and  there  is  a  conflict  of  evidence  as  to  whether 
her  disabled  condition  at  the  time  the  action  was  brought  was  solely  the  re- 
sult of  the  company's  negligence,  the  appellate  court  will  assume  that  the 
jury  and  court  below  exercised  the  utmost  good  faith,  and  brought  to  bear 
upon  the  issues  involved  their  unbiased  and  best  judgment,  and  will  not, 
until  the  contrary  is  shown,  reverse  a  judgment  for  the  j^aintiff. 

An  entry  in  the  record,  *' objected  to  by  the  defendant,  objection  over- 
ruled, and  exceptions  taken  at  the  time  of  objection,"  presents  no  question 
on  the  admission  of  evidence. 

Upon  the  trial  of  an  action  to  recover  damages  for  an  injury  to  a  passenger 
caused  by  the  derailment  of  a  train,  a  witness  stated  that  he  had  a  conver- 
sation with  the  engineer  in  charge  of  the  engine  of  the  train  upon  which 
plaintiff  was  a  passenger.  He  was  asked  to  state  what  the  engineer  said  in 
that  conversation.  The  question  was  objected  to  for  the  reason  that  the 
conversation  was  irrelevant  and  immaterial,  and  in  no  way  connected  with, 
anything  that  occurred  at  the  accident.  The  objection  was  overruled,  ffeldf 
that  no  available  question  was  saved  by  the  objection,  made  in  the  manner 


PASSENGER— INJURY— DEFECTIVE  TRACK.  171 

and  at  the  time  it  was  made,  as  at  the  time  the  question  was  aeked  it  was 
not  known  to  the  court  what  the  conversation  between  the  witness  and  the 
engineer  was,  or  what  it  was  about.  An  incompetent  answer  does  not  re- 
late back  and  render  a  question  incompetent  which  is  otherwise  competent. 

In  an  action  for  personal  injury,  where  the  accident  by  which  the  plaintiff 
was  injured  is  attributed  to  the  nefflig^nce  of  the  railroad  company  in  run- 
ning its  train  at  a  high  rate  of  speed,  witnesses  who  saw  the  train  at  a  point 
one  and  one  half  miles  from  the  point  where  the  accident  occurred  may  state 
the  rate  of  speed  at  the  point  where  they  observed  the  train,  where  testi- 
mony has  before  been  introduced  of  one  competent  to  give  an  opinion  as  to 
the  speed  of  trains,  who  was  upon  the  train  at  the  time,  and  whose  atten- 
tion was  directed  to  its  speed,  that  the  speed  was  not  checked  after  passing 
thepoint  where  the  witness  observed  it. 

When  a  presumption  of  negligence  arises  against  a  railroad  company 
through  a  aendlment  of  its  tram  and  injury  to  a  passenger,  all  that  is  re- 
quired of  it  to  overthrow  such  presumption,  and  to  exonerate  itself  from 
liability,  is  to  show  that  in  the  conduct  of  its  business  it  had  employed  the 
utmost  skill,  prudence,  and  circumspection  practically  and  usually  applied 
to  railroad  carrying,  and  that  notwitnstandinff  all  that,  the  cause  of  the  ac- 
cident was  not,  and  could  not  reasonably  have  been,  discovered  and  guarded 
against.  ' 

It  is  not  necessary  to  embody  all  the  law  of  the  case  in  one  instruction; 
and  when  a  rule  of  law  applicable  to  the  case  is  given  in  one  instruction,  it  is 
not  necessary  to  repeat  it  in  another. 

A  railroad  company  is  liable  to  a  passenger  on  its  train  for  the  aggravation 
of  an  existing  disease,  if  that  aggravation  is  the  result  of  its  negligence  and 
the  injury  the  passenger  thereby  received.  The  argument  catua  proxima  et 
nan  remota  tpedoitur  is  not  applicable. 

As  between  a  railroad  comiMmy  and  its  passengers,  it  is'not  at  liberty  to  run 
its  trains  at  any  rate  of  speea  it  may  see  fit,  upon  a  down  grade  and  around 
a  curve. 

Appeal  by  the  defendant  from  a  judgment  of  the  Lawrence 
Circuit  Court  in  favor  of  the  plaintiff  in  an  action  for  personal  in- 
jury by  negligence  as  a  common  carrier.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Jiussell,  George  W.  ^riedley^  and  George  TT.  Badey  for 
appellant. 

Jf.  8.  Mavity^  William  J,  Throop^  M.  F.  Dunn^  and  HiU  d& 
La/mh  for  appellee. 

ZoLLARS,  J. — It  is  alleged  in  appellee's  complaint,  that  in  June» 
1882,  appellant  was  the  owner  of  a  railroad,  and  employed  as  com- 
mon carrier  in  transporting  passengers  over  the  same  facts. 
for  hire ;  that  in  that  month  she  purchased  a  ticket  from  its  agent 
at  Orleans  in  this  State,  by  virtue  of  which,  the  consideration  paid 
therefor,  and  the  contract  and  agreement  made  by  appellant,  she 
became  entitled  to  be  safely  and  securely  carried  from  Orleans  to 
Greencastle  junction ;  and  that,  possessing  the  ticket  so  purchased, 
and  in  pursuance  of  the  agreement  of  appellant,  she  went  upon  one 
of  its  regular  passenger  trains  at  Orleans,  and  into  a  passenger 
coach  forming  a  part  of  that  train  to  be  carried  from  that  station  to 
Greencastle  junction. 


*  • 


173  LOUISVILLE,  ETC.,  B.  001  V.  JOKES. 

That  portion  of  the  complaint  which  alleges  appellee's  injuries, 
and  charges  appellant  with  negligence,  is  as  follows :  ^^  And  the 
eaid  defendant  ran  its  said  train  carelessly  and  negligently  at  a 
high,  unnsual,  and  dangerous  rate  of  speed,  to  wit,  at  tlie  rate  of 
£f tj  miles  an  hour ;  that  said  rate  was  not  only  dangerous  on  said 
road  to  the  life  and  limbs  of  all  the  passengei'S  on  said  train,  but  that 
said  train  was  thus  carelessly,  negligently,  and  rapidly  run  on  a 
down  grade  without  applying  the  brakes  as  should  nave  been  done, 
and  over  a  defective  and  insu£Scient  track,  and  over  defective 
^nd  insuflScient  rails,  and  over  rails  not  properly  spiked  to 
the  cross-ties,  and  over  decayed,  rotten,  and  detective  cross- 
ties,  and  oyer  curves  not  properly  elevated.  And  said  defendant 
<^arele8s1y  and  negligently  ran  said  train  at  said  high  and  danger- 
ous rate  of  speed  by  pulling  the  same  with  a  defective  and  in- 
sufficient locomotive,  and  wiUi  a  locomotiye  that  was  not  suitable 
for  and  sufficient  to  draw  a  passenger  train  at  such  high  rate  of 
«peed ;  by  reason  of  all  of  which  acts  of  carelessness  and  negligence 
on  the  part  of  said  defendant,  so  done  and  committed,  and  without 
any  fault  or  negligence  on  the  part  of  this  plaintiff,  said  cars  were, 
at  and  in  the  said  county  of  Lawrence  and  State  of  Indiana,  by 
said  defendant,  its  agents  and  employees,  so  carelessly  and  negli- 
gently run  and  managed  as  to  throw  said  train  and  the  locomotive 
thereto  attached  from  said  road  down  a  high  embankment,  among 
the  trees  and  bushes,  and  against  the  ground  suddenly,  while  run- 
ning at  the  high  rate  of  speed  aforesaid,  and  turned  the  car  in  which 
plaintiff  was  over  on  its  side.  And  the  plaintiff  ayers  that  by 
reason  of  said  sudden  and  immediate  derailment,  and  by  the  turn- 
ing of  said  car  on  its  side,  and  without  any  fault  or  negligence  on 
her  part,  and  while  she  was  in^  her  seat  in  the  said  coa^,  where 
43he  had  a  right  to  be,  she  was  suddenly  carried  over  said  embank- 
ment, with  said  coach  and  train,  80  or  35  feet,  among  said  trees 
■and  bushes,  and  against  the  ground  aforesaid ;  that  by  reason  of 
aaid  great  speed,  and  the  derailment  and  turning  over  of  said 
coach,  the  plaintiff  was  hurled  forward  against  the  seat,  and  upon 
the  cornice  and  braces  of  the  top  part  of  said  coach,  and  struck  ner 
head  against  said  cornice  ana  oraces  with  ^eat  force,  which 
shocked  her,  and  rendered  her  insensible,  and  iniured  her  head  and 
«ye ;  that  by  reason  of  the  aforesaid  high  rate  oi  speed,  and  by  the 
overturning  of  the  said  coach,  other  passengers  therein  were  thrown 
yiolently  upon  this  plaintiff,  without  any  fault  or  negligence  of 
bet's,  and  she  was  greatly  injured  by  said  passengers  being  thrown 
upon  her,  and  by  being  thrown  upon  and  against  said  cornice  and 
braces  aforesaid ;  and  by  all  of  wliich  her  right  arm  was  strained 
and  injured,  her  hip  and  spine  injured,  whereby  she  was  partially 
paralyzed,  and  her  body  otherwise  cut,  bruised,  and  wounded,  from 
all  or  which  she  has  eyer  since  suffered,  and  does  still  suffer,  great 
bodily  pain  and  mental  anguish ;  and  that  she  is,  in  consequence  of 
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said  injuries  so  received,  permanently  disabled  and  rendered  nn- 
able  to  attend  to  her  bousehold  daties,  and  rendered  unfit  for  any 
kind  of  business  pursuit,  or  tbe  comfortable  enjoyment  of  life  or 
limb  ;  that  in  addition  to  her  great  suffering  and  disabilities  she  haa 
been  put  to  great  expense  for  surgical  and  me'dieal  attendance, 
nursing,  and  medicine,  in  and  about  the  attempted  healing  of  said 
injuries,  and  became  liable  for  the  necessary  fees  therefor.  And 
the  plaintiff  says  that  in  consequence  of  said  careless  and  negligent 
acts  of  the  said  defendant,  its  agents  and  employees,  and  without 
any  fault  or  negligence  on  her  part,  she  has  been  permanently  in* 
jured  in  body  and  mind,  her  constitution  weakened,  her  eyesight 
impaired,  her  health  impaired,  and  her  happiness  destroyed ; 
wherefore  she  demands  judgment  for  $10,000." 

Appellant's  demurrer  to  the  complaint  was  overruled.  That 
ruling  is  one  of  the  alleged  erroi*s  upon  which  its  counsel  rely  for  a 
revei'sal  of  the  judgment  against  it  in  favor  of  appellee. 

The  main  and  general  objections  urged  to  the  complaint  by  ap- 
pellant's counsel  are,  that  there  is  no  averment  that  ap-  ^ 
pellant  or  its  servants  were  euilty  of  any  careless  act  or  complawt^no 
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omission  m  the  actual  runnin£i^  of  the  tram  ;  that  there  buuno  demur- 
is  no  averment  that  the  train  "left  the  track  because  of 
the  curve,  the  insufficiency  and  imperfection  of  the  locomotive, 
the  rails,  ties,  or  track,  nor  that  such  insufficiency  caused  the  injury 
or  contributed  thereto. 

In  our  own  judgment,  those  objections,  and  others  urged  by 
counsel,  have  not  such  a  basis  upon  which  to  rest  as  requires  a 
holding  that  the  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

The  statute  provides  that  the  facts  constituting  the  cause  of  ac* 
tion  shall  be  stated  in  the  complaint  in  such  a  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended  (Rev. 
Stat.  1881,  §  338);  and  that  in  the  construction  of  a  pleading,  for 
the  purpose  of  determining  its  effect,  its  allegations  shall  be  liber- 
ally construed,  with  a  view  to  substantial  justice  between  the 
Iarties  (Eev.  Stat.  1881,  §  377).  Dickensheets  v.  Kaufman,  2S 
nd.  251. 

It  is  well  settled,  too,  that  a  pleading  must  be  taken  as  a  whole^ 
and  construed  according  to  its  general  scope  and  tenor.  Fleetwood 
V.  Dorsey  Machine  Co.,  95  Ind.  491,  493,  and  cases  there  cited ; 
Starret  v.  Burkhalter,  86  Ind.  439, 444. 

Taking  the  complaint  as  a  whole,  the  char^  of  negligence 
therein  may  be  summarized  as  follows:  Appellant,  by  its  agents^ 
and  servants,  carelessly  and  negli^ntly  iised  a  defective  locomo- 
tive, not  suitable  nor  sufficient  to  draw  a  })as8enger  train  at  a  high 
rate  of  speed,  and,  using  that  locomotive,  it  carelessly  and  negli- 
gently ran  the  train  at  the  dangerous  rate  of  50  miles  per  hour; 
and  was  guilty  of  carelessness  and  negligence  in  running  the  train 
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at  that  rate,  with  the  defective  locomotive,  upon  a  down  grade, 
without  applying  brakes,  and  around  a  curve  not  properly  elevated, 
and  over  defective  and  insufficient  rails  not  properly  spiked  to  the 
cross-ties,  over  decayed,  rotten,  and  defective  cross-ties,  and  over 
a  defective  and  insufficient  road-bed,  by  reason  of  all  of  which  acts 
of  carelessness  and  negligence  on  the  part  of  said  defendant,  so 
done  and  committed,  and  without  any  lault  on  the  part  of  plain- 
tiff,  the  train  was  thrown  from  the  track  and  she  was  injured.  The 
complaint  closed  with  the  averment  that  in  consequence  of  said 
cai*eJess  and  negligent  acts  of  appellant,  its  agents  and  employees, 
the  plaintiff,  without  her  fault,  was  injured,  etc. 

Tne  complaint  is  not  as  specific  and  methodical  as  it  ought  to  be, 
but  we  thiuK  it  sufficient  to  withstand  the  deihuri-er  directed  against 
it,  especially  when  we  apply  to  it  the  rules  of  construction  pre- 
scribed by  the  statute,  and  established  by  our  decisions. 

It  is  alleged  specifically  that  the  train  was  run  over  decayed  and 
rotten  ties,  out  the  specific  facts  showing  the  insufficiency  of  the 
locomotive,  in  what  regard  the  curve  was  not  properly  elevated,  in 
what  respect  the  rails  were  defective  and  not  properly  spiked  to 
the  ties,  and  in  what  respect* the  road-bed  was  otnerwise  out  of 
repair,  are  not  stated. 

The  general  allegations  as  to  these  matters  might  have  been 
reached  by  a  motion  to  have  the  complaint  .made  more  specific,  but 
the  complaint  is  not  necessarily  bad,  as  a^inst  a  demurrer,  be- 
cause the  allegations  are  thus  general.  Cincinnati,  H.  &  D.  B.  Co. 
V.  Chester,  57  Ind.  297 ;  Jones  v.  White,  90  Ind.  255 ;  Cleveland^ 
C.  C.  &  I.  R.  Co.  V.  Wynant,  100  Ind.  160 ;  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Krinning,  87  Ind.  351,  352 ;  Boyce  v.  Fitzpatrick,  80 
Ind.  526. 

Whatever  might  be  said  of  it,  as  an  original  proposition,  under 
our  later  statutes  it  is  settled  as  a  rule  of  pleading  and  practice  in 
this  State,  in  cases  such  as  this,  that  it  is  sufficient,  to  withstand  a 
demurrer  for  want  of  facts,  to  characterize  an  act  as  having  been 
negligently  or  carelessly  done,  and  that  under  such  an  allegation 
the  facts  constituting  the  negligence  may  be  given  in  evidence. 
Cleveland,  C.  C.  &  1.  R.  Co.  v.  Wynant ;  Jones  v.  White ;  Louis- 
ville, N.  L.  &  C.  R.  Co.  V.  Krinning ;  Boyce  v.  Fitzpatrick,  supra  ; 
Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  v.  Gaines,  104  Ind.  526 ;  Wsubash, 
St.  L.  &  P.  R.  Co.  V.  Johnson,  96  Ind.  46. 

As  we  have  said,  the  complaint  is  not  as  specific  and  methodical 
as  the  rules  of  good  pleading  require;  but  looking  to  all  the  aver- 
ments therein,  and  giving  to  them  a  fair  construction,  it  may  rea^ 
sonably  be  said  that  negligence  is  charged  with  respect  to  the  run- 
ning of  the  train,  the  condition  of  the  curve,  ties,  rails,  etc.  To 
sustain  the  charge  of  negligence  made  in  the  complaint,  it  was  com- 
petent for  appellee  to  prove,  if  she  could,  that  the  curve  was  not 
properly  constructed,  that  the  rails  were  defective  and  not  properly 
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spiked  to  the  cross-ties,  and  that  the  cross-ties  were  defective  and 
rotten.  The  condition  of  the  cross-ties,  etc.,  as  well  as  the  speed 
of  the  train,  is  an  important  element  in  the  negligence  charged. 
Pittsburgh,  C.  &  St.  L.  R.  Co,  v.  Jones,  86  Ind.  496 ;  s.  c,  11 
Am.  &  Eng.  R  R  Cas.  76;  Brinkman  v.  Bender,  92  Ind.  234; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams,  105  Ind.  151,  155 ;  s.  c, 
23  Am.  "ife  En^.  R.  R.  Cas.  408 ;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Honmann,  87  Ind.  422. 

When  appellant  admits  by  its  demurrer  all  that  is  charged  in  the 
complaint,  it  admits  too  much,  to  be  heard  to  say  that  ijb  is  not 
charged  with  actionable  negligence.  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

It  is  contended  by  counsel  for  appellant  that  the  evidence  does  ' 
not  show  negligence  on  the  part  oi  appellant,  and  that  hence  the 
judgment  should  be  reversed. 

As  the  train  upon  which  appellee  was  a  passenger  was  pass- 
ing around  a  curve  upon  a  down  grade,  the  spikes  which  kbglioiwck  on 
held  the  outside  rail  to  the  ties  gave  way,  the  rail  StodIkt-^' 
turned  over,  and  the  train  left  the  track  and  went  down  J^KtS^o^a- 
an  embankment,  and  appellee  was  injured.  She  was  *™o^- 
without  any  fault  that  contributed  to  the  injury  which  she  re- 
ceived by  the  derailment  of  the  train.  These  are  facts  which  are 
established,  and  about  which  there  is  no  conflict  in  the  evidence. 

Upon  the  authority  of  the  case  of  Cleveland,  C.  0.  &  I.  R.  Co, 
-w.  Newell,  104  Ind.  264 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  492, 
and  the  numerous  cases  there  cited,  it  may  be  said  here,  as  was  in 
substance  said  there,  that  when  the  plaintiff  made  it  to  appear  that 
she  was  a  passenger  upon  appellant's  train,  and  while  being  carried 
as  such,  the  car  in  wiiich  she  was  seated  left  the  track  and  she 
suffered  injuries  thereby,  she  had  shown  a  state  of  things  upon 
which  a  presumption  of  negligence  arose  against  the  railroad  com- 
pany, which  stood  with  the  force  and  eflSciehcy  of  actual  proof  of 
the  fact,  and  was  available  for  her  benefit  until  negatived  and 
overthrown ;  and  that  such  presumption  can  only  be  overthrown 
by  proof  that  the  casualty  "  resulted  from  inevitable  or  unavoid- 
aole  accident,  against  which  no  human  skill,  prudence,  or  fore- 
sight, as  usually  and  practically  applied  to  careful  railroad  manage- 
ment, could  provide." 

In  addition  to  the  large  number  of  cases  there  cited,  we  cite  the 
following  decided  by  this  court :  Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228 ;  Sherlock  v.  Ailing,  44  Ind.  184 ;  Terkes  v. 
Sahin,  97  Ind.  141, 145. 

Upon  the  evidence  before  us  we  cannot  say  that  appellant  met 
and  overthrew  the  presumption  which  thus  arose  a^mst  it.  In- 
deed, upon  the  record  before  us,  this  court  cannot  say  that  the  jury 
were  not  justified  in  regarding  the  other  evidence  as  sustaining  the 
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presumption  of  negligence  which  arose  upon  the  undisputed  facts,, 
rather  tnan  as  meeting  and  overthrowing  that  presumption. 

It  is  admitted  by  counsel  for  appellant  that  the  evidence  as  a 
whole  shows  that  the  train  was  running  around  the  curve  at  the 
rate  of  between  40  and  45  miles  per  hour. 

Some  of  the  witnesses  testified  that  it  was  running  at  the  rate  of 
50  miles  per  hour. 

As  to  the  condition  of  ties,  rails,  curve,  and  road,  there  is  a  con- 
flict in  the  evidence.  There  is  evidence  that  some  of  the  ties,  at 
the  point  where  the  wreck  occurred,  and  under  the  displaced  rail, 
were  decayed  and  unsound;  that  the  rails  were  old  and  somewhat 
worn ;  that  the  road-bed  was  not  in  a  good  condition ;  and  that  the- 
outside  rail,  around  the  curve,  was  not  sufficiently  elevated  to  with- 
stand the  momentum  of  a  rapidly  moving  train. 

It  was  for  the  jury  to  determine  as  to  what  witnesses  they  would 
give  the  greater  credence,  and  to  settle  the  conflict  in  the  testimony. 
What  they  have  done  in  that  regard,  as  settled  by  a  long  line  of 
decisions,  this  court  cannot  undo. 

The  verdict  of  the  jury  implies  a  finding  that  the  rails  were  old 
and  worn ;  that  some  of  the  ties  were  decayed  and  unsound ;  that 
the  curve  did  not  have  a  proper  elevation,  and  that  the  train  was 
running  at  the  rate  of  55  miles  per  hour;  and  that  to  run  the  ti'ain 
at  the  speed  it  was  run  around  the  curve,  and  over  the  road  in  its 
then  condition,  was  negligence.  Upon  the  record  before  us  this 
court  cannot  disturb  that  determination. 

The  judgment  in  appellee's  favor  is  $4000.  If  her  present  con- 
dition  is  attributable  to  the  injuries  received  in  the  wreck  of  the 
ExcEssiYK  DAM-  traiu,  the  damages,  clearly,  are  not  excessive.  Appel- 
n?jcwE8""Rif  lant's  counsel  contend,  however,  that  under  the  evi- 
wHo^T  CAUBBD  dcncc  thc  damages  are  excessive,  and  base  that  contention 
Dnrr^^SviDurcB  upon  the  further  couteution  that  appellee's  disabled  and 
diseased  condition  is  not  the  result  of,  and  was  not  solely  and  prox- 
imately caused  by,  appellant's  negligence.  In  other  words,  they 
contend  that  at  the  time  of  and  before  the  injuries  received  by  the 
derailment  of  the  train,  appellee  was  and  had  been  suffering  from 
ovarian  troubles,  and  that  to  that  cause,  and  not  to  the  injuries  re- 
ceived through  appellant's  negligence,  her  present  condition  ia 
attributable. 

The  testimony  of  the  physician  who  had  been  her  physician  for 
some  years  before  the  casualty,  and  who  attended  her  tor  some  time 
thereafter,  and  that  of  other  physicians  who  had  made  an  examina- 
tion of  her  person  with  a  view  of  testifying  upon  the  trial,  go  very 
far  towards  sustaining  the  contention  of  appellant's  counsel.  But 
upon  this  question,  again,  there  is  a  conflict  in  the  evidence.  There 
is  evidence  tending  to  show  that  although,  since  the  accident,  she 
has  been  in  a  measure,  a  physical  wreck,  prior  thereto  she  was  a 
healthy  and  vigorous  woman,  and  that  her  present  condition  is- 
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attributable  alone  to  the  injuries  received  through  and  by  the 
wreck  of  appellant's  train,  upon  wliich  she  was  a  passenger. 

In  all  cases  where  in] uries  nave  resulted  to  one  from  the  wrong- 
ful or  negligent  acts  o:^  another,  the  courts  should  see  to  it  that  the 
party  thus  in  fault  shall  respond  in  such  an  amount  as  will,  as  far 
as  possible,  compensate  the  injured  party  for  all  such  injuries  as 
may  be  properly  attributed  to  such  wrongful  or  negligent  acts. 
And  as  clearly,  courts  and  juroi*s  should  see  to  it  that  parties 
accused  of  ana  guilty  of  negligence  shall  not  be  compelled  to  re- 
spond in  damages  for  injuries  which  are  not  properly  attributable 
to  such  negligence. 

Doubtless  cases  occur  where  parties  are  not  awarded  such  dam- 
ages as  they  ought  to  have  for  the  injuries  received.  And  doubt- 
less, too,  there  are  cases  where  the  aamages  awarded  are  lar^ly 
excessive,  and  are  awarded  for  sufferings  and  broken  health  which 
are  the  result  of  other  causes,  and  not  at  all,  in  any  proper  and 
legal  sense,  the  result  of  the  negligence  of  the  party  against  whom 
they  are  awarded. 

As  corporations  often  attempt  to  avoid  liability  when  in  good 
conscience  they  ought  to  respond  promptly,  so  there  are  often  dis- 
honest and  unconscionable  claimants  who,  having  received  some 
injury  upon  a  wrecked  train  or  otherwise,  feign  injuries  which  they 
have  not  received,  and  seek  a  recovery  against  the  corporation  for 
these  and  for  broKcn  health  which  they  know  is  the  result  of  their 
own  indiscretions,  or  ,  other  antecedent  causes,  and  in  no  way 
attributable  to  the  fault  of  the  corporation. 

And  as  there  may  be  a  refusal  of  compensation  because  of  an 
honest  belief  on  the  part  of  the  managera  of  the  corporation  that 
there  has  been  no  fault  for  which  it  should  respond  in  damages,  so 
there  may  be,  and  doubtless  are,  many  cases  where  persons  having 
received  some  injury,  and  being  fearful  of  consequences  to  follow, 
note  with  alarm  the  slightest  symptoms,  forget  their  real  condition 
prior  to  the  injury,  and  ^gnorantiy  and  honestly  attribute  to  that 
injury  the  recurring  pains  and  failing  health  which  are  the  results 
wholly  of  antecedent  causes  and  in  no  way  connected  with  the  in- 
in jury  coqiplained  of  or  chargeable  to  the  negligence  of  the  cor- 
poration. 

These  considerations  require  that  juries  shall  exercise  the  greatest 
vigilance  and  the  broadest  judgment,  and  move  upon  the  elevated 
plane  of  justice,  leaving  at  their  feet,  and  out  of  sight,  considera- 
tions for  the  wealthy  and  ste*ong  on  the  one  hand,  and  sympathy 
and  prejudice  on  the  other. 

The^  require  the  same  on  the  part  of  the  trial  judge,  and  that, 
with  his  superior  learning  in  the  law,  he  shall  have  the  courage  to 
correct  any  errors  into  which  the  jury  may  fall,  by  setting  aside 
their  verdiot  if  necessary. 

As  has  often  been  declared  by  this  court,  the  jury  and  trial  judge 
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have  the  witnesaes  before  them,  and  thus  have  a  means  of  arriving 
at  the  ti'uth  which  an  appellate  court  cannot  liave.  Until  the  con- 
trary is  aflSrmatively  shown  by  the  record,  the  appellate  court  must 
assume  that  the  jury  and  court  below  exercised  the  utmost  good 
faith,  and  brought  to  bear  upon  the  issues  involved  their  unbiased 
and  best  judgment. 

Because  of  the  conflict  in  the  evidence,  as  to  the  cause  of  appel- 
lee's present  condition,  this  court  cannot  reverse  the  judgment, 
upon  the  weight  of  the  evidence,  upon  that  question. 

The  next  point  discussed  by  appellant's  counsel  is  the  alleged 
improper  admissipn  of  certain  testimony  by  the  witness  Palmer, 
EYiDRircv-oii-  ^  ^  statements  made  to  nim  by  the  roadmaster, 
TOTrSoirT  TOO  Rogers.  Their  argument  is  met  by  counsel  for  appel- 
pRMBiif  All?  lee  with  the  contention  that  no  grounds  of  objection 
QUB8TIOIC.  j^  ^Y^Q  testimony  were  stated  to  the  court  below,  and 
that  hence  no  question  as  to  its  admissibility  is  before  the  court 
for  decision.     That  contention  cannot  be  avoided. 

The  objection  to  the  testimony,  and  the  exception  to  the  action 
of  the  court  in  admitting  it,  as  stated  in  the  record,  were  as  follows : 
"  Objected  to  by  the  defendant,  objection  overruled,  and  excep- 
tions taken  at  the  time  of  objection.'^ 

The  objection  thus  made,  as  many  times  decided  by  this  court, 
was  too  general  to  present  any  question.  Delphi  v.  Lowery,  74 
Ind.  622 ;  Lake  Erie  &  W.  R.  Co.  v.  Parker,  94  Ind.  91 ;  Grubbs 
V.  Morris,  103  Ind.  166  ;  Shafer  v.  Ferguson,  104  Ind.  90 ;  Indiana, 
B.  &  W.  R.  Co.  V.  Cook.  102  Ind.  133 ;  McClellan  v.  Bond,  92 
Ind.  424 ;  Byard  v.  Harkrider,  6  West.  Rep.  867 ;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Falvey,  104  Ind.  409  ;  s.  c,  23  Am.  &  Eng.  R. 
R.  Cas.  592. 

Upon  the  trial  below,  after  the  witness  Shanks  had  stated  that 
he  knew  and  had  a  conversation  at  Mitchell  with  John  Carmony, 
the  engineer  in  charge  of  the  engine  of  the  train  upon  which  ap- 
pellee was  a  passenger,  and  which  was  derailed  near 
samb-oohvkr.  White  River  bridge,  on  the  same  day,  about  seven  miles 
neS^  wiTHf^KK-  from  Mitchell,  he  was  asked  to  "  state  what  Carmony 
owKKBOKTRAXH  g^|j  j^  ^]jj^|.  couversation."  *The  objection  made  to  this 

question  was  as  follows :  "  To  which  question  the  de- 
fendant, by  counsel,  objected,  for  the  reason  that  such  conversa- 
tion was  irrelevant  and  immaterial,  was  in  no  way  connected  with 
anything  that  occurred  at  the  accident  where  plaintiflf  is  alleged  to 
have  been  afterwards  injured  near  "White  River  bridge. 

Over  this  objection  and  appellant's  exception  the  witness  an- 
swered as  follows :  *'  John  Carmony  told  me  that  he  would  make 
the  time  if  the  wheels  remained  under  him,  or  run  her  in  the 
ditch."  Here,  again,  appellee's  contention  cannot  be  disregarded, 
that  there  is  no  available  objection  to  the  question,  unless  it  be 
that  the  conversation  was  in  no  way  connected  with  anything  that 
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occurred  at  the  accident.  In  onr  judgment  no  available  question 
was  saved  by  the  objection,  made  in  the  manner  and  at  the  time  it 
was  made.  At  the  time  the  question  was  asked,  it  was  not  known 
to  the  court  what  the  conversation  between  the  witness  and  the 
enfi^ineer  was  or  what  it  was  about. 

Until  in  some  way  enlightened,  the  court  had  no  way  of  deter- 
mining  whether  the  "  conversation  was  in  no  way  connected  with 
anything  that  occurred  at  the  accident." 

Appellant's  counsel  so  stated  in  their  objection  to  the  question, 
but  that  statement  was  simply  their  conclusion  put  forward  in  the 
way  of  an  objection  to  the  question,  and  was  not  a  statement  of 
what  the  conversation  was,  or  what  it  was  about. 

The  court  was  thus,  in  advance,  asked  to  rule  out,  as  incompe- 
tent, testimony  which  as  yet  it  did  not  know  to  be  incompetent. 

And  this  court  is  now  asked  to  overthrow  a  judgment,  and  hold 
that  the  court  below  committed  an  error  in  overruling  the  objec- 
tion to  the  question,  made  at  a  time  when  it  did  not  know  to  what 
subject  the  statements  of  the  engineer  might  relate.  Whether  the 
answer  by  the  witness  is  competent  is  one  thing ;  whether  the 
question  as  propounded  was  competent,  and  whether  or  not  the 
court  shall  be  held  to  have  erred  in  overruling  the  objection  to  the 
question  at  the  time  it  did,  and  without  knowledge  of  the  subject 
te  which  the  conversation  related,  are  very  different  things. 

For  aught  that  the  court  knew,  the  answer  by  the  witness  to  the 
question  might  have  been  that  the  engineer  had  stated  that  his 
engine  and  the  cars  were  all  new  and  of  a  superior  quality,  and  that 
his  train  was  on  time.  An  incompetent  answer  does  not  relate 
back,  and  render  a  question  incompetent  which  is  otherwise  cora-i 
petent.  The  question,  it  will  be  observed,  is  a  general  one,  asking 
for  what  the  engineer  said  in  a  conversation,  and  does  not  ask  for 
what  he  said  upon,  or  in  relation  te,  any  particular  subject. 

If  then,  in  that  conversation,  it  was  possible  for  the  engineer  to 
have  said  anything  that  would  be  competent  and  relevant  to  the 
question  at  issue  in  this  case,  and  that  would  have  bound  the  com- 
pany which  he  represented.  It  cannot  be  said  that  the  question 
was  incompetent,  and  that  the  court  erred  in  overruling  the  objec- 
tion thereto.  We  think  that  it  was  possible  for  the  engineer  to 
have  said  something  at  Mitchell,  although  seven  miles  distant  from 
the  scene  of  the  disaster,  that  would  have  bound  the  railroad  com- 
pany, and  that  would  have  been  competent  and  relevant  in  this 
case. 

It  is  charged  in  the  complaint,  as  we  have  seen,  that  the  railroad 
company  was  guilty  of  negligence  in  using  a  defective  and  in- 
sufficient locomotive,  and  that,  using  that  locomotive,  the  train  was 
negligently  run  at  the  dangerous  rate  of  fifty  miles  an  hour  upon  a 
down  gra<ie  and  around  a  curve. 

Suppose  the  engineer  had  said  te  the  witness  that  his  engine  was 
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old,  defective,  and  insufficient ;  that  the  flanges  on  the  wheels  were 
too  small  in  the  beginning  and  had  become  smaller  by  wear  and 
breakage ;  and  that  by  reason  of  such  defects  the  engine  had,  prior 
thereto,  left  the  tracK ;  can  it  be  doubted  that  such  declarations 
would  have  been  competent  evidence  in  this  case? 

Knowledge  of  such  facts  by  the  engineer  in  charge  of  the  engine 
would  clearly  have  been  knowledge  to  the  railroad  company  whose 
servant  and  agent  he  was ;  and  evidence  of  such  knowledge  would 
have  been  the  most  potent  evidence  in  support  of  the  negligence 
charged  in  the  complaint. 

The  court,  of  course,  might  have  required  appellee's  counsel  to 
state  what  was  expected  to  be  proved  by  the  answer  of  the  witness 
to  the  question,  but  it  was  not  oound  to  do  so. 

We  think,  too,  that  appellant  might  have  required  the  question 
to  be  made  more  specific,  so  as  to  show  to  what  subject  tne  state- 
ment by  the  inquirer  related.  No  such  request  was  made,  nor  was 
there  any  objection  to  the  question  because  of  its  being  so  general. 
And,  clearly,  the  question  being  competent  in  the  absence  of  such 
objection,  appellant  might  have  moved  to  strike  out  the  answer, 
and  saved  the  point  as  to  its  competency,  by  excepting  to  the  rul- 
ing of  the  court  if  adverse  to  it.  Having  neglect^  to  pursue 
either  of  these  methods,  it  ought  not  to  be  heard  now  to  insist 
upon  a  reversal  of  the  judgment  because  of  the  court's  ruling  upon 
the  objection,  made  in  the  manner  and  at  the  time  it  was  made. 
Wolfe  V.  Pugh,  101  Ind.  293,  306. 

The  question  here  is,  Did  the  court  in  overruling  the  objection 
to  the  question,  ulider  the  circumstances,  commit  error?  We 
think  not.  When  we  have  decided  this,  we  have  decided  all  that 
the  record  requires,  and  hence  do  not  enter  upon  the  question  as 
to  the  competency  of  the  answer  by  the  witness. 

Further  contentions  by  appellant's  counsel  are  that  the  court 
below  erre4  in  allowing  appellee's  witness  Sbeeks,  who  saw  the 
train  about  one  and  a  half  miles  south  of  where  the  ac- 
DKRcirJoScMK.  cident  occurred,  to  testify  that  at  the  point  where  he 
^^8P«w>  OF  observed  it  "  the  train  was  running  at  a  rapid  rate  of 
speed,  faster  than  usual,"  and  in  overruling  an  objection 
to  the  following  question,  put  by  appellee's  counsel  to  her  witness 
Wilkinson,  viz. :  ^^  What  was  the  speed  of  that  train  going  north 
on  the  13th  day  of  June,  1882,  as  compared  with  the  usual  speed 
ol'^rains  going  in  the  same  direction  at  that  point." 

To  this  question  the  witness  answered :  ^'  The  train,  when  it 
passed  my  house,  was  running  very  fast,  and  faster  than  trains  of 
defendant  had  usually  run  at  that  point." 

The  only  specific  objection  made  to  the  question  put  to  these 
witnesses,  and  hence  the  only  objection  that  can  be  noticed,  was, 
that  the  evidence  thus  sought  would  not  tend  to  show  the  speed  of 
the  train  at  or  near  the  place  where  the  accident  took  place,  and 
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that  it  bad  not  been  sbown  that  the  witnesses  were  competent  to 
form  an  opinion. 

As  will  be  observed,  the  objection  does  not  raise  the  question  as 
to  whether  or  not  a  witness  may  give  the  result  of  his  comparison 
of  the  speed  of  one  train  with  the  speed  of  another,  and  hence  that 
question  is  not  before  us  for  decision.  The  onl^  question  raised 
by  the  objection  is  this :  In  this  case,  where  negligence  is  charged 
in  the  running  of  the  train  at  a  high  and  dangerous  rate  of  speed, 
may  witnesses  who  saw  the  train  at  a  point  one  and  a  half  miles 
from  the  place  where  the  accident  occurred,  state  the  rate  of  speed 
at  the  point  where  they  thus  observed  the  train  ? 

In  point  of  time,  at  least,  the  train,  running  at  a  high  rate  of 
speed  would  not  be  far  from  the  place  of  the  accident  when  a  mile 
and  a  half  away. 

Whatever  might  be  said  of  the  evidence  if  it  stood  alone  and 
unconnected  with  other  evidence,  we  think  it  was  competent  in 
connection  witli  the  testimony  of  the  witness  Mathews.  He  showed 
himself  to  be  competent  to  give  an  opinion  as  to  the  speed  of  trains 
when  upon  them,  and  testified  that  he  was  on  the  train  ia  question, 
had  his  attention  directed  to  its  speed  by  other  passengere  talking 
about  it,  just  before  the  accident;  that  it  was  running  at  the  rate 
of  fifty-five  miles  an  hour,  and  that  the  speed  had  not  been  checked 
after  leaving  Mitchell. 

If,  as  this  witness  stated,  the  speed  had  not  been  checked,  it  was 
not  improper  to  show  that  it  was  running  at  a  rapid  rate  of  speed 
when  but  a  mile  and  a  half  from  the  place  of  the  accident.  As  to 
the  competency  of  the  witnesses,  it  is  sufficient  to  say  that  they 
were  certainly  competent  to  knoW  and  state  whether  the  train  was 
moving  rapidly  or  slowly. 

It  has  been  held  that  no  question  of  science  is  involved,  and  that 
a  person  need  not  be  an  expert  to  give  his  opinion  as  to  the  speed 
of  a  moving  train.  The  testimony  of  one  not  an  expert  may  not 
be  of  so  much  weight,  bnt  is  nevertheless  competent.  Detroit  & 
M.  K  E.  Co.  V.  Van  Steinburg,  17  Mich.  99. 

It  is  argued  in  behalf  of  appellant  that  by  the  first  instruction 
the  court  submitted  the  case  to  the  jury  upon  a  false  theory.  In 
that  instruction  the  court  embodied  substantialljr  the  ikstbuctiootto 
averments  in  the  complaint.  The  instruction  is  no  iroif~<S^KlSu- 
broader  than  the  complaint,  and  in  no  way  that  we  can  ?SSh?cau8b 
conceive  of  could  have  misled  the  jury.  ^^  accidert. 

It  is  eaniestly  insisted  that  the  fourth  charge  given  by  the  court 
was  erroneous,  in  that  the  jury  were  therein  instructed  that,  in 
order  to  meet  the  presumption  of  negligence  which  arose  out  of 
the  fact  of  the  wrecKing  of  the  train,  it  was  incumbent  upon  ap- 
pellant to  explain  the  cause  of  the  accident. 

So  much  of  tliat  instruction  as  needs  to  be  set  out  is  as  follows : 
''The  plaintifiE  must  allege  that  the  accident  was  caused  by  the 


182  LOmSYILLE,  ETC.,  B.  00.  V.  JONES. 

• 

negligence  or  carelessness  of  Eome  agent  or  employee  of  the  de- 
fendant, and  the  plaintiff  must  establish  this  averment ;  but  when 
the  plaintiff  proves  that  the  train  was  precipitated  down  an  em« 
bankment,  and  the  plaintiff,  without  fault  on  her  part,  thereby 
received  injuries,  the  presumption  arises  that  the  accident  was  the 
result  of  some  act  or  omission  of  the  defendant's  agents,  servants, 
and  employees,  and  it  devolves  upon  the  defendant  to  explain  how 
such  accident  happened.  And  if,  after  the  jury  has  heard  all  the 
evidence,  it  finds  that  the  accident  occurred  without  any  fault, 
carelessness,  or  negligence  of  the  defendant,  its  agents,  employees, 
or  servants,  but  that  the  same  occurred  by  reason  of  some  act  or 
conduct  of  some  one  whose  act  the  defendant  could  not  guard 
against  by  reasonable  diligence,  then  the  defendant  would  not  be 
liable." 

The  instruction  must  be  considered  as  a  whole,  and  in  connec- 
tion with  the  other  instructions  in  the  case.  If,  taken  as  a  whole 
and  in  connection  with  the  other  instructions  given,  the  law  of  the 
case  is  correctly  stated,  there  can  be  no  available  error  in  the  fact 
that  there  may  be  some  inaccurate  statements  in  the  instructions 
above  set  out.  McDermott  v.  State,  89  Ind.  187 ;  Nicoles  v,  Cal- 
vert, 96  Ind.  316  ;  Wright  v.  Fansler,  90  Ind.  492 ;  Story  v.  State, 
99  Ind.  413  ;  Bamett  v.  State,  100  Ind.  171 ;  Koerner  v.  State,  98 
Ind.  7 ;  Elkhart  Mut.  Aid,  etc.,  Asso.  v.  Houghton,  103  Ind.  286, 
290 ;  Stockwell  v.  Brant,  97  Ind.  474 ;  Louisville,  etc.,  E.  Co.  v, 
Kelly,  92  Ind.  371 ;  s.  c,  13  Am.  &  Eng.  R.  R  Cas.  1 ;  Young  v. 
Clegg,  93  Ind:  371 ;  Louisville,  K  A.  &  C.  R.  Co.  v.  Wliite,  94 
Ind.  257 ;  s.  c,  20  Am.  &  Eng.  R,  R.  Cas.  449 ;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Grantham,  104  Ind.  353 ;  Conrad  v.  Kinzie,  105 
Ind.  281. 

There  is  a  statement  in  the  instruction  above  set  out,  that  to 
meet  the  presumption  of  negligence  on  its  part,  it  devolved  upon 
appellant  to  explam  how  the  accident  happened.  If  standing  alone, 
as  m  the  case  of  Tnttle  v.  Chicago,  etc.,  K.  Co.,  48  Iowa,  239,  cited 
by  counsel,  that  statement  would  be  erroneous. 

Doubtless  there  have  been  and  will  hereafter  be  accidents  the 
cause  of  which  can  never  be  known.  What  is  required,  and  all 
that  is  required,  of  a  railway  company  in  a  case  like  this,  to  over- 
throw the  presumption  of  negligence  on  its  part,  when  such  a  pre- 
sumption arises,  and  to  exonerate  itself  from  liability,  is  to  show, 
as  stated  in  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Newell,  75  Ind. 
542,  '*'  that  in  the  conduct  of  its  business  it  had  employed  the  ut- 
most skill,  prudence,  and  circumspection  practically  and  usually 
applied  to  railroad  carrying,  and  that,  notwithstanding  all  that,  the 
cause  of  the  accident  was  not,  and  could  not  reasonab^  have  been, 
discovered  and  guarded  against." 

The  statement  in  the  instruction  complained  of  must,  as  we 
have  seen,  be  taken  in  connection  with  what  precedes  and  follows  it. 
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In  the  former  part  of  the  charge,  now  here  set  out,  the  conrt  in- 
Btmcted  the  jury  that  if  certain  facts  were  found,  a  presumption 
of  negligence  would  arise,  and  that  it  would  then  devolve  upon 
appellant  to  «how  that  the  accident  happened  without  any  fault  or 
negligence  on  its  part.  Thus  the  jurj  were  instructed  that  an 
absence  of  negligence  on  the  part  of  appellant  would  be  a  sufficient 
defence ;  and  so,  immediately  following  the  statement  complained 
of,  the  jury  are  again  instructed  that  appellant  would  not  be  liable 
if  the  accident  should  be  found  to  have  occurred  without  fault  or 
negligence  on  its  part. 

Sy  the  second  charge  the  jury  were  instructed  that  appellant 
would  be  liable  if  the  accident  happened  by  reason  of 
its  negligence. 

Bv  the  third  instruction  the  jury  were  told  that  they  SS*ju2?^"''"' 
would  be  required  to  determine  whether  the  accident 
occurred  through  the  "  negligence  and  carelessness  of  the  defend- 
ant, its  agents,  servants,  and  employees." 

The  sixth  instruction  was  upon  the  same  subject,  and  was  as 
follows :  "  It  is  for  you  to  determine,  from  the  evidence,  whether 
the  accident  occurred  through  the  fault  of  the  defendant,  or  that 
it  could  have  been  avoided  by  proper  and  reasonable  care  and  dili- 
gence of  defendant's  agents  and  employees." 

By  those  instructions,  taken  together,  the  case  was  submitted  to 
the  jury  upon  the  theory  that  appellant  was  not  liable  unless  guilty 
of  negligence ;  so,  doubtless,  the  jury  understood  the  instructions. 
It  is  naraly  possible  that  they  could  have  understood  from  them 
that  appellant  was  to  be  held  liable  unless  it  furnished  an  ex- 
planation of  how  the  accident  occurred. 

What  has  been  said  of  the  fourth,  may  be  applied,  to  a  large  ex- 
tent, to  the  fifth  instruction.  Taken  as  a  whole,  and  in  connection 
with  the  other  instructions,  the  jury  were  thereby  instructed  that 
ap^llant  was  liable  if  it  was  negligent  with  respect  to  the  con- 
ditions of  the  ties,  etc.,  or  the  running  of  the  train.  That,  we 
think,  brought  the  case  within  the  complaint,  and  hence  was  not 
erroneous. 

After  stating  the  elements  of  damages  to  be  considered  by  the 
jury,  including^  permanent  disablement,  if  that  should  j^g^^^j^ 
be  found,  the  court  added  this,  in  the  seventh  instruc-  gj^^^^ 
tion:  "To  which  you  may  add  such  an  amount  as  you  roBDisTBMsoF 
may,  in  the  exercise  of  a  sound  discretion,  think  will  ""^ 
be  a  just  compensation  for  her  anxiety  and  distress  of  mind,"  etc 
The  only  objection  urged  to  that  instruction  is,  that  the  jury  were 
thereby  authorized  to  fix  the  amount  of  damages  for  appellee's 
anxiety  and  distress  of  mind,  without  regard  to  the  evidence. 

The  eleventh  instruction  fully  meets  that  objection.  In  that 
instruction  the  jury  were  not  only  directed  to  determine  the  case 
by  the  law  and  the  evidence,  but  were  cautioned  in  strong  terms 
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against  being  influenced,  in  the  least,  by  sympathy,  favoritism,  or 
prejudice. 

]!t  is  unnecessary,  as  it  is  impracticable,  to  embody  all  the  law 
of  the  case  in  one  instruction  ;  and  when  a  rule  of  law  applicable 
to  the  case  is  given  in  one  instruction,  it  is  not  necessary  to  repeat 
it  in  another.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Falvey,  104  Ind. 
409,  426 ;  s.  c,  23  Am.  &  Eng.  B.  B.  Cas.  592 ;  Indianapolis  v. 
Scott,  72  Ind.  196. 

The  ninth  instruction,  of  which  counsel  for  appellant  specially 
complain,  is  as  follows : 

9.  "  If  yon  find  from  the  evidence  that  the  plaintifiE  was  dis- 
^  eased  at  and  before  the  accident,  and  that  her  present 
AwJiu"TioNor  condition  is  attributable  to  such  former  diseased  con- 
dition, and  not  in  an  v  manner  or  part  attributable  to 
the  injuries  received  m  the  railroaa  accident,  and  that 
plaintiff,  in  fact,  received  no  injuries  from  said  accident,  then  you 
would  have  to  find  for  defendant.  If  you  find  that  the  plaintiff 
was  diseased  at  and  before  the  accident,  but  that  by  the  accident 
her  disease  has  been  aggravated  or  intensified,  then  you  will  give 
her  damages  for  just  sucli  injuries  as  she  has  sustained,  which  are 
the  result  of  the  accident.  If  you  find  from  the  evidence  that 
plaintiff,  prior  to  the  accident,  was  sound  and  free  from  disease, 
and  that  bj  reason  of  the  injury  received  in  the  accident  she  has 
become  crippled,  diseased,  disabled,  and  permanently  injured,  then 
you  will  assess  such  a  sum  as  will  compensate  her  fairly  for  the 
injuries  thus  sustained." 

The  first  objection  urged  to  this  instruction  is  that  it  assumes 
that  appellee  was  injured.  In  answer  to  that  it  is  sufficient  to  say 
that  other  instructions  left  it  to  the  jury  to  determine  as  to  whether 
or  not  appellee,  without  any  conflict,  shows  that  she  was  injured. 
See  Koemer  v.  State,  98  Ind.  7, 13. 

The  only  other  objection  that  challenges  attention  is  limited  to 
that  portion  of  the  instructions  with  reference  to  the  aggravation 
of  an  existing  disease.  It  is  most  earnestly  contended  by  appel- 
lant's counsel,  in  a  lengthy  argument,  which  shows  thought  and 
research,  that  appellant  cannot  be  held  liable  for  the  aggravation 
of  an  existing  disease,  although  that  aggravation  was  the  result  of 
its  negligence,  and  the  injury  appellee  thereby  received.  In  other 
words,  their  position  is,  tbat  if,  at  the  time  of  the  injury,  appellee 
was  in  any  way  suffering  from,  and  wa^  to  any  extent  disabled  by, 
an  existing  disease,  and  her  sufferings  were  intensified  and  her  dis- 
ablement increased  by  the  injury,  she  cannot  recover  for  such 
additional  suffering  and  increased  disablement,  because  the  injury 
was  not  the  proximate  and  sole  cause  thereof.  The  argument  is 
based  upon  the  familiar  maxim,  catcsa  proxima  et  non  remota 
spectatur. 

We  do  not  think  it  would  be  profitable,  in  this  case  to  extend 
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the  opinioii  in  a  review  of  the  numerous  cases  cited  by  couDsel, 
and  in  an  examination  of  the  arguments  advanced,  as  the  question 
here  involved  has  been  examined  at  length,  and  decided  by  this 
court  in  recent  cases,  on^  of  which  has  been  decided  since  the 
filing  of  appellant's  brief.  Under  those  decisions  the  law  is  cor- 
rectly stated  in  the  instructions  under  consideration.  Terre  Haute, 
etc.,  K.  Co.  V.  Buck,  96  Ind.  346 ;  s.  c,  18  Am.  &  Eng.  E.  E.  Cas. 
234 ;  and  the  numerous  cases  there  cited ;  Louisville  K.  A.  &  C. 
E.  Co.  V.  Falvey,  stepra^  and  the  cases  there  cited. 

By  an  instruction  asked  by  appellant,  the  court  was  requested  to 
charge  the  jury  that  a  railway  company  has  the  right  ^^  ^^  ^^^^ 
to  propel  its  train  over  its  road  at  such  rate  of  speed  as  -defesTdS?*^ 
it  sees  fit :  that  no  rate  of  speed  is  negligence  per  se.  or  to  run  at  ant 

^   ',        tr  J    j-1_     j_    •!?     •        xl   •  j.l_         •  1_         1  J    /»      J     BATE  IT  PLBABED 

of  itself ;  and  that  if,  m  this  case,  the  jury  should  find 
that  at  the  place  where  the  accident  occurred,  the  railroad  track 
was  in  good  repair,  the  ties  sound,  the  rails  of  suitable  character, 
and  in  safe  condition,  properly  spiked  and  fastened  to  the  ties,  with 
proper  elevation,  the  running  of  the  trains  at  a  high  rate  of  speed 
would  not  be  an  act  of  negligence,  and  the  verdict  should  be  for 
appellant.  As  applied  to  this  case,  that  instruction,  as  asked,  does 
not  state  the  law  correctly. 

Whatever  may  be  said  in  other  cases,  it  surely  cannot  be  that, 
as  between  the  railroad  company  and  the  passengers  upon  its  trains 
whose  lives  are  in  its  keeping,  it  may  run  the  trains  at  any  rate  of 
speed  it  may  see  fit,  upon  a  down  grade,  and  around  a  curve.  The 
rate  of  speed  might  be  such  as  to  make  derailment  of  the  train, 
under  such  circumstances,  almost  certain.  However  that  may  be, 
in  tiiis  case  it  was  for  the  jury  to  say  whether  or  not,  under  all  the 
circumstances,  the  appellant  was  guilty  of  negligence  in  running 
the  train  at  the  rate  of  speed  it  was  run. 

The  cases  of  Terre  Haute,  etc.,  E.  Co.  v.  Clark,  73  Ind.  172 ; 
s.  c,  6  Am.  &  Eng.  E.  E.  Cas.  84 ;  and  Cleveland,  etc.,  E.  Co.  v. 
Newell,  75  Ind.  542 ;  s.  c,  3  Am.  &  Eng.  E.  E.  Cas.  483 ;  cited 
by  appellant's  counsel,  lend  no  support  whatever  to  the  instruc- 
tion. The  reasoning  there  condemns  it.  Neither  do  the  other 
cases  cited  support  the  instruction.  With  the  exception  of  the  case 
of  Indianap<J[is,  B.  &  W.  E.  Co.  v.  Hall,  106  111.  371,  in  which  a 
contrary  doctrine  was  held,  none  of  them  were  cases  between  the 
corporation  and  a  passenger.  In  that  case  the  locomotive  and 
cars  were  in  good  condition,  and  the  track  was  straight  and  in  good 
repair. 

In  the  court  below  the  jury  were  instructed  that  if  the  train  was 
run  at  such  a  rate  of  speed  as  to  become  a  negligent  management, 
and  the  injury  resulted  in  consequence,  the  verdict  should  be  for 
the  plaintin. 

The  supreme  court  held  that  the  instruction  was  a  proper  one, 
and  said :  '^  So  long  as  the  increased  speed  of  trains  adds  nothing 
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to  the  dangers  and  risks  of  the  travelling  pnblic,  conrts  have  no 
right  to  interpose." 

Subject  to  this  limitation,  railway  companies  have  the  unques- 
tioned right' to  fix  the  rate  of  speed  as  they  think  best. 

After  a  patient  and  careful  examination  of  the  alleged  errors 
discussed  by  counsel,  we  find  no  error  in  the  record  that  requires, 
or  that  would  justify  this  court  in,  reversing  the  judgment. 

Judgment  affirmed,  with  costs. 

Presumption  of  Negligence  Arises  when  Train  is  Deralied. — See  Texas  & 
P.  R.  Co.  V.  Kirk.  26  Am  &  Bnff.  R.  S.  Cas.  179  n. ;  Reading  City  Pass.  R. 
Co.  0.  Eckert,  lb.  179  n.;  Cleveuind,  etc.,  R.  Co.  e.  Newell  and  note,  28  lb. 
492-501. 

Injury,  whether  Caused  by  Accident  or  Previous  DiseasOi — See  Reading 
City  Pass.  R.  Co.  v.  Eckert,  26  Am.  &  Eng.  R.  R.  Cas.  179  n. 


'  Shulab 

V. 

St.  Louis,  Iron  Mountain  and  Southern  R.  Co. 

(Advance  Casey  Mmouri.    Deceniber  6,  1886.) 

An  action  was  brought  against  a  railroad  company  to  recorer  damages  for 
ejection  from  one  of  its  passenger  trains.  The  unaisputed  facts  proved  on 
the  trial  show  that  the  plaintiff  had  not  paid  his  fare.  EM^  that  a  demurrer 
to  the  evidence  will  be  sustained. 

Appeal  from  Circuit  Court,  "Wayne  county. 

Action  against  a  railroad  company  to  recover  damages  for  ejec- 
tion from  passenger  train.  Judgment  for  plaintiff.  Defendant  ap- 
peals. 

W.  H.  McCown  for  respondent. 

T.  J.  PortU  for  appellant. 

Norton,  J. — This  action  was  commenced  by  plaintiff  to  recover 
$1000  damages  for  the  alleged  unlawful  ejection  of  plaintiff  from 
one  of  its  passenger  trains.  Plaintiff  bad  judgment  for  $400,  from 
Facts.  which  the  defendant  has  appealed,  and  alleges,  as  one 

gi'ound  of  error,  the  action  of  the  court  m  refusing  to  instruct  the 

Jury  that,  under  the  evidence,  plaintiff  was  not  entitled  to  recover, 
i^laintiff  testified  that  he  entered  one  of  defendant's  passenger  cars 
at  Poplar  Bluff,  to  go  to  Piedmont,  another  station  on  defendant's 
road ;  that  he  was  approached  by  the  conductor,  who  demanded  his 
fare ;  that  he  did  not  pay  it,  but  pointed  the  conductor  to  his 
friend  Powers,  who  was  also  on  the  car,  and  said  he  would  pay  his 
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fare :  that  he  saw  Powers  give  the  conductor  a  ticket  and  20  cents, 
and  Powers  told  him  it  was  for  his  (the  witness')  fare;  that  lie  rode 
on  the  train  from  Poplar  BInff  to  Williamsville,  wlien  the  con- 
ductor came  to  him,  and  said  that  he  had  to  get  off ;  that  he  told 
the  conductor  his  fare  was  paid  to  Piedmont,  and  tliat  he  would 
not  get  off ;  that  the  conductor  said  he  had  to  get  off ;  that  he  did 
jget  off,  and  had  to  remain  at  Williamsvilie  all  niglit,  and  went  to 
Piedmont  the  next  morning  on  the  train. 

Powers  testified  that  when  the  conductor  came  to  him  he  handed 
him  a  ticket  from  Mill  Springs  to  Poplar  Bluff,  and  asked  him 
how  much  more  in  money  he  wanted  to  pay  Shular's  fare  to  Pied- 
mont, and  he  said  20  cents,  which  he  paid,  and  said  he  did  not 
have  money  enou£^h  to  pay  liis  own  fare,  but  that  he  had  a  friend 
in  the  car  from  wliom  he  could  get  the  money  for  him,  and,  if  his 
friend  had  not  ffot  on,  he  would  get  him  a  ticket  when  they  arrived 
at  Piedmont;  tliat  when  the  t]*ain  whistled,  as  he  supposed,  for 
Hendrickson,  he  went  back  to  look  for  his  friend,  and  when  he 
came  back  Sliular  was  gone ;  that  he  asked  the  conductor  what 
had  become  of  him,  and  was  told  he  was  off ;  that  he  asked  hiii\to 
stop  the  train,  and  get  him  on,  which  he  refused  to  do ;  that  when 
the  train  reached  Mill  Spring  a  friend  of  his  came  on  the  train, 
from  whom  he  got  $1.25,  which  he  handed  the  conductor  as  his 
fare,  but  he  did  not  take  full  fare,  and  kept  only  65  cents ;  that 
before  coming  into  the  station  at  Williamsvilie,  where  Shular  was 
put  off,  the  conductor  passed  him,  and  touched  him  on  the  shoulder, 
and  asked  him  if  he  had  seen  his  friend,  and  got  the  money ;  that 
he  did  not  rememl>er  telling  the  conductor  when  he  gave  him  the 
ticket  tliat  this  ticket  paid  for  two. 

The  condnctor  testified  that  plaintiff  and  Powers  got  on  the  train 
at  Poplar  Bluff ;  that  he  went  through  the  train  to  collect  fares 
and  tickets ;  that  Shular  was  lying  down  in  his  seat ;  that  he  asked 
him  for  his  ticket;  that  at  that  instant  Powere,  who  was  occupy- 
ing the  seat  next  behind  him,  rose  to  his  feet,  saying,  ^'  Here  is  a 
ticKet  for  two,"  to  which  he  replied,  "  No  ;  you  are  mistaken,  it  is 
but  one  ticket,  and  good  only  for  one  fare."  Powere  then  said  he 
would  pay  the  other  fare  on  his  arrival  at  Piedmont,  to  which  tlie 
conductor  replied  that  could  not  take  that  offer.  Powers  then  said 
he  thought  he  had  a  friend  on  the  train  from  whom  he  could 
borrow  the  money,  the  conductor  telling  him,  "  Very  well,  you 
had  better  see  him,  and  get  the  money,  before  the  next  station." 
The  conductor  further  testified  as  follows :  "  As  the  train  was 
stopped  at  Williamsvilie  I  returned  and  asked  Mr.  Powers  if  he 
had  seen  his  friend,  and  obtained  the  money.  He  said,  ^  No.'  I 
then  placed  my  hand  on  Mr.  Shular,  and  said :  '  You  must  get  off 
here,  as  your  friend  cannot  pay  the  fare.'  At  the  same  instant  Mr. 
Powers  arose,  and  walked  back  into  the  second  coach.  Mr.  Shular 
then  pulled  on  his  boots,  and  stepped  off  on  the  depot  platform, 
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when  the  train  stopped  at  the  station.  After  leaving  Williams- 
ville,  Mr.  Powers  approached,  and  appeared  to  be  very  mnch  ex- 
ercised, and  asked  me  if  I  had  pnt  his  friend  off  the  train.  I  said, 
^  Yes.'  He  said  :  '  You  are  a  cold-hearted  man,  and  have  no  charity 
in  your  souh  That  man  is  sick,  and  I  would  have  given  you  my 
watch  as  security,  or  anything  I  had.'  I  said :  *  You  could  h^ve 
done  so,  if  yon  so  desired ;  you  have  had  over  an  hour's  time  to 
consider  the  matter.'  On  arrival  of  the  train  at  Mill  Springs, 
friends  of  Mr.  Powers  boarded  the  train,  from  whom  he  borrowed 
money.  He  then  came,  and  offered  to  pay  his  fare  from  Poplar 
Bluff  to  Piedmont.  I  said :  '  No ;  you  have  paid  that,  and  owe 
me  only  for  your  friend  from  Poplar  Bluff  to  Williamsville, — 
sixty-five  cents.'  He  gave  me  a  dollar,  and  I  gave  him  the  change, 
taking  out  sixty-five  cents'.' " 

It  is  clear  that  the  conductor  of  a  train  has  the  right  to  require 
a  person  to  leave  the  train  who  does  not  pay  his  fare,  and  it  is  also 
^^^^  clear,  both  from  the  evidence  of  Powers  and  the  con- 
PAflsufOKB  Kor  ductor,  that  Powers  rode  to  Piedmont,  his  destination,  on 
PATIHOFAB&     ^j^^  ^^^ly  j^^  ^j^^^  ^^^  paid.     The  conductor  demanded 

the  fare  both  of  Powers  and  Shular,  and  received  a  ticket  and  20 
cents  from  Powers,  which  paid  only  for  one  fare ;  and  before  tlie 
train  reached  Williamsville,  where  Shular  was  put  off,  the  con- 
ductor asked  Powera  if  he  had  seen  his  friend,  and  got  the  money 
for  the  other  fare.  Under  these  circumstances,  which  are  undis- 
puted, the  conductor  had  a  right  to  regard  the  ticket  and  20  cents 
paid  him  by  Powers  as  a  payment  of  his  own  fare ;  especially  so, 
as  it  was  not  till  after  Shular  was  put  off,  and  the  train  had  reached 
Mill  Springs,  that  Powers  offered  to  pay  the  other  fare,  although 
ample  time  had  been  given  him  ;  and  when  it  was  refused,  on  tlie 
ground  that  he  (Powers)  had  paid  his  fare  to  Piedmont,  and  only 
owed  him  for  the  fare  of  his  friend  from  Poplar  Bluff  to  Williams- 
ville,  where  he  had  been  put  off,  he  accepted  the  situation,  and 
only  paid  65  cents,  the  amount  of  such  fare.  On  the  undisputed 
fact  tnat  Powers  only  paid  one  fare  from  Poplar  Bluff  to  jPied- 
mont,  and  that  he  sot  the  benefit  of  that,  the  court  have  sustained 
the  demurrer  to  the  evidence,  and,  for  its  refusal  to  do  so,  the 
judgment  is  reversed,  in  which  all  concur. 

Expulsion  of  Passenger  for  Non-payment  of  Fare^ — See  Wyman  v.  Nortb- 
em  Pac.  R.  Co.  22  Am.  &  Eng.  R.  R.  Gas.  402;  Texas  &  Pac.  R.  Co.  v.  BoDd, 
21  lb.  413;  Skillman  v.  Cincinnati,  etc.,  R.  Co.  and  note,  18  lb.  86. 

Passenger  Unlawfully  Ejected  may  Recover  Damages  for  Indignity  and 
Injury  to  Feelings. — Tbe  plaintiff  bougbt  a  ticket  entitling  him  to  a  passage 
over  tbe  defendant  company's  road  from  Newark  to  Orange.  While  on  such 
passage  he  was  compelled  by  the  conductor,  under  threat  of  violence,  to 
leave  the  train  before  he  arrived  at  Orange.  The  reason  given  by  the  con- 
ductor was,  that  the  plaintiff's  ticket  entitled  him  to  passage  from  Newark 
to  Roseville  only,  ana  not  to  Orange.  The  coiiducti>r  had  taken  up  the 
ticket  and  the  train  had  passed  Roseville  when  the  occurrence  took  place. 
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On  the  trial  the  judge  charged  the  jury  that  if  they  should  find  for  the  plain- 
tiff they  might  give  damages  for  the  indignity  and  consequent  injury  to  his 
feelings  in  being  required  to  leave  the  train  under  the  circumstances.  Held, 
on  the  authority  of  Allen  v,  Camden  &  Phi  la.  Steamboat  Ferry  Co.,  17  Broom 
198,  that  the  charge  was  correct.  Delaware,  L.  &  W.  R.  Co.  «.  Walsh  (N. 
J.  1886),  5  Central  Reptr.  337. 


Arnold 

V. 

Pennsylvania  K.  Co. 

(Advariee  Case,  Penn9i/hania,      Februcury  7,  1887.) 

The  plaintiff  boarded  a  train  on  defendant's  road  to  make  a  return  trip 
with  the  return  coupon  of  a  round  trip  ticket,  good  for  a  limited  time  only, 
and  that  time  had  expired.  When  called  upon  for  his  ticket  by  the  con- 
ductor, he  offefed  the  coupon,  which  was  refused ;  he  then  offered  to  pay 
the  difference  between  its  redeemable  value  and  full  fare,  which  was  also  re- 
fused, and  the  plaintiff  expelled  from  the  train  at  a  dangerous  place,  near 
other  railroad  tracks,  where  he  was  struck  by  a  passing  train  and  severely 
injured.    Held, 

1.  That  no  irrebuttable  presumption  arises  that  plaintiff  was  familiar  with 
the  rules  of  the  company  prohibiting  him  from  riding  on  his  expired  coupon 
by  paying  to  the  conductor  the  difference  between  its  redeemable  value  and 
full  fare.  If  he  supposed  that  he  was  entitled  to  passage  on  such  terms,  he 
was  not  to  be  regaraed  as  a  trespasser,  but  merely  as  a  passenger  who  has 
made  a  mistake.  The  question  as  to  which  capacity  he  occupies  should  be 
submitted  to  the  jury. 

2.  That  even  though  he  was  a  trespasser,  he  should  not  have  been  ejected 
without  a  reasonable  regard  for  his  safety,  and  whether  such  regard  has  been 
used  or  not  is  a  question  for  the  jury. 

Error  to  common  pleas  No.  1,  Philadelphia  county. 

Case  by  Charles  M.  Arnold  against  the  Pennsylvania  E.  Co. 

On  the  6th  of  April,  1883,  plaintiff  went  to  the  Broad-Street 
station  of  the  Pennsylvania  E.  Co.  to  buy  a  ticket  for  Lancaster. 
Upon  inquiry  at  the  ticket  office  as  to  the  running  of  the  trains, 
the  ticket  agent  suggested  that  he  had  better  purchase  a  return 
ticket.  He  bought  an  excursion  ticket,  the  return  coupon  of  which 
was  as  follows : 

"Pennsylvania  Railroad  Co. 

"  Daily  Excursion  Ticket. 

*'  In  coDsequence  of  the  reduced  rate  at  which  this  ticket  is  sold,  it  will 
only  be  received  for  return  passage  on  the  day  of  sale,  as  stamped  on  the 
back.  If  issued  on  Saturday  and  Sunday,  will  be  good  to  return  until  the 
following  Monday,  inclusive.** 
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The  plaintiff  went  to  Lancaster,  transacted  his  business,  and 
arrived  at  i;he  depot  at  Lancaster  at  about  11  o'clock  in  the  evening, 
ready  to  return  to  Philadelphia.  He  waited  for  a  train  until 
about  12:45,  when  a  train  arrived,  which  he  boarded.  He  took 
his  seat  in  one  of  the  passenger  cars.  A  short  time  after  the  train 
had  left  Lancaster,  the  conductor  entered  the  car  for  the  purpose 
of  collecting  the  fares  of  the  passengers.  Mr.  Arnold  handed  to 
him  the  return  coupon.  The  conductor  examined  it,  and  refused 
to  take  it,  saying  tnat  it  had  expired  at  12  o'clock  (about  an  hour 
before),  and  said  that  he  would  have  to  pay  the  full  cash  fare.  The 
conductor  then  left,  and  proceeded  to  collect  the  fares  of  the  other 
passengers.  He  returned,  and  again  asked  Mr.  Arnold  for  his 
fare,  and  said  that  unless  he  paid  it  he  would  put  him  off.  Mr. 
Arnold  replied  that  his  ticket  was  good,  but  rather  than  be  put  off 
he  said  he  would  pay  the  difference  between  the  redemption  value 
of  his  return  coupon  and  a  full  fare.  This  offer  the  conductor  re- 
fused. In  the  mean  time  the  train  had  made  several  stops  at  its 
regular  stations,  and  no  effort  was  made  by  the  conductor  to  eject 
Mr.  Arnold ;  but,  when  the  train  reached  a  way,station  called 
Laemon  Place,  at  which  it  was  not  scheduled  to  stop,  the  con- 
ductor brought  the  train  to  a  standstill,  and  told  Mr.  Arnold  that 
he  would  now  have  to  get  off.  Mr.  Arnold  arose,  and,  under  pro- 
test, followed  the  conductor  to  the  door.  On  reaching  the  plat- 
form of  the  car,  the  conductor  showed  Mr.  Arnold  off  on  the  side 
of  the  train  nearest  to  the  station,  and  motioned  with  his  hand 
towards  the  station.  In  order  to  get  there,  it  was  necessary  for 
him  to  cross  the  tracks  of  the  west-bound  trains.  He  had  hardly 
stepped  on  the  ground  when  the  train  moved  off.  It  was  about 
half  past  1  o'clock  at  night,  and  very  dark.  There  were  no  lights 
or  signals  at  the  station,  and,  before  Mr.  Arnold  had  time  to  clear 
the  track,  the  head-light  of  the  express  train,  which  was  then  due 
at  that  place,  suddenly  flashed  upon  him,  and  the  next  instant  he 
was  thrown  a  considerable  distance  on  one  side  of  the  track,  and 
injured.  The  court,  at  the  close  of  plaintiff's  case,  entered  a  com- 
pulsory nonsuit,  which  the  court  in  banc  subsequently  refused  to 
take  off,  whereupon  plaintiff  took  this  writ. 

William  W.  jPorter  for  plaintiff  in  error. 

David  W.  Sellers  for  defendant  in  error. 

Gordon,  J. — Two  well-established  principles  governing  cases 
like  that  in  hand  seem  to  have  been  overlooked  or  disregarded  by 
the  court  below  in*  the  disposition  of  the  present  contention.    The 

QuMTioK         ^°®  ^®  ^^^^'  ^  ^  general  rule,  questions  of  negligence 

H^^SJcB-**'  are  for  the  jury,  and  cannot  be  determined  by  the 

HENFORjuBT  ^^^^     rpj^jg  ^^^  ^j^j^  |^  exccptiou,  is  well  stated  in 

the  case  of  McCully  v.  Clarke,  40  Pa.  St.  399,  wherein  it  is  said  by 
Mr.  Justice  Strong :  *^  When  a  duty  is  defined,  a  failure  to  perform 
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it  is  of  course  negligence,  and  may  be  so  declared  by  the  court ; 
but  when  the  measure  of  duty  is  not  unvarying,  when  a  higher 
degree  is  required  under  some  circumstances  than  under  others, 
and  where  both  the  duty  and  the  extent  of  performance  are  to  be 
ascertained  as  facts,  the  jury  alone  can  determine  what  is  negli- 
gence, and  whether  it  has  been  proved."  An  illustration  of  this 
rule,  and  its  exception,  may  be  found  in  the  case  of  one  who,  with- 
out stopping  to  look  and  listen  for  approaching  trains,  attempts  to 
cross  tlie  track  of  a  railroad  and  is  injured.  Here  a  fixed  and  well- 
defined  duty  has  been  violated,  and  the  court  determines  tfiat 
there  has  ipso  facto  been  negligence.  But  if  it  were  so  that  he 
did,  before  attempting  to  cross,  stop,  look,  and  listen,  then  whether 
he  was  otherwise  negligent,  and  whether  the  railroad  company  was 
remiss  in  its  duty,  are  questions  which  a  jury  only  can  settle.  As 
cases  of  accuratelv  defined  duty  seldom  arise,  and  as,  ordinarily, 
both  the  duty  and  the  neglect  must  be  ascertained  from  the  at- 
tendant facts  and  circumstences,  we  may  assume  the  generality  of 
the  rule  above  stated.  In  the  case  in  hand  the  duty  of  the  con- 
ductor in  expelling  the  plaintiff  from  the  cars  at  the  time  and 
place  selected  for  that  purpose  was  certainly  one  that  was  not 
strictly  defined.  It  may  be  admitted  that,  as  a  faithful  officer,  he 
was  obliged  to  eject  Arnold  from  the  train  ;  but  then  the  manmke 
very  important  question  arises,  did  he,  as  the  company's 
employee,  properly  discharge  this  obligation  in  dismiss- 
ing the  plaintiff  from  the  cars  between  the  tracks  of  the  railroad, 
on  a  very  dark  night,  at  a  way-station,  that,  from  the  want  of  light 
in  or  about  it,  could  not  be  seen  ?  As  everything  in  this  proposi- 
tion depends  upon  facts  and  circumstances,  its  solution  was  for  the 
jury.  If,  indeed,  we  are  not  to  treat  the  plaintiff  as  an  intentional 
intruder,  we  mav  regard  the  contention  as  settled  bv  the  case  of 
Lake  Shore  &  M.  S.  K.  Co.  v.  Eosenzweig,  26  Am.  &  Eng.  R.  K. 
Cas.  489 ;  s.  c,  18  Wkly.  Notes  Cas.  162,  in  which  we  held,  per 
Mr.  Justice  Trunkey,  that,  "  where  a  passenger  purchases  a  railroad 
ticket,  no  irrebuttable  presumption  arises  that  he  is  informed  as  to 
the  rules  and  regulations  of  the  company  prohibiting  the  use  of  such 
tickets  on  particular  trains  when  no  such  prohibition  appears  on  its 
face.  If,  in  such  case,  the  passenger,  without  knowledge,  of  such 
regulation,  takes  passage  upon  any  one  of  such  prohibited  trains, 
he  cannot  be  treated  as  a  trespasser ;  and,  althougn  he  has  no  right 
to  a  passage,  cannot  be  expelled  from  the  train  as  a  trespasser,  but 
must  be  treated  as  a  passenger  who  by  mistake  has  got  upon  a  train 
on  which,  by  his  contract,  he  is  not  entitled  to  ride. 

But  the  second  rule  to  which  we  have  adverted  is  that  even  a 
trespasser  cannot  be  ejected  from  a  train  without  a    ejsction  of 
reasonable  regard  for  his  safety.    This  rule,  as  stated    ScST^'roR 
by  Mr.  Justice  Hunt,  in  the  case  of  Sioux  City  &  P.    »^'»»- 
R.  Co.  V.  Stout,  17  Wall.  657,  is  as  follows :  "  While  a  railway 
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company  is  not  bonnd  to  the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its  premises  that  it  owes  to  a 
passenger,  it  is  nevertheless  not  exempt  from  responsibility  to  such 
strangers  for  injuries  arising  from  its  negligence,  or  from  its  tort- 
ious  acts,"  And  this  same  doctrine  has  been  approved  by  our  own 
authorities,  inter  alia^  in  the  cases  of  Pennsylvania  Co.  v,  Toomey, 
91  Pa.  St.  256 ;  Pennsylvania  R.  Co.  v.  Lewis,  79  Pa.  St.  33 ; 
Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332  ;  Philadelphia  R.  Co. 
V.  Hummell,  44  Pa.  St.  375  ;  and  Biddle  v.  Passenger  K.  Co.,  112 
Pa.  St.  551,  4  Atl.  Rep.  485.  If,  then,  we  assume  that  the  plain- 
tiff was  a  trespasser,  still  the  defendant  had  a  dot^  to  perform  with 
reference  to  his  safety  which  it  was  not  at  liberty  to  neglect. 
Hence  the  court  erred  in  directing  a  nonsuit. 

Bat  whether  Arnold  was  a  trespasser  on  the  train  or  not,  was  also 
a  question  for  the  iury.  That  Lis  ticket  expired  on  the  6th  of 
April  at  midnight  there  can  be  no  doubt ;  and  as  this  was  a  fixed 
fact,  of  which  he  was  bound  to  take  notice,  nothing  can  be  predi- 
cated of  that  ticket  in  his  favor.  Still  the  unused  coupon  had 
valne;  and  as  the  company,  under  the  Act  of  the  6th  of  May, 
1863,  was  bound  to  redeem  it,  he  may  well  have  supposed,  as- ' 
suming  that  he  knew  nothing  of  tlie  rule  of  the  company  in  this 
particular,  that  by  tendering  money  to  the  conductor,  as  he  did, 
sufficient,  with  the  value  of  the  coupon,  to  cover  the  price  of  a  re- 
turn ticket,  he  would  be  entitled  to  a  passage  to  PhUadelphia, 
whither  he  was  bound  ;  and,  if  the  jury  shouM.  so  find,  he  would 
in  that  case  not  be  a  trespasser,  and,  though  liable  to  expulsion, 
could  not  be  treated  as  a  wilful  intruder.  In  other  words,  as  was 
held  in  the  Rosenzweig  case,  above  cited,  though  prima  facie  he 
was  improperly  on  the  train,  yet  he  might  rebut  that  presumption 
by  facts  and  circumstances  going  to  show  that  he  was  there  from 
no  disposition  to  commit  a  trespass,  but  by  mistake,  and  from  mis- 
apprehension of  the  defendant's  rules. 

The  judgment  is  reversed,  and  a  new  vemre  ordered. 

Limited  Ticlcet — Notice  to  Passenger  of  Rules  Concerning! — See  Penna. 
R  Co. «.  Specker,  23  Aan,  &  Eng.  R.  R.  Gas.  672;  PennsylyaniA  R.  Co.e. 
Hine,  22  lb.  405  n.;  Hall  v.  Memphis,  etc.,  R.  Co.,  9  lb.  848;  Pennington  v. 
Phila.  etc.,  a  Co.  18  lb.  810. 
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V, 

Shacklet. 

{Adwmce  Case,  Missouri.    Januaiy  25,  1887.) 

The  plaintiff  was  shipping  some  stock  from  D.,  Mo.,  to  St.  Louis.  The 
company  gave  him  a  pass,  and  a  caboose  to  ride  in,  until  they  reached  the 
Union  Depot.  Then  the  cars  containing  plaintiff^s  stock  were  detached  from 
the  regular  train.  There  was  no  caboose  car  provided  at  this  place  and  the 
plaintiff  was  required  to  take  position  in  front  on  the  engine.  The  train 
collided  with  another  and  the  plaintiff  was  injured.     Hdd, 

1.  That  where  a  railroad  company  is  guilty  of  negligence^  the  fact  that 
{mother  railroad  company,  with  whose  cars  it  came  into  collision  was  more 
culpable  than  it,  cannot  avail  the  company  transporting  the  deceased. 

2.  That  as  the  right  of  the  plaintiff  to  sue  as  administratrix  was  not  put 
in  issue  by  plea,  it  was  not  necessary  to  make  any  proof  in  respect  to  her 
appointment,  or  right  to  sue  in  her  representative  capacity.  Where  a  right 
is  to  be  enforced  by  a  common-law  action,  it  is  wholly  inconsequential 
whether  the  right  has  been  conferred  by  statute  or  by  the  common  law  so  far 
as  the  procedure  in  court  is  concerned. 

8.  That  an  examined  copy  of  the  record  of  her  appointment,  satisfactorily 
found  by  oral  testimony  to  be  a  true  copy,  was  sufficient  to  establish  the  title 
of  the  plaintiff. 

Ebbob  to  the  Appellate  Court,  Fourth  District,  to  review  a 
judgment  against  defendant  in  an  action  brought  by  the  admin- 
istratrix of  decedent's  estate  for  injuries  resulting  in  death. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

G.  (&  G.  A.  Koemer  for  plaintiff  in  error. 

M.  Millard  for  defendant  in  error. 

MuLKET,  J. — In  the  month  of  September,  1879,  Elijah  E. 
Shacklet,  the  plaintiff's  intestate,  and  his  brother,  Absalom  Shack- 
let, who  were  shippers  and  dealers  in  stock,  shipped  four  car-loads  of 
cattle,  by  way  of  tne  Missouri  Pacific  R.,  from  JOresden,  facts. 

Mo.,  to  the  National  Stock  Yards  in  East  St.  Louis.  The  Missouri 
Pacific  R.  Co.  gave  through  bills  of  lading  for  the  stock,  and  stock 
passes  to  the  shippers.  Tnere  was  a  caboose  attached  to  the  Mis- 
souri Pacific  train  in  which  the  Shacklets  rode  until  they  reached 
the  Union  Depot  in  St.  Louis,  where  they  were  told  to  change 
cars.  The  cars  containing  the  cattle  were  then  detached  from  the 
Missouri  Pacific  train,  and  turned  over  to  the  Union  R.  &  Transit 
Co.,  to  be  taken  by  it  to  the  National  Stock  Yards  in  East  St. 
Louis.  The  train  of  the  transit  company,  in  which  the  detached 
cars  were  placed  for  this  purpose,  had,  on  this  occasion,  no  caboose 
attached  to  it  for  the  accommodation  of  shippers,  though  the  evi- 
28  A.  &  E.  R.  Cas.— 18 
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dence  shows  a  caboose  car  was  sometimes  provided  for  this  pnr- 
pose.  The  deceased  and  his  brother,  finding  no  caboose  attacned 
to  the  train,  took  positions  on  the  top  of  one  of  the  stock  cars  pre- 
paratory to  starting.  This  being  observed  by  one  of  the  employees 
of  the  transit  company,  they  were  directed  by  him  to  get  down 
and  go  to  the  engine.  On  attempting  to  get  in  the  cab  on  the 
engine,  they  were  ordered  by  the  engineer  to  take  a  place  in  front 
on  the  engine.  This  being  the  only  place  provided  for  them,  they 
accordingly  did  so.  Being  carried  m  this  manner,  they  passed 
through  the  tunnel  over  into  East  St  Louis,  and  were  proceeding 
on  their  way  to  the  stock  yards,  when,  suddenly,  while  rounding  a 
sharp  curve  in  the  track,  and  almost  at  their  destination,  the  train 
carrying  them  collided  with  another,  belonging  ito  the  Wabash,  St. 
Louis  &  Pacific  R.  Co.,  which  at  the  time  was  being  rapidly  backed 
out  from  the  stock  yards. 

The  front  of  the  tender  or  engine  upon  which  the  parties  were 
riding  being  sloping  and  wedgensnaped,  the  rear  car  of  the  Wabash 
train  was  forced,  in  the  collision,  up  the  tender,  catching  the  plain- 
tiff's intestate  between  it  and  the  car,  and  infiicting  upon  him 
serious  injuries,  from  which  he  died  in  a  few  minutes  thereafter. 
Shacklet,  at  the  time  of  his  death,  was  a  resident  of  Pettis  County, 
Mo.  He  died  intestate,  leaving  the  defendant  in  error,  his  widow, 
and  three  minor  children.  Tub  defendant  in  error,  having  just 
taken  out  letters  of  administration  on  her  husband's  estate  at  the 
place  of  his  domicile  in  Missouri,  brought  the  present  action  in  the 
City  Court  of  East  St.  Louis,  against  the  appellant,  to  recover 
damages  for  the  death  of  her  husband,  whicti  she  alleges  was 
caused  by  the  latter's  negligence.  The  trial  resulted  in  a  judgment 
of  $5000  for  the  plaintiff,  which  was  subsequently  afSrmed  by  the 
Appellate  Court  tor  the  Fourth  District.  The  company  brings 
the  case  here  for  review.  The  accident  which  caused  the  death  of 
Shacklet  occurred  on  a  short  line  of  railway  belonging  to  the  Na- 
tional Stock  Yards,  and  connecting  the  various  roads  passing 
through  and  terminating  at  East  St.  Louis  with  the  stock  yards, 
and  was  used  exclusively  for  transferring  and  carrying  stock  to  and 
from  the  stock  yards.  It  was  open  alike  to  all  the  owners  and 
operators  of  railways  having  occasion  to  use  it  for  such  purpose. 

The  substance  of  the  charge  of  negligence  in  the  declaration, 
nko  nc  fi'hortly  stated,  is  that  at  the  time  of  the  collision  the 
oS^^?^  defendant  was  operating  its  train  without  having  first 
oksSofSthbb  ascertained  whether  or  not  the  track  was  obstructed  by 
coMPANT.  other  trains.    Whether  this  charge  was  proved  or  not, 

of  course,  was  a  question  forthe  appellate  court,  and  not  for  this ; 
yet,  for  the  purpose  of  passing  upon  the  plaintiff's  first  instruction, 
it  is  proper  to  advert  to  some  of  the  evidence,  as  it  is  claimed 
there  is  no  evidence  upon  which  to  base  it.  The  instruction  is  as 
follows : 
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1.  The  jury  are  instructed  that,  if  it  appears  from  the  testimony 
that  the  defendant  company  was  guilty  of  negligence  which  mate- 
rially contributed  to  the  injury  complained  of,  and  that  the  said 
Elijah  E.  Shacklet  was  exercising  due  care,  the  plaintiff  is  entitled 
to  recover,  although  the  Wabasn  company  may  have  also  been 
guilty  of  negligence  in  causing  the  death  of  the  plaintiff's  husband. 
Notwithstanding  the  very  sweeping  assertion  oi  counsel  for  plain- 
tiff in  error  that  'the  collision  in  question  was  produced  by  the 
"Wabash,  without  the  slightest  fault  on  the  part  of  the  Union  II.  & 
Transit  Co.,  we  feel  constrained  to  say  that,  after  a  very  careful 
examination  of  the  record,  we  fail  to  find  the  statement  verified  by 
the  evidence. 

For  instance,  Mr.  Dorsey,  the  very  first  witness  examined,  in 
giving  an  account  of  the  anair,  says :  '*  Mr.  Shacklet  was  sitting  on 
the  tender  of  the  transit  company,  and  there  was  a  very  short  curve 
at  the  stock  yards,  and  in  going  around  the  curve  there  was  a 
Wabash  train  in  there  backing  out,  and  in  making  this  curve  the 
trains  collided.  The  transit  engine  ran  into  the  Wabash  train, — 
the  hind  end  of  the  Wabash  train.  Both  trains  were  moving  when 
they  collided,  and  when  they  came  together.  .  .  .  There  were  no 
particular  rules  as  to  the  use  of  those  tracks.     The  transit  company 

fmerally  had  the  best  show  there.  The  tracks  all  belonged  to  the 
ational  Stock  Yards.  The  engines  of  the  different  roads  went  in 
and  out  any  way  they  could.  .  .  .  The  incoming  train  did  not 
necessarily  have  to  go  on  this  track  where  the  collision  occurred 
to  unload  the  stock,  but  75  yards  further  on  it  nedessarily  would 
have  to  get  on  there." 

John  Kay,  the  next  witness,  states,  among  other  things :  "  There 
were  no  rules  that  I  know  of  in  regard  to  the  right  oi  the  track. 
Different  companies  used  the  tracks  just  as  they  fouijd  them.  I 
knew  the  engineer  and  conductor ;  they  were  perfectly  familiar 
with  the  manner  these  tracks  were  used  by  other  companies.  They 
generally  whistled  going  around  the  curve, — simply  looked  out  for 
each  other, — was  the  way  they  avoided  accidents." 

Absalom  Burton,  another  witness,  states :  "  The  Wabash  train 
was  backing  out.  Trains  coming  out  of  there  usually  ccme  out 
that  way." 

Charles  Smith,  a  witness  for  the  defendant,  who  was  the  engineer 
on  the  transit  company's  train  at  the  time  of  the  collision,  says,  in 
speaking  of  the  place  where  the  accident  occurred :  "  It  is  a  bad,  a 
very  bad  place,  and  we  have  always  looked  out.  We  always  ex- 
pected a  train  there,  so  I  was  going  round  very  slow." 

It  is  shown  by  other  testimony  that  on  the  curve  where  the 
collision  occurred  one  could  see  but  a  very  short  distance,  not  to 
exceed  perhaps  75  yards,  and  one  of  the  witnesses  puts  it  much 
below  tnat.  There  is  no  attempt  on  the  part  of  the  company  to 
show,  nor  does  it  otherwise  appear,  that  tne  defendant  had  taken 
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any  means  whatever  to  ascertain  whether  the  track  was  clear  or 
not,  or  to  prove  that  the  defendant's  train  had  the  right  of  way. 
In  fact,  the  very  contrary  is  shown.  Nor  does  it  appear  that  the 
company,  althoagh  daily  running  its  trains  to  and  irom  the  stock 
yards,  had  any  system  of  telegraphing,  telephoning,  or  of  flagging, 
to  either  give  or  receive  notice  of  the  approach  of  its  own  trains, 
or  of  those  belonging  to  other  companies. 

The  only  thing  done  to  avoid  danger  was  the  ringing  of  the  bell 
or  sounding  of  uie  whistle  while  rounding  the  curve.  But  that 
clearly  could  be  of  no  avail  where  a  long  train  like  that  of  the 
Wabash  had  commenced  already  to  back  out,  as  is  abundantly 
proved  by  the  accident  in  question.  The  protection  afforded  by 
the  ringigg  of  the  bell  and  sounding  of  the  whistle,  under  the 
circumstances  shown,  is  hardly  so  good  as  that  which  the  crew  of 
a  vessel  at  sea,  enveloped  in  an  impenetrable  fog,  derives  from  the 
monotonous  notes  of  the  fog-horn  ;  while  the  expedient  of  the  fog- 
horn in  the  case  of  the  vessel  is  by  no  means  absolute  security 
against  collisions,  yet  it  is,  under  the  circumstances,  about  all  that 
can  be  done.  Not  so  with,  the  plaintiff  in"  error.  By  a  proper 
system  of  flagging,  or  other  like  precautions,  the  company  might 
doubtless  have  attained  almost  absolute  security  against  collisions 
with  other  trains.  But  nothing  of  this  kind  was  done,  or  attempted 
to  be  done.  On  the  occasion  in  question,  as  usual,  the  train  was 
blindly  forced  around  the  curve  at  a  speed,  as  one  of  the  witnesses 
swears,  of  6  miles  an  hour,  in  expectation,  as  defendant's  own  wit- 
ness swears,  of  encountering  other  trains.  From  the  evidence  be- 
fore us,  it  is  clear  that  the  companies  doing  business  over  the  stock 
yards'  tracks,  as  .a  general  rule,  operated  their  trains  in  a  grossl  v 
negligent  manner,  and  the  transit  company  was  equally  guilty  with 
the  others.  It  is  true  the  Wabash  Company  on  the  occasion  in 
question,  was,  perhaps,  more  culpable  than  the  defendant ;  but  that 
cannot  avail  tne  latter.  It  is  quite  clear,  from  the  evidence  to 
which  we  have  averted,  there  is  no  foundation  for  the  claim  that 
the  instruction  is  obnoxious  to  the  ob;jection  taken  to  it. 

There  is  but  one  other^  question  arising  upon  the  record  to  be 
noticed.  Counsel  for  plaintiff  offered  in  evidence  on  the  trial 
what  was  claimed  to  be  a  copy  of  letters  of  administration  granted 
by  the  Probate  Court  of  Pettis  County,  Mo.,  to  the 
PLEADiKo-suiT  defcudaut  in  error,  on  the  estate  of  her  husband.  It 
^DMiNismmmc  was  admitted  by  counsel  on  the  other  side,  for  the  pur- 
pose of  raising  the  question  of  law  whether  the  exist- 
ence of  a  record  could  be  thus  established,  that  the  county  clerk  or 
county  judge  of  said  probate  court  would,  if  present,  testify  that 
the  instrument  offered  was  a  true  copy  of  the  record ;  but  it  was 
insisted  that  the  only  way  such  proof  could  be  made  was  by  the 
production  of  a  copy  of  the  record  of  the  letters  duly  authen- 
ticated, as  required  by  the  Act  of  Congress.    The  court  overruled 
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the  poiDty  and  admitted  the  copy  of  letters  in  evidence,  and  its 
raling  in  this  respect  is  assigned  for  error.  There  are  two  com- 
plete  answers  to  the  point  raised : 

1.  The  right  of  the  plaintiff  to  sue  as  administratrix  not  having 
been  pat  in  issae  by  plea,  it  was  not  necessary  to  make  any  proof 
in  respect  to  her  appointment  or  right  to  sue  in  her  representative 
capacity. 

Keplying  to  this  view,  counsel  say :  "  This  is  true  as  a  general 
proposition,  but  this  is  a  proceeding  under  the  statute.  The 
administrator  in  such  a  case  is  not  the  real  represenftitive  of  the 
deceased,  representing  his  property  or  his  claims  to  property.  He 
is  the  creature  of  the  statute,  and  represents  the  widow  and  next 
of  kin ;  he  is  their  trustee,  as  it  were,  and  it  has  heretofore  been 
the  common  practice  to  prove  the  letters  in  such  cases,  although 
there  was  no  special  denial.  The  case  relied  upon  by  defendant  in 
error  (103  111.  317)  is  not  in  point,  as  it  is  only  bv  way  of  illustra- 
tion, and  speaks  of  ordinary  administrators."  The  view  here  sug- 
gested we  do  not  regard  as  sound,  and  the  reasons  assigned  for  de- 
parting from  the  general  rule  referred  to  are,  in  our  judgment, 
clearlv  insufficient.  While  the  right  to  sue  is  given  D]r  statute, 
and  tne  creditors  of  the  deceased  are  excluded  from  participating 
in  the  amount  recovered  in  a  suit  of  this  kind,  yet  tne  action  by 
which  this  right  is  to  be  enforced  cannot  be  regarded  as  a  statutory 
proceeding.  A  mere  glance  at  the  pleadings  in  the  case  will  show 
that  the  proceeding  is  nothing  more  than  an  action  on  the  case  at 
common  law ;  and,  being  so,  the  rules  of  pleading  and  proofs  are 
the  same  as  in,  any  other  action  on  the  case,  or,  indeed,  in  any 
other  common-law  action.  It  is  a  familiar  principle  that  whenever 
a  statute  gives  a  new  right  without  creating  a  special  remedy  for 
its  enforcement,  it  may  be  enforced  by  any  appropriate  common- 
law  action.  That  is  just  tlie  case  here.  So,  where  a  right  is  to  be 
enforced  by  a  common-law  action,  it  is  wholly  inconsequential 
whether  the  right  has  been  confirmed  by  statute  or  by  the  com- 
mon law,  so  far  as  the  procedure  in  court  is  concerned.  It  will  be 
remembered  that  a  large  portion  of  that  vast  body  of  maxims  and 
legal  rules  known  as  the  common  law  had  their  origin  in  anci^t 
British  statutes  ;  yet,  in  giving  effect  to  rights  accruing  under  them 
through  the  instrumentality  of  legal  proceedings,  no  question  is 
ever  made  as  to  how  those  rules  and  legal  maxims  originated,  with 
a  view  of  determining  the  procedure.  The  same  is  true  in  respect 
to  all  rights  arising  under  our  own  statutes,  where  no  special  or 
statutory  remedy  has  been  provided.  We  do  not  think  there  is 
anything  in  the  suggestion  that  the  administratoi*'s  relation  to  a 
claim  like  this  is  dinerent  from  that  which  he  sustains  to  any  other 
claim,  where  his  title  accrues  upon  bis  appointment  and  accept- 
ance of  the  office  and  trust  of  administrator.  Whether  he  takes 
for  the  creditors,  the  widow  and  next  of  kin,  or  for  the  widow  and 
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next  of  kin  alone,  his  title  in  either  case  arises  ex  lege^  and  he  takes 
and  holds  by  virtue  of  his  o£Sce  as  administrator,  for  the  benefit  of 
those  whom  the  law  points  oat  as  the  persons  entitled.  Whether 
this  is  done  by  a  general  law  or  by  a  statnte,  can  make  no  possible 
difference.  Nor  do  we  appreciate  the  force  of  the  suggestion  that 
the  administrator  is  a  trustee  as  to  a  claim  of  this  kind  in  a  dif- 
ferent sense  from  that  which  he  is  in  respect  to  other  claims  held 
or  prosecuted  by  him  in  his  representative  capacity.  We  are  of 
opinion  there  is  nothing  in  the  suggestion.  Jont,  conceding  him 
to  be  a  trustee  in  the  strictest  sense  of  the  term,  still  it  does  not  fol- 
low that  his  relation  in  this  respect  will  require  any  change  in  the 
rules  of  pleading  or  evidenqp,  when  he  brings  a  common-law  action 
to  enforce  such  a  claim,  for  a  court  of  law  has  nothing  to  do  with 
the  equities  of  those  on  behalf  of  whom  he  sues. 

2.  Assuming,  however,  for  the  purposes  of  the  argument,  that 
it  was  necessary  for  the  plaintiff  to  prove  her  appointment  as 
administratrix,  there  is  no  doubt  but  that  an  examined  copy  of  the 
record  of  her  appointment,  satisfactory, — found  by  oral  testimony 
to  be  a  true  copy, — was  sufficient  for  that  purpose.  That  proof  of 
a  record,  for  the  purpose  it  was  offered  in  this  case,  may  be  made 
by  an  examined  copy,  is  so  well  settled  and  elementary  in  its 
character  that  we  decline  to  discuss  the  subject.  Freem.  Judg.  § 
408 ;  1  Greenl.  Ev.  501 ;  1  Whart.  Ev.  §§  94-98 ;  Abb.  Tr.  Ev. 
notes  23,  536. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Injury  to  Passenger  through  Collision  of  Trains  of  Different  Companies — 
Against  whonn  Action  is  to  be  Brought. — See  People^sPaas.  R.  Co.  v.  Lauder- 
bach  and  note,  26  Am.  &  Eng.  R.  K.  Cas.  166-168. 


Lafointb 
Middlesex  B.  Co. 

{Adwxnee  0<ue,  MauachuietU,    February  24,  1887.) 

When  the  plaintiff,  with  a  number  of  other  persons,  was  approaching  the 
defendant's  street  car,  the  conductor  in  a  loud  tone  of  voice  said  that  there 
was  no  room  in  the  car  except  for  people  to  stand  up;  that  there  were  no 
seats;  the  plaintiff  and  others  testified  that  they  did  not  hear  this  announce- 
ment. The  plaintiff  boarded  the  car,  which  was  an  open  one,  and  stood  up 
between  two  seats,  holding  on  to  the  back  of  the  seat  in  front  of  her;  while 
the  car  was  rounding  a  curve  at  a  high  rate  of  speed,  the  plaintiff  was  thrown 
off  and  received  injuries  to  her  person.    HiUdy 

1.  That  standing  between  the  seats  of  a  crowded  car  is  not  necessarily  so 
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hazardous  a  position  that  by  occupyinff  it  the  plaintiff  is  prevented  from  re- 
coTering  damages  for  injuries  susteinea  by  reason  of  the  want  of  care  in  the 
management  oithe  car. 

2.  That  the  announcement  made  by  the  conductor  that  there  were  no  seats 
in  the  car,  should  be  construed  to  mean  that,  while  passengers  were  warned 
that  there  were  no  seats,  they  were  invited,  if  they  would  submit  to  the  in- 
convenience, to  occupy  the  standing  room. 

8.  Tbat  as  the  defendant  consented  to  take*  plaintiff  as  a  passencer  while 
occupying,  a  standing  position,  even  if  comparatively  unsafe,  and  yet  one 
which  she  could,  in  the  exercise  of  due  care,  properly  occupy,  plaintiff  is  not 
debarred  from  a  recovery. 

On  defendant's  exceptions.    Overruled. 

Action  of  tort  bronght  against  defendant,  a  street  railroad  cor- 
poration, for  injaries  received  while  a  passenger  upon  its  car  in 
Everett. 

At  the  trial  in  the  superior  conrt  before  Thompson,  J.,  the  fol- 
lowing facts  appeared : 

Plaintiff  was  thrown  from  the  car  while  rounding  a  curve  at  a 
high  rate  of  speed.  At  the  time,  she  was  standing  between  the 
seats,  holding  on  the  back  of  the  seat  in  front  of  her,  all  of  the 
seats  being  occupied.  The  plaintiff  introduced  evidence  tending 
to  show  that  she  took  the  car  of  the  defendant  at  the  steam  railroad 
station  of  the  Eastern  R.,  in  Everett,  for  the  purpose  of  going 
to  Maiden,  her  home ;  that  when  the  street  car  arrived  at  the  steam 
railroad  station  there  were  quite  a  number  of  persons  who  had 
come  upon  the  train,  and  purposing  to  take  the  street  car  to  Maiden; 
that  it  was  an  open  car,  and  when  it  arrived  at  the  station  every 
seat  was  taken.  It  appeared,  from  the  evidence  offered  by  the  de- 
fendant, that  when  tfie  people  were  approaching  the  car,  among 
which  was  plaintiff,  the  conductor  in  a  loud  tone  of  voice  said  that 
there  was  no  room  in  the  car  except  for  people  to  stantl  up, — that 
.  there  were  no  seats.  The  plaintifitand  otliers  testified  they  did  not 
hear  the  conductor  so  state.  Defendant  offered  evidence  to  show 
that  the  car  only  went  round  the  curve  with  the  necessary  rapidity 
for  a  horse  and  car  to  go  round  a  curve  ;  that  it  was  necessary  for 
the  horses  to  ^t  a  certain  ^tart,  and  that  in  open  cars  there  was  no 
provision  made  and  no  facilities  for  people  to  stand  up  except  upon 
the  running  board  or  upon  the  front  or  rear  platform ;  that  this 
was  an  ordmary  open  street  car.  The  evidence  was  conflicting  as 
to  the  speed  of  the  car  in  rounding  the  curve. 

There  was  no  objection  made  by  the  conductor  or  any  of  defend- 
ant's agents  or  servants  to  the  position  of  the  plaintiff  before  her 
injury.  The  only  opportunity  for  standing  up  was  the  position 
she  took  between  the  Knees  of  the  passengers  sitting  and  the  back 
of  the  seat  in  front.  Plaintiff  did  not  take  hold  of  the  post  which 
extended  from  the  bottom  to  the  top  of  the  car  at  the  outside  end 
of  the  seat,  which  was  within  18  inches  of  her,  which  was  held  on 
to  by  other  passengers  who  were  standing  on  the  footboard ;  bat 
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she  simply  stood  with  her  bands  on  the  back  of  the  seal;  in  front  of 
her. 

The  defendant  asked  the  court  to  rnle  tliat  the  plaintiff,  having 
assumed  the  position  which  she  did,  was  wanting  in  due  care  un- 
der the  circumstances,  and  tliere  was  nothing  to  go  to  the  jury. 
The  court  declined  so  to  rule.  Defendant  thereupon  asked  the 
following  instructions : 

"2.  If  the  jury  believe  that  the  plaintiff  took  an  unsafe  position 
in  standing  up  between  the  seats  in  the  open  car,  she  cannot  re- 
cover. 

"  6.  The  defendant  is  only  bound  to  carry  passengers  in  the 
usual  manner,  and  while  occupying  places  provided  for  tliem;  and 
if  the  plaintiff  took  a  place  or  position  on  tlie  car  where  there  was 
no  provision  for  passengers,  the  defendant  is  not  liable  if  such  posi- 
tion contributed  to  the  accident." 

The  court  refused  the  instruction  prayed  for,  and  instructed  the 
jury  that  the  plaintiff,  in  order  to  recover,  must  prove  that  under 
all  the  circumstances  of  the  case  she  was  in  the  use  of  due  care. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

£,  M.  Child  for  defendant. 

J,  E,  Cotter  for  plaintiff. 

Dkvens,  J. — Tlie  general  instruction  that  the  plaintiff,  in  order 
to  recover,  must  prove  that  under  all  the  circumstances  of  the  case 
she  was  in  the  exercise  of  due  ca?-e,  was  given  by  the  presiding 
judge ;  but  the  contention  of  the  defendant  is  that  it  was  entitled 
to  certain  special  instructions  requested.  The  second 
s5?wKoupnr  and  sixth  requests  are  all  that  the  defendant  has  insisted 
powTioSf^"  oi^j  and  ^  fl^si*^  ^^^^  ^  considered.  The  second  in- 
struction requested, — that,  "  if  the  jury  believe  the  • 
plaintiff  took  an  unsafe  position  in  standing  up  between  the  seats 
m  an  open  car,  she  caimot  recover," — if  given,  would  have  led  to 
the  inference  that  even  if  the  plaintiff  took  her  position  with  the 
full  consent  of  defendant,  or  at  its  implied  invitation,  and  such 
position  was  not  safe  as  compared  with  that  upon  the  seats  of  the 
car,  she  cannot  re'cover.  It  is  said  by  Chapman,  J.,  in  speaking  of 
horse  railroad  cars,  in  Meesel  v.  Lynn  &  b.  R.  Co.,  8  Allen,  234 : 
"  The  seats  inside  the  car  are  fiot  the  only  places  where  the  mana- 
gers of  the  train  expect  passengers  to  remain ;  and  it  is  notorious 
that  they  stop  habitually  to  receive  passengers  to  stand  inside  till 
the  car  is  full,  and  then  to  stand  upon  the  platforms  till  they  are 
full,  and  continue  to  stop  and  receive  them  after  there  is  no  place 
to  stand  except  on  the  steps  of  the  platform."  These  remarks  ap- 
ply to  the  open  cars  used  by  the  horse  railroads^  as  well  as  the 
closed  cars.  That  such  positions  are  less  safe  than  those  in  the 
seats,  from  the  danger  from  jolting,  stopping,  or  the  motion  of  the 
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car,  especially  around  curves,  is  certainly  true ;  but  they  are  not 
therefore  necessarily  so  hazardous  that  one  occupying  such  a  posi- 
tion should  be  thereby  prevented  from  recovering,  if  injured  by 
want  of  due  care  in  the  management  of  the  car.  The  passenger 
has  a  right  to  believe  that  it  will  be  conducted  and  operated  in 
view  of  the  fact  that  some  of  the  passengers  are  or  may  be  stand- 
ing, and  steadying  themselves  by  the  seats,  rails,  or  sti*aps  that  may 
have  been  provided  for  that  purpose.  The  defendant  relies  on  the 
case  of  Wills  v.  Lynn  &  B.  K  Co.,  129  Mass.  357,  but  the  differ- 
ence between  that  case  and  the  one  at  bar  is  radical.  In  that  case 
the  plaintiff  occupied  a  sitting  position  upon  the  front  platform  of 
a  street  railway  car  while  in  motion,  against  the  rules  of  the  de- 
fendant corporation,  the  warning  of  the  driver  of  the  car,  and  with- 
out any  reasonable  excuse  thereior.  Such  conduct  could  not  but  be 
considered  as  careless  by  men  of  common  prudence.  In  the  case 
at  bar,  the  defendant's  evidence  tended  "  to  show  that 
when  the  crowd  came  from  the  railroad  station  to  get  ahkoumckmiekt 
upon  the  car,  the  conductor,  in  a  loud  tone  of  voice, 
that  this  plain tifE  and  othei-s  must  have  heard,  proclaimed  'that 
there  was  no  room  in  the  car  except  for  people  to  stand  up,  and 
that  there  were  no  seats."  So  far,  by  fair  implication,  as  defend- 
ant contends,  from  giving  the  plaintiflE  "  notice  not  to  take  the  posi- 
tion which  she  did,"  the  true  construction  of  this  evidence  is,  that 
while  passengera  were  warned  that  there  were  no  seats,  they  were 
invited,  if  they  would  submit  to  this  inconvenience,  to  occupy  the 
standing  room.  Especially  is  this  so  where  it  appeared  that  the 
car  remained  to  receive  such  passengers,  and  when  no  objection 
was  made  to  the  position  taken  by  the  plaintiff  before  her  injury. 
If  the  defendant  consented  to  receive  the  plaintiff  as  a  passenger 
while  occupying  a  standing  position,  even  if  it  was  comparatively 
unsafe,  and  yet  one  which  a  passenger  could  in  the  exercise  of  due 
care,  properly  occupy,  the  plaintiff  would  not  be  barred  from  re- 
covering* 

These  remarks  dispose  of  the  sixth  request.  To  have  instructed 
the  jury  that  if  the  plaintiff  '^  took  a  place  or  position  on  the  car 
where  there  was  no  provision  for  passengers,"  the  defendant  would 
not  be  liable  if  such  position  contributed  to  the  accident,  would 
have  been  to  omit  the  important  consideration,  whether  the  posi- 
tion was  occupied  by  the  implied  ftivitation  and  full  consent  of 
defendant.  If  so,  the  plaintiff  was  not  necessarily  prevented  from 
recovering,  and  woula  have  a  right  to  expect  that  proper  care 
would  be  used  in  driving  the  car. 

Exceptions  overruled. 

Injury  to  Passenger  through  failure  of  Carrier  to  Provide  Seats* — See 
Long  Island  R.  Co.  «.  Werle,  21  Am.  &  £ng.  R.  R.  Cas.  429;  Camden  &  At- 
lantic R.  Co.  «.  Hoosey,  and  note,  6  lb.  454. 
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Glbeson 

V. 

Virginia  Midland  K.  Co. 

(Advance  Case,  District  of  Columbia.    January  8,  1887.) 

The  plaintiff  was  a  railway  mail  clerk  on  one  of  the  postal  cars  of  the 
defendant  railroad  company.  During  the  course  of  a  trip  the  train  ran  into 
a  land  slide,  and  plaintiff  was  severely  injured  by  the  force  of  the  collision. 
The  slide  was  not  from  an  embankment  constructed  by  the  defendant 
company,  but  from  a  natural  hill  left  by  the  defendant  when  it  excavated 
for  Its  road-bed.  In  an  action  to  recover  damages  for  injuries  sustained. 
EM, 

1.  That  the  accident  was  caused  by  the  act  of  God. 

2.  That  where  the  accident  is  shown  to  have  been  occasioned  by  the  act 
of  God,  there  is  no  presumption  of  negligence  against  a  common  carrier,  but 
the  burden  of  proving  negligence  is  upon  the  plaintiff. 

8.  That  in  providing  against  acciaents  resulting  from  the  act  of  God, 
ordinary  care  and  diligence  is  all  that  is  required  of  a  common  carrier.  A 
new  trial  will  not  be  granted,  because  a  certain  instruction  standing  alone 
miffht  bear  an  interpretation  prejudicial  to  the  right  of  the  plaintiff,  but 
which,  when  taken  in  connection  with  the  other  instructions,  and  the  charge 
of  the  court,  appears  to  be  a  fair  statement  of  the  law. 

On  motion  \yj  plaintiff  for  a  new  trial  of  an  action  for  damages 
forpersonal  injury.    Denied. 
Tue  case  is  stated  in  the  opinion. 
Ibooo  H.  Ford  and  MiUer  <&  MiUer  for  plaintiff. 
Imden  Kent  for  defendant. 

Cox,  J. — This  was  an  action  to  recover  damages  for  an  injury 
sustained  by  the  plaintiff  on  the  cars  of  tiie  defendant,  under  the 
FAon.  following  circumstances:    The  plaintiff  was  a  postal 

clerk  in  the  service  of  the  United  States  Post-Office  Department, 
and  was,  at  the  time  of  the  occurrences  hereafter  mentioned,  head 
clerk  on  one  of  the  postal  cars  of  the  defendant  railroad  company. 
On  Sunday,  January  15,  1882,  he  started  on  a  postal  car  of  the 
defendant  from  the  city  of  Washington,  to  go  to  Danville,  Virginia, 
which  was  the  end  of  the  route.  The  train  left  Charlottesville  for 
Lynchburg  and  Danville  about  7.30  o'clock,  p.m.  In  about  an 
hour  and  a  half  after  leaving  Charlottesville,  the  train  ran  into  a 
land  slide,  which  threw  the  locomotive  off  the  track.  The  scene 
of  the  accident  was  a  cut,  made  by  said  railroad  compan;^,  fifteen 
or  twenty  feet  deep,  and  the  earth  had  slipped  from  the  right  side 
entirely  across  the  track.  The  plaintiff,  by  force  of  the  collision, 
had  several  ribs  broken,  and  was  sevei'ely  contused,  and  suffered 
other  consequential  injuries. 
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This  is  all  of  the  case  that  it  is  necessary  to  i*ecite  for  the  purpose 
of  oonsideriag  the  questions  of  law  involved. 

The  case  went  to  the  jnir  under  several  instmctionB,  and  a  charee 
from  the  court,  and  a  verdict  was  rendered  for  the  defendant.  It 
comes  before  us  upon  a  motion  for  a  new  trial  upon  bills  of  ex- 
ception. 

The  first  important  question  is,  What  was  the  immediate  cause 
of  the  accident?  The  slide  was  not  from  an  embankment  con- 
structed by  the  defendant  company,  but  from  a  natural 
hill  left  by  the  defendant  when  it  excavated  for  its  road-  AaOTBur-Acr* 
bed.  The  earth  was  thrown  upon  the  track  by  no 
immediate  human  agency,  but  by  the  forces  oi  nature,  occult, 
unforeseen,  and  unexplained  even  at  this  time,  except  by  conjec- 
ture. It  was  clearly,  therefore,  the  act  of  God.  Tlie  defendant 
may  have  been  guilty  of  neglect  in  not  providing  against  such  a 
casualty,  either  by  a  different  construction  of  its  road,  or  by  a  better 
inspection,  or  otherwise.  But  if  so,  the  most  that  can  be  said  is, 
that  its  neglect  contributed  remotely  to  the  result.  Still,  it  remains 
true  that  the  direct,  immediate  ai)d  proximate  cause  of  the  accident 
was  an  act  of  God.  Tlie  rulings  of  the  court  are  to  be  read  in 
reference  to  this  prominent  and  important  fact  in  the  case. 

At  the  trial,  the  defendant  asked  the  court  to  instruct  the  jury 
^^  that  the  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
defendant  was  negligent,  and  that  its  negligence  caused 
the  injury."  The  plaintiff's  counsel  then  asked  the  SSJ^pbdia!' 
court  to  modify  this  instruction  as  follows :  "  But  that  Sf*?L^t!°* 
the  injury  to  the  plaintiff  upon  the  car  of  the  defend- 
ant, if  the  plain  tin  was  in  the  exercise  of  ordinary  care,  is  prima- 
fade  evidence  of  the  company's  liability," — which  was  refused. 

This  raises  the  important  questions  as  to  the  presumption  of  law 

growing  out  of  an  accident  of  this  kind,  and  on  whom  is  the. 
urden  of  proof. 

The  third  instruction  was  that : ' 

^^If  the  jury  believe  that  tlie  track  and  instruments  of  the 
defendant  were  in  good  order,  its  officers  sufficient  in  number  and 
aompetent,  and  that  the  accident  did  not  result  from  any  deficiency 
in  these  requirements,  but  from  a  slide  of  earth  caused  by  recent 
rains,  and  that  the  agents  and  servants  of  the  company  had  good 
reason  to  believe  that  there  was  no  such  obstmction  on  its  track, 
and  that  they  could  not  by  the  exercise  of  great  care  and  diligence 
have  discovered  it  in  time  to  avert  the  accident,  then  they  should 
find  for  the  defendant." 

This  instruction,  which  was  excepted  to,  presents  the  question, 
What  is  the  rule  of  diligence  in  guarding  against  accidents  of  the 
description  mentioned  ? 

It  is  expedient  to  consider  the  two  questions  together.  Under 
some  circumstances,  it  is  undoubtedly  true  that  the  mere  happen- 
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ing  of  an  accident  to  a  passenger  on  a  railroad,  where  the  passenger 
himself  has  been  duly  careful,  raises  a  presumption  tliat  it  was  due 
to  the  negligence  of  the  carrier.  If  the  accident  results  from  a 
defective  arrangement  of  the  time-table,  as  in  case  of  a  collision  of 
trains,  both  occupying  the  same  track  at  the  same  time,  and  going 
in  opposite  directions,  or  from  the  breakage  of  an  axle  or  wheel,  or 
the  failure  of  a  brake  to  work  properly,  or  the  displacement  of  a 
rail,  or,  in  other  words,  from  a  defect  in  any  apparatus,  construction 
or  service,  under  the  complete  control  of  the  defendant,  then,  ac- 
cording to  the  current  of  authorities,  the  presumption  of  negligeiicle 
on  the  part  of  the  defendant  does  arise.  But  it  is  unsafe  to  go 
further  than  this.  See  Le  Barron  v.  East  Boston  Ferry  Co.,  11 
Allen,  316. 

There  is  another  class  of  cases  in  which  it  is  held  by  the  highest 

authorities  that  the  rule  does  not  apply.     If,  for  example,  even 

_  upon  SLprima^acie  showing  of  neglect,  by  the  plaintiflPs 

^"   FttovSo  proof,  tlie  de^ndant  shows  that  the  accident  was  caused 


OF 

THAT     ACCIDENT 


WAS  CAUSED  BT  immcdlatcly  by  the  act  of  Ood,  the  burden  then  is 
^  ^'  "*■  shifted  to  the  plaintiff  of  showing  that  the  defendant's 
negligence  brought  about  or  contributed  to  the  operation  of  the 
agency  in  question.  And  still  further,  if  the  plaintiff,  by  his  own 
proof,  shows  that  the  accident  was  due  to  an  act  of  God,  the  pre- 
sumption of  neglect  on  the  part  of  the  defendant  does  not  arise, 
and  the  burden  lies  upon  the  plaintiff,  all  tlie  time,  of  showing 
actual  negligence  on  the  part  of  the  defendant 

In  this  connection,  another  rule  is  also  recognized  by  the  same 
authorities,  and  that  is,  that  a  different  rule  of  diligence  applies 
where  the  accident  results  from  any  defect  in  what  is  under  the 
control  of  the  carrier,  from  that  which  governs  in  cases  where  it  is 
due  to  the  forces  of  nature. 

The  carrier  is  bound  to  the  highest  degree  of  diligence  and  care 
in  reference  to  his  machinery,  veliicles  and  plant.  But  the  degree 
of  care  and  diligence  to  be  exercised  in  providing  against  casualties 
from  the  vw  majors  or  act  of  God,  is  only  ordinary,  and  not  more 
than  that  which  persons  of  ordinary  piiidence  are  expected  to 
exercise. 

One  of  the  firat  cases  in  which  these  questions  arose  is  that  of 
Morrison  v.  Davis,  20  Pa.  171.  In  that  case,  it  appeared  that  the 
plaintiff's  goods  were  on  the  canal-boat  of  the  defend- 
|^J\;;^SJJgf'  ant,  which  was  wrecked  by  reason  of  an  extraordinary 
flood ;  that  the  boat  would  have  passed  the  point  where 
the  accident  occuri-ed  before  the  flood  came,  and  would  have 
arrived  safely,  but  that  the  defendant  had  a  lame  hoi-se  for  towing 
the  boat,  and  was,  for  this  cause,  unable  to  make  the  usual  time. 
There  the  court  hdld  that  the  immediate  cause  of  the  injury  was 
the  act  of  God,  and  the  defendant's  neglect,  in  not  providing  proper 
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force  for  towing  the  boat,  contributed  only  remotely  to  the  result. 
They  say : 

"  Now  there  is  nothing  in  the  policy  of  the  law  relating  to  com- 
mon carriers  that  calls  for  any  different  rule  as  to  consequential 
damages  to  be  applied  to  them.  They  are  answerable  for  the 
ordinary  and  proximate  consequences  of  their  negligence,  and  not 
for  those  that  are  remote  and  extraordinary.  And  this  liability 
includes  all  those  consequences  which  may  have  arisen  from  the 
neglect  to  make  provision  for  those  dangers  which  ordinary  skill 
and  for^ight  is  bound  to  anticipate.  Though  they  are  held  to  the 
strictest  care  as  to  the  sufficiency  of  their  ship  and  other  vehicles, 
and  the  custody  of  the  goods,  yet  no  greater  foresight  of  extra- 
ordinary perils  is  expected  of  them  than  of  other  men,  and  no 
greater  penalty  is  visited  for  its  failure." 

This  case,  therefore,  recognizes  the  rule  of  diligence  and  foresight 
in  reference  to  extraordinary  perils  or  acts  of  God,  as  no  stricter  in 
the  case  of  the  common  carrier  than  in  the  case  of  other  pei-sons. 

This  case  is  cited  with  approbation  in  Denny  v,  N.  i.  Cent. 
R.  Co.,  13  Gray,  481,  and  both  cases  are  cited  with  approbation 
by  the  Suprerpe  Court  of  the  United  States,  in  the  case  of  R. 
Co.  V,  Reeves,  10  Wall.  176.  That  was  a  case  in  which  tobacco, 
owned  by  the  plaintifE  and  shipped  on  the  cars  of  the  defendant, 
was  injured  by  a  freshet.  The  ground  of  the  claim  against  the 
defendant  was  delay  in  transporting  the  goods,  without  which  they 
would  not  have  been  injured.     The  court  says: 

"  We  will  only  notice  one  of  the  rejected  instructions — the  fourth. 
It  was  prayed  in  these  words :  'When  the  damage  is  shown  to  have 
resulted  from  the  immediate  act  of  God,  such  as  a  sudden  and 
extraordinary  flood,  the  carrier  will  be  exempt  from  liability,  unless 
the  plaintiff  shall  prove  that  the  defendant  was  guilty  of  some 
negligence  in  not  providing  for  the  safety  of  the  goods.  That  he 
could  do  so  must  be  proven  by  the  plaintiff,  or  must  appear  in  the 
facts  of  the  case.'  It  is  hard  to  see  how  the  soundness  of  this 
proposition  can  be  made  clearer  than  by  its  bare  statement.  A 
common  carrier  assumes  all  risks  except  those  caused  by  the  act  of 
God  and  the  public  enemy.  One  of  the  instances  always  mentioned 
by  the  elementary  writers,  of  loss  by  the  act  of  God,  is  the  case  of  loss 
by  flood  and  storm.  Now,  when  it  is  shown  that  the  damage  resulted 
from  this  cause  immediately,  he  is  excused.  What  is  to  make  him 
liable  after  this?  No  question  of  his  negligence  arises  unless  it  is 
made  by  the  other  party.  It  is  not  necessary  for  him  to  prove  that 
the  cause  was  such  as  i*eleases  him,  and  then  to  prove  affirmatively 
that  he  did  not  contribute  to  it.  If,  after  he  has  excused  himself 
by  showing  the  presence  of  the  overpowering  cause,  it  is  charged 
that  his  negligence  contributed  to  the  loss,  the  proof  of  this  must 
come  from  those  who  assert  or  rely  on  it.  .  .  .  The  second  instruc- 
tion given  by  the  court  says  that  'if,  while  the  cars  were  so  stand- 
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ing  at  Cbattanoo^  they  were  submerged  by  a  freshet  which  no 
haman  care,  skill  and  prudence  could  have  avoided,  then  the 
defendant  would  not  be  held  liable.  But  if  the  cai-s  were  brought 
within  the  influence  of  the  freshet  by  the  act  of  defendant,  and  if 
the  defendant  or  his  agent  had  not  so  acted  the  loss  would  not 
have  occurred,  then  it  was  not  the  act  of  God,  and  the  defendant 
would  be  liable.'  The  fifth  instruction  given  also  tSUs  the  jury 
that  ^if  the. damage  could  have  been  prevented  by  anv  means 
within  the  power  of  the  defendant  ok  liis  agents,  and  sucli  means 
were  not  resorted  to,  then  the  jury  must  find  for  the  plaintiff .'  In 
contrast  with  the  stringent  ruhng  here  stated,  and  as  expressive  of 
our  view  of  the  law  on  this  point,  we  cite  two  decisions  by  courts 
of  the  first  respectability  in  this  country." 

The  court  then  refers  to  the  cases  already  mentioned  of  Morri- 
son V.  Davis,  and  Denny  v,  N.  Y.  Cent.  R.  Co.  and  adds  : 

"  Of  the  soundness  of  this  principle  we  are  entirely  convinced, 
and  it  is  at  variance  with  the  general  groundwork  of  the  courf  b 
charge  in  this  case." 

It  is  true  that  these  cases  relate  to  carriers  of  freight  But  no 
reasons  are  perceived  why  the  same  rules  should  not  apply  to  the 
carriers  of  passengers ;  and,  in  fact,  the  law  as  stated  above  is  so 
applied  in  the  case  of  Gillespie  v.  St.  Louis,  Kansas  City,  etc.,  K. 
Co.,  6  Mo.  App.  554. 

That  was  the  case  of  a  roadbed  washed  out  from  under  the  ties 
by  extraordinary  fiood,  in  consequence  of  which  the  road  gave  way 
and  an  injury  resulted. 

The  court  said :  "  Here  it  came  out,  as  a  part  of  the  plaintifiPs 
case,  that  the  rainstorm  was  one  of  extraordinary  violence  and 
seemingly  adequate  to  produce  the  injury.  The  defendant  might 
have  rested  on  the  plaintiflPs  evidence,  and  have  contended  before 
the  jury  that  the  sole  efficient  cause  of  the  injury  was  the  sudden 
and  extraordinary  storm." 

After  citing  the  evidence  as  to  the  storm,  they  |)roceed : 

"Here  the  plaintiff  could  not  ignore  this  and  similar  evidence, 
and  thus  assume  that,  like  a  plaintiff  who  proves  merely  such  an 
accident  as  tends  to  show  neglect  in  a  carrier,  she  had  cast  the  bur- 
den on  the  defendant.  The  burden  lay  on  her  to  show  that,  not- 
withstanding the  operation  of  the  act  of  God  in  the  case,  the  neg- 
lect of  the  defendant  caused  the  injury  or  actively  co-operated 
with  the  act  of  God  to  produce  it.  Even  if  it  could  be  stated  with- 
out qualification,  whicli  it  cannot,  that  in  an  action  against  a  car- 
rier by  a  passenger,  mere  proof  of  the  accident  and  injury  shifts 
the  burden,  that  rule  would  not  apply  to  a  case  where  the  plaintiff's 
own  evidence  shows  the  act  of  God  as  an  operating  and  possibly 
sufficient  cause.  See  R.  Co.  v.  Reeves,  10  Wall.  190;  livezy 
V.  Phila.,  64  Pa.  106 ;  Le  Barron  v.  East  Boston  Ferry  Co.,  11  Al- 
len, 316." 


PASSENGER — NEGLIGENCE— ACT  OF  GOD.      207 

Again :  "  The  second  error  in  the  instruction  quoted  runs 
through  the  third  and  fourth  instructions  ^ven.  By  these  instruc- 
tions the  difference  between  the  responsibility  of  the  carrier  as 
against  the  act  of  God,  and  as  against  those  penis  which  the  carrier 
is  answerable  for,  is  ignored.  The  carrier  is  held  by  the  instruc- 
tions to  the  highest  decree  of  foresight  and  care  as  aminst  an  act 
of  Ood.  But  the  law  imposes  on  him  no  such  liability.  It  has 
been  truly  said  there  is  hardly  any  act  of  God,  in  a  legal  sense, 
which  an  exhaustive  circumspection  might  not  anticipate,  and  sup- 
posable  diligence  not  avert  the  consequence  of.  So  tnat  that  doc- 
trine would  end  in  making  the  carrier  responsible  for  acts  of  God, 
when  by  law  the  passenger  and  not  the  carrier  assumed  the  risk. 
It  has  l>een  said  that,  to  make  the  rule  a  working  rule  and  ^ve  to 
the  carrier  the  practical  benefit  of  the  exemption  which  toe  law 
allows  him,  he  must  be  held,  in  preventing  or  averting  the  effect 
of  the  act  of  God,  only  to  such  loresight  and  care  as  an  ordinarily 

Srudent  person  or  company  in  the  same  business  would  use  un- 
er  all  the  circumstances  of  the  case.  See  also  43  Am.  Dec,  note 
364,  citing  above  case,  and  McClary  v.  Sioux  City  &  P.  R.  Co.  8 
Neb.  44.'^ 

By  these  cases  the  rule  is  clearly  laid  down  that  where  the  injury 
is  in  the  first  instance  shown  to  have  been  occasioned  by  the  act  of 
God,  no  presumption  of  negligence  on  the  part  of  the  defendant 
arises,  but  the  burden  of  proving  such  negligence  is  upon  the  plain* 
tiff ;  and  further,  that  the  only  measure  of  diligence  required  on 
the  part  of  the  defendant,  to  provide  against  sucn  casualties,  is  the 
ordinary  care  and  prudence  that  other  people  exercise.  If  the  rule 
were  as  stringent  as  is  claimed  on  the  part  of  the  plaintiff,  that  is, 
that  the  defendant  must  exercise  extreme  diligence  to  avert  all  acci- 
dents, there  is  no  limit  to  the  expense  and  trouble  which  it  would 
have  to  assume.  It  would  be  necessary,  for  example,  to  send  a 
pilot-engine  in  advance  of  every  passenger  train ;  to  have  every 
mile  and  fraction  of  a  mile  of  the  road  policed  and  guarded  by 
watchmen  in  sight  of  each  other,  so  that  no  possible  casualty  coula 
occur  without  the  knowledge  of  the  defendant's  agents  in  time  to 
avert  it — ^precautions  which  would  exhaust  the  resources  of  any 
railroad  company  In  the  countir. 

This  being  the  law,  as  we  understand  it,  the  plaintiff  had  no  ri^ht 
to  ask  the  court  to  instruct  the  jury  to  modify  the  first  instruction 
given  for  the  defendant  by  saying  that  the  injury  of  itself  was 
prima  facie  evidence  of  the  aefendant's  liability.  Neither  can 
ne  complain  that,  in  the  third  instruction,  the  court  did  not  assert 
the  rule  that  the  defendant  should  have  exercised  extreme  diligence, 
instead  of  great  care  and  diligence,  in  order  to  avert  the  accident. 

Another  subject  of  complaint  is  found  in  the  fourth  instruction 
given  at  the  instance  of  the  defendant.     The  court  says : 

^^  If  the  jury  believe  from  the  evidence  that  the  defendant's  in- 
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gtruments,  human  and  physical,  were  suitable  and  qualified  for  the 
business  in  which  it  was  engaged ;  that  the  accident 
complained  of  was  caused  by  the  shaking  down  of  earth 
^swlmSSl  which  had  been  loosened  by  the  recent  rains,  and  that 
the  earth  was  shaken  down  by  the  passing  of  this  train, 
then  the  accident  was  not  such  an  act  of  neglect  for  which  the  de- 
fendant would  be  responsible,  and  the  jury  should  find  for  the  de- 
fendant." 

The  former  instructions  contemplated  the  case  of  a  slide  occur- 
ring before  the  train  reached  the  point  of  the  accident.  This  one 
eviaently  looks  to  the  other  theory — that  the  slide  occurred  simul- 
taneously with  the  arrival  of  the  train  at  the  point  in  question. 
The  complaint  as  to  this  instruction  is  that  it  excludes  any  inquiry 
into  the  negligence  of  the  defendant;  that  it  instructs  the  jury  that 
if  such  an  accident  happened  they  must  find  foK  the  defendant, 
without  allowing  them  to  consider  whether  the  neglect  of  the  de- 
fendant contributed  to  the  result 

Taken  by  itself,  this  instruction  might  bear  that  interpretation. 
But  taken  in  connection  with  the  other  instruction  and  the  charge, 
we  think  such  interpretation  entirely  unfair.  All  that  the  court 
means  to  say  is,  that  if  vibration  caused  by  the  train  resulted  in  the 
loosening  and  falling  of  the  earth,  that  alone  is  not  an  act  of  negli- 
gence for  which  the  defendant  would  be  responsible ;  and  that  if 
that  is  all  the  negligence  alleged  or  shown,  the  jury  must  find  for 
the  defendant. 

In  the  previous  instruction,  which  has  just  been  referred  to,  and 
also  still  more  fully  in  the  charge,  the  question  of  the  defendant's 
negligence  is  fully  brought  out  and  presented  to  the  jury.  For  ex- 
ample, in  the  charge,  at  page  8  of  the  defendant's  brie:^  the  court 
adopts  the  language  used  by  Shearman  on  Negligence,  as  follows : 

"For  if,  by  culpable  negligence,  he  brought liimself  or  his  prop- 
erty into  circumstances  oi  such  difficulty  or  peril  as  to  make  it  im- 
ossible  for  him  to  escape  from  them  without  injuring  his  neigh- 
or,  he  cannot  excuse  himself  by  showing  that  he  would  have  done 
more  injury  if  he  had  left  himself  or  his  property  where  it  was. 
His  original  fault  deprives  him  of  the  right  to  plead  inevitable  ac- 
cident. And  the  occurrence  of  inevitable  accident  does  not  excuse 
the  omission  of  care  to  prevent  the  consequences  of  the  accident 
from  extending  further  than  is  inevitable.  .  .  .  Negli^nce  is  not 
always  necessarily  culpable.  There  are  many  cases  m  which  it 
might  be  desirable  that  a  greater  degree  of  care  should  be  used 
than  the  law  requires ;  but  it  is  only  the  lack  of  such  care  or  dili- 
gence as  the  law  demands,  in  the  particular  case,  which  constitutes 
culpable  negligence.  And  the  law  makes  no  unreasonable  demand. 
It  aoes  not  require  from  any  man  superhuman  wisdom  or  fore- 
sight. Therefore  no  one  is  guilty  of  culpable  negligence  by  reason 
otfailing  to  take  precautions  which  no  other  man  would  be  likely 
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to  take  under  the  circumstanceB.  If  one  uses  every  precaution 
which  the  present  state  of  science  afEords,  and  which  a  reasonable 
man  would  use  under  the  circumstances,  he  is  not  responsible  for 
omitting  other  precautions  which  are  conceivable,  even  though  if 
he  had  used  them  the  injury  would  certainly  have  been  avoided. 
So,  if  he  uses  all  the  skill  and  diligence  which  can  be  obtained  by 
reasonable  means,  he  is  not  responsible  for  failure.  .  .  . 

"A  railroad  company  is,  however,  only  bound  to  provide  against 
dangers  which  can  reasonably  be  foreseen ;  and  it  is  not  guilty  of 
culpable  negligence  in  not  securing  the  track  against  events  which 
would  not  be  anticipated  by  reasonable  men  of  the  ordinary  sagacity 
required  in  the  busmess ;  such,  for  example,  as  an  unprecedented 
flood  or  frost.  .  But  dangers  which  might  reasonably  be  expected 
to  occur,  though  rarely,  must  be  guarded  against." 

The  court  said,  in  commenting  on  these  extracts : 

"  I  think  it  proper  that  I  should  explain  to  you  the  sense  of  the 
expression  to  which  I  have  just  called  your  attention.  (That  is 
that  they  are  to  exercise  extraordinary  vigilance.)  It  does  not 
mean  that  this  railroad  company  was  to  exercise  more  remarkable  or 
more  peculiar  diligence  than  is  usually  used.  Some  common  carriers 
are  held  to  ordinary  diligence.  That  is  why  I  rejected  certain 
prayers  offered  on  the  part  of  the  defendant ;  because  in  those 
prayers  I  was  asked  to  instruct  vou  gentlemen  that  if  those  operat- 
mg  this  train  had  exercised  ordinary  diligence,  your  verdict  snould 
be  for  the  defendant.  The  court  says :  *  Extraordinary  diligence.' 
And  that  is  the  rule  which  you  are  to  take  for  your  guidance  in 
considering  this  case.  .  .  . 

"  Now,  if  you  find,  as  I  have  told  you  here,  that  while  this  train 
was  going  right  through  that  tunnel,  that  cut,  or,  I  will  say  further, 
while  it  was  within  such  a  distance  that  the  train  could  not  have 
been  stopped  in  time  to  avoid  this  land-slide  which  came  upon  it, 
or  if  it  had  happened  within  such  a  short  time  before  the  train  ap- 
proached that  curve  that  the  railway  company  could  not,  by  the 
use  of  a  sufficient  number  of  competent  men  in  its  employment  (if 
you  find  such  was  the  case)  have  given  warning  of  it,  the  railway 
company  is  not  answerable.  ... 

"Anci  right  here  comes  in  the  question  of  fact  for  you  to  decide. 
On  behalf  of  the  plaintiff,  Mr.  Miller  says  the  proof  shows  that 
that  obstruction  was  there.  But  he  first  says  that  the  road  was  not 
walked  over  sufficiently ;  that  it  is  not  enough  to  have  one  lad 
walking  at  intervals  up  and  down  that  road.  Beauregard  Stewart 
said  that  he  left  Rockfish  at  6  o'clock,  and  at  7  p.m.  he  had  walked 
to  north  of  Faber's.  He  was,  therefore,  a  mile  and  a  quarter  from 
this  place  when  this  accident  happened,  at  8:45.  You  are  to  find 
whetner  that  was  a  sufficient  inspection  of  the  state  of  things  along 
that  road." 

It  seems  to  us  that,  taking  the  instructions  and  the  charge  to- 

28  A.  &  E.  R  Cas.— 14 
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gether,  the  court  has  fairly  stated  the  rules  of  law  as  to  the  pre- 
sumptions of  neglect  and  the  measure  of  diligence,  and  we  see  no 
erroF  requiring  die  granting  of  a  new  trial. 

Injury  Caused  by  Act  of  Qod — When  Carrier  is  not  Liablei — Bee  Rogers 
e.  Central  Pac.  R.  Co.  22  Am.  <&  Eog.  R.  R.  Cas.  805  n;  Baltimore,  etc.,  R. 
Co.  e.  S.  8.  &  8.  Dist,  2  lb.  166;  Int.  &  G.  N.  R.  Co.  €.  Halloran  8  lb.  848. 


Vdcont 

V. 

Chicago  Ain)  Nobth  Western  R.  Co. 

{Advance  Case,  Iowa.    March  4,  1887.) 

One  Johnson,  for  whom  the  plaintiff  sues  as  assignee,  was  injured  by 
jumping  from  a  rapidly-moving,  train.  It  was  contended  that  he  acted  under 
the  direction  and  requirement  of  the  conductor,  and  for  this  reason  the  com- 
jNUiy  should  respond  in  damages  for  the  injury  received.  After  an  examina- 
tion of  the  evidence,  Held^  that  it  was  not  sufficient  to  show  a  requirement 
on  the  part  of  the  conductor  that  the  passenger  should  get  off  while  the 
train  was  moving,  so  as  to  render  the  railroad  company  liable  for  injuries 
received  by  him  in  leaving  the  train. 

Appeal  from  circuit  court,  Polk  county. 

The  plaintiff,  as  assignee  of  one  Oscar  Johnson,  brings  this 
action  to  recover  for  a  pereonal  injury  to  Johnson.  There  was  a 
trial  to  a  jury,  and  verdict  and  juogment  were  rendered  for  the 
plaintiff.     The  defendant  appeals. 

Hubhardj  Clark  cfe  Da/mey  for  appellant. 

Nourse^  Kauffman  cfe  Ouemaey  for  appellee. 

Adams,  C.  J. — Johnson  too^  passage  on  the  defendant's  train  at 
Marshalltown,  having  purchased  a  ticket  either  for  Moingona,  or 
Ogden,  the  next  station  west  of  Moingona.  Soon  after  the  train 
left  Moingona,  and  while  it  was  in  motion,  he  got  off,  and,  in  doing 
BO,  he  fell  into  a  culvert  several  feet  deep,  and  received  an  injury. 
The  accident  occurred  between  8  and  4  o'clock  in  the  morning  of 
faom.  a  very  dark  night.     The  culvert  was  513  feet  west  of 

the  Moingona  station.  The  train,  according  to  the  strong  prepon- 
derance of  the  evidence,  had  acquired  a  very  considerable  speed, 
probably  at  the  rate  of  about  12  miles  an  hour.  Johnson  intended, 
when  he  left  Marshalltown,  to  get  off  at  Ogden,  and  did  not  con- 
clude to  K^t  off  at  Moingona  until  after  the  train  had  left  that 
station.  The  plaintiff  averred  that  the  conductor  required  Jonnson 
to  leave  the  train,  and  that  he  jumped  off  when  and  where  he  did 
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in  obedience  to  the  conductor's  requirement.    The  defendant  de- 
nied that  the  conductor  made  such  requirement. 

The  court  instructed  the  jury  in  these  words :  "  Whether  John- 
son  had  a  rieht  to  travel  on  the  train  to  Ogden  or  not,  if  the  con- 
ductor required  him  to  leave  it  at  a  time  and  place,  and  under 
circumstances  that  rendered  it  dangerous  to  do  so,  then  it  was 
negligence  in  the  conductor  to  so  require.  You  will  first  deter- 
mine whether  the  conductor  did  require  Johnson  to  leave  the  train 
at  the  time  and  place  he  did  leave  it.  To  constitute  such  require- 
ment it  must  appear  that  the  conductor  intended  to  be,  and  was, 
understood  by  Johnson  as  requiring  that  he  should  leave  the  train." 
The  defendant  assigns  the  giving  of  this  instruction  as  error.  The 
objection  made  is  that  there  was  no  evidence  that  the  conductor 
required  Johnson  to  leave  the  train  at  the  time  he  did.  It 
is  undisputed  that,  after  Johnson  started  from  his  seat  to  leave  the 
train,  something  was  said  to  him  by  the  conductor.  As  to  what 
precisely  was  said,  the  witnesses  differed  somewhat.  According  to 
the  testimony  of  a  passenger,  who  appears  to  be  entirely  disinter- 
ested, the  conductor  said :  "  Don't  try  to  get  off,  the  train  is  going 
too  fast."  The  conductor's  testimony,  though  differing  a  little  in 
the  words  used,,  was  to  the  same  enect.  According  to  the  testi- 
mony of  Johnson,  what  the  conductor  said  was,  "Jump  off  quick, 
if  you  are  going  to."  Now,  while  there  is  some  difference,  it  is 
manifest,  so  far  as  the  testimony  alone  is  concerned,  that  the  con- 
ductor might  have  said  both  what  the  passenger  and  what  Johnson 
testified  that  he  did.  He  mi^ht  have  advised  him  not  adticbof  oo>. 
to  get  off,  but,  if  he  was  going  to  do  it,  to  be  quick  ^^^^^ 
about  it.  Such  advice  would  not  have  been  unreasonable,  as  the 
train  was  leaving  the  station,  and  was  probably  gaining  in  speed. 
But  Johnson  testified  in  rebuttal  of  the  testimony  of  tlie  conduc- 
tor and  of  the  passenger,  and  denies  that  he  was  advised  by  the 
conductor  not  to  get  off.  Now  while  there  is  no  question  about 
the  preponderance  of  evidence,  so  far  as  it  appears  from  the  record, 
it  is  not  for  us  to  pass  on  such  question ;  and  we  must  assume,  for 
the  purposes  of  the  opinion,  that  the  conductor  said  what  Johnson 
testified  that  he  did,  and  that  he  did  not  advise  him  not  to  get  off. 
We  have,  then,  the  question  as  to  whether  the  words,  "  Jump  off 
quick,  if  you  are  going  to,"  constituted  a  requirement  to  leave  the 
train. .  It  appears  to  us  thev  did  not.  It  was  still  nothing  but  ad- 
vice, and  good  advice  at  that.  Doubtless,  the  conductor  might 
have  given  him  better  advice,  and  that  is,  not  to  attempt  to  get 
off ;  but  Johnson  was  a  young  man  about  20  years  of  age,  in  tlie 
full  possession  of  his  powers,  and  the  defendant  is  not  liable  if  the 
conductor  merely  allowed  him  to  get  off. 

Thus  far,  in  considering  whether  Johnson's  act  was  P^irely  vol- 
untary, we  have  looked  merely  at  the  words,  "Jump  on  quick,  if 
you  are  going  to."     We  ought,  perhaps,  to  say  in  tnis  connection 
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that  Johnson  testified  in  his  examination  in  chief  that  the  condnctor 
said,  "  Jump  off  quick."  If  upon  this  cross-examination  he  had  ad- 
hered to  this  as  being  what  the  conductor  said,  the  case  might  be 
different ;  but  he  did  not  adhere  to  it,  but  showed  very  clearly  that 
the  conductor  did  not  require  him  to  leave  the  cars.  We  ought, 
perhaps,  to  say  further,  in  this  connection,  that  there  had  been  one 
or  two  previous  conversations  between  Johnson  and  the  conductor, 
and  while  the  train  was  standing  at  the  station.  There  was  one 
conversation,  we  tliink,  before  the  train  reached  the  station.  We 
infer  from  the  argument  of  the  plaintiff's  counsel  that  what  was 
said  at  those  times  is  relied  upon  largely  as  constituting  a  require- 
ment to  leave  the  train. 

Before  proceeding  to  consider  precisely  what  was  said,  and  the 
circumstances  under  which  it  was  said,  we  desire  to  say  that  a  re- 
quirement to  leave  a  train  when  standing  at  a  station  could  hardly 
be  deemed  a  requirement  to  leave  it  after  it  had  hauled  out  and 
was  fairly  under  way,  as  this  was.  It  is  undisputed  that  Johnson 
had  abundant  time  to  leave  the  train  at  the  station.  The  train 
stopped  three  or  four  minutes.  He  knew  the  station.  His  atten* 
tion  was  expressly  called  to  it.  The  evidence  is  conclusive  that, 
while  the  train  was  standing  at  the  station,  he  concluded  to  remain 
upon  it,  and  go  further,  and  changed  his  mind  only  after  the  train 
had  commenced  to  move  out.  Whatever,  then,  was  said  by  the 
conductor  previous  to  the  starting  9f  the  train  must  be  constimed 
with  reference  to  the  circumstances.  But  we  do  not  think  that,  in 
any  view,  what  was  said  at  the  station  could  be  construed  as  a 
requirement  to  leave  the  train.  There  was  no  altercation,  and 
no  question  about  Johnson's  right  to  go  further  if  he  pleased. 
The  fact  was  simply  this:  Johnson  wanted  to  get  off  at  Ogden, 
the  next  station,  from  which  he  expected  to  walk  a  short  distance 
into  the  country.  He  happened  to  get  upon  a  train  that  did 
not  stop  at  Ogden.  The  next  station  west  of  Ogden  was  not  as 
near  Ogden  as  Moingona  was.  The  testimony  relied  upon  as 
showinsr  a  requirement  of  the  conductor  that  Johnston  should  get 
off  at  Moingona  is  the  testimony  of  Johnson,  and  in  these  words : 
"He  [the  condnctor]  said  he  would  not  stop  at  Ogden,  and  I  would 
have  to  get  off  at  Moingona."  Johnson  also  testified  that  the 
conductor  picked  up  his  satchel  and  handed  it  to  him.  But  there 
is  not  the  slightest  reason  for  supposing  that  what  the  condnctor 
said  he  said  in  the  exercise  of  authority.  It  was  Johnson's  right  to 
ride  just  as  long  as  he  would  pay  the  company  for  carrying  him, 
and  no  question  of  payment  had  been  raised.  We  are  aware  that 
there  is  some  evidence  that  Johnson  had  bought  a  ticket  to  Ogden, 
and  insisted  upon  being  carried  to  Ogden,  and  let  off  there ;  but 
that  was  a  mere  question  of  contract,  and  has  nothing  to  do  with 
the  tort  sued  for.  If  the  company  broke  its  contract,  such  breach 
had  no  tendency  to  excuse  Johnson  in  remaining  in  his  seat  when 
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at  the  station,  and  in  attempting  to  leave  when  the  train  had  moved 
out  and  had  acquired  considerable  spjeed.  He  could  not  be  allowed 
to  enhance  his  damages  by  jumping  in  the  dark  into  a  culvert  600 
feet  from  the  station. 

The  plaintiff's  counsel  claim  that  Johnson  left  the  train  under  a 
pressure  of  circumstances,  and  that  the  plaintiff  is  not  precluded 
from  recovering,  even  though  it  should  appear  that  rjoht 
Johnston's  act  was  purely  voluntary.  It  may  be  con-  ~^^ 
ceded  that  a  right  oi  recovery  sometimes  accrues  where  the  injury 
is  received  by  reason  of  the  voluntary  act  of  the  injured  party  in 
leaving  a  train.  This  may  be  so  where  the  time  allowed  to  get  off 
is  insufficient.  Filer  v.  New  York  Cent.  R.  Co.,  49  N.  Y.  47.  A 
passenger  is  not  necessarily  guilty  of  contributory  negligence  be- 
cause he  voluntarily  incurs  some  risk  in  getting  off  to  prevent 
being  carried  by  a  station  where  he  desires  to  stop.  But  Johnson 
liad  ample  time  to  get  off  l>efore  the  train  started ;  and,  f urther- 
moi'e,  whether  he  had  or  not,  the  instruction  cannot  be  approved. 
That  proceeds  upon  the  theory  that  there  was  evidence  that  John- 
son's act  was  not  purely  voluntary,  but  was  done  in  obedience  to 
the  requirement  of  the  conductor,  and  we  have  to  say  that  we  do 
not  think  that  there  was  any  such  evidence.     Keversed. 


Stbahd 
Ohioago  and  Wbst  Michigan  B.  Co. 

(Adoanee  Cote,  Michigan.    January  18,  1887.) 

When  the  train  upon  which  the  plaintiff  was  a  passenger  had  stopped  at 
the  point  of  his  destination,  he  arose  from  his  seat  and  started  to  leave  the 
train.  When  he  got  off  the  cars  were  moving,  which  caused  him  to  fall 
and  receive  the  injury  of  which  he  complains.  Other  passengers  had  left 
the  cars  in  safety  ahead  of  him.  There  was  a  conflict  of  testimony  as  to  how 
fast  the  cars  were  moving.  Upon  the  plaintiff^  showing,  the  court  refused 
to  allow  him  to  recover,  because  he  was  held  to  have  been  contributing 
by  negligence  to  the  injury.     HM — 

1.  That  the  rule  of  prudence  binding  upon  the  plantiff  must  be  that  which 
under  just  such  circumstances  would  restrain  all  men  of  ordinary  prudence. 
If  the  mind  of  an  ordinarily  prudent  man  would  have  been  impressed  with 
a  belief  of  danger,  the  plaintiff  had  no  right  to  incur  the  risk ;  but  if  the 
danger  was  not  apparent,  he  was  not  negligent  in  acting  on  that  assumption. 

2.  That  the  fact  of  the  cars  beginning  to  move  before  the  plaintiff  had 
time  to  alight  was  a  circumstance  which  would  tend  to  disturb  and 
hurry  him ;  and  although  the  motion  of  the  train  may  have  been  such  as  to 
indicate  dan^r,  yet  he  might  reasonably  assume  it  to  be  safe,  unless  his 
senses  told  him  plainly  to  the  contrary ;  and  under  the  circumstances  the 
question  of  contributory  negligence  should  have  been  submitted  to  the  jury. 


214     STRAIfD  V.  CHICAGO  AND  WEST  MICHIGAN  B.   CO. 

Ebror  to  the  Circuit  Court  for  the  county  of  Kent  to  review  a 
judgment  against  plaintiff  in  an  action  to  i*ecover  damages  from 
defendant  railroad  company  for  injury  caused  by  its  negligence. 
Beversed. 

The  facts  are  stated  in  the  opinion. 

Bvrney  Hoyt  for  plaintiff,  appellant. 

Smithy  Nims^  Hoyt  f&  JEnmn  for  defendant,  appellee. 

Campbell,  Ch.  J. — Plaintiff  fell  when  leaving  one  of  defend*- 
ant's  trains,  and  had  his  foot  crushed.  He  sued  for  damages,  and 
the  court  refused  to  allow  him  to  recover,  because  he  was  held  to 
have  been  contributing  by  negligence  to  the  injury.  The  case 
comes  up  on  error,  andlie  claims  he  had  a  right  to  have  a  jury  pass 
on  the  facts. 

In  such  a  case  the  plaintiff  has  a  right  to  have  his  own  side  of 
the  controvei-sy  assumed  to  be  true,  and  it  cannot  be  affected  by 
counter  proofs.  There  was  in  this  case  some  conflict  on  material 
facts,  and  on  the  argument,  through  inadvertence,  allusion  was 
made  more  or  less  to  defendant's  proofs. 

Taking  plaintiff's  case  as  he  and  his  witnesses  present  it,  he  and 
several  other  persons  were  in  the  smoking-car  of  a  regular  pas- 
senger train,  having  tickets  for  Diamond  Lake,  in  Newaygo  county. 
FA0T8.  Just  before  reaching  that  place  it  was  called.     Plaintiff 

sat  within  four  or  five  feet  of  the  door,  and  as  soon  as  the  train 
stopped,  he  rose  and  moved  out,  preceded  by  one  person  and 
followed  by  two  others.  On  reacliing  the  car  door  he  went  out 
and  down  the  steps  on  the  platform  side,  and  when  he  stepped  off 
he  fell.  He  testified  that  his  coat  was  caught  or  held  by  some- 
thing or  somebody,  and  that  threw  him  down.  The  other  persons 
who  followed  him  got  off  after  he  did,  on  the  other  side,  safely. 
The  person  who  preceded  him  also  got  off  safely  on  the  same 
side,  and  is  not  certain  whether  the  car  had  then  started.  All 
testify  that  thfey  got  out  and  off  as  fast  as  they  could.  When 
plaintiff  got  off,  the  cars  were  moving,  and  there  is  a  very  great 
conflict  of  testimony  how  fast  they  moved.  The  conductor  was 
behind  plaintiff  on  the  same  steps,  and  got  off  with  or  after  him. 
One  of  defendant's  witnesses  said  they  came  off  together,  and  it' 
seemed  to  him  as  if  the  conductor  was  holding  him  on. 

.  In  considering  the  particular  question  before  us,  it  must  be 
assumed  that  all  those  parties  movea  immediately  on  the  stopping 
of  the  car,  and  got  out  as  fast  as  they  could,  and  that 
AiieRTnioFiioM  the  cars  moved  on  before  they  could  get  off.  There  is 
QuKOTioM  or  more  or  less  testimony  about  minutes  and  similar 
MBOLioBifCK.^  divisions  of  time.  But  they  were  not  timed  by  anv 
watch,  and  must  be  taken  in  the  popular  sense,  which 
does  not  indicate  any  particular  number  ox  seconds.  And  the 
question  is  simply  whether  a  person  near  a  car  door,  who  is  warned 
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to  get  off,  and  endeayora  to  do  so  as  soon  as  he  can,  and  steps  off 
the  cars  which  have  started  in  that  brief  interval,  is  necessarily 
negligent.  Their  speed  was  also  in  some  controversy.  In  order 
to  make  him  so,  he  mnst,  as  in  all  other  cases,  decide  upon  facts 
as  they  appear,  as  a  man  of  ordinary  care  would  do  under  the  same 
circumstances.  It  is  not  the  right  of  any  passenger  to  run  evident 
risks  to  his  safety.  But  the  rule  of  prudence  binding  on  him  must 
be  that  which  under  just  such  circumstances  would  restrain  all  men 
of  ordinary  prudence.  If  the  mind  of  an  ordinarily  prudent  man 
would  be  impressed  with  a  belief  of  danger,  he  has  no  right  to 
incur  the  danger.  If  the  danger  would  not  be  apparent,  he  is  not 
negligent  in  acting  on  that  assumption. 

We  cannot  be  aided  very  much  by  precedents,  where  a  few 
differences  in  the  surroundings  may  make  a  great  difference  in  the 
dangers.  The  principle  stated  is  what  all  courts  agree  on,  and  it 
must  stand  as  the  rule  to  guide  us.  The  conduct  of  a  person  un- 
der such  circumstances  cannot  be  severed  from  the  circumstances 
themselves.  According  to  the  case  made  by  plaintiff,  the  defend- 
ant had  undertaken  to  land  him  at  Diamond  Lake,  with  8u£Bcient 
warning  and  sufficient  stoppage  to  enable  him  to  get  off  from  the 
train  without  hurrying  or  perplexing  him.  He  had,  therefore,  a 
right  to  expect  he  could  do  so.  The  cars  began  to  move  before 
there  was  time  to  get  off  conveniently,  but  while  he  was  on  the 
way  from  his  seat  to  the  steps,  and  as  he  was  coming  out,  or  just 
after.  That  circumstance  would  have  a  tendency  to  disturb  and 
hurry  him.  It  would  be  absurd  to  expect  of  a  person  thus 
suddenly  called  on  to  decide  the  same  coolness  and  calculation 
that  an  uninterested  bystander  might  manifest. 

It  is  plain  enough  that  the  motion  of  a  train  may  be  such  as  to 
indicate  danger  to  any  sensible  person.  But  cars  do  not  instan- 
taneously reach  fast  motion  ;  and  a  person  who  has  been  asked  to 
alight,  and  is  proceeding  to  do  so,  may  not  unreasonably  assume  it 
safe  unless  his  senses  tell  him  plainly  to  the  contrary.  The  mere 
fact  that  other  persons  do  as  he  does  is  not  necessarily  enough  to 
justify  him  in  what  he  does.  But  the  fact  that  others  warned  as 
le  was  are  moving  in  the  same  way  to  ^et  off,  and  do  get  off  safely 
after  he  got  off,  has  some  bearing  on  the  actual  speed  of  the  cars 
and  the  danger  of  the  attempt.  If  the  conductor,  although  with 
the  best  of  motives,  held  his  clothes  as  he  was  stepping  off,  the 
jury  might  veiy  well  have  regarded  that,  as  plaintiff  considered  it, 
as  an  active  cause  of  the  result  in  jerking  him  down,  and  there 
was  testimony  from  which  the  jury  might  have  come  to  that  con- 
clusion. 

We  do  not  think  that  the.  court  below  had  a  right  to  determine 
that  the  speed  of  the  cars  was  such  that  plaintiff  was  boimd,  as  he 
was  situated,  to  refrain  from  getting  off,  or  that  the  getting  off 
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nnliindered  would  probably  have  caused  the  mischief.     The  case 
should  have  been  submitted  to  the  jury. 

Tlie  judgment  must  be  reversed,  and  a  new  trial  granted. 

The  other  Justices  concurred. 

Question  of  Contributory  Negligence  in  Aiighting  from  Moving  Train  is 
for  Juryi — See  Note  to  Orange  &  Newark  H.  R.  Co.  €.  Ward,  25  Am.  &EDg. 
R.  R.  Gas.  862;  Ivens  v.  Cincinnati,  etc.,  R.  Co.,  23  lb.  261;  Edgar  t>. 
Northern  R  Co..  and  note,  22  lb.  483-437;  Bucher  «.  New  York  Central, 
etc.,  R.  Co.,  and  note,  21  lb.  861. 


Hemmingwat,  by  his  Guardian, 

V. 

Chioaqo,  Milwaukee  ai^d  St.  Paul  B.  Co. 

In  an  action  by  a  passenger  against  a  raibroad  company  to  recover  for  ]>er- 
Bonal  injuries  received  by  jumping  from  a  freight  train,  which  also  carried 
passengers,  while  it  was  passing  a  station,  held,  that  it  was  not  negligence  on 
the  part  of  the  company  to  run  the  train  past  the  station,  in  accordance  with 
its  regular  custom,  and  in  order  to  allow  another  train  to  pass  in  the  opposite 
direction. 

Appeal  from  circuit  court,  Bock  county. 

This  action  was  brought  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  company.  A  trial  resulted  in  a  verdict  and 
judgment  for  $10,000  damages.  Motions  for  a  nonsuit  and  a  new 
trial  were  denied.    The  defendant  appeals  from  the  judgment. 

There  is  no  controversy  as  to  the  material  facts  in  the  case,  and 
they  are  summarized  subistantially  alike  in  the  briefs  of  the  respeo* 
tive  counsel.  The  summary  in  the  brief  of  counsel  for  the  defend- 
ant is  a  correct  and  suffioient  statement  of  the  facts  material  to  the 
questions  considered  in  the  opinion.     It  is  as  follows: 

"  On  the  twentieth  day  of  October,  1882,  the  plaintiff,  Charles 
H.  Hemmingway,  being  then  nearly  ten  years  and  ten  months  of 
age,  took  passage  at  Hanover,  in  this  State,  upon  a  freight  train  of 
the  def enaant,  for  Janesville,  a  distance  of  about  seven  miles.  He 
was  unaccompanied  by  his  father,  mother,  or  any  other  person  hav- 
ing him  in  charge.  He  took  a  seat  in  the  caboose  attached  to  the 
rear  of  said  train,  and  remained  therein  until  shortly  before  arriv- 
ing at  the  depot  at  Janesville.  The  train  upon  which  he  was,  No. 
4,  was  due  at  Janesville  at  2  p.  m.  At  that  station  it  met  a  mixed 
train.  No.  11,  going  in  the  opposite  direction  towards  Albany. 
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The  mixed  train  was  one  which  arrived  from  Milton  Junction  at 
1.45  p.  M.  That  train,  when  it  came  in,  drew  up  alongside  the 
platform  at  the  depot,  discharged  such  passengers  and  baggage  as 
were  destined  for  Janesville,  and  then  backed  up  east  of  the  depot 
onto  a  side  track,  known. as  the  'lumber  ti-ack,' and  awaited  the 
arrival  of  the  train  from  the  west  upon  which  the  plaintiff  was  a 
passenger.  The  usual  custom  of  operating  these  trains  under  the 
time-card  then  in  force,  and  which  had  been  in  force  since  April 
9,  1882,  was  as  follows :  Train  No.  4,  upon  its  arrival  in  Janesville, 
did  not  stop  at  the  depot  in  the  first  instance,  but  passed  up  the  main 
track  eastward  far  enough  to  clear  the  ^  lumber  track'  switch,  and 
stopped  with  its  caboose  at  a  distance  of  about  283  feet  from  the 
depot,  and  198  feet  from  the  east  end  of  the  depot  platform,  and 
alongside  the  'lumber  track.'  The  mixed  train  standing  upon 
the  '  lumber  track'  then  passed  out  through  the  switch  onto  the 
main  track,  down  opposite  the  depot  and  depot  platform,  received 
its  west-bound  passengers  and  baggage,  and  departed  west  at  2.10 
p.  M.  Immediately  alter  the  departure  of  the  mixed  train,  train 
No.  4  backed  down  the  main  track,  so  that  its  caboose  would  be 
opposite  the  de{>ot  and  the  platform,  where  it  stopped  and  dis- 
charged such  of  its  passengers  as  had  not  already  aliglited,  and  its 
baggage  and  local  freight,  if  there  were  any,  and  afterwards  drew 
up  to  the  yard  east  of  the  depot,  did  its  switching,  and  took  it«  de- 
parture for  Milton.  This  method  of  operating  the  trains  continued 
until  the  adoption  of  a  new  time- card,  changing  the  time  of  these 
trains,  November  5,  1882.  It  was  f  i*equently  tne  case  that  passen- 
gers destined  for  Janesville  left  the  caboose  while  it  was  at  a  stand- 
still on  the  main  track  east  of  the  depot,  adjoining  the  ^  lumber 
track.' 

"  On  the  day  of  the  accident,  train  No.  4,  upon  which  the  plain- 
tiff was  a  passenger,  stopped  at  the  round-house  and  coal-shed, 
about  900  feet  west  of  the  depot,  where  the  engine  took  water  and 
coal.  The  train  then  pulled  up  on  the  main  track,  past  the  depot 
and  platform,  to  the  point  above  referred  to,  opposite  the  Mumoer 
tracK.'  Shortly  after  leaving  the  round-house  the  plaintiff  left  his 
seat,  and  went  out  onto  the  front  platform  of  the  caboose,  reaching 
it  just  as  the  caboose  was  passing  the  west  end  of  the  depot.  A 
man  named  Eddy,  who  was  a  passenger  on  the  same  train,  had  al- 
ready preceded  him,  and  was  standing  on  the  caboose  platform  as  the 
plaintiff  came  out  of  the  car.  The  plaintiff  asked  Eddy  if  he 
thought  the  train  *would  stop  at  the  depot;'  the  latter  replied  that 
he  'guessed  not,'  and  thereupon  passed  down  the  steps  of  the  ca- 
boose platform,  and  jumped  off  from  the  lower  step  to  the  depot 
platform,  a  distance  of  about  four  inches,  and  followed  along  with 
the  train  a  few  steps  in  an  easterly  direction.  Immediately  after 
Eddy  had  jumped  from  the  train  the  plaintiff  passed  down  onto 
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the  lower  step  of  the  caboose  platform,  and  taking  hold  with  his 
right  hand  oi  the  front  railing  of  the  car,  jumped  to  the  depot 
platform.  He  followed  with  the  train  for  a  step  or  two,  wheft  ho 
struck  against  Eddy,  which  caused  him  to  turn  and  stagger,  and  he 
fell  and  rolled  off  the  depot  platform  under  the  caboose,  with  his 
right  arm  across  the  north  rail  of  the  track,  and  the  front  wheels  of 
the  caboose  passed  over  and  crushed  his  arm,  necessitating  amputa- 
tion between  the  wrist  and  elbow.  During  the  time  in  which  the 
train  was  running  from  the  round-house  to  the  depot,  the  two 
brakeinen  were  on  top  at  the  brakes  preparing  to  stop  the  train  at 
the  usual  place.  The  conductor  rode  on  tlie  eiigme  from  tlie 
round-house  to  the  depot,  where  he  jumped  off,  and  went  into  the 
office  on  the  north  side  of  the  building  to  register  the  arrival  of  his 
train,  receive  and  deliver  his  waj-bills,  and  ^et  such  ordera  as 
awaited  him  at  the  train  dispatcher's  office.  There  were  no  other 
employees  in  charge  of  the  train  except  the  engineer  and  fireman, 
who  were  in  their  proper  places  on  the  engine.  Besides  the  man 
Eddy  and  the  plaintiflc,  there  were  two  other  passengers  in  the  ca- 
boose— a  Mre.  Smith,  of  Hanover,  and  an  employee  of  the  com- 
pany, named  Charles  Luckfield — both  of  whom  waited  in  the  ca- 
boose until  it  stopped  east  of  the  depot,  where  they  left  the  car,  and 
went  uptown.  The  train  stopped  at  the  usual  place  east  of  the 
depot,  and,  after  the  departure  of  the  mixed  train  west,  backed 
down  to  the  depot  platform.  The  point  where  the  plaintiff 
jumped  from  the  train  to  the  depot  platform  was  from  15  to  20 
feet  east  of  the  depot.  The  platform  extends  95  feet  eastward 
from  the  east  end  of  the  depot  building." 

There  are  other  facts  in  the  case  bearing  upon  the  question  of  the 
alleged  contributory  negligence  of  the  plaintiff ;  but,  inasmuch  as 
that  question  is  not  determined  by  the  court,  they  are  omitted  in 
the  above  statement  of  facts. 

Winans  <&  Hyzer  and  O.  H.  Fethers  for  respondent. 

J.  W.  Cary^  JSurton  Hanson  {H.  H.  Fiddy  of  counsel),  for  ap- 
pellant. 

Lyon,  J. — The  negligence  charged  upon  the  defendant  in  the 
complaint  is  the  failure  of  its  servants  in  charge  of  the 
freight  train  ou  which  the  plaintiff  was  a  passenger  to 
pSmraiSv  stop  the  train  opposite  the  depot  or  depot  platform 
when  it  first  arnved  there,  or  to  inform  the  plaintiff 
that  it  would  not  be  stopped  there  in  the  first  instance. 

At  the  request  of  the  defendant's  counsel,  the  court  instructed 
the  jnrv  that  'Hhe  servants  of  the  defendant,  in  the  operation  of 
the  freight  train,  were  not  negligent  in  not  anticipating  that  the 
plaintiff  would  attempt  to  leave  the  train  at  the  time  and  in  the 
manner  he  did."    This  was  equivalent  to  an  instruction  that  it  was 


runxiko  tbain 
past  station— 
Failurk  to  no- 
tify 


PASSENGER— RUNNING  TRAIN  PAST  STATION.  219 

not  the  duty  of  the  conductor  or  the  train  men  to  notify  the  plain- 
tiff that  the  train  would  not,  iu  the  first  instauce,  be  stopped  at  the 
depot  or  platform ;  for,  if  they  were  not  bound  to  anticipate  that 
the  plaintiff  would  so  attempt  to  leave  the  train,  there  could  be  no 
necessity  or  obligation  to  give  him  such  notice.  Although  there 
is  some  general  language  in  the  elaborate  and  able  charge  of  the 
learned  circuit  judge  from  which  it  may  be  claimed  that  he  left  it 
to  the  jury  to  say  whether  the  failure  to  give  the  plaintiff  such 
notice  was  negligence,  we  think  he  did  not  intend  to  submit  that 
question  to  the  jury,  and  they  must  have  understood  that  it  was  not 
submitted  to  them. 

The  charge  of  negligence  predicated  upon  the  failure  to  give  the 
notice  having  thus  been  eliminated  from  the  case,  the  only  negli- 

Sence  imputed  to  the  defendant  is  the  failure  to  stop  the  train,  in 
le  first  instance,  at  the  depot  or  platfoim,  instead  of  passing  the 
same,  and  going  from  twelve  to  fifteen  rods  further  east  on  the 
main  track,  before  stopping.  If  the  judgment  is  sustained,  it  must 
be  upon  the  sole  ground  that  the  defendant  was  negligent  in  that 
behalf. 

The  question  whether  the  injury  complained  of  was  caused  by 
the  negligence  of  the  defendant  was  submitted  to  the  jury,  and  h^ 
the  jury  was  resolved  in  the  aflSrmative.  It  is  obvious  that  this 
was  the  exact  equivalent  of  a  submission  of  the  question  whether 
the  defendant  company  was  guilty  of  negligence  because  it  ran  the 
train  upon  which  the  plaintiff  was  a  passenger  past  the  depot  plat- 
form without  stopping  there.  Tlie  verdict  answers  this  question 
in  the  afSrmative,  and  the  judgment  rests  solely  upon  this  nnding. 
There  is  no  general  rule  of  law  which  requires  a  railroad  com- 
pany to  stop  any  of  its  trains  when  it  first  reaches  the  depot  or 
depot  platform,  at  a  station  at  which  passengers  are  to 
leave  the  train.  If  it  be  a  passenger  or  mixed  train,  the  SJJJ^kot  ^' 
company  must,  ordinarily,  stop  the  train,  and  allow  pas-  ?2!i!^ 
sengers  to  disembark  on  the  depot  platform ;  but  it  may 
run  its  trains  by  the  platform,  in  the  first  instance,  if 
that  is  required  by  the  exigencies  of  its  business,  and  afterwards 
return  the  same  thereto.  But,  if  the  company  carry  passengers 
upon  its  freight  trains  (as  in  the  present  case),  we  are  aware  of  no 
rule  of  law  which  makes  it  the  duty  of  the  company  to  give  such 
passengers  an  opportunity  to  disembark  on  the  depot  platform.  In 
many,  perhaps  m  most,  cases,  this  would  be  impracticable ;  and  it 
is  common  knowledge  that  it  is  not  usually  done.  The  company 
fulfils  all  legal  requirements  if  it  affords  such  passengers  sufficient 
opportunity  to  leave  the  train  at  a  reasonably  safe  and  convenient 
place  upon  the  depot  grounds  of  the  station,  althongh  not  at  the 
depot  or  platform.  We  are  noc  here  considering  how  far  the  obli- 
gation of  the  company  to  a  passenger  may  be  modified  or  affected 
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by  the  cnstom  of  the  company  ia  operating  its  trains,  known  to 
the  passenger,  and  upon  which  he  relies.  No  such  question  is  in- 
volved in  this  case. 

The  exigencies  of  the  defendant's  business  rendered  it  necessary 
that  it  should  run  the  train  on  which  the  plaintiff  was  a  passenger 
past  the  depot,  without  stopping  at  the  depot  or  platform.  The 
train  had  been  usually  so  run  for  several  months  before  the  plain- 
tiff was  injured.  The  regulation  and  usage  of  the  company  in  that 
respect  were  reasonable  and  proper,  and  no  negligence  can  justly 
be  imputed  to  the  company  because  it  ran  this  freight  train  beyond 
the  depot  platform  without  stopping  at  the  platform.  It  was  error, 
therefore,  to  submit  to  the  jury  the  question  whether  it  was  negli- 
gence so  to  run  the  train.  The  circuit  court  should  liave  held,  as 
matter  of  law,  that  the  defendant  was  not  negligent  in  failing  to 
stop  the  train  at  the  depot  platform.  As  the  case  was  put  to  the 
jury  on  the  other  allegation  of  defendant's  negligence,  this  ruling 
would  necessarilv  have  resulted  in  a  nonsuit,  or  in  a  direction  to 
the  jury  to  find  lor  the  defendant.  Of  course,  the  error  above  in- 
dicated is  fatal  to  the  judgment. 

Whether  the  Court  ruled  correctly  or  otherwise  in  holding  that 
the  defendant  was  under  no  obligation  to  anticijmte  that  the  plain- 
tiff  would  attempt  to  leave  the  train  when  he  did  (which  we  have 
seen  was  equivalent  to  a  ruling  that  it  was  not  bound  to  notify  the 
plaintiff  the  train  would  pass  the  depot  without  stopping),  is  a  ques- 
tion not  properly  before  us  on  this  appeal.  Hence  we  do  not  de- 
termine it.  ileither  do  we  here  determine  whether  the  trial  court 
should  have  submitted  to  the  jury  the  question  of.  the  alleged  con- 
tributory negligence  of  the  plaintiff.  These  are  close  questions  on 
the  proofs,  and  it  is  so  doubtful  how  they  should  be  determined  that 
we  venture  the  suggestion  that  the  case  is  eminently  a  proper  one 
for  negotiation  and  compromise  between  the  parties,  i*ather  than 
fSr  fui-ther  litigation. 

Judgment  i*eversed,  and  cause  remanded  for  a  new  trial. 

Failure  to  Stop  Train  at  Station  in  order  to  Permit  Passenger  to  Aiight.— 
See  Nance  v.  Railroad  Co.,  and  note,  26  Am.  &  Eng.  R.  R.  Cas.  22^-227 ;  Nunn 
V.  Georgia  R.  Co.,  26  lb.  268,  n. 
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Hull 

V. 

East  Line  and  Red  Biver  B.  Co. 

(AdfHinee  OasSy  Texas.     Novernber  5,  1886.) 

A  passenger,  after  getting  upon  a  train,  told  the  conductor  that  he  wished 
to  be  put  on  at  a  point  on  the  road  which  was  not  a  regular  statioh,  but  at 
which  the  conductors  of  the  railroad  company^s  trains,  to  defendant's  knowl- 
edge, were  frequently  in  the  habit  of  stopping  and  putting  off  passengers. 
He  paid  the  fare  claimed  for  transporting  him  to  that  place.  The  con- 
ductor afterwards  refused  to  put  him  off  there,  but  carried  him  to  the  next 
station.  Held^  that  there  was  a  violation  of  the  contract  of  carriage  between 
the  railroad  company  and  the  plaintiff  for  which  he  can  recover. 

Appeal  from  district  court,  Morris  county. 
Action  for  damages  for  breach  of  contract.    Judgment  for  de- 
fendant.    Plaintiff  appeals. 
Henderson^  Moore  <&  Hart  for  Hull,  appellant 

Statton,  J. — The  case  made  by  the  appellant  is  that  he  entered 
the  passenger  car  of  the  appellee  at  Dangerfield,  to  ff o  to  "  Veal's 
Switch,"  a  point,  thouffh  not  a  regular  station,  at  which  the  rail- 
way company  frequenfly  received  and  put  off  passengers,  of  which 
he  had  knowledge  at  the  time  he  entered    the  car.  facts. 

He  purchased  no  ticket  before  entering  the  car,  but,  as  a  witness, 
stated  that,  after  entering  the  car,  he  inn)rmed  the  conductor  where 
he  desired  to  stop,  and  paid  him  the  fare  claimed  for  transporting 
him  to  thatplace.  He  further  shows  that  the  conductor,  when 
reaching  "  Years  Switch,"  the  place  to  which  he  had  paid,  refused 
to  stop  and  put  him  off,  but  carried  him  to  the  next  regular  pas- 
senger station  oa  the  road.  For  this  violation  of  contract  he  seeks 
to  recover  damages,  in  his  petition  setting  up  facts  tending  to  show 
the  extent  of  the  injury. 

There  is  no  material  discrepancy  in  the  evidence  offered  by  the 
respective  parties,  except  that  the  conductor  denied  receiving  fare 
to  "  Veal's  Switch,"  or  the  existence  of  any  agreement  to  put  the 
appellant  off  at  that  place.  *  The  charge  given  without  request  was 
calculated  to  induce  the  jury  to  believe  that  the  right  of  the  ap- 
pellant to  be  put  off  at  "  Veal's  Switch"  depended  upon  whether 
that  had  been  established  by  the  railway  company  as  a  regular 
station  at  which  it  would  receive  and  put  off  passengers  ;  and  fails 
to  recognize  the  right  of  the  appellant  to  be  put  off  there  if  the  con- 
ductor, by  receiving  fare  to  tnat  place,  had  thereby  contracted,  so 
to  put  him  off. 

The  appellant  asked  a  charge  to  the  effect  that  if  the  conductor, 
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acting  in  the  course  of  his  employment,  contracted  with  the  appel- 
lant  to  carry  him  to  "  VeaPs  Switch,"  that  a  failure  to  give  him  an 
opportunity  to  get  of  at  that  place  would  be  a  violation  of  the  con- 
tract. This  charge  was  refused.  That  railway  com- 
SJSoSt?**  to  panics  have  the  right  to  establish  stations  at  which  thev 
B?ooiiSISti"  'Will  receive  and  discharge  passengers  and  freight  is 
doubtless  true ;  but  when  so  established,  a  failure  to  give 
to  passengers  an  opportunity  to  board  or  leave  their  trains  at  such 
places  would  give  cause  oi  action  to  any  person  suffering  injury 
thereby.  If  a  person,  however,  should  enter  a  train  to  go  to  some 
point  at  which  tnere  wasno  regular  station,  it  would  not  be  his  right 
to  be  put  off  there,  in  the  absence  of  a  contract  so  to  put  him  off,  made 
with  some  agent  of  the  railway  company  having  the  real  or  ap- 
parent power  to  make  it.  In  the  case  before  us,  the  appellant 
bases  his  right  to  recover  upon  a  contract  which  he  claims  to  have 
made  with  the  conductor.  To  make  the  contract  of  the  conductor 
binding  on  his  principal,  he  must  have  had  power,  or  the  apparent 
power,  to  make  it.  If  it  be  true,  as  the  ffreat  weight  of  evidence 
tends  to  show,  that  the  trains  of  the  appellee  frequently  stopped  at 
"  Veal's  Switch,"  and  there  received  and  discharged  passengers,  it 
is  unimportant  that  conductors  may  have  had  no  authority  from 
the  company  so  to  do.  "What  they  frequently  did  in  the  course  of 
their  employment  in  the  conduct  of  the  business  of  the  principal, 
in  so  far  as  the  travelling  public  are  concerned,  must  be  deemea  to 
have  been  done  in  the  exercise  of  power  conferred  by  the  prin- 
cipal, though,  in  fact,  the  principal  may  have  forbidden  the  act. 
In  such  matters,  the  frequent  exercise  of  power,  which  from  its 
nature  must  have  been  known  to  the  principal,  may  be  regarded 
by  persons  dealing  with  the  agent  as  sufScient  evidence  of  the  real 
existence  of  the  power  which  the  agent  assumes  to  exercise. 

The  rule  is  thus  stated  by  a  late  elementary  writer :  "  Where 
carriers  transact  their  business  through  agents,  either  general  or 
local,  it  is  equally  competent  for  such  agents  to  bind  them  by  such 
contracts  as  the  public  have  a  right  to  suppose  they  are  authorized 
to  make,  from  the  manner  in  which  they  are  employed,  or  are 
seemingly  intrusted  by  their  principals ;  and,  as  most  of  the  carrv- 
ing  business  is  now  done  by  corporations,  which  can  act  only 
through  the  instrumentality  of  agents,  it  is  necessary  for  the  pro- 
tection of  those  who  have  goods  to  send  by  them  that  this  should 
be  so."  Hutch.  Carr.  267-269.  The  correctness  of  this  rule  has 
been  recognized  by  this  court  many  times  (Kohn  v.  Washer,  64 
Tex.  132 ;  Merriman  v.  Fulton,  29  Tex.  98),  and  has  the  support 
of  the  elementary  writers  (Story,  Ag.  p.  143,  §  127 ;  Lawson, 
Carr.  §§  229,  230.) 

The  court  below  should  have  given  a  charge  containing  the  sub* 
stance  of  the  charge  asked  ;  and  for  its  failure  to  do  so  its  judg- 
ment will  be  reversed,  and  the  cause  remanded. 
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Davib,  AdmV, 

V. 

New  Yoek  and  New  England  R.  Co. 

{Advance  Ocue,  Mauaehtuetts.    January  8,  1887.) 

The  defendant  operated  a  continuous  line  of  road  in  Massachuaetts  and 
Connecticut.  The  plaintiff's  intestate  while  travelling  over  its  road  in  the 
latter  state  recelTed  injucies  resulting  in  death  through  the  negligence  of 
the  defendant.  The  statutes  of  that  state  do  not  provide  for  the  survival  of 
such  actions,* but  provide  for  the  indictment  of  a  railroad  company  in  such 
cases,  and  for  a  fine  which  is  for  the  benefit  of  certain  relatives  of  the  de- 
ceased. Eeldf  that  under  Pub.  St.  of  Massachusetts,  c.  166,  $  1,  an  action 
cannot  be  maintained  by  an  administrator  against  the  railroad. 

Under  Pub.  St.  Mass.  c.  165,  §  1,  an  action  cannot  be  maintained  in  this 
state  by  an  administrator  against  a  railroad,  operating  a  continuous  line  in 
Massachusetts  and  Connecticut,  for  injuries  received  by  the  intestate  through 
the  negligence  of  the  defendant  while  the  intestate  was  travelling  over  ita 
road  in  Connecticut,  where  the  statutes  of  that  state  do  not  provide  for  the 
survival  of  such  actions  ;  and  especially  if  their  statutes  provide  for  the  in- 
dictment of  a  railroad  company  in  such  cases,  and  for  a  fine  which  is  for 
the  benefit  of  certain  relatives  of  the  deceased. 

ToET  by  the  plaintiff,  as  administrator  of  the  estate  of  Mrs. 
Kuth  L.  Brown,  to  recover  damages  for  personal  injuries  sustained 
by  her,  which  resulted  in  her  death.  Trial  in  the  superior  court, 
without  a  jury,  before  Rockwell,  J.,  who  ruled  that  the  action 
could  be  maintained  as  an  action  at  common  law  for  personal  in- 
juries surviving  to  the  plaintiff  as  administrator  in  this  common- 
wealth, under  !rub.  St.  Mass.  c.  165,  §  1,  and  the  defendant  alleged 
exceptions.     The  facts  are  stated  in  the  opinion. 

^  K  BoUes  and  R.  M.  SaltonataU  for  defendant. 

Brown  dk  Alger  for  plaintiff. 

Detens,  J. — The  defendant  is  a  railroad  corporation  operating 
a  railroad  through  Massachusetts  and  Connecticut  as  a  continuous 
line  by  virtue  of  chapter  289,  Acts  1873,  and  exists  as  a  corpor- 
ation by  the  laws  of  each  of  these  states.  The  action  is 
brought  by  the  plaintiff  as  administrator  of  the  estate  ketbtadminw^ 
of  Mrs.  Kuth  L.  Brown  for  alleged  injury  to  her,  H^'of^oj^ 
which  finally  resulted  in  her  death  by  reason  of  de-  "■*"'*'^' 
fendant's  carelessness,  and  that  of  their  servants,  while  she  was 
being  conveyed  as  a  passenger  over  their  railroad  in  Connecticut ; 
the  intestate  being  herself,  at  the  time,  in  the  exercise  of  due  care. 
The  law  of  the  state  of  Connecticut  has  been  properly  determined 
as  a  fact  by  the  judge  presiding  at  the  trial,  and  nis  finding  in  re- 

fird  to  it  is  conclusive.  Ames  v.  McCamber,  124  Mass.  85-91. 
rom  this  it  appears  "  that,  by  the  common  law  in  Connecticut,  an 
action  for  personal  injuries  does  not  survive  to  the  administrator  of 
the  pei'son  injured  ;  that  there  is  no  statute  or  law  in  Connecticut 
by  virtue  of  which  a  common-law  action  for  personal  injuries  is 


SVHVlVORflRIP 
or    ACTIOK    tTir- 
DBB     LAVrS      OP 
A50THKB  RATI. 


224      DAVIS  V.  NEW    YORK  AND  NEW  ENGLAND  R.   CO. 

• 

revived  or  made  to  survive  to  an  administrator  of  the  person 
injured."  The  facts  as  they  are  alleged,  *^  do  not  constitute  a  cause 
of  action  under  the  laws  oi  the  state  of  Connecticut,  by  the  admin- 
istrator in  behalf  of  the  intestate's  estate,  and  this  action  could  not 
be  maintained  in  that  state  if  duly  brought  by  an  administrator 
there."  The  administrator  may  maintain,  upon  these  facts,  a 
special  action,  penal  in  its  nature,  created  by  the  statutes  of  Connec- 
ticut, by  which  damages  recoverable  are  limited  to  not  more 
than  $5,000,  and  under  which  the  damages  recovered  do  not  be- 
come assets  of  the  estate,  but  are  recovered  in  behalf  of,  and  are 
to  be  paid  over,  in  specified  proportions,  to  certain  persons  not  thus 
entitled  to  the  same  according  to  the  laws  of  distribution. 

The  plaintiff  does  not  claim  to  maintain  this  action  as  the  special 
one  provided  by  the  statutes  of  Connecticut,  nor  under  the  laws  of 
that  state.  Richardson  v.  New  York  Cent.  R.  Co.,  98  Mass.  85. 
He  seeks  to  maintain  it  under  our  statute,  which  provides  that,  in 

case  of  damage  to  the  person,  the  action  shall  survive, 

and  may  thus  be  prosecuted  by  an  administrator.     Pub. 

St.  c.  165,  §  1 ;  Hollenbeck  v.  Berkshire  R.,  9  Cush. 

480.  The  inquiry  is  therefore  presented  whether  a 
cause  of  action  at  common  law  which  dies  with  the  person  in  the 
state  where  it  accrued,  not  having  been  made  there  to  survive  by  any 
statute,  will  survive  under  and  by  virtue  of  the  statutes  of  sur- 
vivorship of  another  state ;  so  that,  if  jurisdiction  is  there  obtained 
over  the  person  or  property  of  the  defendant,  judgment  may 
properly  be  rendered  against  him  or  his  property.  That  our 
statute  would  furnish  a  remedy  where  the  cause  of  action  was  one 
recognized  by  the  law  of  this  state  as  the  foundation  of  an  action 
at  common  law,  although  it  accrued  without  the  state,  it  being 
there  recognized  us  existing,  and  not  discharged  or  extinguished, 
will  be  conceded.  It  must  certainly  be  the  right  of  each  state  to 
determine  by  its  laws  under  what  circumstances  an  injury  to  the 
person  will  afford  a  cause  of  action.  If  this  is  not  so,  a  person 
who  is  not  a  citizen  of  the  state,  or  resorts  to  another  state  for  his 
remedy,  if  jurisdiction  can  be  obtained,  may  subject  the  defendant, 
in  an  action  of  tort,  to  entirely  different  rules  and  liabilities  from 
those  which  would  control  the  controversy  were  it  carried  on  where 
the  injury  occured.  If^  by  the  law  of  Massachusetts,  it  is  required 
that  a  party  injured,  as  in  travelling  upon  a  railroad,  shall  prove, 
not  only  the  negligence  of  the  defendant,  but  also  that  he  himself 
was  in  the  exercise  of  due  care,  and  jurisdiction  may  be  obtained 
by  an  attachment  of  property  of  the  defendant  in  another  state, 
the  plaintiff  might  relieve  himself  of  the  necessity  of  proving  his 
own  due  care,  if  by  the  law  of  the  state  to  which  he  has  resorted, 
such  proof  is  not  required,  and  thus  put  upon  the  railroad,  or  other 
defendant,  a  higher  responsibility  than  is  imposed  by  the  state  in 
which  it  was  performing  its  business.  In  a  similar  way,  if  a 
traveller  upon  a  steam  or  horse  railroad  could  not  recover  in  this 
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state  for  an  injury  done  by  careleesness  in  transporting  him,  by 
reason  that  he  was  travelling  upon  Sunday,  in  violation  ol  the  laws 
of  the  state,  he  might,  unless  the  law  prescribed  in  this  state  is  to 
govern,  recover  in  any  state  where  laws  forbidding  travelling  on 
Sunday  did  not  exist,  if  jurisdiction  could  there  be  obtained  over 
the  defendant  or  its  property.  When  an  injury  occurs  in  another 
state,  which  would  be  the  foundation  of  an  action  at  common  law, 
and  it  is  known  that  the  general  law  of  that  state  is  the  common  law, 
it  may  be  inferred  that  the  transaction  is  governed  by  its  rules  as 
here  applied,  in  the  absence  of  evidence  to  the  contrary ;  but,  when 
it  is  shown  to  be  otherwise,  the  law  of  the  state  where  the  injury 
occurs  is  to  be  regarded. 

IC  is  a  general  principle  that,  in  order  to  maintain  an  action  of 
tort  founded  upon  injury  to  person  and  property,  the  act  which  is 
the  cause  of  the  injury,  and  the  foundation  of  the  action,  must  at 
least  be  actionable  by  the  law  of  the  place  where  it  is  done,  if  not 
also  by  that  of  the  place  in  which  redress  is  sought.  See  Forest 
V.  Tolman,  117  Mass.  109,  and  authorities.  It  must  be  for  the 
state  of  Connecticut  to  prescribe  when  and  under  what  circum- 
stances a  cause  of  action  shall  arise  against  a  corporation  which 
operates  a  railway  within  its  limits,  by  reason  of  an  act  done  by 
it.  It  may  provide  that,  for  an  injury  done  by  its  carelessness, 
there  shall  be  no  cause  of  action  on  behalf  the  injured  party,  but 
punishment  by  indictment  only,  or  it  may  give  to  such  injured 
party  a  cause  of  action,  and  for  the  same  injury  make  the  corpora- 
tion responsible  by  indictment  or  other  proceeding  for  a  fine  or 
damages,  which  shall  go  to  the  state,  the  relatives  of  the  injured 
partv,  or  anv  other  persons  named.  Com.  v.  Metropolitan  R., 
107  Mass.  236. 

The  intestate  did,  by  the  common  law  of  Connecticut,  have  a 
right  of  action  during  her  lifetime ;  but  there  has  been  substituted 
for  this  in  that  state,  she  having  deceased,  the  penal  action  created 
by  the  statute. 

It  is  the  contention  of  the  plaintiff  that  the  cause  of  action  may 
be  held  to  survive  by  virtue  of  our  statute,  notwitiistanding  no 
cause  of  action  now  exists  in  Connecticut.  Pub.  St.  c. 
166,  §  1.  That  the  special  action  in  Connecticut  can  SSS^^uroS 
now  be  maintained,  is  not  controverted.  If,  therefore,  Si!KS^"" 
this  contention  of  the  plaintiff  is  correct,  the  defendant 
continues  liable  for  its  act  or  neglect  in  Connecticut  by  the  law  of 
Massachusetts,  while  it  is  also  liable  by  reason  of  the  liability  im- 
posed upon  it  by  the  law  of  Connecticut  as  a  substitute  for  its 
original  liability,  such  liability  being  still  capable  of  enforcement. 
The  design  of  our  statutes  of  survivorship  is  primarily  to  provide 
for  survival  of  those  actions  of  tort  whose  causes  occur  in  this 
state.  If  similar  statutes  existed  in  another  state  where  the  original 
cause  of  action  accrued,  it  would  not  be  difficult  to  hold  that  our 
own  applied  to  such  causes,  upon  the  same  principle  by  which  we 
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hold  that  the  intestate  herself  might  originally  have  bronglit  her 
action  here.  When  no  such  caase  of  action  now  exists  in  the 
state  where  the  injury  occurred,  it  is  not  easy  to  see  how  it  can 
exist  here ;  especially  when,  in  such  state,  another  cause  of  action, 

f  rowing  out,  indeed,  of  the  same  facts,  has  been  substituted  for  it. 
'his  would  be  to  subject  the  defendant  to  two  liabilities, — one 
existing  by  the  law  of  the  state  in  which  jurisdiction  over  person 
or  propertv  was  obtained,  but  in  which  the  accident  did  not  occur, 
ana  the  other  imposed  by  the  law  of  the  state  where  it  did  occur, 
and  where  defendant  had  its  residence ;  while  in  either  state  the 
liability  there  imposed  would  be  the  only  one  to  which  the  de- 
fendant could  by  its  law  be  subjected. 

It  may  be  suggested  that  the  law  of  Connecticut,  in  failing  to 
provide  that  an  action  for  a  personal  injury  shall  survive  to  the 
administrator,  has  negatively  out  the  same  effect  as  a  statute  oif 
limitations,  which  operates  only  to  take  away  the  remedy  of  a 
plaintiff,  while  his  cause  of  action  still  exists.  By  the  ancient 
common  law  as  it  existed  before  the  statute  of  4  Edw.  III.,  which 
was  adopted  and  practised  on  in  this  state  before  the  constitution 
(6  Dane,  Abr.  607),  no  action  ex  delicto  survived  to  the  personal 
representative;  the  maxim  of  actio  personalis  moritur  cum  persona 
being  of  universal  application  (Wilbur  v,  Gilraore,  21  Pick.  250). 
Subsequent  to  that  statute,  which  was  liberally  construed,  an  action 
for  a  tort,  by  which  the  personal  property  of  one  was  injured  or 
destroyed,  survived  to  his  administrator,  such  tort  being  an  injury 
to  the  property  which  otherwise  would  have  descended  to  him. 
But  the  theory  that  a  personal  injury  to  an  individual  was  limited 
to  him  only ;  that  no  one  else  suffered  thereby ;  and  that,  there- 
fore, by  his  decease,  the  cause  of  action  itself  ceased  to  exist, — 
continued. 

While  the  action  for  personal  injury  is  spoken  of  as  surviving, 
as  there  previously  was  no  responsibility  to  the  estate,  the  statute 
creates  a  new  cause  of  action.  It  imposes  a  new  liability,  and 
does  not  merely  remove  a  bar  to  a  remedy,  such  as  is  interposed  by 
the  statute  of  limitations,  which,  if  withdrawn  by  the  repeal  of  the 
statute,  would  allow  an  action  to  be  maintained  for  tne  original 
cause.  What  the  new  liability  shall  be,  by  what  conditions  it 
shall  be  controlled,  and  whether  the  original  liability  shall  be  de- 
stroyed, must  be  determined  by  the  law  of  the  state  where  the  injury 
occurs,  unless  the  legislation  of  other  states  is  to  have  extraterritorial 
force,  and  govern  transactions  beyond  its  limits.  We  perceive  no 
intention  to  invest  it  with  such  force,  even  if  it  were  possible  so 
to  do. 

By  the  decease  of  the  intestate,  the  cause  of  action  she  once  had 
in  Connecticut  has  there  ceased  to  exist.  It  is  for  that  state  to 
determine  what  provision,  by  action  or  indictment,  if  any,  shall  be 
made  in  order  to  indemnify  the  estate  of  tlie  intestate  or  her  rela- 
tives, or  to  punish  the  party  causing  injury  to  her.     Our  statute, 
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periTiitting  the  snrvival  of  Bimilar  actions  in  this  state,  does  not^ 
therefore,  apply, 

Tlie  question  considered  in  the  ciise  at  bar  was  fnllj  and  ably 
discnssed  in  Needhatn  v.  Grand  Trunk  B.  Co.,  88  Yt.  294,  and  the 
same  result  reached  as  that  to  which  w«  have  arrived.  To  the 
same  effect,  also,  is  State  v.  Pittsburgh  &  C.  R.,  45  Md.  41. 

The  plaintiff  in  his  argument  attaches  importance  to  chapter  289 
of  Acts  of  1873,  by  virtue  of  which  the  defendant's  railroad  is 
operated  in  the  several  states  through  which  it  runs  as  a  continuous 
line ;  but  the  fact  that  it  is  a  corporation  by  the  law  of  Ma^chu- 
setts  as  well  as  Connecticut  cannot  make  its  liabilities  different  or 
greater  in  this  state  on  account  of  transactions  occurring  entirely 
in  Connecticut ;  nor  are  the  rights  of  the  plaintiff  greater  by  rea- 
son that  his  intestate,  who  was  injured  in  this  transaction,  was  a 
citizen  of  this  commonwealth,  W  hetford  v.  Panama  R.,  23  N. 
Y.  472,  473 ;  Richardson  v.  New  York  Cent.  R.,  vM  supra. 

Exceptions  sustained. 

Action  ky  an  Administrator  in  one  State  to  Recover  Damages  for  Death 
Caused  in  Another  State. — See  Knight  v.  West  Jersey  R  Co.,  26  Am.  &  Eng. 
R.  R  Cas.  485;  Debevoise  v,  N.  Y.,  L.E.  &  W.  R  Co.  and  note,  26  lb.  386; 
^UiB  e.  Mo.  Pac.  R  Co.  and  note,  28  lb.  879-882. 
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Chappell,  Adm'x. 

« 

(Advance  CasSj  Florida.   December  18,  1886.) 

At  common  law  an  action  in  tort  to  recover  damages  resulting  from  per^ 
sonal  injuries  received  by  a  passenger  through  the  nesligence  of  a  common 
carrier  abated  on  the  death  of  the  plaintiff,  and  could  not  be  revived  by  hia 

r^rsonal  representative.    Such  is  the  rule  under  the  statute  (HcCIeHan,  Dig. 
77,  p.  880),  declaring  what  actions  die  with  the  person,  and  what  survive. 
The  test  by  which  a  declaration  in  tort  for  breach  of  duty  as  a  public  car- 
rier is  to  be  aistinguished  from  one  ex  amtraetu  for  breach  of  a  contract  to 
carry  a  passenger  safely,  stated ;  and  the  declaration  under  consideration  held 
to  belong  to  the  former  class. 

Appeal  from  Duval  county. 
Flemmg  &  Danid  for  appellant. 
RcmdaU^  Walkers  (&  Foster  for  appellee. 

Raney,  J. — At  the  common  law  the  death  of  either  party  to  an 
action  abated  it ;  and,  says  Blackstone  (marginal  pa^  302,  book  3, 
vol.  2) :  "  In  actions  merely  personal,  arising  ex  adictOy  for  wrongs 
actnally  done  or  committed  by  the  defendant,  as  tres-  ABATnaaT  o» 
pass,  battery,  and  slander,  the  rule  is  that  actio  person-  dSTtoofpamt 
alis  moritur  cum  persona;  and  it  never  shall  be  re-  sSuioIiiurw 
vived  either  by  or  against  the  executors  or  other  repre-  "'^^ 
sentatives.    For,"  says  be,  "  neither  the  executors  of  the  plaintiff 
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have  received,  nor  those  of  the  defendant  have  committed,  in  their 
own  personal  capacity,  any  manner  of  wrong  or  injury ;  but  in  ac- 
tions arising  ex  cantr<ictu,  by  breach  of  promise  and  the  like,  .  •  . 
the  suits  .  .  .  may  be  revived  against  or  by  the  executore ;  being, 
iiideed,  rather  actions  agamst  tne  property  than  the  person,  in 
which  the  executors  liave  now  the  same  interest  that  their  testator 
had  before,"  Chitty  (pages  77,  78,  vol.  1)  on  Pleading,  after  re- 
marking  that  actions  for  the  breach  of  a  contract  survive,  states : 
"  But  in  case  of  torts,  when  the  action  must  be  in  form  ex  delicto^ 
for  the  recovery  of  damages,  and  the  plea  not  guilty,  the  rule  at 
common  law  was  otherwise ;  .  .  .  but  if  tlie  action  can  be  framed 
in  form  ex  contractu^  this  rule  does  not  apply.  ...  In  the  case 
of  injuries  to  the  person,  whether  by  assault,  battery,  false  im- 
prisonment, slander,  or  otherwise,  if  either  the  party  who  received 
or  committed  the  injury  die,  no  action  can  be  supported  either  by 
or  against  the  executors  or  personal  representatives,  for  the  statute 
of  Edward  III.  c.  7,  has  made  no  change  in  this  respect.  ...  At 
common  law,  in  cases  of  injury  to  pei*sonal  property,  if  efther  party 
died,  in  general  no  action  could  be  supported  by  or  against  the  per- 
sonal representative  where  the  action  must  have  been  in  form  ex 
ielietOy  and  the  plea  not  gnilty ;  but  if  any  contract  could  be  im- 
plied, as  if  the  wrongdoer  converted  the  property  into  money,  or  if 
the  goods  remained  in  specie  in  the  hands  of  the  executor  of  the 
wrongdoer,  assumpsit  might  be  supported  at  common  law  by  or 
against  the  executors  in  the  former  case,  and  trover  against  the  ex- 
ecutors in  the  latter.  The  statutes  of  Edward  provided  for  a  sur- 
vival of  the  action  to  the  e^^ecutor  of  the  testator  whose  personal 
property  was  carried  away  or  injured  and  rendered  less  valuable ; 
and  3  &  4  Wm.  IV.  c.  42  §  8  gives  executors  and  administrators 
rights  of  action  for  torts  to  real  or  personal  estate  injured,  but  not 
for  mere  injuries  to  the  person." 

Stephens,  J.,  in  Newsom  v.  Jackson,  29  Ga.  62,  speaking  as  to 
what  is  included  under  the  head  of  "  Actio  PersotuUiSy^^  says,  the 
most  satisfactory  explanation  is  that  given  by  Judge  Tucker  in  his 
comnMntaries,  which  is :  "  If  the  cause  of  action  can  be  maintained 
m  form  ex  oontraotu^  it  survives;  but,  if  it  is  necessarily  in  form 
ex  delictOy  it  dies  with  the  death  of  either  party ;"  and  an  action  of 
deceit  being  necessarilv  in  form  ex  delicto  was  held  to  die  with  the 
defendant.  See  also  !]^nox  v.  City  of  Sterling,  73  111.  215 ;  Toml. 
law  Diet.  tits.  "Action,"  "Executors"  ana  "Administrators;" 
Bfeckham  v.  Drake,  8  Mees.  &  W.  846 ;  Drake  v.  Beckham,  11 
Mees.  &  W.  815;  Chamberlain  v.  Williamson,  2  Maule  &  S.  468. 

It  was  observed  in  Knights  v,  Quarles,  2  Brod.  &  B.  102,  that 
fif  a  man  contracted  for  a  safe  conveyance  by  a  coach  and  sustained 
an  injury  by  a  fall  by  which  his  means  of  improving  his  personal 
estate  were  destroyed,  and  that  property  in  consequence  injured, 
though  it  was  clear  he,  in  his  lifetime,  might  at  his  election,  sue 
the  coach  proprietor  in  contract  or  in  tort,  it  could  not  be  doubted 


DBATH — ABATEMENT  OF  ACTION.  22» 

that  his  exocntor  might  sue  in  assumpsit  for  the  consequences  of 
the  coach  proprietors  breach  of  contract.  Baymond  v.  Fitch, 
2  Croinp.  M.  &  R.  588. 

It  may  be  regarded  as  settled  that,  under  the  common  law,  acommoa 
carrier  can  be  sued  for  an  injury  done  to  a  passenger  through  its  negli- 
gence, either  in  an  action  of  tort  (trespass  on  the  case)  for  a  breach 
of  its  duty,  as  a  public  carrier,  such  action  against  a  carrier  in  this 
case  being  founded  "  upon  the  custom  of  tlie  i^ealm,  which  was  but 
another  name  for  the  common  law,"  or  in  an  action  ex  contractu 
(assumvsi£)  upon  the  passenger^s  contract  with  the  carrier.  Hutclu 
Carr.  §|  738-740 ;  Pennsylvania  R  Co.  v.  Peoi)le8,  31  Ohio  St 
537.  There  are  certain  characteristics  distinguishing  these  two 
actions;  but  the  only  one  material  here  is,  that  the  former  action 
does  not  survive  to  the  personal  representative  of  the  passenger,  or 
against  those  of  the  defendant,  in  case  of  the  death  of  such  plaintiff 
or  defendant ;  but  the  latter  does  survive.  Hutch.  Carr.  §  748. 
In  Huff  V.  Watkins,  20  S.  C.  477,  where  a  plaintiff  sued  in  form 
ex  delicto^  and  the  defendant  died  before  judgment,  and  it  was 
held  that  the  action  could  not  be  revived  against  the  personal 
representatives  of  the  deceased,  it  was  said  that,  accepting  the 

Propositions  made  by  the  plaintiff's  counsel  to  be  true,  ^^  it  might 
e  enouffh  to  say  that  this  action,  now  proposed  to  be  revived 
against  the  executor  of  Watkins,  was  brought  against  the  testator 
in  his  lifetime, — not  assumpsit  on  any  supposed  promise,  express  or 
implied,  but  clearly  ex  delicto  for  a  wrong  done.  The  action  has 
already  taken  form,  and  we  have  no  authority  to  change  its  whole 
nature  in  order  to  revive  it  against  the  executor.  Upon  the  face 
of  the  record  itself,  the  cause  of  the  action  arose  ex  delicto,  and  as 
it  seems  to  us,  was  buried  with  the  offender." 

In  Bank  of  Orange  v.  Brown,  3  Wend.  158,  after  quoting  from 
Lord  Mansfield  as  follows — ''But  in  most,  if  not  all,  the  cases^ 
where  trover  lies  against  the  testator,  another  action  might  b^ 
brought  against  the  executor,  which  would  answer  the  purpose. 
An  action  on  the  custom  of  the  realm  against  a  common  earner  is 
for  a  tort|and  supposed  crime.  The  plea  is,  not  guilty.  Therefore 
it  will  not  lie  against  an  executor.  But  assumpsit,  which  is 
another  action  for  the  same  cause,  will  lie, — Savage  0.  J.,  remarks: 
"  What  is  here  said  by  Lord  Mansfield  seems  to  me  to  show  con- 
clusively that  there  are  two  remedies  against  a  common  carrier, 
either  of  which  may  be  pursued — the  one  in  tort,  and  the  other  in 
assumpsit, — anc}  no  intimation  is  given  that  the  two  actions  are 
to  be  blended  or  run  into  each  other  in  any  particular." 

If  the  action  presented  by  the  declaration  and  record  before  us 
is  an  action  of  tort  for  the  breach  of  duty  as  a  common  _ 
carrier,  it,  at  common   law,  and   independent  of  our  AcnonwoHBni 
statute  declaring  what  actions  shall  die  with  the  person,  buwpwt-au- 
does  not  survive  to  the  administratrix,  the  appellee  in 
this  court.     On  the  other  hand,  if  it  is,  in  effect,  an  action  of 
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assunw^  apon  the  carrier's  oontract  with  the  intestate,  it,  barring 
the  enect  of  the  statute,  does  survive  to  the  administratrix. 

Whether  the  action  in  a  particular  case  is  to  be  regarded  as  one 
in  assumpsit,  or  in  case  is  sonietiuoes  a  nice  question,  but  it  is  to  be 
determined  by  the  same  iniles  as  in  actions  for  l9ie  loss  of  good?. 
Hutch.  Carr.  §  794.  The  mere  allegation  in  the  declaration  ofethe 
contract  or  undertaking  to  carry  the  plaintiff  as  a  passenger  does 
not  determine  that  the  action  is  upon  the  contract  and  not  for  the 
breach  of  duty. 

"  In  many  cases  the  contract  is  stated  as  the  inducement  of  con- 
sideration from  which  the  duty,  the  breach  or  neglect  of  which  is 
complained  of,  results,  and  the  tort  or  wrong  arising  from  such 
breach  or  neglect  of  duty  is  the  gravamen  of  the  action.  In  such 
cases  the  action  will  be  treated  as  in  case,  and  not  in  assuw/psif.  .  .  . 
When  an  express  or  special  contract  with  the  carrier  is  not  alleged, 
nor  its  breach  made  the  gravamen  of  the  plaintiff's  action,  it  is 
said  the  courts  will  be  inclined  to  treat  actions  of  this  kind  as 
founded  upon  the  breach  of  duty ;  and  especially  is  this  true  under 
a  system  of  pleading  in  which  the  formal  distinctions  between  ac- 
tions are  abolished,  and  the  declaration  merely  states  the  facts 
which  constitute  the  cause  of  action/'  Hutch.  Carr.  §8  794,  795 ; 
Heirn  v.  McCauehan,  32  Miss.  17 ;  New  Orleans,  J.  &  G.  N.  K. 
Co.  V.  Hurst.  36  Miss.  660. 

If  there  is  in  the  declaration  an  averment  of  the  promise  or 
agreement  to  carry,  and  of  a  consideration  for  the  promise,  the 
declaration  will  be  construed  upon  the  contract,  and  not  for  the 
brejich  of  duty:  but  the  mere  allegation  of  a  promise  will  not  give 
it  such  a  character,  but  will  be  treated  as  no  more  than  an  induce- 
ment to  the  duty  imposed  by  the  common  law.  Hutch.  Carr.  744, 
745 ;  Smith  v,  Seward,  8  Pa.  St.  342.  There  must  be  an  averment 
of  both  the  promise  and  the  consideration.  Corbett  v.  Packington, 
6  Bam.  &  0.  268. 

In  Pennsylvania  R.  Co.  v.  'Peoples,  supra,  it  was  held  that  where 
a  railroad  company  agrees  for  a  consideration  to  carry  a  passenger 
over  its  road,  and  bv  its  negligence  an  injury  results  to  the  pas- 
senger, he  may  at  his  election,  sue  upon  the  contract  or  in  tort." 
"The  plaintiff,"  says  the  opinion,  "had  her  election  to  set  out  the 
promise,  its  consideration,  and  breach,  and  ask  judgment  (1  Archb. 
iT.  P.  124),  or  to  set  out  the  facts  which  eave  rise  to  a  liability  in 
tort  and  pray  judgment  thereon."  Angell  Carr.  434;  2  Greenl. 
Ev.  §  208.  The  declaration  alleged  a  promise  and  agreement  b^ 
the  company,  for  a  consideration  paid  it,  to  carry  plaintiff,  and  it 
was  held  to  be  an  action  on  the  contract. 

In  Bretherton  v.  Wood,  3  Brod.  &  B.  (7  E.  C.  L.  K.)  54,  the 
delaration  alleged  that,  before  and  at  the  time  of  the  grievances 
complained  of,  the  "defendants  were  proprietors  of  a  certain  stage- 
coacn  for  the  conveyance  of  passengers  for  hire,  from  Bury  .  .  . 
to  Bolton,  and  being  so,  that  they  received  the  plaintiff,  and  he 
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beeaine  an  outside  passenger,  to  be  safely  conveyed  thereon  from 
Bury  to  Bolton,  for  hire  and  reward  to  the  said  defendants  in  that 
behalf,  and  that  by  reason  thereof  the  defendants  ought  safely  to 
have  conveyed,  or  caused  to  be  conveyed,  accordingly,  the  plain-* 
tiff ;"  and  then  alleges  that,  ^^  not  regarding  their  duty  in  this 
behalf,  they  so  conducted  themselves  that,  by  and  through  the 
carelessness,  negligence,  and  unskilfnlness  and  default,  of  them- 
selves and  their  servants,  the  coach  was  upset,  and  the  plaintiff 
thereby  was  bruised,  wounded,  and  sustained  other  iniuries.  It 
was  contended  that  the  statement  of  the  case  amounted  to  a  con- 
tract, but  was  held  by  the  exchequer  to  be  an  action  founded  on  the 
custom  of  the  realm.  The  declaration  is  very  similar,  in  its  mode 
of  statement,  to  the  first  count  of  the  one  we  are  considering. 

In  the  declaration  before  us  there  is  no  averment  of  any  promise 
to  carry,  or  of  any  such  promise  for  a  consideration,  nor  of  any  breach 
of  the  promise,  no  statement  of  any  contract  or  agree-  ^ 
ment,  even,  as  an  inducement  to  the  averment  of  the  ™iJ2.J5^ 
common-law  duty.  It  merely  states  the  fact  out  of  »iw>  with  m- 
which  the  duty  as  a  common  carrier  to  carry  the  in- 
testate as  a  passenger  arose,  and  the  negligent  performance  or 
breach  of  sucli  duty,  and  the  injury  and  expense  and  dama^  re- 
fiultinff  therefrom.  It  seems  to  have  been  copied  from  Chitty's 
preceaent  of  a  declaration  in  tort  for  injury  to  a  passenger,  2  Chit. 
492.  It  is  true,  it  states  as  damages  expenses,  and  loss  of  time, 
which  naturally  create  a  diminution  of  the  intestate's  personal 
estate.  This,  however,  is  no  statement  of  a  contract,  and  a  breach 
thereof  as  a  cause  of  action,  but  only  a  damage  sought  to  be  recov- 
ered for  in  the  action.  I  frankly  confess  that  at  one  time  it  seemed 
to  me  that  the  first  count  in  the  declaration  might  be  construed 
as  laid  upon  a  contract;  but  a  further  consideration  of  the  subject, 
after  calling  it  to  the  attention  of  counsel,  convinces  me  that  1  was 
in  error,  and  we  are  all  of  the  opinion  that  it,  and  the  whole  declar- 
ation, can  only  be  treated  as  one  in  case  for  a  breach  of  dnty  by 
the  defendant  as  a  common  carrier,  and  that  at  common  law  tlie 
action  died  with  the  intestate.  Of  course,  if  there  was  one  count 
in  (assumpsit,  or  upon  contract,  it  would  not,  under  our  system  of 
pleading,  l>e  impaired  by  the  fact  that  the  other  counts  were  tort. 

This  makes  it  necessary  to  pass  upon  our  statute  as  to  the  abate- 
ment of  actions  by  the  death  of  parties.  It  provides  as 
follows :  "  Hereafter  all  actions  for  personal  injuries  ctbrhimo  abate-' 
shall  die  with  the  person,  to  wit,  assault  and  batteries,  noire  bt  dbatb 
slander,  false  imprisonment,  and  malicious  prosecution. 
All  other  actions  shall  and  may  be  maintained  in  the  name  of  the 
representative  of  the  deceased."     McClellan,  Dig.  §  77,  p.  830. 

Statutes  are  to  be  construed  according  to  their  intent  and  mean- 
ing ;  and  a  good  rule  is,  this  intent  and  meaning  are  to  be  derived 
from  the  language  used  as  applied  to  the  subject  matter  of  the 
enactment.  We  nave  in  this  statute  a  plain  declaration  that  here- 
after all  actions  for  personal  injuries  shall  die  with  the  person,  and 
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then  after  a  word  (to  witj  whicb  would  properly  introduce  or  pre- 
cede  an  enumeration  of  all  recognized  actions  for  personal  injuries, 
or  all  wrongs  resulting  in  personal  injuries,  and  for  which  an 
action  was  maintainable,  we  find  an  enumeration  of  only  some 
of  the  personal  wrongs  or  injuries  for  which  actions  dying  with 
the  person  were  maintainable  at  common  law.  After  this  follows 
the  declaration,  not  that  all  other  actions  for  personal  injuries,  but 
that  all  otheir  actions  shall  and  may  be  maintained  in  the  name  of 
the  represertatives  of  the  deceased. 

The  br(%d  declaration  that  hereafter  all  actions  for  personal  in- 
SAMB-IKTB5  j^^ies  shall  die  with  the  person  is  irreconcilable  with 
Tiow  OF  LBQis.  thc  idca  that  the  purpose  of  the  legislature  was  to  make 
'^"'**'  a  distinction  as  to  final  abatement,  on  the  death  of  a 

party,  between  actions  for  some  personal  jniuries  and  those  for 
othe».  The  omission  from  the  enumemti^on  of  some  of  the 
kind  or  classes  of  actions  or  wrongs  producing  personal  injuries  is 
attributable,  in  view  of  the  other  language  of  tne  statute,  more  to 
an  intention  to  use  those  stated  as  examples  of  such  actions,  in- 
juries, or  wrongs  for  which  the  action  dies  with  the  person,  than 
to  a  purpose  to  make  such  a  discrimination.  No  one  intending  to 
provide  oy  statute  that  actions  for  certain  personal  injuries  should 
survive  to  the  representatives,  and  those  lor  others  die  with  the 

¥3rson,  would  ever  use  only  the  language  found  in  this  statute, 
here  is  nothing  indicating  an  intention  to  make  any  such  dis- 
criminating provisions,  or  to  show  that  such  was  the  purpose  in 
view.  If  we  asssume  that  the  legislature  was  ignorant  as  to  just 
what  personal  wrongs  or  injuries  actions  were  maintainable  for, 
and  the  enumeration  gives  tne  full  measure  of  this  knowledge  on 
the  subject,  we  still  have,  in  the  langaage  of  the  act,  a  plain  state- 
ment of  a  clear  intention  that  actions  for  all  personal  injuries,  what- 
ever they  might  be,  should  die  with  the  person. 
The  intent  of  the  legislature  is  not  to  be  collected  from  any 

5 articular  expression,  but  from  a  general  view  of  the  whole  act. 
ud^es  are  to  look  at  the  language  of  the  whole  act,  and  if  they 
find  m  any  particular  clause,  an  expression  not  so  large  and  ex- 
tensive in  its  import  as  those  used  in  other  parts  of  the  same  act, 
and,  upon  a  view  of  the  whole  act,  thej'  can  collect  from  the  more 
large  and  extensive  expressions  used  in  other  parts  the  real  inten- 
tion of  the  legislature,  it  is  their  duty  to  give  effect  to  the  larger 
expression.  Effect  is  to  be  given  to  every  clause,  section,  and 
word,  if  an  effect  can  be  given  it.  All  parts  are  to  compared, 
considered,  and  construed,  with  reference  to  each  other.  Potter's 
Dwar.  St.  193,  194,  and  note  13.  "It  gives  great  light  to  the  in- 
terpretation of  obscure  passages  ...  to  compare  them  with  what 
goes  before  or  follows  m  the  context."  Id.  133.  It  eeems  to  us 
clear  that  the  purpose  of  the  legislature,  to  be  seen  from  a  view  of  the 
entire  act,  was,  that  all  actions,  for  personal  injuries,  shonld  die  with 
the  person.  To  say  that  the  enumeration  of  a  few  personal  wrongs 
or  injuries  after  a  videlicet  changes  the  plain  meaning  of  the  simple 
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but  strong  and  broad  language  preceding,  so  as  to  limit  it  to  the 
particalar  cases  covered  by  the  enumeration,  is  to  ^ive  the  statute 
an  effect  both  immaterial  and  at  war  with  the  plam  sense  of  all 
other  expressions  in  it.  It  is  to  expound  the  act  neither  accord- 
ing to  its  letter  nor  its  evident  meaning. 

A  thing  which  is  within  the  object,  spirit,  and  meaning  of  a 
statute  is  as  much  within  the  statute  as  if  it  were  within  the  letter 
of  it.  Id.  179.  An  action  based  on  a  personal  wrong  or  injury 
other  than  one  of  those  enumerated  is  as  much  within  the  meaning, 
and  even  the  letter,  of  this  act,  looking  at  its  context,  as  one  based 
on  a  false  imprisonment  or  other  enumerated  wrong. 

We  are  of  the  opinion  that  at  least  any  action  for  personal  in- 
jury, which  did  not  survive  at  common  law,  does  not  survive  under 
the  statute ;  and  consequently  that  the  action  set  up  by  the  declara- 
tion died  with  the  intestate.  W  hether  under  the  statute,  the  action, 
if  framed  as  upon  a  contract,  would  under  the  circumstances  of 
this  case  have  died  with  the  intestate,  we  do  not  dedde,  as  the 
declaration  is  not  so  framed.    Judgment  reversed. 
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Bbbd. 
{AdMnce  Oaa&,  Penntylwinia.    Nowmher  17,  1886.) 

A  witness,  who  was  a  fanner,  had  visited  and  examined  the  land  throu^^h 
which  a  railroad  ran,  within  a  year  of  the  trial,  with  a  view  of  buying  it. 
He  had,  besides,  a  general  knowledge  of  the  value  of  land  in  the  county. 
EM,  that  he  was  competent  to  express  an  opinion  in  regard  to  the  value  of 
the  land,  and  the  injury  inflicted  upon  it  by  the  railroad. 

The  question,  **  Taking  into  consideration  the  advantages  and  disadvan- 
tages of  the  location  and  operation  of  this  railroad,  were  the  owners  of  this 
land  damaged  or  benefited,  and  in  what  way?"  is  competent  and  relevant  in 
an  issue  to  determine  the  injury  caused  by  the  taking  of  land  by  a  railroad 
for  its  roadway. 

The  plaintiff  in  such  an  issue  cannot  recover  damages  done  to  her  land  b; 
reason  of  the  discontinuance  of  a  railroad  station  on  the  land  of  another 
person. 

Ebbob  to  Common  Pleas,  Washington  county. 

This  was  an  appeal  by  the  Pittsburgh  Southern  B.  Co.  from  the 
report  of  viewers  appointed  to  assess  Sie  damages  arising  to  a  tract 
of  land  in  Korth  otrabine  township,  belonging  to  Ada  B.  Beed, 
wife  of  C.  M.  Beed,  Jr.,  from  the  location  and  construction  through 
it  of  the  defendant's  railway.  Upon  the  trial,  before  Hart;  P.  J., 
plaintifi  offered  a  witness,  Lesage  Crumrine,  to  show  the  value  of 
the  land,  and  the  damage  done  to  it.  Objected  to,  because  he  lived 
20  miles  away,  and  knew  nothing  about  the  values  of  land  in  this 
neighborhood.  Objection  overruled.  Exception.  First  assign- 
ment of  error.  Defendant  offered  to  asked  Bobert  McCombs,  a 
witness  of  defendant,  the  following  question :  ^'  Taking  into  con- 
sideration the  advantages  and  disadvantages  of  the  location  and 
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operation  of  this  railroad,  were  the  ownei's  of  this  land  damaged  or 
benefited,  and  in  what  way  ? "  Objected  to  as  incompetent  and 
irrelevant.  Objection  overruled.  Exception.  Second  assign- 
ment  of  error,    defendant  requested  the  court  to  charge  the  jury : 

"  (1)  The  plaintiff  is  not  entitled  to  damages  for  any  alleged 
depreciation  m  the  Value  of  her  land  arising  from  the  abanoon- 
ment  of  the  Brownlee  Summit  route  of  defendant's  railroad,  and 
the  consequent  discontinuance  of  Brownlee  station,  with  the  facili- 
ties and  advantages  which  it  is  alleged  to  have  afforded ;  and  the 
jurv  will  disregard  the  opinion,  as  to  depreciation  in  the  plain- 
tiff's farm,  of  any  witness  who  stated  that  his  estimate  was  in  part 
based  upon  such  abandonment  and  discontinuance,  without  ex- 
plaining how  much  of  the  estimated  depreciation  arises  from  such 
abandonment  and  discontinuance,  and  how  much  from  the  location 
and  construction  of  the  defendant's  present  line  of  railroad. 
Answer.  Whether  or  not  the  plaintiff  is  entitled  to  damages  for 
any  alleged  depreciation  in  the  value  of  her  land  arising  from  the 
abandonment  of  the  Brownlee  Summit  route  of  defendant's  rail- 
road, and  the  consequent  discontinuance  of  Brownlee  station,  with 
the  facilities  and  advantages  which  it  is  alleged  to  have  afforded,  is 
a  question  of  fact  for  the  lury.  If  you  find  the  fact  to  be  as  assumed 
in  the  point,  you  will  allow  for  it  in  estimating  the  market  value 
of  the  land  ;  and  you  will  also  determine  how  far  the  opinion  of  a 
witness  based  in  part  upon  such  abandonment,  etc.,  is  affected  by 
the  fact  so  found."     (Fifth  assignment  of  error.) 

"(2)  While  it  is  true  that,  under  the  law,  the  advantages  to  be 
considered  by  the  jury  are  only  such  as  are  special  to  the  property 
of  the  plaintiff,  yet  it  is  also  true  that  the  advantages  accruing  to 
the  plaintiff's  farm  from  proximity  of  the  railroad — such,  for  ex- 
ample,  as  the  facility  of  getting  produce  to  market,  and  bringing 
coaly  lumber,  and  various  natural  or  manufactured  products  to  the 
preihises — are  none  the  less  special  because  other  owners  of  lands 
along  and  in  the  vicinity  of  the  road  also  enjoy  them.  Answer. 
If  the  jurv  find  as  a  fact  that  there  are  any  such  facilities  which 
are  special  to  this  property,  and  not  common  to  other  lands  in  the 
vicinity,  as,  for  instance,  special  facilities  arising  from  proximity 
to  the  land  of  a  railroad  station,  then  they  will  take  that  fact  into 
consideration  in  estimating  the  comparative  values  immediately 
before  and  immediately  after  the  location  and  construction  of  the 
railroad."     (Sixth  assignment  of  error.) 

Plaintiff  requested  the  court  to  charge  the  jury : 

^'  (2)  That,  into  estimating  the  damage  done  to  the  plaintiff,  the 
jury  are  to  take  into  consideration  and  make  just  allowance  for  the 
value  of  the  land  actually  taken,  and  for  injuries  done  to  the  land 
not  taken  ;  the  changing  of  fences  rendered  necessary ;  the  cutting 
off  of  water  from  plaintiff's  fields ;  the  inconvenience  of  crossing 
the  defendant's  tracks ;  the  cost  of  making  additional  fences,  and 
of  maintaining  the  same ;  the  loss  to  the  plaintiff  of  any  portion  of 
the  land  outside  that  actually  appropriated,  etc. ;  and,  generally,  all 
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such  special  items  of  damage  as  would  tend  to  depreciate  the  mar- 
ket value  of  this  property  at  the  date  of  the  completion  of  defendant's 
railroad  through  it."     (Affirmed.     Seventh  assigntnent  of  error.) 

Verdict  and  judgment  for  plaintiff,  $1,838.70  ;•  whereupon  de- 
fendants took  this  writ. 

A.  W.  Acheson^  M.  C,  Acheson^  and  James  L  Brownaony  Jt.j 
for  plaintiff  in  error. 

iJougcm  (k  Todd  for  defendants  in  error. 

Gbbbn,  J. — ^We  think  the  witness  Crumrine  testified  to  a  suffi- 
cient acquaintance  with  the  land  in  question  to  entitle  him  to  ex- 
press an  opinion  in  regard  to  its  value,  and  the  injury  inflicted  by 
a  railroad  running  through  it.  He  was  himself  a  farmer,  admissioh 
He  had  visited  and  examined  this  farm,  within  a  year 
before  the  trial,  with  a  view  to  buying  it,  and  he  had  a  general 
knowledge  of  the  value  of  land  in  the  county.  This  brings  him 
within  the  decisions  as  to  this  competency,  leaving  the  effect  or 
value  of  his  testimony  open  to  the  consideration  of  the  jury. 

We  think  the  question  to  McCombs  should  have  been  allowed, 
and  therefore  sustain  the  second  assignment,  though,  if  there  was 
nothing  else  in  the  case,  we  would  scarcely  reverse  on  this  ground 
alone.  The  questions  covered  by  the  third  and  fourth  assignments 
were  of  a  very  trifling  character,  tending  rather  to  show  feeling 
than  any  matter  of  importance ;  and,  in  'this  view,  it  was  hardly 
error  to  permit  them. 

The  fifth  assignment  is  of  more  importance.     The  question  pro- 

Sounded  by  the  defendant's  first  point  was  a  question  of  law  to  be 
etermined  by  the  court,  and  the  point  should  have  been  distinctly 
affirmed  just  as  it  stood.  Instead  of  that,  the  court,  without 
answering  it  as  a  question  of  law,  in  reality  denied  it,  by  telling  the 
jury  that  was  a  question  of  fact,  and  that,  if  they  found  the  fact 
to  be  as  assumed  m  the  point,  they  should  allow  for  it  in  estimating 
the  value  of  the  land.  The  fact  in  question  was  the  discontinuance 
of  a  railroad  station  on  the  land  of  another  person,  which,  of  course, 
could  not  be  an  element  in  estimating  tne  damage  done  to  the 
plaintiff's  land  by  the  location  of  the  defendant's  road.  This  as- 
signment is  sustained. 

Sixth  assignment :  We  do  not  at  all  understand  the  answer  to 
the  defendant's  second  point  to  be  a  disaffirmance  of  the  point. 
On  the  contrary,  as  we  read  the  answer,  it  was  au  H&isima  of 
affirmance  of  it.     The  idea  of  the  point  was  that,  ^^^^^^^^ 
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although  other  owners  might  enjoy  the  benefit  of  the 
same  nicilities  as  the  plaintiff  from  the  proximity  of  the  road,  that 
circumstance  did  not  diminish  the  special  character  of  those  facili- 
ties in  the  estimate  the  jury  should  place  upon  them  in  considering 
the  advantages  resulting  from  them  to  the  plaintiff.  The  court 
said  if  there  were  any  such  facilities  special  to  this  j>roperty,  and  not 
common  to  the  lands  in  the  vicinity,  ^^  as  for  instance,  special 
facilities  arising  from  proximity  to  the  land  of  a  railroad  station," 
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the  jury  should  take  that  fact  into  consideration.  Now,  special 
facilities  arising  from  proximity  to  tlie  land  of  a  railroad  station 
are  necessarily  facilities  also  enjoyed  by  the  neighboring  owners, 
as  well  as  by  the  plaintiff.  In  one  sense,  therefoi'e,  they  are  com- 
mon to  all  m  the  vicinity ;  yet  the  court  said  the  advantage  the 
Elaintiff  derived  from  sach  proximity  was  a  matter  to  bo  considered 
y  the  jury  in  determining  the  comparative  value  of  the  land  im- 
mediately before  and  after  the  location  and  construction  of  the 
road.  In  other  words,  the  defendant  obtained  the  benefit  of  what- 
ever advantage  accrued  to  the  plaintiff  from  the  proximity  of  the 
station,  although  the  same  advantage  would  necessarily  be  enjoyed 
by  neighboring  farmers.  We  do  not  see  how  a  simple  affirmance 
of  the  point,  which,  of  course,  might  have  been  made,  would  have 
been  of  any  greater  benefit  to  the  defendant  than  the  answer  that 
was  given.  We  see  no  error  in  the  answer  of  the  plaintiff's  second 
point,  covered  by  the  seventh  assignment. 
Judgment  reveraed,  and  venire  de  nt>^e>  awarded. 

Damages  for  Discontinuance  of  Railwayi — See  In  re  Ruthio,  etc,  B.  Co., 
a/nU^  p.  434. 

Guess  et  al. 
Stone  Mountain  Geanttb,  etc.,  Co. 

(72  Georgia,  820.) 

Where  a  bill  had  been  filed  to  enjoin  several  common-law  actions,  and  in 
consequence  they  were  tried  with  the  bill,  and  both  parties  introduced  testi- 
mony, the  complainant  in  the  bill  was  entitled  to  open  and  conclude  the 
argument. 

In  an  action  for  damages  against  a  company  which  carried  granite  from 
its  quarry  to  the  main  line  of  a  railroad  by  means  of  a  railroad  of  its  own, 
which  passed  through  the  street  of  a  village,  and  by  reason  of  which  it  was 
alleged  that  injury  resulted  to  the  owners  of  propertyiabutting  on  the  street, 
danger  of  possible  collision  of  animals  and  persons  with  the  trains  running 
on  the  track  along  the  street,  or  of  persons  or  animals  being  thereby  fright- 
ened, were  not  elements  of  damages. 

The  judgment  rendered  in  this  case  when  formerly  before  this  court  (67 
€ki.  216)  estopped  the  respondents  from  contesting  the  right  of  the  company 
to  use  this  street  for  the  purposes  of  its  road,  as  well  as  from  calling  in  ques- 
tion the  power  of  the  town  council  to  enter  into  a  contract  with  the  com- 
pany authorizing  it. 

The  questions  to  be  submitted  to  the  jury  on  the  last  trial  were,  whether 
the  property  of  the  complaining  parties  had  been  injured  by  the  company^s 
use  of  the  street,  whether  this  injury  was  permanent,  and  if  so,  to  what 
damages  they  were  entitled.  There  was  no  error  in  restricting  the  inquiry 
to  these  points. 

The  actual  damage  sustained  by  the  property  owners  in  consequence  of  the 
building  of  the  road  and  the  use  of  the  engine  thereon,  was  what  they  were 
entitled  to  recover.  If  these  damages  did  not  exceed  the  increase  in  value 
of  the  property  by  reason  of  the  company's  improvements,  they  suffered  no 
injury,  ana  evidence  to  show  such  increase  in  value  was  admissible. 

While  it  would  have  been  better  not  to  have  referred  to  the  improvement 
of  property  other  than  that  of  the  parties  in  litigation,  such  reference  did  no 
injury. 


EMINENT  DOMAIN — DAMAGES. 


237 


Bbfobe  Judge  Hillteb.    DeKalb  Saperior  Court. 

Gaess,  Swift,  Johnson,  Winuingham,  and  Nesbit  and  Smith, 
trostees,  broaght  snits  to  tlie  March  term,  1881,  of  DeKalb  Supe- 
rior Court,  against  the  Stone  Mountain  Oranite  &  B.  Co.,  to  re- 
cover damans  for  injuries  to  their  property,  alleged  to  be  occa- 
sioned by  the  occupying  and  obstructing  by  the  defendant  of  a 
public  street  in  the  town  of  Stone  Mountain,  known  as  Church 
street.  On  September  1, 1S81,  the  company  filed  their  bill  against 
the  defendants,  alleging,  in  brief,  as  follows:  It  was  chartered  in 
1870,  and  by  its  charter  was  given  "the  right  to  construct  and 
•operate  a  railroad  from  the  village  of  Stone  Mountain  to  and 
:around  the  Stone  Mountain,  and  to  connect  the  same  with  the 
Oeorgia  R.  Co.'s  road,  with  the  latter's  consent."  In  order  to  do 
this,  It  was  necessary  to  run  the  road  along  some  of  the  streets  of 
the  village.  On  December  1,  1869,  the  board  of  town  commis- 
sioners passed  an  ordinance  allowing  the  company  the  right  of  way 
through  and  across  Main  street,  and  any  other  street  necessary  to 
be  passed  over  or  crossed,  to  construct  a  road  from  the  Georgia 
BaUroad  to  the  quarries  at  the  mountain.  The  company  has  com- 
plied with  the  condition  of  the  ordinance,  namely,  the  payment  of 
a  rent  or  tax  of  $25  per  year.  In  1870,  the  road  was  built  from 
the  line  of  the  Georgia  Kailroad  across  Main  street  and  the  com- 
pany's land,  into  and  along  Church  street,  for  about  four  hundred 
and  twenty-five,  feet  to  the  land  of  the  company,  and  thence  to  the 
base  of  the  mountain.  This  was  used  for  a  number  of  years,  and 
then  its  use  was  discontinued  until  1880,  when  the  road-bed  was 
again  repaired,  the  road  relaid  and  again  put  in  use.  The  company 
has  improved  Church  street  by  building  rock  walls  and  macadam- 
izing the  same ;  and  all  damage  to  any  one  is  denied.  A  light  en- 
gine is  used  for  running  at  a  slow  speed,  not  exceeding  five  miles 
per  hour.  The  prayer  is  that  past,  present,  and  future  damages,  by 
reason  of  the  use  and  occupancy  of  the  street,  be  determined,  and 
upon  their  payment,  that  suits  be  enjoined. 

Defendants  to  the  bill  (plaintiffs  in  the  common-law  actions)  filed 
an  answer  and  cross-bill,  alleging,  in  brief,  as  follows :  It  was  not 
necessary  to  run  the  track  along  the  streets  of  the  town,  in  order 
to  connect  with  the  Georgia  Railroad.  The  ordinance  confers  no 
power  to  occupy  Church  street,  and  is  a  mere  semblance  of  author- 
ity for  a  trespass.  The  present  road  is  not  like  that  used  in  1870. 
Tlie  original  road  was  on  the  side  of  the  street,  did  not  alter  the 
grade  of  the  street,  used  trestles  and  not  embankments,  and  was 
operated  by  horse-power  and  not  bv  steam.  The  obstructions  built 
in  1870  disappeared  years  ago.  Tne  road  built  in  1880  occupies 
the  entire  street,  and  at  places  most  of  the  sidewalk ;  consists  of 
•deep  cuts  and  high  embankments ;  it  occupies  Church  street  for 
nine  hundred  feet,  and  causes  damage  to  tne  property  owners,  by 
rendering  the  street  almost  impassable,  making  it  unsafe  for  the 
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vehicles  and  passengers,  and  jarring  the  houses.  The  company 
uses  an  old  and  dilapidated  engine,  which  casts  soot,  smoke  and 
cinders  npon  the  premises  and  into  the  houses  of  the  adjoining 
property  owners ;  runs  at  irregular  intervals ;  is  not  under  good 
control;  is  dangerous  to  passers,  and  makes  loud  and  unpleasant 
noises.  In  consequence  of  these  things,  and  also  of  the  erection  of 
a  shed  for  this  engine  near  the  property  of  Guess,  and  the  danger 
of  fire  from  the  sparks,  etc.,  of  the  passing  engine,  they  have  been 
greatly  damaged.  Church  street  and  adjacent  cross  streets  were 
dedicated  for  the  use  and  benefit  of  adjoining  property  owners, 
and  the  fee  thereto  is  in  them,  subject  to  the  right  of  the  public  to 
use  them  as  highways,  and  of  the  corporate  authorities  to  repair 
them,  etc.  By  reason  of  the  change  of  grade,  the  property  of  de- 
fendants has  been  rendered  inaccessible  and  otherwise  damaged. 
By  reason  of  the  institution  of  these  suits  and  a  subsequent  spell 
of  dry  weather,  Church  street  ip  in  better  condition  than  when  the 
suits  were  begun.  The  company  has  no  charter  power  to  construct 
and  use  the  line  through  this  street ;  and  if  it  had,  such  power 
would  be  unconstitutional.  The  prayer  of  the  cross-bill  was  that 
the  company  be  ^^  enjoined  from  using  or  running  a  steam  engine 
to  propel  cars,  or  for  other  purposes,"  along  Churcn  street,  and  for 
general  relief.  By  amendment  to  the  cross-bill,  damages  were 
prayed  as  claimed  in  the  common-law  suits. 

The  evidence  was  very  voluminous  'and  conflicting.  In  order 
to  understand  the  points  made,  it  will  be  necessary  to  give  only 
the  following  summary : 

The  evidence  on  behalf  of  the  complainant  was,  in  brief,  as  fol- 
lows: The  company  was  chartered,  obtained  permission  of  the 
commissioners  of  Stone  Mountain  to  build  its  road,  built  it,  al- 
allowed  it  to  fall  into  disuse,  and  subsequently  rebuilt  it,  as  stated 
in  the  bill.  On  the  second  building,  the  principal  portion  of  the 
road  did  not  alter  the  grade  of  the  street  more  than  a  few  inches. 
At  one  or  two  places,  near  the  property  of  some  of  the  plaintiffs 
in  the  common-law  suits,  there  was  a  grade  of  a  few  leet.  In 
building  the  road,  the  company  did  not  keep  the  street  in  bad  re* 
pair  longer  than  was  necessary.  They  filled  and  macadamized  the 
street,  built  rock  walls  and  rendered  it  much  more  passable  than  it 
was  before.  None  of  the  property  of  the  plaintiffs  m  the  common- 
law  suits  was  rendered  inaccessible.  Talcing  into  consideration 
the  improvement  of  the  street  and  the  business  done  by  the  com- 
pany, property  owners  on  the  street  were  benefited  and  not  in- 
Jured  by  the  line.  The  engine  used  by  the  company  was  a  second- 
land  wood-burner,  not  suitable  for  general  railway  transportation, 
but  reasonably  suited  for  the  purposes  of  the  company.  It  did 
not  cast  more  smoke,  soot  ana  cinders  than  an  ordinary  wood- 
burner.  There  was  sufficient  room  between  the  railroad  and  the 
sidewalk  for  vehicles  to  pass.    When  the  engine  was  put  up  at 


EMINENT  DOMAIN— DAMAGES.  23^ 

night,  about  six  p.  M.,  there  was  some  noise  from  the  escaping 
stream,  which  lasted  for  probably  half  an  hour,  until  the  engine 
had  cooled.  Ohurch  street  extended  a  short  distance  from  the 
church,  and  thence  the  road  passed  over  the  land  of  complainant. 

The  evidence  on  behalf  of  the  defendants  in  the  bill  was,  in 
brief,  as  follows :  The  town  of  Stone  Mountain  was  laid  out  by 
one  Johnson,  and  Church  street  and  its  cross  streets  were  laid  out 
for  the  benefit  of  purchasers  of  property.  They  were  worked  out, 
and  Church  street  extended  to  tlie  base  of  the  mountain.  The 
original  road  was  built,  the  obstructions  disappeared,  and  a  nevr 
road  of  the  company  was  built,  as  stated  in  the  answer  and  cross- 
bill. By  reason  of  the  cuts  and  grades  in  it,  water  has  been 
backed  upon  the  property  of  some  of  the  defendants,  and  the 
property  of  others  rendered  almost  inaccessible.  The  engine  used 
by  the  company  is  an  old  second-hand  machine,  which  throws 
Clouds  of  smoke,  soot  and  cinders  upon  the  premises  of  these  de- 
fendants, filling  the  houses  at  times,  injuring  the  furniture,  and 
I'endering  the  atmosphere  almost  intolerable.  There  has  been 
much  less  passing  of  vehicles  upon  this  street  since  the  construction 
of  the  road.  The  improvement  of  the  street  by  the  conapany  has 
been,  in  considerable  part,  since  the  beginning  of  suits.  The  pass- 
ing of  the  engine  is  very  aimoying,  shaking  the  glasses,  jarring  the 
houses  and  rendering  the  road  dangerous  &r  the  children  of  neigh- 
boring families.  By  reason  of  the  grades,  etc.,  the  road  was  rendered 
very  rough,  and  remained  almost  impassable  until  recently.  Tha 
engine-house  is  near  the  property  of  Guess,  one  of  these  defend- 
ants, and  when  the  engine  is  put  up  at  night,  it  makes  a  mournful 
noise  until  the  steam  dies  out,  and  this  occurs  again  in  the  morn- 
ing until  the  steam  "  gets  up."  The  injury  to  the  property  of  de- 
fendants was  variously  estimated  at  from  twenty-five  to  fifty  per 
cent  of  its  value. 

The  jury  found  the  following  verdict :  "  We,  the  jury,  find 
that  the  improvements  made  by  Stone  Mountain  Granite  Com- 
pany, on  the  enhancement  of  property,  covers  the  damages  for  the 
I)ast,  present  and  futui*e,  and  all  common-law  suits  be  enjoined,  so 
ong  as  said  company  keeps  the  street  in  good  repair." 

Decree  was  entered  accordingly. 

Defendants  in  the  bill  moved  for  a  new  trial  on  the  following 
grounds : 

f  1),  (2)  Because  the  verdict  was  contrary  to  law  and  evidence. 

(S)  Because  the  conrt  held  that  complainant  in  the  bill  had  the 
rignt  to  open  and  conclude  the  case. 

(4)  Because  the  court  excluded  the  testimony  of  James  R. 
Smith  and  other  witnesses,  by  whom  respondents  offered  to  prove 
that  the  property  on  Church  street  was  inaccessible  with  convey- 
ances, not  by  reason  of  the  condition  of  the  street,  but  by  reason 
of  the  danger  to  such  vehicles,  occupants  of  such  vehicles  and 
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animals  drawing  them ;  not  only  from  physical  injury  from  danger 
of  coming  in  contact  with  such  engine  and  ears,  bat  from  appre- 
hended danger,  the  result  such  as  might  and  likely  would  occur 
from  animals  being  frightened  ;  and  further,  that  the  occupation 
of  said  street  by  the  running  of  the  engine  and  cars  thei*eon  was  a 
virtual  exclusion  of  its  use  by  respondents,  and  the  public,  of  it  as 
a  street  or  highway,  with  vehicles  drawn  by  animals ;  and  because 
the  court  further  excluded  the  testimony  ox  said  witness  and  other 
witnesses  by  whom  respondents  offered  to  prove  that  the  market 
value  of  the  Guess,  Swift  and  Johnson  residences  has  been  les- 
ened,  both  in  the  purchase  price  and  for  rent  as  family  residences, 
by  reason  of  apprehended  personal  injury  to  the  occupants,  and 
especially  to  children,  by  the  running  of  the  locomotive  and  cars 
on  said  street. 

[The  court  certified  as  follows :  "  As  to  the  fourth  ground,  the 
court  held  that  danger  of  collision  of  persons  or  of  animals  being 
frightened  were  not  elements  of  damage  in  the  eye  of  the  law.*'] 

(5)  Because  the  court  permitted  J.  W.  Toggle  and  J.  W.  Mo- 
Gurry  to  testify  that  the  occupation  and  use  of  said  street  by  the 
complainant,  with  its  engine  and  cars,  had  enhanced  the  value  of 
the  property  in  said  town.  The  objection  was  that  the  testimony 
was  irrelevant. 

(6)  Because  the  court  admitted,  over  objection  of  respondents, 
the  permission  granted  to  complainants  by  commissioners  of  Stone 
Mountain  to  occupy  said  street  with  its  track.  The  objection  was 
that  the  commissioners  had  no  chartered  right  to  grant  said 
privilege,  and  said  permission  did  not  authorize  a  change  of  grade 
m  the  street  or  the  use  of  the  same  by  cars  propelled  by  steam. 

(7)  Because  the  court  charged  as  follows:  "If  you  believe 
from  the  evidence  that  the  improvements  made  bv  the  complain- 
ants in  said  town  have  added  to  and  enhanced  the  value  of  re- 
spondents' property,  and  other  property  of  the  town,  to  an  amount 
equal  to  the  damage  done  respondents'  property,  respondents  can- 
not recover." 

(8)  Because  the  court  instructed  the  jury  that  if  they  found 
that  the  engine  used  by  complainants  was  unsafe,  or  not  reasonably 
«uch  a  one  as  would  cause  the  least  injury  or  annoyance  to  the  oo» 
cupants  of  said  street,  they  could  consider  it,  as  an  additional  ele- 
ment of  damage  to  property  of  such  as  were  damaged  thereby. 
The  objection  to  this  charge  was  stated  as  follows :  "  KespondentB 
praying  that  its  use  be  enjoined,  and  so  requesting  of  the  court  in 
their  argument  to  the  jury." 

(9)  Because  the  court  instructed  the  jury  that,  if  Guess  was 
damaged  by  the  engine  while  in  the  engine-house,  with  smoke, 
Boot  and  noise,  they  would  consider  that  as  an  element  of  damage, 
Bnd  compensate  for  it    Objection :  "  Bespondent  Guess  request- 
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ing  thaty  if  fonnd  to  be  a  nuisance,  it  should  be  abated  or  en- 
joined." i 

(10)  Because  the  court  instructed  the  jury  that,  in  case  of 
abandonment  of  the  street  by  the  municipal  authorities  of  the 
town  of  Stone  Mountain,  the  fee  would  revert  to  the  adjoining 
land-owners ;  and  they  could  look  to  the  evidence  and  see  if  such 
was  the  case ;  that  without  the  consent  of  the  abutters,  the  munici- 
pality could  authorize  the  use  of  the  streets  for  gas  pipes,  street 
railroads  and  telegraph  poles,  and  such  would  not  be  additional 
servitude  ;  and  they  could  look  to  the  evidence  and  see  if  such  use 
or  like  use  had  been  granted  to  complainant  by  the  municipality. 

(11)  Because  the  court  refused  the  following  charge:  "The 
presumption  of  law  is,  that  the  street  to  its  center  belongs  to  the 
owner  of  the  land  on  lots  adjacent  to  such  street  on  each  side,  and 
the  burden  is  on  the  Granite  K.  Co.  to  show  that  it  does  not ;  and 
neither  the  legislature  nor  the  municipal  authorities  could  grant 
the  right  to  said  company  to  occupy  said  street  with  its  road-bed, 
and  run  its  engine  upon  it  without  compensation ;  and  said  land- 
owners are  entitled  to  recover  such  damages  as  the  evidence  may 
show  you  that  said  property  has  been  impaired  by  the  occupation 
of  said  street." 

(12)  Because  the  court  instructed  the  jury  that  the  occupation 
of  said  street  by  complainants  as  a  i*ailroaa,  to  run  cars  thereon 
propelled  by  steam,  was  legal  and  authorized  by  law. 

[In  connection  with  the  tenth  and  twelfth  grounds,  the  court 
certified  as  follows :  "  The  court  merely  charged  the  principles 
laid  down  by  the  Supreme  Court  in  this  case ;  and  further,  that 
there  would  be  no  abandonment  unless  the  new  use  was  so  incon- 
sistent a  dedication  as  to  amount  to  an  abandonment."] 

The  motion  was  overruled,  and  defendants  excepted* 

Z.  J.  Wim/n,  for  plaintiff  in  error. 

HapJdna  dk  Olenn  for  defendant. 

Hall,  J. — 1.  This  case  affords  no  reason  for  a  deviation  from 
what  should  be  considered  as  settled  practice  as  to  the  ^^^^^^^ 
riffht  to  open  and  conclude  the  argument,  where  a  bill  cohclumoi  of 
has  been  brought  toenjom  several  common-law  actions, 
and  where  they,  in  consequence,  are  tried  with  the  bilL  Where 
both  parties  introduce  testimony,  the  complainant  in  the  bill  has 
the  ri^ht  to  open  and  conclude  the  alignment,  as  was  held  by  this 
court  m  Iverson  v.  Saulsbury,  65  Ga.  724,  727. 

2.  There  was  no  error  hi  holding  that  the  danger  of  possible 
collision  of  animals  and  persons  with  the  trains  running  on  the 
track  of  the  railroad  along  the  street,  or  of  persons  or  elemditb  ov 
animals  beine^  thereby  frightened,  were  not  elements  of  »^^®"^ 
damages.  Were  this  otherwise,  it  would  be  impossible  to  oon- 
28  A.  &  E.  R.  Gas.— 16 
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Btrnct  and  use  any  railway  over  which  cars  were  moved  by  steam 
in  any  place  in  the  vicinity  of  a  public  highway  or  street,  or  alons 
a  portion  of  the  saiTie.  The  complaint  that  testimony  was  rejected 
going  to  show  that  t):is  track  was  so  constructed  as  virtually  to 
exclude  the  respondents  and  the  public  from  the  use  of  the  straet 
bv  vehicles  drawn  by  animals,  does  not  appear  to  be  well  founded. 
The  record  shows  much  testimony  ^{>  and  oon,  bearing  on  the 
point.  The  approval  of  this  ground  of  the  motion  for  a  new 
trial  was  qualined  by  the  presiding  judge  to  this  extent  only. 

3.  When  the  bill  was  before  this  court,  upon  exceptions  to  the 
injunction  restraining  the  common-law  suits,  and  asking  that  the 
same  be  tried  together  with  the  bill,  we  held  that  there  was  equity 

in  the  bill,  and  that  the  injunction  was  properly  grant- 
TOBMBB^jtjso]^  ^^  i  ^^^  ^^60  tb&t,  while  the  complainant  was  a  private 
p  corporation,  and  not  a  public  carrier,  organized  lor  any 
great  public  purpose,  liKC  railroads  from  town  to  town, 
and  could  not  exercise  the  right  to  take  private  prop- 
erty for  public  use,  even  with  compensation,  against  the  will  of 
the  owner  of  that  property,  yet  it  has  the  chartered  right  to  run  a 
road  from  Stone  Mountain  to  the  quarries  at  the  mountain  itself, 
to  haul  the  granite  to  the  Oeorgia  Railroad,  and  to  connect  there- 
with by.  purchase  or  lease,  or  other  leave  given  by  the  owners  of 
the  property  along  their  route;  and  as  the  company  shows  the 
grant  of  the  use  of  the  street  in  question  by  the  town  council  of 
the  town  of  Stone  Mountain,  it  was  not  to  be  treated  as  a  mere 
interloper  or  trespasser,  against  which,  as  a  suitor,  a  court  of  equity 
would  close  its  doore.  67  Ga.  215,  216,  217.  Why  was  it  not  a 
trespasser,  if  the  authorities  of  the  town  of  Stono  Mountain  had 
no  power  to  treat  with  it  for  the  use  of  its  streets,  and  to  grant  it 
that  right,  in  consideration  of  an  annual  sum  agreed  to  be  paid 
and  of  an  obligation  to  improve  and  keep  in  repair  the  street  so 
used  ?  It  is  clear  to  us,  ii  no  such  ri^ht  existed,  the  company 
would  necessarily  be  a  trespasser  in  making  such  use  of  the  street, 
and,  as  a  wrong-doer  with  unclean  hands^  could  not  gain  enti*ance 
into  a  court  of  equity.  The  respondents  are  estopped  by  this 
judgment  from  contesting  the  right  of  the  company,  therefore,  to 
use  this  street  for  the  purposes  of  their  road,  as  well  as  from 
calling  in  question  the  power  of  the  town  council  to  enter  into  a 
contract  with  the  company  authorizing  it.  This  view  of  the  mat- 
ter disposes  of  several  questions  insisted  upon  with  earnestness 
and  ingenuity  by  the  able  counsel  for  the  plainti£Es  in  error ;  the 
discussion  of  these  is  foreclosed  by  the  prior  adjudication  of  this 
court  in  this  very  case.  We  differ  from  our  learned  brother  as  to 
the  extent  of  that  decision,  and  think  that  it  determined  something 
more  than  that  there  was  no  abuse  of  discretion  in  directing  the 
injunction  to  issue  according  to  the  prayer  of  complainant's  bill. 

4.  The  injunction  sought  by  the  cross-bill  was  refused,  and  the 
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coune  pursued  by  the  judge,  in  that  respect,  was  commended  as 

"  lefi»L  wise  and  inst."    The  question  as  to  the  mode  ^ ^^ 

of  rnnnmg  the  cars,  as  then  shown  by  the  answer  and  mm^  jvn 
affidavits  of  the  defendants  to  the  complainants'  bill,  g^2SS"" 
was  left  open  for  fntnre  regulation  by  the  final  deci*ee 
of  the  court,  and  if  the  evidence  on  die  trial  required  it,  the  com- 

1)any  might  be  constrained  thereby  to  improve  that  mode,  and  held 
iable  for  past  as  well  as  future  damages;  if  the  property  lying  on 
the  street  should  appear  to  be  permanently  injured.  The  ques- 
tions then  to  be  submitted  to  the  jury  on  this  trial  were,  whether 
the  property  of  respondents  had  been  injured  by  the  company's 
use  of  the  street,  and  whether  this  injury  was  permanent,  and  if 
.  fo,  to  what  damages  the  parties  were  entitled.  These  were  the 
points  submitted  to  the  jury  on  the  trial  of  the  case,  and  the  court 
did  not  err  in  restricting  the  inquiry  to  these  points,  and  instioict- 
ing  the  jnry,  as  complained  of  in  the  8th  and  9th  grounds  of  the 
motion  for  a  new  trial.  "  If  they  found  that  the  engine  used  by 
complainants  was  unsafe,  or  not  reasonably  such  a  one  as  would 
cause  the  least  injury  or  annoyance  to  the  occupants  of  said  street, 
they  could  consider  it  an  additional  element  of  dama^  to  the 
property  of  such  as  were  damaged  thereby,"  or  "  that  if  the  de- 
fendant, Ouess,  was  damaged  by  the  engine,  while  in  the  engine- 
house,  with  smoke,  soot  and  noise,  they  would  consider  that  as  an 
element  of  damage  and  compensate  for  it."  The  court  could  not, 
as  it  seems  to  us,  make  this  a  ground,  as  was  insisted,  for  enjoining 
the  use  of  the  engine  and  track.  This  object  would  have  been 
better  secured  by  the  award  of  damages  for  the  past,  as  well  as 
the  future,  if  the  evidence  warranted  such  a  finding.  The  rights 
of  both  parties  would  have  been  thus  secured,  the  plaintiffs  in 
the  several  common-law  suits  would  have  gotten  what  they  sought 
thereby,  and  there  would  have  been  no  such  interference  with  the 
franchises  of  the  company  as  would  have  deprived  it  of  their 
proper  and  legitimate  use. 

5.  The  actual  damage  sustained  by  the  parties,  in  consequence 
of  the  building  of  the  road  and  the  use  of  tne  engine  thereon,  was 
what  they  were  entitled  to  recover  in  their  several  suits.  If  these 
dama£:e8  did  not  exceed  the   increased  value  of  the  . 

o.       -  -    .,  ,      .  .      Actual       dam* 

property  by  reason  of  the  company's  improvements  amm  sustadito 
thereon,  then  they  suffered  no  injury.  City  of  Atlanta  valS^ Viof- 
V.  Green,  67  Ga.  386 ;  Moore  v.  City  of  Atlanta,  70  "'^' 
Ga.  611.  Consequently  there  was  no  error,  either  in  the  admission 
of  testimony  beari^  upon  this  question,  or  in  giving  this  nrin- 
ciple  in  charge.  Doubtless  it  would  have  been  better  to  nave 
omitted  from  the  charge  all  reference  to  the  improvement  of 
other  property  than  that  of  the  parties.  The  inadvertent  use  of 
these  terms,  ^^  and  other  property  of  the  town,"  we  are  satisfied, 
did  no  injury  to  the  parties  complaining.    When  taken  in  con- 
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nection  with  the  context,  it  is  evident  that  the  jury  were  not  in- 
strncted  to  make  them  account  for  benefits  to  other  property  than 
their  own ;  and  that  the  jury  were  not  misled  by  the  charge  is 
qaite  certain,  for  'they  found  that  "  the  enhanced  value  of  the 
property  covered  the  damages  for  the  past,  present  and  future, 
and  that  the  common-l^w  suits  be  enjoined,  so  long  as  the  com- 
pany kept  the  streets  in  good  repair." 

All  the  other  special  grounds  of  the  motion  for  a  new  trial  have 
beea  disposed  of  by  what  we  have  heretofore  said,  and  by  what 
was  decided  when  the  case  was  before  the  court  on  a  former  occa- 
sion. The  verdict,  if  not  required,  was  certainly  sustained  by  the 
evidence. 

There  was  no  material  error,  either  in  the  charge  or  the  rulings 
of  the  court,  to  which  exception  was  taken. 

Judgment  affirmed. 

Damages  to  Stock  and  Children  arising  from  Improper  Construction  and 
Operation  of  Road  not  Elements  of  DamagCt — Republican  Valley  R.  Co.  •• 
Lian,  14  Am.  &  £ng.  R.  R.  Cas.  198. 


Philadelphia  akd  Reading  R  Ca 

^• 
Getz  et  al, 

(AdooMe  OoMe,  Penntyhania.    OeUber  4,  1886.) 

A  tenant  for  years  is  the  owner  of  an  estate  in  the  land,  and  is  entitled  to 
compensation  for  an  injury  done  by  a  railroad  or  turnpike  company  in  the 
construction  of  the  road.  The  advantages  which  the  owner  of  any  other 
estate  in  the  land  may  derive  from  the  road  cannot  be  deducted  from  the 
claim  of  the  tenant  for  years. 

In  condemnation  proceedings,  whether  the  assessment  of  damages  be  to 
the  tenant  in  fee,  for  life,  or  for  years,  the  rule  as  to  the  measure  of  damages 
is  precisely  the  same.  What  was  the  value  of  the  property,  t.«.,  the  tenant's 
interest  therein,  unaffected  by  the  injury?  What  was  its  value  as  affected  by 
the  injury?    'Die  difference  is  the  true  measure  of  compensation. 

Ebbob  to  Common  Pleas,  Berks  county. 

Appeal  from  report  of  viewers  assessing  damages. 

Hiram  S.  Getz  and  H.  S.  Getz  &  Co.,  plaintifiEs,  against  the 
Philadelphia  &  Reading  B.  Co.,  defendants.  The  facts  are  stated 
in  the  opinion  of  the  Supreme  Court. 

«)fef.  Snyder  and  Geo.  F.  Boer  for  plaintiffs  in  error. 

M.  Willis  BUmd  and  A.  O.  Oreen  for  defendants  in  error. 
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Olabe,  J. — Hiram  S.  Oetz,  one  of  the  plaintiffs,  is  the  owner  in 
fee  of  a  lot  of  ground  at  the  southwest  corner  of  Spruce  and  Oar- 
roll  streets,  in  the  city  of  Eeading,  fronting  110  feet  on  piow. 
the  former  and  81  feet  on  the  latter  street,  and  having  thereon 
erected  a  mill  and  machinery  used  for  sawing  marble,  ana  for  the 
manufacture  of  marble  products,  to  which  business  the  lot  was 
mainly  devoted.  A  small,  triangular  portion  of  this  lot  covered 
by  the  marble  mill,  on  the  corner  of  the  streets  named,  was  appro- 
priated by  the  company  for  the  use  of  its  tracks ;  and  it  is  claimed 
on  the  part  of  the  plaintiffs  that  by  the  appropriation  of  this  par- 
ticular portion  of  tne  lot  the  residue  is  greatly  depreciated  in  value, 
not  only  to  Hiram  S.  Getz,  the  owner  m  fee,  but  to  H.  S.  Getz  & 
Co.,  who,  as  tenants  from  year  to  year,  were  occupying  the  pi-em- 
ises,  and  prosecuting  the  business  aforesaid.  The  jury  found  for 
the  plaintiffs  in  the  sum  of  $6900 — $2760  of  this  sura  in  favor  of 
H.  D.  Getz,  and  $4140  in  favor  of  H.  S.  Getz  &  Co.  There  is  no 
complaint  as  to  the  amount  of  damages  found  for  the  owner  in  fee. 
The  assignments  of  error  relate  exclusively  to  that  portion  of  the 
judgment  in  favor  of  the  tenants. 

It  is  a  rule  of  law,  well  settled  in  this  State,  that  a  tenant  for 
years  is  the  owner  of  an  estate  in  the  land,  and  is  entitled  to  com- 
pensation for  an  iniury  done  by  a  railroad  or  turnpike  „ 

•     xi  •'  i.        X'  /  -.1  J        mi         J  Right  OF  TEHAiiT 

company  m  the  construction  of  the  road.  The  ad  van-  fob  tsabs  to 
tagei^  which  the  owner  or  owners  of  any  other  estate  in  """"" 
the  land  may  derive  from  the  road  cannot  be  deducted  from-the 
claim  of  the  tenant  for  yeare.  Turnpike  Road  v.  Brosi,  22  Pa. 
St.  29;  North  Pennsylvania  R.  Co.  v.  Davis,  26  Pa.  St.  238.  He 
is  entitled  to  compensation  according  to  his  interest.  Brown  v. 
Powell,  25  Pa.  St.  230.  We  do  not  understand  the  existence  of 
this  rule  as  to  the  right  of  H.  S.  Getz  &  Co.  to  recover  damages 
here  to  be  denied.  It  is  urged,  however,  that  the  court  erred  as  to 
the  measure  of  damages,  and  as  to  the  matters  proper  to  be  consid- 
ered by  the  jury  in  computing  them. 

The  measure  of  compensation  to  be  allowed  in  all  cases  has  been 
very  often  declared  in  the  decisions  of  this  court,  and  very  recently 
has  been  fully  stated  in  Pittsburgh,  B.  &  B.  R.  Co.  v. 
McCloskey,  43  Leg.  Int.  29.    Whether  the  assessment  5J?;£S£!" 
of  damages  be  to  the  tenant  in  fee,  for  life  or  for  yeare, 
the  rule  as  to  the  measure  of  damages  is  precisely  the  same. 
What  was  the  value  of  the  property — that  is  to  say,  the  tenant's 
interest  therein — unaffected  oy  the  injury?    What  was  its  value 
as  affected  by  injury  ?    The  difference  is  the  true  measure  of  com- 
pensation.   The  damages  must  be  measured  according  to  the  market 
value  for  any  useful  purpose,  and  the  estimate  both  before  and 
after  the  injury  must  embrace  all  the  buildings,  machinery,  etc., 
which  gave  to  the  property  its  distinctive  character  as  a  marble 
mill.     It  was  proper,  therefore,  to  inquire  what  the  property  of  H» 
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8.  Getz  &  Co. — ^not  only  the  l^ase,  but  tlie  machinery  and  fixtures 
used  in  connection  therewith — was  worth  before  and  after  it  was 
affected  by  the  injury.  This  was  the  only  way  the  jury  could 
accui*ately  ascertain  the  true  amount  of  damages  to  which  the  ten- 
ants were  entitled. 

If  the  location  of  the  railroad  so  affected  the  property  as  to  com- 
pel the  removal  of  the  business  conducted  by  the  tenant  to  another 
place,  and  there  was  some  evidence  to  that  effect,  and  the  ma- 
chinery, fixtures,  etc.,  were  in  consequence  depreciated  as  they 
stood,  it  is  clear,  as  was  said  when  the  case  was  here  before  (105  Pa. 
St.  547),  that  the  diffei'ence  between  the  value  of  the  machinery 
in  connection  with  the  business  conducted  on  the  property,  and  its 
value  if  removed  and  applied  to  the  same  or  other  use,  was  a  proper 
element  of  damages  to  be  considered  by  the  jury.  If  the  removal 
was  in  fact  the  necessary  consequence  of  the  location  of  the  road, 
then  the  ascertainment  of  the  value  of  tlic  machinery  as  it  stood 
after  the  injury  would  seem  to  involve  the  consideration  of  the 
probable  and  reasonable  expenses  of  removing  it.  If  the  location 
of  the  road  did  not  necessitate  a  removal,  then  the  machinery, 
fixtures,  etc.,  were  not  depreciated  from  that  cause ;  but  there 
was  some  evidence  that  the  removal  was  the  necessary  result  of 
the  location,  and  this  was,  we  think,  sufficient  to  admit  the  evi- 
dence  as  to  the  probable  expenses.  It  is  true  the  tenancy  might 
have  been  terminated  at  the  end  of  the  cuiTcnt  year,  and  a  removal 
thus  compelled  at  the  expense  of  the  tenants;  but  under  the 
special  circumstances  of  this  case  we  cannot  assume  that  it  would 
have  been  terminated.  In  fact,  it  was  not,  and  the  company  can- 
not be  absolved  from  the  direct  and  necessary  consequence  of  their 
own  act  because  of  a  contingency  that  might  or  could  have  hap- 
pened at  the  end  of  the  year. 

The  determination  oi  the  lease  as  an  estate  in  the  land  was  of 
course  to  be  estimated  upon  the  residue  of  the  current  year  only, 
and  of  the  machinery  as  it  was  connected  with  the  leasehold  prop- 
erty at  the  time  according  to  the  value  thereof  before  and  after 
the  injury ;  and  as  to  the  latter,  the  expenses  of  a  compr.lsory 
removal,  upon  failure  of  the  remedy  by  injunction,  were,  we  think 
properly  considered. 

The  charge  on  this  branch  of  the  case  is  not  as  specific,  perhaps, 
as  it  might  have  been.  The  rule  as  to  the  measure  of  damages 
was  stated  in  a  somewhat  general  manner ;  but  we  cannot  say  that 
it  was  in  any  respect  erroneous.  When,  in  a  civil  case,  no  request 
is  made,  the  mere  omission  to  charge  upon  a  particular  point  is  not 
ground  of  error.     Fox  v.  Fox,  96  Fa,  St.  60. 

The  judgment  is  affirmed. 

See  next  case  and  note. 
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'K'AigaAfl  Orrr,  SpsmaFiELD  and  Mbmphis  R  Go. 

V. 

Weaves  et  d. 

(96  Minouri,  478.) 

The  owner  of  a  life  estate  in  land  condemned  for  a  ri^ht  of  way  for  a  rail- 
road is  entitled  to  the  same  estate  in  the  money  paid  into  court  under  the 
condemnation  proceedings. 

A  judgment  creditor  of  the  remainderman  in  such  life  estate  can  assert  no 
claim  to  any  part  of  said  money  during  the  continuance  of  the  life  estate. 

Appeal   from  Greene  Circuit  Court — Hon.  W.  F.  Geiger, 
Judge. 
Affirmed. 

F.  H.  Shefppwrd  for  appellant. 
Goode  &  Ora/oeas  for  respondents. 

Hbnbt,  0.  J. — ^The  Kansas  City,  Springfield  <fe  Memphis  JR.  Oa 
commenced  proceedings  to  condemn  for  a  right  of  way  a  strip ^ 
through  a  tract  of  land  in  Greene  coun  ty,  which  had  been  'acts. 

conveyed  to  one  Blakey  in  trust  for  the  defendant,  Harriet  Hooper, 
to  her  sole  and  separate  use  for  her  life,  with  a  provision  in  the  oeed 
that  if  she  should  die  leaving  a  child  or  children  of  her  body,  in  wed- 
lock lawfully  begotten,  living  at  her  death,  then  the  said  trustee 
should  convey  the  land  to  said  child  or  children  in  fee-simple ; 
but  if  she  should  die  leaving  no  child,  then  h&  should  convey  the 
land  to  Spencer  Hooper  and  his  heirs.  The  condemnation  proceed- 
ings resulted  in  a  judgment  establishing  the  right  of  way,  and  an 
award  of  two  hundred  and  fifty  dollars  damages  to  the  owners  of  the 
land,  which  was  paid  into  court,  and  two  hundred  dollars  of  that 
amount  have  since  been  naid  to  Mrs.  Hooper.  Prior  to  the  con- 
demnation proceedings,  ^sburn  &  Co.  had  obtained  a  judg- 
ment against  the  defendants,  Spencer  Hooper  and  his  son, 
Ludolphus  £.  Hooper,  and  under  an  execution  issued  thereon  had 
their  interest  in  said  land  levied  upon  and  sold,  and  purchased  and 
received  the  sheriff's  deed  therefor,  and  in  this  condemnation  pro- 
ceeding Osburn  &  Co.  filed  their  petition,  alleging  the  i^re- 
?^oing  facts  and  asking  that  the  present  value  of  Mrs.  Hooper's 
ife  mterest  in  the  said  two  hundred  and  fifty  dollars  might  be 
ascertained,  and  for  a  judgment  in  their  favor  for  one  third  of  the 
amount  remaining  after  deducting  her  life  interest.  Mrs.  Hooper 
had  three  children  living  at  the  time,  and  Osburn  &  Co.  claimed 
one  third  as  purchasers  of  L.  £.  Hoopei*'s  interest  in  the  land. 
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The  principal  question  discnBsed  by  connsel  in  their  brief  relates 
to  the  vendibilitj  of  a  contingent  remainder.  But  we  decline  to 
MT  TB  X  V^^  upon  that  question  on  the  record  before  ua, 
uontYtScSrZ  because,  whether  vendible  or  not,  Osbum  &>  Oo. 
Li!n>  COM-  have  no  right  to  the  possession  of  any  portion  of  the 
money  in  controversy  until  the  death  of  Mrs.  Hooper, 
if  then.  She  has  a  life  estate  in  the  entire  ti*act  of  land,  and  con- 
sequently, in  said  money,  which  represents  the  strip  condemned 
for  a  right. of  way.  Tne  entire  proceeding  was  one  at  law,  and 
the  interest  Osbum  &  Co,  asserted  was  a.  legal  interest.  And 
their  equity,  if  they  have  any,  to  have  the  money  so  secnred 
that  at  Mre.  Hooper's  death  they  may  receive  their  part,  was  not 
set  up,  even  if  it  could  have  been,  in  this  proceeding.  The  judg- 
ment of  the  Circuit  Court  was  against  them.  The  oeclarations  of 
law  given  and  refused  were  upon  the  questions  discussed  in  the 
briefi.  Whether  the  instruction  given  was  correct  or  not,  or 
whether  that  refused  should  have  been  given  or  not,  for  the  reasons 
above  stated,  we  will  not  determine. 

The  judgment  was  for  the  right  party,  and  the  instructions 
given  and  refused  were  on  an  immaterial  question,  so  far  as  the 
case  presented  by  this  record  is  concerned.  All  concur.  Judg- 
ment affirmed. 

Joint  Interests  in  Condemned  Property — Tenant  for  Life  and  Remainder- 
man!— The  persons  vested  with  the  several  interests  which  constitute  an  en- 
tire estate  may  join  in  a  proceeding  to  obtain  compensation ;  or,  a»  they  have 
several  interests,  may  proceed  separately.  In  either  mode  of  proceeding,  the 
compensation  for  the  entire  damages  must  be  apportioned  according  to  the 
injury  to  their  respective  interests.  Colcough  v.  Nashville,  etc.,  R.  Co.,  d 
Head  (Tenn.)  171.  The  condemning  party  has  nothing  to  do  with  the  appli- 
cation of  the  money  f6r  which  the  property  was  valued,  and  when  the  life 
estate  is  vested  in  the  widow,  and  the  remainder  in  fee  in  the  son,  and  a  dis- 
pute arises  between  the  parties  claiming  the  valuation  money,  the  condemn- 
mg  party  may  pay  the  money  into  court,  and  the  court  may,  if  they  think 
necessary,  award  it  to  the  widow,  upon  her  giving  security  for  the  forthcom- 
ing of  the  principal  upon  her  marriage  or  death.  Crangle  v.  Borough  of 
Harrisburg,  1  Pa.  St.  182.  In  England  it  is  held  that  where  leaseholds  set- 
tled upon  one  for  life  with  remainders  over  had  been  purchased  under  the 
Land  Clauses  act,  the  court  upon  making  an  order  to  invest  the  purchase 
money,  may  direct  a  reference  to  an  actuary  to  ascertain  how  much  of  the 
capital  ought  to  be  paid  in  each  year  to  the  tenant  for  life.  In  re  Phillips 
Trust  L.  R.,  6  Eq.  260.  A  railroad  company,  owning  one  undivided  moiety  m 
fee,  and  the  life  estate  of  A  in  the  other  moiety  thereof,  being  in  the  exclu- 
sive possession,  duly  located  its  railroad  thereon,  and  appropriated  the  whole 
thereof  for  the  ordinary,  necessary  and  legitimate  purposes  of  the  road,  and 
continued  to  thus  use  and  possess  the  same  after  the  termination  of  said  life 
estate,  to  the  exclusion  of  the  remaindermen,  and  without  the  appraisal  or 
payment  of  land  damages  under  the  statute,  or  otherwise,  to  the  remainder- 
men. Hiddy  that  on  account  of  the  peculiar  and  extraordinary  character  of 
the  subject-matter  of  the  case,  the  remaindermen  could  not  maintain  eiect- 
ment  against  the  company  to  recover  joint  possession  of  said  premises. 
Austin  V.  Rutland  R.  Co.,  45  Vt.  216. 
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MissouBi  Paoifio  R  Ca 

« 

V. 

Oabteb  et  al. 

(85  MissauH,  448.) 

I*roce6diiiff8  to  condemn  land  for  railroad  purpoMB  must  be  brought  in 
the  county  where  the  land  lies. 

One  who  is  neither  a  resident  of  the  county  nor  of  the  judicial  circuit 
cannot  be  joined  in  the  proceeding.  Such  misjoinder,  however,  could  only 
cause  a  dismissal  as  to  him,  and  would  not  authorize  the  court  to  dismiss  the 
whole  proceeding. 

The  land  of  minors  cannot  be  condemned  for  railroad  purposes  without 
making  their  guardians  defendants  in  the  condemnation  proceeding.  In 
case  they  have  no  regular  guardian,  guardians  ad  litem  should  be  appomted. 

The  report  of  the  commissioners  is  insufficient  if  it  fail  to  contain  a  spedflc 
description  of  the  property  for  which  damages  are  assessed. 

Appsal  from  Oole  Gircait  Ooort.    Hon.  E.  L.  Edwards,  Jndge. 

Reversed. 

Tlios,  J.  Partis  and  Smith  dk  Krauihoff  for  appellant. 

Edwards  <&  Damson  for  respondents. 

Black,  J. — ^This  proceeding  was  commenced  in  the  Cole  Circuit 
Court  to  condemn  the  property  of  the  defendants  for  a  side  track. 
On  the  return  of  service  of  notice,  three  commissioners  facts. 

were  appointed  to  assess  datnages,  who  ipade  their  report.  The 
defendant,  Heinen,  filed  separate  exceptions  to  the  report,  appear- 
ing for  no  other  purpose.  The  other  defendants,  except  Carter,  as 
to  whom  the  proceedings  were  dismissed,  also  filed  exceptions. 
The  exceptions  were  sustained,  and  the  court  being  of  the  opinion 
that  the  petition  did  not  state  facts  sufficient  to  authorize  the  ap- 
pointment of  commissioners,  dismissed  the  proceedings. 

1.  The  land  lies  in  Cole  county,  and  the  proceedings  could  not 
be  carried  on  in  any  other  county ;  but  inasmuch  as 

Heinen  did  not  reside  in  that  county,  or  in  tliat  judicial  ^SSSt?mm 
circuit,  under*  the  authority  of  Eailway  Co.  v.  Kellogg  roSS)*™"^"" 
et  al.y  54  Mo.  334,  he  should  not  have  been  joined  m 
the  same  petition.  But  that  did  not  justify  the  court  in  dismissing 
the  whole  cause.  The  misjoinder  could  have  no  further  effect 
than  to  call  for  a  dismissal  as  to  him. 

2.  Three  of  tlie  defendants  were  minors.  If  these  defendants 
had  guardians,  then  such  guardians  should  have  been  made  de- 
fendants according  to  the  plain  terms  of  section  892,  L^g^o,,^oBg 
Kevised  Statutes.  If  they  were  not  under  guardian-  -odabdiahs 
ship,  then,  when  served  with  process,  guardians  for  the  "^"■■'^■'™ 
purposes  of  tlie  suit  should  have  been  appointed.     While  the  act 
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with  respect  to  the  condemnation  of  lands,  makes  no  special  pro- 
vision for  the  appointment  of  guardians  for  the  purpose  of  the 
suit,  still  the  practice  act  does,  and  it  would  be  against  all  reason 
to  permit  these  proceedings  to  ^o  on  to  a  condemnation  of  the 
minors'  property  without  a  guardian  to  look  to  their  interest. 

3.  Section  894,  Kevised  Statutes,  requires  that  the  report  of  the 
ooMMxsaioiiEu*  commissioners  shall  contain  a  specific  description  of  the 
KBPORT.  property  for  which  suc]i  damages  are  assessed.  The 
object  of  this  requirement  is  obvious.  The  report  is  to  be  i^ 
corded,  and  becomes  a  muniment  of  title,  and  it  ou^ht  to  be  made 
with  care.  The  report,  even  as  amended,  is  in  this  respect  defi- 
cient.   It  must  give  a  description  of  the  property  condemned. 

4.  The  evidence  shows  quite  satisfactorily  that  the  company  and 
AORBBMBHT  AS  Schocncn  could  not  and  did  not  come  to  any  agreement 
now.  '  with  respect  to  the  compensation  to  be  paid,  and  that 
an  effort  so  to  ^o  was  duly  made.  No  such  question  as  this  is  made 
by  the  exceptions  with  regard  to  any  of  the  other  defendants,  and 
the  petition  is  sufficient  in  that  respect.  It  clearly  asserts  that  no 
agreement  coald  be  made  as  to  compensation,  though  an  e£Eort  so 
to  do  had  been  made.  This  statement  must  be  taken  as  true  until 
<x>ntroverted.    H.  &  St.  Jo.  R.  Co.  v.  Muder,  49  Mo.  165. 

It  follows  from  what  has  been  said  that  the  report  of  the  com- 
missioners was  properly  set  aside,  but  the  court  erred  in  dismissing 
ing  the  entire  proceedings,  because  of  which  the  final  judgment  in 
that  respect  is  reversed  and  the  cause  remanded  for  farther  dis- 
position in  accordance  herewith.    The  other  judges  concur. 


Fatebson,  Newark,  Ain>  New  York  B.  Oa 

V. 

Kamlah. 

{Advance  Oate^  New  Jersey.    NownAer  8,  1886). 

Where  a  railroad  company  has  taken  |>os8e88ion  of  land  and  constructed 
its  road  upon  it,  but  has  made  no  compensation  to  the  land-owner,  equity 
will  not  permit  it  to  be  disturbed  in  its  possession  if  in  taking  possession  it 
has  acted  in  good  faith,  under  acquiescence  of  the  owner,  or  by  mistake  as 
to  the  property  or  as  to  the  valid ity  of  the  authority  ^iven  it  so  to  occupy, 
proyided  it  makes  compensation  if  equity  shall  so  require. 

The  facts  that  a  railroad  company  has  been  permitted  by  the  owner  of  land 
to  take  possession  of  it  for  the  purposes  of  its  road  and,  with  the  necessary 
expenditure,  adapt  it  to  such  uses,  and  occupy  it  accordingly  for  a  Ions  time, 
are  evidence  of  an  agreement  that  the  company  shall  have  the  land  upon 
making  proper  compensation. 
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In  such  a  case,  if  the  company  has  power  to  condemn  the  land,  it  may  pro- 
ceed to  do  BO  and  be  protected  by  injunction  in  its  possession  in  the  mean 
time;  if  it  has  not  power  to  condemn  and  eq\iity  demands  that  it  make  com- 
pensation, the  court  should  ascertain  the  compensation  by  an  issue  or  refer- 
ence ;  and  compensation  may  thus  be  fixed  even  if  tha  company  has  power 
to  condemn. 

Bill  for  relief.  On  motion  to  dissolve  preliminary  injunction. 
Upon  bill  and  answer  and  affidavits  annexed  to  each.  Motion 
denied. 

Charles  Z.  Corhin  for  defendant  for  the  motion. 

CorUamdt  Pa/rker  for  complainants,  contra, 

RuNYON,  Ohancsllor. — T]ie  bill  states  that  in  July,  1886,  the 
defendant  began  an  action  of  ejectment  in  the  Supreme  Court  of 
this  State,  against  the  complainants,  the  Paterson,  New-  facts. 

ark  &  New  York  E.  Co.,  and  the  New  York,  Lake  Erie  &  Western 
R.  Co.,  to  recover  possession  of  certain  land  in  Belleville  town- 
ship, in  Essex  county,  described  in  the  bill ;  that  he  is  prosecuting 
the  suit  to  trial  and  judgment ;  that  the  land  is  part  of  the  railroad 
route  of  the  Erie  Co.,  and  is  now  in  the  occupation  and  possession 
of  that  company  as  part  thereof ;  that  at  the  time  of  the  institution 
of  that  suit  there  were  and  had  been  for  a  long  time,  and  are  now, 
as  many  as  thirty  trains  of  cara  daily  ruuuing  thereon  for  the  ac- 
commodation of  the  public  between  Newark  and  Paterson ;  that 
the  complainants  cannot  cease  to  run  their  trains  over  the  road ; 
that  they  are  forbidden  to  do  so  ;'and  that  the  land  for  which  the 
action  was  brought  is  indispensable  to  them  in  the  discharge  of  the 
duty  imposed  upon  them  by  their  charter ;  that  the  Patei-son  & 
Newark  R.  Co.  was  incorporated  in  1864 ;  that  afterwards  it  was 
duly  organized  and  entered  upon  the  business  of  constructing  its 
road ;  that  it  surveyed  and  determined  upon  and  filed  its  route 
which  crossed  the  land  in  question ;  that  it  became  necessary  for 
the  company  to  have  and  use  that  land ;  that  it  thereupon  took 
possession  of  it,  claiming  to  have  a  right  to  it,  and  that  from  and 
ever  since  such  taking  possession  the  land  has  continuously  been 
occupied  as  and  for  part  of  its  route;  that  such  possession  was 
taken  contemporaneously  with  the  filing  of  the  route  in  the  secre- 
tary of  state's  office,  which  took  place  April  25,  1865 ;  that  in 
1867  the  Paterson  &  Newark  R.  Co.  leased  its  road  to  the  Erie  R. 
Co.  for  a  term  not  yet  expired ;  that  through  foreclosure  proceed- 
ings and  certain  authorized  conveyances  Uie  right  of  the  latter 
company  to  the  lease  and  the  demised  premises,  including  the  land 
in  question,  became  vested  in  1878  in  the  New  York,  Laie  Erie  & 
Western  R.  Co.,  and  that  under  other  proceedings  in  this  court  the 
property  and  franchises  of  the  Paterson  <fe  Newark  R.  Co.  were 
sold  to  certain  peraons  who  were  duly  incorporated  as  the  Paterson, 
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Newark  ife  New  York  R.  Co.,  which  is  now  the  lawful  owner  of 
the  land  subject  to  the  lease. 

The  bill  inrther  sti^ltes  that  owing  to  the  lapse  of  time,  the 
changes  of  the  ofBcere  of  the  companies,  the  death  of  most  of 
those  who  had  to  do  with  the  Patei-son  &  Newark  R.  Co.  in  its 
early  history,  the  changes  of  coansel  and  the  death  of  some  of  them, 
and  the  rather  loose  and  careless  manner  in  which  the  business  of 
that  company  was  transacted  in  the  first  years  of  its  existence,  the 
complainants  have  gi*eat  difficulty  in  determining  their  rights  to 
the  property  in  question  and  greater  difficulty  still  in  making  proof 
of  them  ;  that  a  study  of  the  early  minutes  of  the  company  sliows 
that  much  of  the  right  of  way  was  given  by  the  owners  of  the  land, 
and  that  in  such  cases  it  seldom  happened  that  any  deed  was  taken ; 
that  sometimes  the  owners  of  land  signed  agreements,  more  or  less 
formal,  evidencing  their  intention  to  give  such  ri^ht;  that  some- 
time the  agreements  stipulated  that  depots  should  be  established 
in  the  neighborhood  of  tlie  owner's  other  land,  and  sometimes  they 
stipulated  that  fences  sliould  be  built  and  maintained  by  the  com- 
pany, and  that  sometimes  they  provided  that  the  road  should 
within  a  specified  time  be  connected  with  other  roads;  that  the 
minutes  and  records  show  that  very  little  land  in  the  township  of 
Belleville  was  acquired  eitlier  by  purchase  or  by  condemnation, 
but  that  most  of  that  which  was  acquired  by  the  company  was 
given  under  a  contract  that  the  company  would  build  the  road  and 
establish  and  maintain  a  station  at  Belleville;  that  in  1868  the 
dii^ectors  agreed  with  the  contractor  to  pay  him  $120,000  for  ob- 
taining all  then  unobtained  right  of  way,  which  money  was  paid  to 
him  for  that  purpose,  and  an  entry  was  made  in  the  minutes  that 
all  such  right  of  way  had  been  actually  obtained ;  that  in  a  suit 
brought  in  this  court  by  one  DeWitt  and  others  it  appeared  that 
he  and  other  owners  of  land  crossed  by  the  railroad  in  the  town- 
ship of  Belleville  signed  an  agreement  in  writing  by  which  they 
bound  themselves  to  convey  the  right  of  way  to  the  company,  free 
of  all  charge  therefor,  and  licensed  the  company  to  occupy  it  at 
once,  and  construct  and  maintain  its  i*aiIroaa  there,  imposing  no 
condition  further  than  that  there  should  be  established,  by  con- 
nection or  otherwise,  a  continuous  line  of  railroad  to  the  city  of 
Newark,  and  also  a  depot  at  Belleville ;  that  that  agreement,  which 
was  made  in  1871,  had  been  lost  when  the  suit  agamst  DeWitt  and 
others  was  brought,  and  that  it  still  is  lost ;  that  in  that  suit  its 
existence  was  established  and  its  contents  were  stated  by  both  par- 
ties without  any  material  difference ;  and  that  tlie  names  of  all 
the  signers  were  not  given,  but  only  those  who  signed  in  relation 
to  the  parcel  of  land  in  question  in  that  suit,  but  that  it  appeared 
that  there  were  others. 

The  bill  char<res  that  the  owners  of  the  land  in  question  in  this 
suit  agreed  to  give  the  right  of  way.    It  further  states  that  it  was 
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in  1866  that  the  company  took  possession  of  the  land  and  built  its 
raih'oad  upon  it.  It  prays  a  decree  for  specific  performance  of 
6nch  agreement  as  the  complainants  may  be  able  to  establish,  and 
that  if  they  can  establish  no  agreement  nor  show  cause  why  they 
should  hold  the  land,  it  may  be  decreed  that  the  defendant  con- 
vey to  them  upon  receiving  from  tliem  due  compensation  to  be 
fixed  by  this  court. 

The  defendant  by  his  answer,  while  he  denies  that  the  company 
took  possession  under  or  by  virtue  of  any  agreement  or  conveyance, 
admits  that  the  road  was  laid  over  the  land  many  yeara  ago  (he 
sa^s  it  was  in  1867  or  1868),  and  that  the  company  took  possession 
without  protest.  It  appears  by  the  answer  that  such  taking  of 
possession  was  with  his  knowledge. 

.  On  the  filing  of  the  bill  an  injunction  was  granted  restraining 
the  defendant  from  proceeding  m  the  action  of  ejectment.  The 
defendant  now  moves  to  dissolve  it. 

That  the  complainants  had,  upon  the  statements  of  the  bill,  a 
right  to  the  injunction  on  the  ground  of  discovery,  cannot  be  denied. 
In  Garle  v.  Robinson,  3  Jur.  N.  S.  633,  the  complainant  „ 
alleged  seizin  of  Ins  father  tor  many  years  before  woht  to  ▲»  n. 
his  death  and  before  the  making  of  his  will,  and  pos-  ^^*^®"' 
session  under  the  will  ever  since;  and  that  the  defendant  for 
the  first  time  raised  a  claim  to  the  premises  thirty-three  years  after 
the  death  of  the  complainant's  father  thron^h  certain  persons; 
and  that  the  complainant  could  not  discover  whether  any  such  per- 
sons had  ever  been  interested  in  or  connected  with  the  premises. 
The  court  granted  an  injunction  to  restrain  an  ejectment  by  the 
defendant  until  an  answer  should  have  been  made  to  the  com- 
plainant's bill  for  discovery  of  the  character  or  right  in  which,  and 
the  pereons  through  whom,  the  defendant  claimed,  and  of  the 
nature  and  particulars  of  his  claim,  and  how  (not  speaking  of  the 
proof)  he  made  it  out. 

The  question  is  whether  the  complainants  are  entitled  to  a  con- 
tinuance of  the  injunction  now  that  the  discovery  has  been  made. 
The  claim  for  relief  presents  a  double  aspect.  The  complainants 
insist  tliat  they  have  a  good  legal  title  which,  if  they  can  establish 
it  (to  which  end  they  pray  discovery),  will  entitle  them  to  a  per- 
petual injunction,  and  that  failing  that,  they  have  a  good  equitable 
title  in  which,  under  the  circumstances,  they  ought  to  be  protected. 

If  the  court  is  satisfied  that  they  are  acting  in  good  faith,  they 
are  entitled  to  a  continuance  of  the  injunction.  They,  and  those 
under  whom  they  claim,  have  not  only  been  in  open  and 
notorious  possession  of  the  property  as  part  of  their  Sb"'dStuSbS 
railroad  for  about  twenty  years,  as  the  complainants  Sow?*  *^*™' 
allege  and  the  defendant  admits,  but  they  have  had 
such  possession  with  the  full  knowledge  of  the  defendant  for  the 
whole  period,  and  they  have  used  it  and  still  ai-e  using  it  as  part 
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of  their  very  important  line  of  public  transportation.  Where  pos- 
session of  land  has  been  taken  for  a  public  work  and  the  work  has 
been  constructed  upon  it  but  no  compensation  has  been  made  for 
the  land,  if  the  company  in  taking  possession  has  acted  in  good 
faith  under  acquiescence  of  the  owner  or  by  mistake  as  to  the 
property  or  as  to  the  validity  of  the  authority  given  it  so  to  occupy, 
and  the  property  is  in  public  use,  equity  will  not  permit  the  com- 
pany to  be  disturbed  in  its  possession,  provided  it  makes  compen- 
sation if  equity  shall  so  require. 

Trenton  Water  Power  Co.  v.  Chambers,  1  Stock.  475 ;  Carson 
V.  Coleman,  3  Stock.  106 ;  Pickert  v.  Ridgefield  Park  R.  Co.,  10 
0.  E.  Green,  316;  N.  Y.  &  Greenwood  Lake  R.  Co.  v.  Stan- 
ley, 7  Stew.  55  ;  North  Hud.  Co.  R.  Co.  v,  Booraem,  1  Stew.  450 ; 
Beaufort  v,  Patrick,  17  Beav.  60 ;  Wood  v.  Charing:  Cross  R.  Co., 
33  Beav.  290 ;  Deere  v.  Guest,  1  Myl.  &  Craig,  516 ;  Greenhalgh 
V.  Manchester  &  B.  R.  Co.,  3  Myl.  &  Craig,  784;  Langford  v. 
Brighton,  etc.,  R.  Co.,  4  Ry.  &  Can.  Cas.  69 ;  Powell  v.  Thomas, 
6  Hare,  300. 

If  in  this  case  the  company  has  power  to  condemn,  it  may,  if 
necessarv,  take  proceedings  in  condemnation  to  gain  legal  title,  and 
it  should  under  the  circumstances  be  protected  m  its  possession  by 
this  court  until  it  shall  have  done  so.  North  Hudson  Co.  R.  Co. 
V.  Booraem,  siepra. 

If  it  has  not  power  to  condemn,  and  equity  demands  that  it  make 
compensation,  this  court  should  itself  ascertain  the  compensation, 
either  by  means  of  an  issue  or  of  a  reference.  And  the  compen- 
sation may  thus  be  fixed  even  if  the  company  has  power  to  condemn* 

It  is  argued  that  the  opinion  of  the  Court  of  Errors  and  Appeals 
in  N.  T.  &  Greenwood  Lake  R.  Co.  v.  Stanley,  8  Stew.  283,  is  in 
contrariety  to  the  views  above  expressed  ;  that  that  court  there  said 
that  an  injunction  in  such  a  case  as  this  would  not  be  maintained 
except  where  there  was  an  agreement  for  the  land  between  the  de- 
fendant or  those  under  whom  he  claims  and  the  company,  or  those 
under  whom  it  claims,  which  has  not  been  carried  out  and  upon 
the  faith  of  which  there  has  been  an  expenditure  of  money. 

The  court  in  the  language  referred  to  was  not  laying  down  the 
rule  to  govern  all  such  cases,  but  was  speaking  merely  with  refer- 
ence to  the  circumstances  of  that  particular  case.  And  if  it  is  to 
be  understood  as  laying  down  such  rule,  this  case  is  within  the 
rule.  Where  a  company  has  been  permitted  by  the  owner  of  land 
to  take  possession  of  it  for  the  purposes  of  its  railroad  and  to 
occupy  it  accordingly  and  with  the  necessary  expenditure  of  money 
adapt  it  to  such  uses,  and  has  permitted  it  so  to  occupy  and  use  it 
for  a  long  time,  the  facts  are  evidence  of  an  agreement  that  the 
company  shall  have  the  property  upon  making  proper  compensation. 

In  this  case,  according  to  the  answer,  the  company  took  posses- 
sion about  1867  or  1868  (the  bill  says  it  was  earlier,  in  1866) ;  and 
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the  defendant  permitted  it  to  do  so  without  protest  and  in  view  of 
negotiations  for  payment.  Tlie  defendant  offered  to  convey  the 
rignt  of  way  provided  the  company  would  grade  a  certain  avenue 
in  connection  with  its  work  upon  its  railroad  route.  The  agent 
with  whom  the  negotiation  was  made  replied  that  he  would  report 
the  offer  to  the  company  and  that  he  presumed  that  it  would 
accept  it.  Some  time  after  that  an  engineer  of  the  company  came 
to  the  defendant  and  stated  that  the  offer  was  refused.  After- 
wai*ds,  and  during  the  lifetime  of  James  Fisk,  Jr.,  there  was  a 
project  on  the  part  of  Fisk  in  behalf  of  the  Erie  R.  Co.  to  run 
trains  for  rapid  communication  between  New  York  and  Newark, 
stopping  at  a  station  above  Belleville  on  thfe  defendant's  property  ; 
the  defendant  at  once  called  upon  Fisk  and  offered,  in  case  tha^ 
plan  should  be  carried  out,  to  convey  to  the  company  the  right  of 
way  and  land  for  a  depot,  but  the  answer  says  the  plan  was  aban- 
doned. About  1873  he  made  frequent  applications  to  Mr.  Atter- 
bury,  an  officer  of  the  Erie  R.  Co.  (and  afterwards  of  the  New 
York,  Lake  Erie  &  Western  R.  Co.),  in  Now  York,  for  payment 
for  his  land.  The  claim  was  recognized  by  Mr.  Atterbury  as  a 
valid  one,  and  negotiations  were  kept  up  intermittently  until  about 
1882,  when  Mr.  Atterbury  requested  the  defendant  to  make  out  a 
statement  of  the  vahie  of  the  land,  and  referred  him  to  the  solici- 
tor of  the  company  in  this  State,  who  was  also  a  director.  The 
defendant  frequently  applied  to  the  latter  accordingly  for  payment 
but  without  success.  It  appears  from  this  statement  that  the  com- 
pany was  permitted  by  the  defendant  to  take  possession  of  his  land 
and  build  its  road  upon  it  upon  the  understanding  that  it  was  in 
some  way  to  make  compensation  for  it.  The  facts  as  stated  by  the 
answer  are  evidence  of  an  agreement  to  that  effect. 
The  motion  to  dissolve  will  be  denied,  but  without  coBts. 


In  r^  Proceedings  by  St.  Paul  and  Nobthsrn  Paodio  B.  Co.,  etc., 
MiNNSsoTA,  St.  Cboix  &  Wisconsin  R.  Oo. 

(AdwmM  OoM^  Minneiota.    November  23,  1886.) 

A  corporation  formed  by  a  consolidation  of  a  domestic  and  a  foreign  cor- 
poration, pursuant  to  chapter  94,  Qen.  Laws  Minn.  1881,  must  be  deemed  a 
*< domestic  corporation."  In  proceedings  under  title  1,  c.  84,  Gen.  St.  1878, 
to  take  private  property  for  public  uses,  in  the  case  of  domestic  corpora- 
tions, the  mode  of  service  of  notice*  provided  in  section  15,  to  wit,  **upon 
the  president,  secretary,  or  any  director  or  trustee  of  such  corporationi"  is 
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excluBive;  and  hence  service  ''upon  any  acting  ticket  or  freight  agent,"  un- 
der chapter  64,  Laws  1871  (Gen.  St.  1878,  c.  66,  §  62),  would  not,  in  such 
proceedings,  be  legal  service. 

Appeal  from  an  order  of  the  District  Court,  Bamsej  county. 
Proceedings  to  condemn  lands  for  railroad  pnrposes. 
D,  A,  Secovibe  for  appellant. 
Henry  B,  Wenzel  for  respondent. 

Mitchell,  J. — These  proceedings  were  instituted  under  title  1, 
c.  34,  Gen.  St.  1878,  to  condemn  certain  lands  of  respondent  for  the 
uses  of  appellant's  railway.  Service  of  the  notice  required  by 
section  15  of  the  chapter  cited  was  made  upon  a  ticket  agent  of  the 
respondent.  The  sufficiency  of  this  service  is  the  only  question 
involved  in  this  appeal.  It  is  alleged,  without  further  explanation, 
»that  the  respondent  "  was  created  bv,  and  exists  under,  the  laws  of 
Wisconsin  and  Minnesota."  We  shall  assume  thdt  it  is  a  corpora- 
tion formed  by  the  consolidation  of  a  Wisconsin  and  Minnesota 
corporation,  pui-suant  to  chapter  94,  Gen.  Laws  1881,  as  this  is  the 
only  kind  of  a  corporation,  that  we  can  think  of,  of  which  the 
statement  referred  to  could  be  true.  /This  being  so,  it  must  be 
deemed  a  domestic  corporation,  as  it  is  only  by  virtue  of  our  laws 
that  it  exists  as  a  corporation  in  this  State.  Therefore  it  cannot  be 
called  a  '*  non-resident,"  although  its  general  offices  be  in  the  State 
of  Wisconsin.  It  follows  that  the  provisions  of  Gen.  St.  c.  76,  §  1, 
have  no  application.  Indeed,  no  such  claim  is  made  by  counsel, 
although  it  appears  from  the  affidavit  used  in  the  court  below  that 
respondent  did  assume  under  that  statute  to  appoint  an  agent  upon 
whom  service  might  be  made. 

In  1871  a  statute  was  enacted  that  service  of  all  process  and 
papers  in  Ruy  civil  action  or  proceeding,  before  any  justice  of  the 
peace,  or  in  the  district  court,  against  any  railroad  company  in  this 
State,  might  be  made  upon  any  acting  ticket  agent  or  freight  agent 
of  such  company  within  the  county  in  which  the  action  or  pro- 
ceeding shall  be  commenced.  Gen.  Laws  1871,  c.  64  (Gen.  St. 
1878,  c.  66,  §  62).  This  statute  is  broad  enough  in  its  terms  to 
include  this  notice  in  these  proceedings.  But,  under  the  statute 
then  existing,  no  such  notice  was  required  to  be  served.  Gen.  St. 
1866,  c.  34,  §  15.  This  notice  was  first  required  by  the  amend- 
ment of  1872  (Gen.  Laws  1872,  c.  53,  §  2;  Gen.  St.  1878,  c.  34, 
§  15).  This  act  of  1872,  requiring  this  notice,  made  express 
provision  for  the  mode  of  service.  In  case  of  domestic  corpora- 
tions, it  provides  that  ^^  such  service  may  be  made  upon  the  pres- 
ident, secretary,  or  any  director  or  trustee  of  such  corporation." 
We  think  that  the  provisions  of  this  statute  as  to  the  mode  of 
service  must,  as  to  all  cases  to  which  they  are  applicable,  be 
deemed  exclusive.  It  follows  that  the  service  in  this  case  was  not 
a  legal  service.    We  might  add  that,  as  the  statute  of  1872  makes 
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no  proyision  for  service  upon  domestic  corporations  which  have 
no  officer  in  this  State  upon  whom  legal  service  of  the  notice  can 
be  made,  we  see  no  reason  why  Oen.  St.  1878,  c.  66,  §  63,  would 
not  be  applicable  to  such  a  case.    Order  affirmed. 


FSANKEL 

V. 

Chicago,  BuBLmoioN  and  Paoifio  E.  Co.  et  oL 

(Advance  Casey  Iowa,    December  18,  1886.) 

A  railway  company  which  purchases  the  road  of  another  company  during 
the  pendency  of  an  appeal  from  an  award  of  damages  in  a  condemnation  pro- 
ceeding to  obtain  a  rignt  of  way  for  the  road  purchased,  is  liable  for  the  costs 
incurred  on  such  appeal  by  the  company  from  which  the  road  is  purchased. 

In  an  action  in  equity  to  enforce  a  judgment  for  costs,  where  it  appears 
that  the  plaintiff  has  not  paid  all  the  costs  taxed,  a  decree  enforcing  the 
payment  of  the  judgment  will  be  so  made  as  to  provide  that  the  costs,  when 
collected,  shall  be  paid  to  the  persons  entitled  to  them. 

An  entry  in  the  record  of  the  words,  '*  Judgment  for  costs,  taxed  at 
$ ,"  is  a  sufficient  judgment. 

Appeal  from  Circuit  Court,  Mahaska  county. 

Action  in  chancery,  to  enforce  against  the  Central  Iowa  R.  Co.  cer- 
tain judgments  for  costs  recovered  by  plaintiff  in  the  Circuit  Court 
of  Mahaska  county,  upon  appeals  by  the  Chicago,  Burlington  & 
Pacific  R.  Co.,  in  proceedings  under  the  statute,  instituted  by  it  for 
the  condemnation  of  land  owned  by  plaintiff,  over  which  the  rail- 
road constructed  by  it,  and  now  owned  by  the  Central  Iowa  R. 
Co.,  was  constructed.  There  was  a  decree  granting  the  relief 
prayed  for  b^  plaintiff.     The  Central  Iowa  R.  Co.  appeals. 

«/.  H,  Blair  and  A.  C,  DaJ/u  for  appellant. 

J.  F.  <k  W.  B.  Laeey  for  appellee. 

Beck,  J. — 1.  The  undisputed  facts  in  the  case  necessary  to  be 
considered  in  order  to  determine  the  case  are  these :  The  Chicago, 
Burlington  &  Pacific  R.  Co.,  in  the  construction  of  its  facts. 

railroad,  instituted  two  proceedings  for  the  condemnation  of  land 
owned  by  plaintiff,  over  which  its  road  was  about  to  be  constructed. 
After  the  damages  were  assessed,  the  railroad  company  deposited 
the  money  in  the  hands  of  the  sheriff,  and  appealed  the  case  to  the 
Circuit  Court.  While  these  appeals  were  pending,  the  Central 
Iowa  R.  Co.  acquired  the  railroad  built  by  the  otner  railroad  company. 
The  plaintiff  alleges  that  the  pnrchase  was  made  under  a  contract 
between  the  two  railroad  companies  made  before  the  condemnation 
proceedings  involved  in  this  case  were  instituted.    This  is  denied 
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by  defendant ;  but,  for  the  purposes  of  the  case,  it  may  be  admitted 
that  no  Bach  contract  was  made.  In  one  of  the  condemnation 
oases,  after  appeal,  the  amonnt  of  the  recovery  was  agreed  upon  by 
the  parties,  being  $50  less  than  was  awarded  by  the  sheriff's  jnry. 
The  costs  were  not  paid,  but  a  judgment  was  rendered  therefor 
against  the  Chicago,  IJurlington  &  Pacific  R.  Oo.  In  the  other 
case  there  was  a  trial,  and  plaintiff's  damages  were  awarded  at  $50 
less  than  the  amount  recovered  in  the  original  condemnation  pro- 
ceedings, and  judgment  for  costs  was  rendered  against  the  Chicago, 
Burlington  &  racific  R.  Co.  The  Central  Iowa  R.  Co.  was  not  a 
party  to  these  cases.  The  Chicago,  Burlington  &  Pacific  R.  Co. 
IS  insolvent,  and  in  fact  defunct. 

2.  In  view  of  these  facts,  it  is  our  opinion  that  plaintiff  is 
entitled  to  recover  the  costs  against  the  Central  Iowa  K.  Co.  and 
to  enforce  the  judgment  therefor  as  a  lien  against  the  railroad,  or 
any  part  thereof.  After  the  assessments  of  damages  by 
coiiPANTLiABLB  tlic  Sheriff's  jury,  the  railroad  company  was  authorized 
to  deposit  with  the  sheriff  the  amount  thereof,  and 
enter  upon  the  land.  It  was  authorized  to  appeal,  but,  in  case  it 
did  BO,  the  money  deposited  was  to  be  retained  by  the  sheriff  until 
the  case  should  be  disposed  of  on  the  appeal.  Code,  §§  1254, 1255. 
Upon  the  appeal,  the  assessment  of  tne  sheriff's  jury  may  be  in- 
creased or  diminished.  If  diminished,  the  sheriff  shall  pay  to  the 
land-owner  only  the  amount  assessed  upon  the  appeal ;  if  increased^ 
he  shall  remove  the  railroad  company,  and  those  acting  under  it^ 
from  the  land.  Code,  §§  1258, 1259.  No  judgment  is  to  rendered 
for  the  damages  assessed  on  the  appeal.  The  obvious  reason  for 
this  provision  is  that  the  damages  are  required  to  be  deposited  with 
the  sneriff  before  entry  upon  the  land,  and,  if  the  damages  are  in- 
creased, the  judgment  is  to  be  enforced  by  turning  the  company 
out  of  possession  of  the  land ;  but  judgment  for  costs  is  to  l>e 
rendered.    Code,  §  1257. 

While  the  Central  Iowa  R.  Co.  was  not  a  party  to  the  condem- 
nation proceedings  or  appeals,  yet,  upon  its  acquisition  of  the  rail- 
road, the  law  charges  it  with  notice  thereof,  for  they  were  then 
pending.  The  appeals  were  prosecuted  for  the  benefit  of  that 
company,  even  if  the  money  had  been  deposited  by  the  Chicago, 
Burlington  &  Pacific  R.  Co.,  for  the  reason  that  a  judgment  could 
have  been  i-ecovered  for  a  sum  in  excess  of  the  assessment  by  the 
sheriff's  jury,  which  it  would  have  been  required  to  pay,  or  have 
been  dispossessed  of  the  land.  The  Iowa  Central  R.  Co.  had 
notice  of  the  pendency  of  the  appeal.  When  it  acquired  the  road 
it  had  an  interest  in  the  litigation  upon  the  appeals,  which  must  be 
presumed  to  have  been  prosecuted  for  its  benefit  alone,  and  it  does 
not  appear  that  the  other  company,  if  solvent,  had  any  interest 
under  any  contract  or  warranty  binding  it  to  pay  all  liabilities  in- 
curred for  right  of  way. 
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Bat  tlie  Central  Iowa  B.  Co.  acquired  no  absolute  estate  in  the 
lands  of  plaintiff  condemned  by  the  sheriff's  jury  until  the  judg- 
ment upon  the  appeals  had  been  rendered,  for  it  was  liable  to  be 
ousted  therefrom,  as  we  have  above  shown.  Now,  as  that  com- 
pany had  notice  of  the  pendency  of  the  appeal,  and  bad  an  interest 
therein,  and  did  not  acquire  an  absolute  right  in  plaintiff's  land  until 
the  appeals  were  disposed  of,  and  as  it  must  be  presumed  that  the 
appeals  were  prosecuted  in  its  interest  by  the  other  company,  which 
is  insolvent,  and  now  defunct,  the  plainest  equity  demands  that  it 
should  take  the  place  of  the  Chicago,  Burlington  &  Pacific  R.  Co. 
and  respond  to  all  its  liabilities  incurred  in  the  appeal.  The  liabil- 
ity for  the  costs  was  incurred  in  the  acquisition  ox  plaintiff's  lands. 
They  are  a  part  of  the  purchase  price,  as  it  were,  of  these  lands ; 
being  added  in  the  damages,  both  together  constituting  the  price 
thereof  which  the  Chicago,  Burlington  &  Pacific  R.  Co.  was  re- 
quired to  pay.  The  law  assesses  the  costs  as  a  part  of  the  debt  of 
tnat  company  for  the  lands. '  Upon  the  clearest  principles  of  jus* 
tice  and  equity,  and  in  accord  with  the  analogies  of  remedies  often 
enforced  in  the  court  of  equity,  the  Central  Iowa  R.  Co.  ought  to 
be  held  liable  for  the  judgment  for  costs,  which  should  be  declared 
a  lien  upon  the  land  taken  from  plaintiff  in  the  condemnation  pro- 
ceedings. 

3.  It  is  urged  that  plaintiff  has  not  paid  all  the  costs  taxed  against 
the  defendant.  He  surely  can  recover  for  the  costs  he  has  paid, 
and,  as  he  is  liable  for  the  balance,  he  ought  to  be  protected  by  a 
decree  which  will  enforce  their  payment  by  defendant.  The  de- 
cree of  the  court  below  may  be  modified  so  as  to  provide  that  the 
costs,  when  collected,  shall  be  paid  by  the  clerk  of  the  Circuit 
Court  to  tlie  parties  entitled  thereto. 

I  4.  Defendant's  counsel  insist  that  there  was  no  judgment  for 

costs  in  the  Circuit  Court.     In  each  case  the  record  shows  an  entry 

in  the  words,  "  Judgnient  for  costs,  taxed  at  $ ."  sutfioibsot  of 

This  is  the  uniform  practice  of  entering  judgments.  J^"'"®"""- 
Probably  it  is  usual  for  the  amount  of  the  costs  to  be  entered  after 
the  term,  when  the  clerks  finds  time  to  tax  them.  But  the  judg- 
ment is  for  the  costs,  and  the  clerk  is  authorized  to  tax  them  at  any 
time  he  may  fill  the  blank.  The  costs  are  often  retaxed,  when  the 
amount,  even  should  the  blank  have  been  filled,  could  be  changed. 
The  cases  cited  by  defendant's  counsel  are  not  in  confiict  with  our 
conclusion  on  this  point. 

We  have  considered  with  attention  all  positions  argued  by  de- 
fendant's counsel,  and  the  authorities  cited  by  them,  but  they  are 
not  in  confiict  with  the  broad  and  solid  equity  upon  which  we  base 
our  conclusions. 

»  The  decree  of  the  Circuit  Conrt  will  be  aflSrmed,  except  so  far 

as  it  must  be  modified  in  order  to  comply  with  our  conclusions  and 
order  set  out  in  point  3  of  this  opinion.     AflSrmed. 


i 
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Dodge 

V. 

Obcaha  &  Southwestern  E.  Co.  et  al. 

(Advance  Case,  Ntibratika.     October  27,  1886.) 

Where  an  action  has  been  commenced,  the  transfer  by  the  plaintiff  of  his 
interest  in  the  subject  of  the  action  to  another  will  not  prevent  the  prosecu- 
tion of  the  suit  to  its  termination  in  the  name  of  the  original  plaintiff. 

Where  real  estate,  as  a  town  lot,  upon  which  there  is  a  mortgage  duly  re- 
corded, is  taken  by  a  railroad  company  for  right-of-way  purposes,  in  the  ex- 
ercise of  its  right  of  eminent  domain,  and  the  whole  of  the  lot  is  taken,  the 
condemnation  money  being  paid  to  the  mortgagor  and  holder  of  the  legal 
title,  in  an  action  against  such  railroad  company  by  the  mortgagee  to  fore- 
close the  mortgage,  the  question  as  to  whether,  by  the  condemnation  pro- 
ceeding, the  railroad  company  acquired  the  fee  to  the  property  or  an  ease- 
ment, 18  not  deemed  material,  and  is  not  decided.  The  whole  of  the  prop- 
erty being  taken,  the  effect  upon  the  mortgagee's  security  is  the  same. 

Where  a  railroad  company,  in  the  exercise  of  its  riffht  of  eminent  domain, 
leeks  to  appropriate  private  property  to  its  own  use  tor  the  purpose  of  right 
of  way,  by  condemnation  and  appraisement,  all  persons  having  an  interest 
in  the  property,  including  mortgagees,  should  be  made  parties  to  the  proceed- 
ing by  proper  notice ;  and  if  such  company  fail  so  to  do,  and  pay  the  money 
to  a  person  not  entitled  thereto,  such  proceeding  and  payment  are  void  as  to 
all  persons  not  parties  thereto. 

In  case  of  such  proceedings  to  condemn  real  estate  upon  which  there  is  a 
mortgage  of  record,  the  condemnation  money  found  due  the  owner  of  the 
land  should  be  applied,  first,  to  the  payment  of  the  amount  due  upon  the 
mortgage,  and  the  remainder  to  the  holder  of  the  legal  title.  In  case 
such  payment  is  not  made  or  tendered  to  the  morgagee  by  proper  notice  of 
the  proceeding,  he  is  not  affected  thereby,  and  may  foreclose  his  mortgage, 
as  affainst  the  railroad  company,  by  proper  action. 

The  proceeding  to  foreclose  a  real-estate  mortgage  is  void  as  to  all  persons 
interested  in  the  subject  of  the  suit  who  are  not  parties  to  the  action. 
Therefore,  if  such  persons  are  not  made  parties,  another  action  may  be  insti- 
tuted either  by  or  against  them,  for  the  purpose  of  determining  their  rights; 
if  against  them,  it  may  be  by  the  purchaser  of  the  property  sold  under  the 
first  foreclosure. 

Appeal  from  District  Coart,  Douglas  county. 

Redick  &  Redick^  for  appellee. 

C.  J.  Chreene  and  Ma/rquette  cfe  Deweese^  for  appellants. 

Beese,  J. — ^The  facts  in  this  case,  substantially  as  stated  in  the 
abstract,  are  s^  follows : 

On  the  17th  day  of  December,  1872,  Eollin  C.  Smith  and 
Wallace  R.  Bartlett  were  the  owners  of  lot  4,  in  block  232,  in 
FAon.  the  city  of  Omaha,  as  originally  surveyed  and  platted ; 

that  on  said  day  the  said  Smith  and  Bartlett  borrowed  $1000  of 
Daniel  Sodge,  appellee  in  this  case.     On  the  6th  day  of  March, 


EMINENT  DOMAIN — M0BTGA6S.  261 

1873,  for  the  purpose  of  securing  the  payment  of  said  amount,  the 
said  Smith  and  Bartlett  executed  and  delivered  a  mortgage  u{)oii 
said  above-described  real  estate  to  the  said  Daniel  Dodge,  which 
mortgage  was  duly  recorded  March  20,  1873.  On  the  17th  day 
of  April,  1873,  the  Omaha  &  Southwestern  B*  Co.,  one  of  the 
appellants  herein,  condemned  and  appropriated  all  of  said  lot  for 
n^ht-of-way  purposes,  the  said  Omalia  &  Southwestern  R.  Ca 
bemg  duly  organized  under  the  laws  of  the  State  of  Nebraska. 
The  railroad  company  took  possession  of,  and  has  remained  in 
possession  of,  the  said  property  ever  since.     That  on  February  23, 

1877,  the  said  appellee,  Daniel  Dodge,  filed  his  petition  in  Douglas 
county  District  Court  against  said  Bartlett  and  Mary  A.  Smith,  and 
the  administrators  of  Kollin  C.  Smith,  then  dead,  setting  forth 
the  execution  and  delivery  of  said  notes  and  mortgage.  The  said 
railroad  company'  was  likewise  made  a  party,  but  was  thereafter 
dismissed.  A  decree  was  taken  against  said  Bartlett  and  Mary  A. 
Smith,  and  the  adtninistrators  of  Kollin  C.  Smith,  at  the  February 
term  of  said  court,  for  the  sum  of  $1,276.66,  and  $51  attorney's 
fees. 

On  May  2,  1877,  an  order  of  sale  was  issued  out  of  said  court, 
commanding  the  sheriff  to  sell  said  property  in  satisfaction  of  said 
decree,  which  order  was  returned  on  Au^st  30th  thereafter,  in- 
doreed,  "  Property  not  sold  for  want  of  bidders."  Afterwards,  to 
wit,  April  12,  1878,  an  alias  order  of  sale  was  issued,  commanding 
the  sheriff  of  said  county  to  appraise  and  sell  said  property  in  satis- 
faction of  said  decree,  which  alias  order  was  on  the-  29th  of  Jun6, 

1878,  returned  into  said  court  indorsed,  "  Being  not  sold  for  want 
of  bidders." 

On  December  1,  1877,  plaintiff  filed  his  petition  in  said  cause, 
asking  that  said  judgment  and  first  order  of  sale  be  set  aside, 
and  for  leave  to  file  an  amended  petition,  making  new  parties  de- 
fendant, to  wit,  the  Omaha  &  Southwestern  R.  Co.  and  George 
C.  Hobbey;  and  on  December  1,  1877,  it  was  ordered  and  ad- 
judged by  said  court  that  the  decree  and  order  of  sale  be  set  aside, 
and  leave  granted  plaintiff  as  asked  for  in  his  petition.  In  accord- 
ance with  said  order,  plaintiff,  on  January  17,  1878,  filed  an 
amended  petition  in  said  suit  making  said  Omaha  &  Southwestern 
B.  Co.  and  said  George  Hobbey  parties  defendant  in  said  cause. 
Afterwards,  and  on  February  13, 1878,  said  Omaha  &  Southwestern 
R.  Co.,  by  its  attorney,  fileo  a  motion  asking  that  said  order,  and 
all  thereof,  be  set  aside  on  the  ground  that  the  court  had  no  juris- 
diction ;  which  said  motion  was,  on  April  6,  1878,  sustained  by 
said  court  upon  the  grounds  stated  therem,  and  no  other,  and  said 
order  was  set  aside  and  dismissed  without  prejudice  as  to  the 
Omaha  &  Southwestern  R.  Co.  Afterwards,  to  wit,  on  Novem- 
ber 29,  1880,  a  third  order  of  sale  was  issued,  directed  to  the 
sheriff  of  said  Douglas  county,  commanding  him  to  advertise  and 
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sell,  according  to  law,  the  said  property  in  satisfaction  of  said 
decree ;  and  in  pursuance  of  said  order  on  the  Slst  day  of 
DecGiuber,  1880,  said  property  was  offered  for  sale,  and  sold  to 
appellee  herein,  who  was  plaintiff  in  the  foreclosure  proceedings, 
he  being  the  highest  and  best  bidder  therefor,  for  $2,000,  that 
amount  being  not  less  than  two-thirds  of  the  appraised  value  of 
said  property.  Said  sale  was  duly  ratified  and  confirmed  by  said 
court,  and  a  deed  ordered,  which  was  afterwards  duly  executed, 
acknowledged,  and  delivered,  and  was  duly  filed  and  recorded  in 
the  county  clerk's  office  of  said  Douglas  county. 

On  the  10th  day  of  March,  1883,  this  action  was  commenced.  It 
is  alleged  in  the  petition  that  nothing  had  been  paid  on  the  notes 
and  mortgage  except  interest  to  December,  1874 ;  that  no  notice  of 
any  kind  of  the  condemnation  proceedings  was  ever  served  on 
plaintiff,  although  his  mortgage  was  on  record  when  defendants' 
petition  to  condemn  was  filed,  and  the  condemnation  money  was 
paid  into  court  and  drawn  out  by  the  mortgagors.  The  prayer  of 
the  petition  is  a  foreclosure  of  his  mortgage  as  against  the  de- 
fendant railroad  company.  On  the  30th  day  of  March,  1883, 
after  the  commencement  of  this  suit,  plaintiff  executed  to  John 
A.  Dodge  a  power  of  attorney  authorizmg  him  to  execute  a  quit- 
claim deed  therefor.  On  the  18th  day  of  April,  1883,  said  John 
A.  Dodge  executed  a  quitclaim  deed  to  John  I.  Kedick,  said  deed 
containing  the  following  in  addition  to  the  usual  recitals:  ^^And 
also  our  right,  title  of  the  proceeds  touching  said  lot,  notes,  and 
mortgage,  the  said  Kedick  to  litigate  said  suit  out  of  his  own  ex- 
penses.'' On  the  11th  of  April,  1885,  a  decree  was  entered  find- 
ing for  the  plaintiff,  and  that  there  was  due  on  the  mortgage  the 
sum  of  $2215,  and  decreeing  it  a  first  lien  on  said  property,  prior 
to  any  rights  of  defendant,  and  ordering  the  property  sold.  De- 
fendant appeals  to  this  court. 

It  is  claimed  by  appellant  that  plaintiff  is  not  the  real  party 
in  interest,  and  that  this  suit  cannot  be  maintained  bv  him,  the 
real  party  being  John  I.  Redick.  Upon  this  question 
partiu  iH  IN.  the  evidence  is,  that  the  suit  was  commenced  beiore  the 
nwAiroBorsuiT.  exccutiou  of  the  deed  to  Redick,  and  he  testifies,  in 
substance,  that  at  that  time  he  had  no  interest  in  the 
the  property ;  that  the  date  of  the  deed — the  18th  day  of  April, 
1873 — was  the  date  of  the  transaction.  This  testimonv  is  not 
directly  disputed  or  contradicted.  A  letter  from  plaintin,  written 
at  his  home  in  New  York,  dated  March  19,  1883,  to  his  brother, 
in  Omaha,  who  seems  to  have  had  charge  of  the  matter  at  the 
time  the  suit  was  instituted,  indicates  quite  clearlv  that  plaintiff 
did  not  then  know  that  the  suit  had  been  actually  commenced ; 
but  there  is  no  disaffirmance  of  the  act  of  his  brother  shown  after 
he  had  knowledge  of  what  was  done,  and  we  must  presume  he 
affirmed  it.    The  purchase  of  the  interest  of  tne  plaintiff  in  the 
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subject  of  the  action  would  not  prevent  the  prosecntion  of  the 
Bait  to  its  termination  in  the  name  of  the  original  plaintiff.  Civil 
Code,  §  45 ;  Mageman  v.  Bell,  13  Neb.  247. 

The  question  as  to  the  character  of  the  title  or  right  acquired  by 
defendant — wHether  the  fee  or  an  easement — is,  i  thinl,  unim- 
portant in  this  case,  as  the  result,  so  far  as  the  effect  upon 
the  property  and  the  rights  of  plaintiff  is  concerned,  claiiiaot^stitiji 
would  be  substantially  the  same  in  either  event ;  as,  if  "™^™**^ 
the  fee,  the  whole  title  of  the  mortgagor,  is  transferred  to  defend- 
ant, and  plaintiff's  security  destroyed,  if  affected  at  all;  and  if 
an  easement  only,  the  whole  of  the  mortgaged  property  has  been 
occupied,  and  there  is  nothing  remaining  upon  which  the  mort- 
gage could  operate  with  any  effect.  Believing  the  question  to  be 
an  immaterial  one  in  this  case,  we  express  no  opinion  upon  it. 

The  remaining  questions  are :  Did  tlie  condemnation  by  de- 
fendant of  the  lot  in  question  as  the  property  of  Smith,  the  mort- 
gagor, without  notice  to  plaintiff,  whose  rights  were  of  record,  and 
of  which  defendant  had  constructive  notice,  and  the  payment  of 
the  condemnation  money  into  court  to  be  paid  to  Smith,  divest 
plaintiff  of  his  securitv,  or,  rather,  of  his  right,  upon  foreclosure, 
to  give  possession  of  the  propertv  upon  sale  ?  And,  if  not,  has  his 
foreclosure  of  the  mortgage,  and  purchase  of  the  property  for  a 
sum  more  than  the  amount  of  his  decree,  cancelled  his  demand,  and 
left  him  without  a  remedy  ? 

Upon  the  first  proposition,  we  think  the  proceeding  to  con- 
demn, being  as  it  was,  without  notice  to  plaintiff,  and,  as  he 
testifies,  witliout  his  knowledge,  could  not  affect  his  rights  in  the 
premises. 

In  Jones  on  Mortgages,  §  708,  it  is  said :  "  "When  the  mortgaged 
propertv  has  been  turned  into  money,  or  a  claim  for 
money  in  any  way,  as,  for  instance,  by  the  taking  of  ok  mobtoaobd 
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the  property  for  public  uses,  or  for  the  use  of  a  cor-  kot  afkicct 
poration  under  authority  of  law,  the  riglits  of  the  mort- 
gagee remain  unaltered,  and  he  is  entitled  to  have  the  money  in 
place  of  the  land  applied  to  the  payment  of  his  claim.  Thus,  if  a 
street  be  laid  out  tlirough  land  subject  to  a  mortgage,  although  the 
damages  be  assessed  to  the  mortgagor,  the  mortgagee  is  entitled  to 
them  as  an  equivalent  for  the  land  taken  for  the  street."  And 
thus  the  "  damages  awarded  to  a  mortgagor  for  the  right  of  way 
or  other  public  improvement  becomes  a  substitute  for  tne  premises 
taken,  and  the  mortgage  is  a  specific  lien  upon  the  fund."  See, 
also,  Brown  v.  Stewart,  1  Md.  Ch.  87 ;  Piatt  v.  Bright,  31  N.  J. 
Eq.  81,  and  cases  cited  ;  Korer,  B.  258. 

By  sections  95  et  se^.^  c.  16,  Comp.  St.,  it  is  provided,  in  sub- 
stance, among  other  things,  that  a  railroad  company  may  purchase 
real  estate  for  its  right  of  way  ;  but,  if  the  owner  refuses  to  grant 
the  right  of  way,  it  may  be  taken,  and  the  value  ascertained  in  the 
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manner  provided.  This  step  can  be  taken  only  after  10  days^ 
notice,  in  writing,  to  tlie  owner.  The  company  may  pay  to  the 
county  judge,  for  the  use  of  the  owner,  the  money  louna  due  by 
the  commissioners  appointed  to  ascertain  the  amount.  In  Gerrard 
V.  E.  Co.,  14  Neb.  270  ;  s.  c,  10  Am.  &  Eng.  E.  E.  Gas.  506,  it 
is  decided  that  the  word  *'  owner,"  as  used  in  this  statute,  applies 
to  any  person  having  an  interest  in  the  estate.  Plaintiff  not  having 
been  notified*  of  the  condemnation  proceeding,  his  interest  was  not 
affected  in  any  w^y  thereby.  Pratt  v.  Bright,  svpra,  and  cases 
there  cited ;  State  Nat.  E.  Co.  v.  Easton  &  A.K.  Co.,  36  N.  J. 
Law,  181 ;  Wilson  v.  E.  Co.,  67  Me.  358. 

By  the  statute  above  referred  to,  it  is  within  the  power  of  a 
railroad  company  to  designate  the  owner  of  the  real  estate  to  be 
condemned  to  its  use,  and  this  designation  by  it  is  virtually  notice 
to  the  county  judge  with  whom  it  deposits  the  money  to  pay  it 
out  to  the  person  named  by  it.  The  responsibility  of  making  all 
persons  entitled  to  the  fund  parties  to  the  action  rests  with  it,  and 
it  acts  at  its  own  peril  when  it  fails  to  make  interested  persons, 
whose  interests  are  shown  by  record,  parties  to  the  proceeding,  in 
order  that  they  may  assert  their  right  to  the  fund  paid  in.  The 
right  of  eminent  domain,  or  paramount  ownership,  is  the  exercise 
01  the  sovereign  power  of  the  State  in  the  name  of  the  corpora- 
tion by  whom  the  right  is  invoked.  The  Constitution  provides 
that  "  the  property  of  no  person  shall  be  taken  or  damaged  for 
public  use  without  just  compensation  therefor."  If  mortgaged 
property  can  be  literally  destroyed,  as  in  this  case,  without  notice 
to  the  mortgagee,  or  any  compensation  to  him,  then  the  provision 
of  the  Constitution  above  quoted  would  be  without  practical  force, 
and  would  remain  only  in  theory.  This  is  not  answered  by  the 
suggestion  that  the  fee  to  the  lot  remains,  upon  which  the  mort- 
gage can  operate;  for,  even  if  this  be  tnie,  the  fee  is  wholly 
worthless,  so  far  as  present  uses  are  concerned,  the  whole  lot  hav- 
ing been  taken,  and  it  would  require  a  high  degree  of  faith  to 
enable  one  to  look  forward  to  tlie  closing  up  of  the  corporate 
existence  of  the  railroad  company,  and  the  abandonment  of  its 
franchise,  in  the  hope  of  enjoying  the  reversion.  The  principle 
contended  for  woald  apply  in  a  case  where  the  condemnation  pro- 
ceedings only  covered  a  part  of  the  real  estate  mortgaged  ;  for  in 
that  case  it  would  doubtless  be  the  duty  of  the  mortgagee  to  ex- 
haust the  remainder  of  the  land  before  interfering  with  the  right 
of  way,  but  we  think  it  would  only  apply  in  such  a  case. 

By  the  record,  we  are  informed  that  defendant  was  not  originally 
made  a  party  to  the  foreclosure  proceedings  instituted  by  plain- 
tiff ;  but,  after  the  second  order  of  sale  had  been  issued  and  returned, 
a  petition  was  filed  bv  plaintiff  asking  that  the  decree  be  set 
aside,  and  he  be  allowed  to  amend  his  petition  making  new  parties 
to  the  action.    This  was  done,  and  the  Omaha  &  Southwestern 
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K.  Co.  (a  defendant  herein)  was  made  a  defendant.  Snbsequentl j 
it  filed  a  motion  to  set  aside  the  order  vacating  the  decree,  npon 
the  ground  that  the  court  had  no  power  nor  jurisdiction  to  make 
the  order.  This  motion  was  sustained,  and  the  decree  reinstated, 
the  suit  against  defendant  bein^  dismissed  without  prejudice.  It 
may  therefore  be  said  that  defendant  was  in  no  sense  a  party  to 
the  foreclosure  proceedings,  and  none  of  its  rights  have  been 
aflfected  by  them,  and  the  relation  between  it  and  plaintiff  has  not 
been  changed,  unless  by  the  purchase  of  the  property  by  plaintiff. 

It  is  the  well-settled  law  oi  this  State,  both  by  statute  and  by 
adjudication,  that  in  a  foreclosure  proceeding  the  purchaser  at  a 
judicial  sale,  upon  foreclosure  of  a  mortgage,  acquires  fobbclosdu 
the  title  of  all  the  parties  to  the  suit.  Section  853,  *>■•  -obwag.. 
Civil  Code ;  Young  v.  Brand,  16  Neb.  601.  And  we  take  it  to 
be  equally  well  settled  that  the  rights  of  all  persons  not  parties  are 
wholly  unaffected  thereby.  Therefore  the  foreclosure  of  the  mort- 
gage, terminating  in  the  sale,  could  only  affect  the  rights  of  the 
parties  to  the  action.  Tlie  purchase  of  the  property  by  plaintiff 
was  only  the  purchase  of  the  title  of  the  mortgagor  at  the  time  of 
the  execution  of  the  mortgage,  and  his  i:ight  to  redeem  (Bank  v. 
Wilson,  4  Oilman,  61),  leaving  unaffected  the  after-acquired  rights 
of  defendant ;  nor  would  the  rights  of  the  parties  be  changed  by 
the  fact  of  the  amount  of  the  bid  by  plaintiff  being  greater  than 
that  of  his  decree,  since  the  money  was  not  paid,  and  the  pur- 
chase only  had  the  effect  of  completing  the  foreclosure  of  the 
rights  of  the  mortgagor.  Therefore  tnis  action  'i^as  properly 
brought,  the  defendant  being  a  proper  party  to  the  foreclosure 
proceeding.  Merriman  v.  Hyde,  9  Web.  113 ;  Shirk  v,  Andrews, 
92  Ind.  509 ;  Curtis  v.  Gooding,  99  Tnd.  45  ;  Benedict  v.  Oilman, 
4  Paige,  57 ;  McKinstry  v.  Mervin,  3  Johns.  Ch.  465 ;  Wells  v. 
Pierce,  42  N.  T.  102;  Kennedy  v.  Milwaukee  &  St.  P.  E.  Co., 
22  Wis.  554. 

There  is  no  complaint  as  to  the  amount  named  in  the  decree  as 
due  plaintiff — whether  it  should  be  the  condemnation  money, 
with  lawful  interest  from  the  date  of  its  wrongful  payment  to  the 
mortgagor,  or  the  amount  due  on  plaintifrs  mortgage.  That 
question  is  therefore  not  considered. 

The  decree  of  the  District  Court  is  affirmed. 

Condemnation  of  Mortgaged  Property. — See  Lehigh  Coal  Co.  &  N.  Co.  «. 
Central  R.  Co.,  12  Am.  &  Bng.  R.  R  Cas.  416;  Mutual  L.  Ins.  Co.  v.  Easton^ 
etc.,  R.  Co.,  17  lb.  78;  AdaniA  v.  Lamoille  V.  R.  Co.,  25  lb.  172. 
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PnrsBUBOH  JuNonoK  R  Co.'8  Afpsal. 

(Adwmce  Case,  Penntyhania,     October  4, 1886.) 

A  railroad  company  will  be  restrained  from  proceedings  to  take,  under  the 
riffht  of  eminent  domain,  a  portion  of  the  yard  of  another  railroad  company, 
where  the  location  of  its  road  through  plaintifTs  yard  is  a  matter  of  economy, 
and  not  of  necessity,  and  defendant  can  reach  its  terminus  by  another  route. 

The  Pennsylyania  Railroad  Act  of  June  19,  1871  (relating  to  crossing  of 
lines  of  railroads  by  other  railroads,  and  authorizing  the  court,  if  it  is  rea- 
sonably practicable  to  avoid  a  grade  crossing,  to  prevent  such  crossing  at 
grade  by  their  process),  does  not  apply  to  proceedings  to  condemn,  and 
locate  a  railroaa  through  another  company^s  yard;  and  the  master,  on  a 
reference,  is  not  justified  in  re-locating  such  a  road  under  that  statute. 

Appeal  from  Court  of  Common  Pleas  No.  1,  Allegheny  county. 
Bill  for  injunction.     Perpetual  injunction  granted.     Defendant 
appeals. 
John  Mc  Cleave  and  George  ShiraSj  Jr.j  for  appellant. 
Hampton  <&  DalzeU  for  appellee. 

Paxson,  J. — This  case  has  drifted  from  its  moorings.  Origi- 
nally it  was  a  bill,  filed  in  the  court  below  by  the  Allegheny  Valley 
paotb.  R.  Co.  against  the  Pittsburgh  Junction  K.  Co.  to  pi-e- 

vent  said  company  from  taking,  under  the  right  of  eminent  domain, 
a  portion  of  the  property  of  the  former  company.  The  plaintiff 
is  a  railroad  corporation,  owning  and  operating  a  line  of  railroad 
extending  from  Pittsburgh  to  Oil  City,  and,  by  means  of  various 
connections,  to  Buffalo,  in  the  State  of  Kew  York,  and  has  owned 
and  operated  the  same  line  for  upwards  of  thirty  years.  The 
defendant  is  a  railroad  corporation  created  and  organized  under 
the  act  of  April  4,  1868,  and  its  supplements.  The  plaintiff 
acquired  the  property  in  dispute  long  before  the  organization  of 
the  latter  company,  and  uses  it  for  the  purposes  of  its  yard.  It  is 
occupied  with  numerous  tracks,  coal-trestles,  ice-house,  round- 
house, and  other  buildings  convenient  and  necessary  for  its  busi- 
ness. The  defendant  is  about  constructing  a  railroad  from  its 
main  line,  at  the  foot  of  Twenty-sixth  street,  in  the  city  of  Pitts- 
burgh, extending  along  the  left  bank  of  the  Allegheny  river  to  a 
point  at  or  near  the  mouth  of  Kegley's  run,  and  also  a  like  branch 
along  the  left  bank  of  the  AUeglieny  river  to  a  point  at  or  near 
the  foot  of  Eleventh  street,  in  said  city.  In  pursuance  of  this 
object,  it  surveyed  and  located  a  route  through  the  plaintiff's  yard, 
cutting  through  the  coal-yard,  repair-yard,  and  about  twenty-four 
feet  of  the  coal-chute,  l^ot  being  able  to  agree  with  the  plaintiff, 
the  defendant  filed  its  bond  in  the  couil;  below  in  accordance  with 
the  act  of  assembly ;   whereupon  the  plaintiff  filed  this  bill  to 
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restrain  defendant  from  further  proceeding  to  lay  its  tracks  npon 
the  location  in  question.  The  court  below  granted  a  preliminary 
injunction,  and,  upon  final  hearing,  made  the  injunction  perpetual. 
Upon  the  hearing  before  the  master,  the  defendant  abandoned 
its  first  location,  and,  without  any  action  on  the  part  of  its  board 
of  directors,  proceeded  to  re-locate  its  road  through  the  plaintiff's 
yard  with  a  view  to  obviate  some  of  theobjetjtions  of  the  plaintiff, 
and  lessen  the  injury  and  inconvenience  of  the  business  of  the 
latter.  The  master  proceeded  to  re-locate  the  road  in  accordance 
with  the  plan  submitted  by  the  defendant.  He  held  that  such 
action  was  justified  under  the  act  of  June  19, 1871,  which  provides 
that  if,  "  in  the  judgment  of  such  court,  it  is  reasonably  practica- 
ble to  avoid  a  grade  crossing,  they  shall,  by  their  process,  prevent 
a  crossing  at  grade."  Upon  exceptions  to  the  master's  report,  the 
court  below  held  that  the  act  of  1871  had  no  application,  for  the 
reason  that  it  referred  to  railroad  crossings  alone,  while  this  was 
not  a  case  of  crossing  at  all  in  the  proper  sense  of  the  term.  In 
this  we  think  the  learned  judge  was  clearly  right.  The  act  of 
1871  relates  "  to  crossing  of  lines  of  railroad  by  other  railroads." 
There  was  no  attempt  here  to  cross  the  line  of  plaintiffs  road.  It 
was  an  attempt  to  run  through  the  plaintiff's  yard,  and  the  crossing 
of  some  of  its  yard-tracks  and  switches,  which  were  merely  inci- 
dent to  the  use  of  its  main  line.  As  was  well  observed  by  the 
court  below :  "  The  attempt  is  not  simply  to  cross  the  yard  and 
tracks  with  a  common  use,  but  absolutelv  to  take  from  plaintiff  a 
portion  of  their  yard  for  the  sole  use  of  the  defendant.  The  issue 
IS  not  in  what  mode  the  defendant  should  cross  plaintiff's  property, 
but  solely  whether  it  can  cross  it  at  all.  The  right  of  a  railroad 
company  to  corporate  rights  being  established  or  admitted,  the 
right  to  cross,  if  necessary  or  convenient  in  reaching  its  terminus, 
is  absolute,  and  the  court  can  only  ascertain  the  mode.  But  the 
court  must  inquire  and  ascertain  whether  unnecessary  injury  will 
be  done  by  crossing  in  the  manner  proposed,  and  also  whether  a 

frade  crossing  can  reasonably  be  avoided,  and  decree  accordingly. 
Pittsburgh  &  C.  R.  Co.  v.  Southwest  Pennsylvania  R.  Co.,  77  Jra. 
St.  173.  No  such  issue  was  made  in  this  case,  and  nothing  sug- 
gested in  the  decree  recommended  by  the  master  determines  these 
questions." 

We  might  well  stop  here  and  affirm  this  decree.  "We  are  in  no 
doubt,  however,  as  to  the  main  question.  While  the  franchises  of 
a  corporation  are  property,  and  may  be  taken  under  the  power  of 
eminent  domain,  yet,  when  property  has  been  already  taken  for 
one  public  use,  by  a  corporation,  it  cannot  be  taken  tadhopropbh. 
by  another  corporation  for  another  use,  except  by  ex-  tt  of  avotber 
press  grant  or  by  necessary  implication.  The  principle  crosswo  pub- 
18  well  settled  that  "  the  lands  or  right  of  way  occupied  "^"^ 
by  one  railroad  company  for  its  corporate  purposes  cannot  be 
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taken  as  right  of  way  by  another  raihroad  company,  except  for 
mere  crossings;  and  then  only  for  crossing  pnrposes,  and  not  for 
exclusive  occupancy."  See  Pennsylvania  K.  Co.'s  Appeal,  93  Pa» 
St.  150;  Cake  v.  Pennsylvania  &  E.  R  Co.,  87  Pa.  St.  307; 
Housatonic  K.  Co.  v.  Lee  &  H.  K.  Co.,  118  Mass.  391 ;  Boston  & 
M.  R.  Co.  V.  Lowell  R  Co.,  124  Mass.  368 ;  Prospect  Park  &  C. 
L  R  Co.  V.  Williamson,  91  N.  Y.  552 ;  St.  Paul  Union  Depot 
Co.  V.  City  of  St.  Paul,  30  Minn.  359;  s.  c,  15  N.  W.  Rep.  684 ; 
Central  City  Horse  R  Co.  v.  Fort  Clark  R  Co.,  81  111.  523; 
Hicock  V.  Mine,  23  Ohio,  523.  This  rule  is  not  confined  to  tlie 
track  or  right  of  way  of  the  company,  but  also  to  the  grounds 
occupied  by  all  the  appliances  necessary  for  the  successful  operation 
of  the  road.  Philadelpliia,  W.  &  B.  R.  Co.  v.  Williams,  54  Pa. 
St.  103 ;  Dublin  &  D.  R  Co.  v,  Navan,  etc.,  R  Co.,  L.  R  5  Ir. 
Eq.  393;  Prospect  Park  &  C.  L  R  Co.  -y.  Williamson,  supra; 
St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul,  supra. 

Li  Cleveland  &  P.  R.  Co.  v,  Speer,  56  Pa.  St.  325,  it  was  said 
by  Justice  Agnew :  "  A  power  to  build  side  tracks  is  essential  to 
the  purpose  and  use  of  the  road.  A  power  to  build  a  railroad  of 
a  single  track,  without  the  means  of  passing  the  ti*ains,  or  of  leav- 
ing the  track  for  the  shifting  of  car^  or  of  repairs  at  the  shops 
and  yards,  and  without  standing-room  for  the  cars  not  in  motion, 
would  be  clearly  wanting  in  all  that  is  necessary  to  safety,  con- 
venience, and  ability,  and  would  be  vain  and  nugatory."  See, 
also,  Boston  &  M.  R.  Co.  v.  Lowell  R.  Co.,  supra. 

It  was  urged,  however,  on  the  part  of  the  defendant,  that  the 

yard  of  the  plaintiff  is  larger  than  is  necessary  for  its  present  use, 

and  that  it  could  be  so  re-arranged  as  to  accommodate  defendant's 

tracks,  and  without  serious  detriment  to  the  plaintiff, 

SiZB  OV  TA.RI>—         .1.1  II*  mi  •  i 

PMMMfT  AKD  cithcr  lu  thc  present  or  the  future.  The  evidence 
upon  this  point  is  conflicting,  and  ^*e  will  not  discuss 
it.  The  plaintiff  contends  that  the  arrangements  of  its  yard  can- 
not be  changed  without  inconvenience  and  loss  in  the  handling  of 
its  business,  and  that  its  area  is  not  greater  than  will  be  required 
in  the  near  future.  We  are  of  opinion  that  a  railroad  company 
has  a  right  to  consider  the  needs  of  the  future,  and  to  construct  its 
road  and  make  its  plans  with  reference  to  those  future  needs. 
Upon  this  point  the  sayhig  of  McKennan,  J.,  in  Lake  Shore  &  M. 
S.  R.  Co.  V.  New  York,  C.  &  St.  L.  R.  Co.,  8  Fed.  Rep.  858,  is 
sound  and  sensible. 

"  Every  reasonable  intendment  must  be  taken  in  favor  of  the 

Srimarv  rights  of  the  complainant  at  the  points  of  the  alleged  con- 
ict,  1^0  actual  encroachment  upon  their  rights  can  be  sanctioned 
or  allowed ;  and,  in  measuring  their  extent,  mere  must  be  a  liberal 
consideration  of  the  future,  as  well  as  the  existing,  necessities  of 
the  'Complainant — the  use  of  the  existing  tracks,  the  construction  of 
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additional  ones,  the  convenient  storage  of  its  freight  at  all  seasons, 
and  the  unembarrassed  transaction  of  all  its  business." 

We  are  not  embarrassed  with  the  question  that  would  arise  if 
the  defendant  company  could  not  build  its  road  without  laying  its 
tracks  through  the  plaintiff's  yard.  The  location  claimed 
for  defendant  is  a  matter  of  economy,  not  of  necessity. 
It  can  construct  its  road  and  reach  its  terminus  by  an- 
other route.  It  is  true,  it  would  be  expensive,  but  it  is 
a  mere  question  of  money  and  engineering  skill.  It  is  not  entitled 
to  run  through  the  plaintiff's  yard,  and  cripple  its  facilities  for 
handling  its  business,  merely  to  save  money.  Upon  this  point  the 
language  of  our  Brother  Gordon  in  Pennsylvania  R.  Co.  s  appeal, 
supra^  is  so  clear  and  forcible  that  I  may  well  repeat  it  here: 

"  This  plea,  of  necessity,  is  so  frequently  made  to  cover  infrac- 
tions of  both  public  and  private  rights  t]i2X^prvmafacie^  it  is  sus- 
picious, and  must  be  closely  scrutinized,  especially  when  it  is  used 
to  carry  corporate  privileges  beyond  charter  limits.  This  plea,  in 
the  first  place,  must  be  tested  by  the  rule,  now  of  universal  accep- 
tation, that  all  acts  of  incoporation  and  acts  extending  corporate 
privileges  are  to  be  construed  most  strongly  against  the  companies 
setting  them  up,  and  that  whatever  is  not  unequivocally  granted 
must  oe  taken  as  withheld.  This  rule  is  to  be  taken  in  all  its  rigor 
where  the  "attempt  is  so  to  construe  a  corporate  grant  as  to  interfere 
with  a  previous  grant  of  the  same.  Pennsylvania  Packer  v.  Rail- 
road Co.,  19  Pa.  St.  211.  It  is  true  that  a  franchise  is  property, 
and,  as  such,  may  be  taken  by  a  corporation  having  the  right  of 
eminent  domain ;  but  in  favor  of  sucn  right  there  can  be  no  impli- 
cation, unless  it  arises  from  a  necessity  so  absolute  that,  without  it, 
the  grant  itself  would  be  defeated.  It  must  also  be  a  necessity  that 
arises  from  the  very  nature  of  things  over  which  the  corporation 
has  no  control.  It  must  not  be  a  necessity  created  by  the  company 
itself  for  its  own  convenience,  or  for  the  sake  of  economy.  To 
permit  a  necessity  such  as  this  to  be  used  as  an  excuse  for  the  inter- 
ference with  or  extinction  of  previously-granted  franchises,  would 
be  to  subject  these  important  legislative  grants  to  destruction  on  a 
mere  pretence — in  fact,  at  the  will  of  the  holder  of  the  latest  fran- 
chise.'' 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  cost  of 
the  appellant. 

Trunkby,  J.  (dissenting) — I  shall  only  indicate  the  ground  of 
dissent.  This  decree  restrains  the  appellant  from  entering  upon, 
or  in  anywise  interfering  with,  the  property  of  the  appellee,  situate 
between  Forty-third  and  Forty-seventh  streets,  and  from  entering 
upon,  working  upon,  or  in  anywise  interfering  with,  any  property 
of  the  appellee  between  Thirty-seventh  and  Fortieth  streets,  and 
on  the  south  side  of  low-water  mark.     It  absolutely  restrains  the 
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appellant  from  entering  npon  any  part  of  said  land  to  locate  its 
road.  It  denies  the  appellant's  right  even  npon  payment  of  dam- 
ages or  giving  security  therefor.  The  bill  prayea  for  such  decree. 
It  denies  the  appellant's  right  to  enter  at  all.  The  opinion  of  the 
court  below  shows  the  decree  was  intended  to  deny  the  right. 
That  decree  is  now  affirmed,  and  it  matters  not*  whether  the  loca- 
tion of  the  route  was  shifted  after  the  filing  of  the  bill,  for  the 
entry  anywhere  is  restrained. 

In  this  case  the  testimony  clearly  shows,  and  it  was  so  found  by 
the  master,  that  there  is  ample  room  next  the  river  where  the  ap- 
pellant could  lay  its  tracks  without  material  injury  to  the  property 
of  the  appellee.  The  inconvenience  to  and  cost  of  changes  by  the 
appellee  could  be  compensated  in  damages.  The  prudent  appro- 
priation of  a  parcel  of  land,  extending  from  low-water  marK  on 
the  river  to  the  hillside,  by  the  appellant,  the  whole  of  which  land 
is  not  necessary  for  the  use  of  its  road,  ought  not  to  bar  the  con- 
struction of  another  railway  in  the  valley  by  a  company  subse- 
quently chartered. 

Clabk,  J.,  concurs. 

Crossing  Premises  of  Another  Company — When  Necessity  8hown« — 
Where  lands  can  be  used  in  common,  that  it  is  necessary  to  make  user  of  an- 
other company's  ri^ht  of  way,  is  sufficient  to  constitute  the  right,  i.e,,  pro- 
viding it  does  not  destroy  the  first  user.  Little  Miami  &  Columbus,  etc.,  R» 
Co.  V.  Dayton,  28  Ohio  St.  610;  In  the  matter  of  Rochester  Commrs.  66  N. 
Y.  418. 

In  Springfield  V.  Conn.,  etc.,  R.  Co.,  4  Cusb.  68,  it  was  held  that  it  was  com- 
petent for  the  legislature  to  grant  to  a  railway  company  authority  to  lay  out 
and  maintain  its  road  over  a  right  of  way  already  appropriated  to  a  public 
use  when  necessary,  although  it  seriously  interfere  with  or  wholly  supersede 
the  former  use  to  which  it  had  been  legally  devoted. 

Shaw,  C.  J.,  said  in  this  case:  *'The  court  are  of  opinion,  that  it  is  com- 
petent for  the  legislature,  under  the  right  of  eminent  domain,  to  grant  such 
an  authority.  The  power  of  eminent  domain  is  a  high  prerogative  sove- 
reignty— according  to  the  maxim  sahu  reipublieae  Ux  suprema  ett^  to  which 
aU  minor  considerations  must  yield.  .  .  .  The  grant  of  land  for  one  public 
use  must  yield  to  that  of  another  more  urgent,  *'  etc. 

In  Pennsylvania  R.  Co's.  Appeal,  93  Penn.  St;  150,  whereby  the  act  of  the 
State  legislature  of  March  12,  1878,  the  Pennsylvania  R.  Co.  was  authorized 
to  lay  a  track  on  Delaware  avenue  as  far  north  as  Dock  street,  and  to  acquire 
such  **  ground  and  property  near  or  convenient  to  said  avenue  or  street  as 
said  company  may  deem  necessary  for  depot  and  other  railroad  purposes." 

The  company  constructed  a  depot  a  snort  distance  above  the  northwest 
comer  of  Dock  street  and  Delaware  avenue.  To  connect  their  line  on 
Delaware  avenue  with  this  depot,  they  crossed  a  street  railway  on  Dock  street, 
tearing  up  their  tracks. 

It  was  shown  that  had  the  company  gone  to  the  expense  of  buying  a  prop- 
erty on  the  corner,  there  would  have  been  no  necessity  to  cross  Dock  street  to 
reach  their  depot,  but  without  this  purchase  there  was  no  other  way  of 
reaching  it  unless  over  the  street  railway.  Held^  that  for  all  of  the  authority 
given  them  by  the  act  of  1878,  the  Pennsylvania  R.  Co.  had  no  authority  to 
thus  interfere  with  the  franchise  of  the  street  railway. 

In  Housatonic  R.  Co.  v.  Lee,  etc.,  R.  Co.,  118  Mass.  801,  an  injunctioik 
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was  sought  by  the  lessees  of  the  Stockbridge  &  Pittsfield  R  Co.  to  restrain 
the  defendant  corporation  from  encroaching  upon  the  location  of  its  road  by 
the  defendant  corporation. 

Endicott,  0.  J.,  said:  **The  case  finds  as  a  fact  that  the  defendant  cor- 
poration, professing  to  act  under  its  charter,  has  made  substantial  encroach- 
ments upon  the  actual  and  recorded  location  of  the  Stockbridge  &  Pittsfield 
R.  Go.  -which  endanger  the  safety  of  that  road.  ...  It  is  not  to  be  presumed 
that  the  legislature  intended  to  allow  land  thus  devoted  to  one  public  use  to 
be  subjected  to  another.  .  .  .  And  it  does  not  appear  that  there  was  any 
physical  necessity  that  the  defendant's  location  should  be  made  within  the 
location  of  the  Stockbridge  &  Pittsfield  R.  Co.  .  .  .  For  these  reasons  there 
must  be  a  decree  for  the  plaintiff." 

It  has  been  held  that  lands  occupied  by  one  railway  company  for  its  cor- 
porate purposes  cannot  be  taken  as  a  right  of  way  by  another  company  ex- 
cept for  mere  crossings.  See  cases  Contra  Costa  R.  Co.  t>.  Moss,  dS  Cal. 
823;  Oregon  Cascade  R.  Co.  v,  Bailey,  3  Oregon,  164;  Cake  v.  Phil.  &  Erie 
R.  Co.,  87  Penn.  St.  307;  In  re  Buffalo,  68  N.  Y.  167;  In  re  N.  Y.  Central, 
etc.,  R.  Co.,  77  N.  Y.  248;  In  re  N.  Y.,  etc.,  R.  Co.,  20  Hun,  201;  Boston, 
etc.,  R  Co.  V.  Lowell,  etc.,  R.  Co.,  124  Mass.  368. 

See,  also,  Railway  Company  v.  Railroad  Commissioners,  118  Mass.  561, 
where,  under  the  Massachusetts  Statute  of  1871,  c.  343,  providing  for  the 
establishment  of  a  union  passenger  depot  in  the  city  of  Worcester,  for  five 
railroad  corporations  whose  roads  lead  into  and  from  the  city,  and  for  mak- 
ing corresponding  changes  in  their  several  tracks  and  locations,  and  pro- 
viding in,  sec.  10,  that  the  Boston,  Barre  &  Gardiner  Railroad  corporation,  one 
of  the  said  corporations,  *'  may  extend  its  railroad  to  said  union  passenger 
station,  and  for  that  purpose  may  locate,  construct,  and  maintain  its  railroad 
within  the  location  of  any  other  railroad  corporation  in  said  city,  at  such 
places  and  upon  such  terms  as  the  parties  agree,  or  in  case  of  disagreement, 
as  the  boara  of  railroad  commissioners  determines,"  it  was  TuHd,  that  the 
commissioners  had  no  power  to  authorize  the  Boston,  Barre  &  Gardiner 
Railroad  corporation,  to  take  as  well  as  use  lands  within  the  location  of  an- 
other railroad  in  the  city.  See,  also,  L.  S.  &  M.  S.  R  Co.  v.  Chicago,  etc., 
R  Co.,  2  Am.  &  Eng.  R.  R  Cas.  454 ;  St.  Louis,  etc.,  R.  Co.  v,  S.  &  N.  W. 
R  Co.,  2  lb.  487;  In  re  New  York,  etc.,  Co.,  10  lb.  113;  Peoria,  etc.,  R.  Co. 
V.  Peoria,  etc.,  R  Co.,  10  lb.  129;  Chicago,  etc.,  R.  Co.  v,  Joliet,  etc.,  R.  Co., 
14  lb.  62;  Lehigh  Valley  R  Co.  t>.  Dover,  etc.,  R  Co.,  14  lb.  87;  Fitchburg, 
etc.,  R.  Co.  «.  New  Haven,  etc.,  R  Co.,  14  lb.  95;  East  St.  Louis,  Con.  R 
Co.  V.  East  St.  Louis  Union  R  Co.,  17  lb.  163;  St.  Louis,  etc.,  R  Co.  «. 
Peach  Orchard,  etc.,  R-  Oo.«  20  lb.  251;  California  So.  R  Co.  v.  Southern 
Pac.  R  Co.,  20  lb.  869. 


272         TOLEDO,  ETC.,  B.  00.  t.  DETBOIT,  ETC.,  B.  00. 


Toledo,  Ann  Abbob  and  Nobth  Miohioan  B.  Go. 
Detboit,  Lansing  and  Kobthern  B.  Go.  et  oL 

(Advance  Oase^  Michigan.    October  7, 1886.) 

Where  a  railroad  company  files  a  petition  in  the  Probate  Court  for  the  pur- 
pose of  condemning  land  for  a  right  of  way  over  the  right  of  way  of  another 
company,  the  same  proceedings  must  be  had  as  in  the  condemnation  of 
private  property  for  public  purposes  in  other  cases. 

Where  a  petition  filed  by  a  railroad  company  for  the  right  of  way  over  the 
land  of  another  shpws  no  effort  to  obtain  the  property  by  a^eement  with  the 
owner  before  taking  proceedings  for  condemnation,  and  seeks  to  obtain 
greater  rights  in  the  owner^s  property  and  franchises  than  the  law  allows  in 
the  condemnation  proceedings,  the  defect  is  jurisdictional,  and  the  petition 
must  be  dismissed. 

When  the  land  of  a  railroad  company  is  taken  for  a  right  of  way  for  an- 
other company  for  a  crossing,  under  the  condemnation  proceeding  provided 
by  law,  the  measure  of  damages  to  which  the  owner  is  entitled  is  the  value 
of  the  land,  and,  in  addition  thereto,  any  additional  expenses  created  in  the 
ordinary  use  of  his  road,  and  any  other  injury  or  damage  to  its  track,  right 
of  way,  or  franchise  occasioned  by  the  crossing,  and  which  may  properly  be 
considered  as  the  natural,  necessary,  and  approximate  cause  thereof. 

Cebtiobari  to  Livingston  Probate  Court. 

Luke  S.  Montagv^e  for  petitioner. 

Charles  £,  Lotkrop  for  respondents  and  appellants. 

Shebwood,  J. — This  case  is  certiorari  to  the  Probate  Court  of 
the  county  of  Livingston,  to  condemn  lands  for  a  right  of  way  for 
the  railroad  of  the  petitioner ;  the  lands  sought  to  be  condemned 
being  the  respondents'  right  of  way,  and  enough  thereof  to  allow 
the  petitioner  to  cross  the  same  with  its  right  of  way  and  track. 

Tne  respondents  had  the  proper  notice  of  the  pendency  of  the 
petition,  and,  at  the  time  fixed  for  hearing,  appeared  before  the 
trobate  Court,  and  the  Detroit,  Lansing  &  Isorthem  R.  Co.,  by 
FA0T8.  its   attorney,  moved  to  quash   and  dismiss   the  pro- 

ceedings for  certain  reasons  then  stated  in  writing,  and  filed  with 
the  court.  The  motion  was  overruled.  The  respondent  company 
thereupon  filed  its  answer  to  the  petition,  showing  why  it  should 
not  be  granted,  which  was  also  overruled  by  the  court ;  and  com- 
missioners, under  the  statute,  were  appointed,  who  met,  and,  after 
taking  testimony  in  the  case,  and  inspecting  the  premises,  found 
and  reported  to  the  court  that  it  was  necessary  for  the  petitioner 
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to  take  the  said  real  estate  for  public  use,  viz.,  for  the  use  of  its  rail- 
road for  a  ri^ht  of  way  and  crossing,  and  the  damages  and  com- 
pensation to  be  made  therefor ;  which  report,  on  motion,  was  con* 
firmed,  against  the  objections  of  counsel  for  respondents  written 
and  filed  in  the  case,  on  the  13th  day  of  December,  1885. 

The  land  described  and  condemned  in  the  petition  under  the 
order  of  the  court  was  a  part  of  the  respondent  company's  right  of 
way,  and  at  a  place  where  the  respondent's  track  was  built  upon  an 
embankment  14  feet  above  the  general  level  of  the  ground. 

The  proceedings  in  the  Probate  Court  are  brought  before  us  for 
review  by  writ  of  certiorari.  Two  main  grounds  are  relied  upon 
by  respondents'  counsel  to  show  that  these  proceedings  cannot  be 
sustained.  The  first  is  that  the  Probate  Court  acquired  no  juris- 
diction under  the  petition ;  and,  second,  (the  commissioners  erred 
in  their  measure  of  damages  and  compensation. 

•Section  3331,  How.  St.,  is  as  follows:  ^'In  case  any  railroad 
company  is  unable  to  agree  for  the  purchase  of  any  real  estate, 
property,  or  franchises  required  for  the  purpose  of  its  incorpora- 
tion, it  shall  have  the  right  to  acquire  the  title  to  the  same  in  the 
manner  and  by  the  special  proceedings  prescribed  in  this  act ;  but 
there  shall  be  no  power,  except  for  crossing,  to  take  the  track  or 
right  of  way  of  any  other  railroad  company,  except  as  hereinafter 
provided." 

Section  3323,  How.  St.,  it  being  section  9  in  the  original  act, 
contains  nine  subdivisions  in  describing  the  general  powers  and 
stating  the  liabilities  and  restrictions  oi  railroad  companies ;  and 
the  sixth  subdivision,  in  mentioning  the  powers,  says  the  company 
is  authorized  ''  to  cross,  join,  and  unite  its  railroad  with  any  other 
railroad  now  or  hereafter  constructed,  under  any  law  whatever,  at 
any  point  on  its  route,  and  upon  the  grounds  of  such  other  railroad 
now  or  hereafter  constructed,  with  the  necessary  turnouts,  sidings, 
and  switches,  and  other  accommodations  and  conveniences  in 
furtherance  of  the  objects  of  its  connections,  and  to  make  all  such 
business  arrangements  as  said  companies  may  agree  upon;  and 
every  company  whose  railroad  shall  be  intersected  by  any  other 
railroad  shall  unite  with  the  owners  of  such  other  railroads  in  form- 
ing such  intersections  and  connections,  and  grant  facilities  for  the 
same,  as  hereinafter  provided." 

Section  36  of  the  general  Railroad  law  of  1873,  it  being  section 
3350  of  Howell's  Statutes,  provided,  if  any  railroad  desired  to  make 
a  crossing  of  another,  a  written  notice  was  given  to  the  superin- 
tendent of  the  latter  to  that  effect,  and,  at  the  end  of  ten  days 
thereafter,  the  crossing  could  be  made  by  the  former,  but  without 
expense  to  the  company  whose  road  was  crossed,  and,  after  the 
crossing  was  made,  tlie  future  expense  of  maintenance  was  to  be 
borne  equally  by  the  companies ;  and  if,  after  the  crossing  was 
made,  the  companies  coula  not  agree  as  to  the  compensation  the 
28  A.  &  £.  R  Cas.— 18 
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company  should  have  whose  road  had  been  constructed  across  the 
other,  condemnation  proceedm^  could  be  had  to  ascertain  such 
compensation,  which  could  not,  m  any  case,  exceed  the  value  of  the 
land. 

This  section  of  the  statute  fell  under  the  condemnation  of  this 
court  in  the  case  of  Grand  Bapids,  N.  &  L.  S.  R.  Co.  v.  Grand 
Rapids  &  I.  R.  Co.,  35  Mich.  265.  Mr.  Justice  Marston,  in  giving 
the  opinion  of  the  couit  in  that  case,  uses  the  following  very 
forcible  language,  in  speaking  of  the  character  and  property  right 
coHDBiwATioii  of  the  company  whose  road  was  to  be  crossed :  "  A 
-St?^"  repeal  of  the  law  under  which  the  corporation  was 
or^nized  would  not  vest  the  title  to  its  property  in  the 
puolic  In  so  far  as  the  corporation  is  a  comniion  car- 
rier, the  legislature  has  undoubted  powers  to  control 
and  reflate  it ;  but,  in  so  far  as  its  property  is  concerned,  prop- 
erty taken  by  it  for  use  in  the  building  and  operating  its  road,  so 
long  at  least  as  such  property  is  used  by  the  corporation  for  such 
purposes,  is  as  sacredly  guarded  and  protected  under  our  Constitu- 
tion, and  is  as  much  beyond  the  reach  or  power  of  the  legislature, 
as  is  the  property  of  an  individual.  Whatever  the  right  or  title  of 
the  corporation  may  be  in  such  lands — whether  a  mere  earnest,  or 
something  greater ;  whether  it  may  by  some  be  considered  public 
property,  and  by  others  private ;  call*  it  by  what  name  we  will — 
practically,  in  order  for  the  company  to  fully  enjoy  its  rights 
theroin,  the  use  must  not  only  be  permanent  in  its  nature,  at  least 
so  long  as  the  road  is  operated,  but  it  must  be  exclusive.  From 
the  very  nature  of  the  construction  and  operation  of  railroads,  the 
public  cannot  use  their  road  in  the  usual  or  ordinaiy  manner  of 
using  a  common  public  highway.  Neither  the  State,  nor  any  of 
its  departments  or  municipalities,  have  or  claim  any  interest  in  the 
property  or  franchises  of  the  company.  They  neither  pay  nor 
contribute  towards  the  purchase  of  the  right  of  wav,  or  to  keeping 
it  in  proper  repairs  af  tei*wards.  All  this  is  done  by  the  company 
itself,  and  through  its  efforts,  and  the  right  thus  acquired  and  paid 
for  bv  the  company  is  as  much  its  property,  and  of  value  to  it,  as 
wonia  be  a  like  ri^^t  or  interest  i/owned  V  an  iudividnal.  In 
justice,  therefore,  the  corporation  should  have  as  dear  a  right  to 
compensation  for  injury  sustained,  in  consequence  of  an  appropria- 
tion or  use  of  its  property  by  another  without  its  consent^  as  an  in- 
dividual would." 

If  this  is  sound  doctrine — and  I  recognize  it  as  such — then  the 
same  legal  proceedings  must  be  had  in  this  case  as  in  the  con- 
demnation of  private  property  for  public  purposes  in  other  cases. 
Impressed,  undoubtedly,  with  this  view  of  the  case,  the  legislature, 
in  1883,  amended  the  section  under  which  the  decision  I  have  first 
quoted  from  was  made.    The  section,  as  amended,  will  be  found 
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in  the  margin,  and  under  which  the  petitioner  has  sought  to  bring 
theproceeain^  in  this  case.' 

Has  the  petitioner  done  sot  And,  if  it  has,  is  the  section  of  the 
law  proceeded  under,  as  it  now  stands,  constitutional?  As  we 
have  shown,  it  is  no  longer  in  doubt  in  this  State,  if  it  ever  was, 
that  the  property  of  a  railroad  company  may  be  taken  for  public 
use,  whenever  the  necessities  of  the  public  require,  to  an  extent 
not  absolutelv  necessary  to  successfullv  carry  out  the  object  and 
purposes  of  the  franchise  granted  to  the  company,  and  wliich  are 
in  tlieir  nature  public ;  and  the  land  occupied  by  the  comi3any  as 
its  riglit  of  way  may  be  taken  by  the  State  under  its  power  of 
eminent  domain,  subject  to  the  single  limitation  mentioned,  to  the 
same  extent  as  the  land  of  any  private  citizen,  for  either  the  use  of 
anotiier  railway  company,  or  for  a  public  highway.  In  re  Roch- 
ester Water  Com'rs,  66  K .  Y.  418  ;  In  re  Boston  &  A.  R.  Co.,  53 
If.  Y.  574. 

The  section  of  the  amendment  of  1883  we  are  now  called  upon 
to  consider  is  numbered,  as  in  the  old  statute,  36.  It  provides 
that  after  the  company  desiring  to  make  the  crossing  ^^.^^^^  ^^^^ 
of  another  company's  right  of  way  has  secured  the  wotorailboad 
right,  either  by  purchase  or  conden^nation,  it  shall  ^bhdmbbt  of 
notify  the  other  company  of  a  time  and  place  when 
and  where  it  desires  to  make  the  connection  and  crossing ;  and  if. 
the  two  companies  cannot  agree  as  to  the  manner  of  making  the 
isrossing,  whether  at  grade  or  above  or  under  the  track  crossed, 
then  the  matter  shall  be  left  to  the  decision  of  the  board,  consisting 
of  the  attorney-general,  secretary  of  state,  and  railroad  commis- 
sioner, and  who  shall  also  determine  the  cost  each  company  shall 
Eay  for  making  and  maintaining  the  same.  The  proportion, 
owever,  for  maintaining  may  be  subsequently  reviewed   and 

^  Sec.  86.  Any  railroad  company  desiring  to  make  the  crossing  or  con- 
nection mentioned  in  subdivision  six  of  section  nine  of  this  article,  after 
having  acquired  the  right  thereto  by  purchase  or  condemnation  in  the  same 
manner  as  prescribed  by  the  act  for  obtaining^  title  to  real  estate  or  other 
property,  shall  give  written  notice  to  the  superintendent  or  assistant  superin- 
tenaent  of  the  company  or  companies  whose  road  or  roads  it  desires  to  cross 
or  connect  with  of  the  time  when  and  the  place  where  it  desires  to  make  such 
■crossing  or  connection ;  and  if  said  company  cannot  agree  with  such  other 
company  as  to  the  manner  of  making  such  crossing,  whether  at  grade  or 
otherwise,  the  same  shall  be  determined  by  tt  board  consisting  of  the  attorney 
general,  secretary  of  state,  and  commissioner  of  railroads,  who  shall  have 
power  to  and  shall  decide  the  manner  of  crossing,  the  proportion  of  cost 
which  each  company  shall  pay  for  making  and  for  maintaining  the  same ; 
l>ut  the  proportion  of  expense  for  maintaining  the  same  may  be  reviewed 
at  any  time  oy  said  board  on  ap|>lication  of  either  company,  and  the  pro- 
portion of  expense  again  determined;  provided,  that,  m  aetermining  the 
manner  of  crossing,  the  board  shall  always  provide  that  one  road  shall  pass 
•over  the  other  where  the  same  can  be  done  without  injustice  to  either  com* 
pany. 
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modified  by  the  board  upon  the  application  of  either  company.. 
It  will  be  noticed  the  mode  and  manner  of  condemnation  are 
the  same  as  in  other  caseB,  when  resort  to  such  proceedings  is  to 
be  had. 

The  necessity  of  taking  and  nsing  the  real  estate,  property,  and 
franchise  required,  and  the  damages  or  compensation  which  onght 
to  be  made,  in  a  case  of  condemnation,  must  be  determined  by 
three  commissioners  or  a  jury.  This  may  be  done  under  the 
provisions  of  this  section.  Article  18,  §  2,  Const. ;  Laws  1883, 
36.  The  section  requires  the  crossing  road  to  be  constructed 
either  over  or  under  the  other  road,  when  it  "  can  be  done  without 
injustice  to  either  company ;"  and  whether  it  shall  or  not  be  so 
constructed,  and  whether  over  or  under,  is  to  be  left  to  the  board 
created  by  the  section.  I  can  see  no  objection  to  this  provision^ 
nor  to  the  pro  vision  that  after  the  crossing  is  constructed,  said  board 
shall  determine  (if  not  airreed  upon  by  the  parties)  in  what 
proportion  the  expense  for  maintaiDing  tL  roade  at  the  point,  of 
crossing  shall  be  borne  by  each  company.  But  I  can  fina  no  au- 
thority for  compelling  the  company  wlTose  road  is  crossed  to  pay 
any  part  of  the  expense  of  maxing  or  constructing  the  crossing. 
Certainly  it  is  not  for  its  interest  to  have  its  property  thus  used; 
and  while  the  company,  in  accepting  its  franchise,  must  be 
i*egarded  as  having  done  so  upon  the  condition  that  its  road  might 
be  thus  crossed  upon  being  paid  reasonable  compensation  therefor, 
there  can  be  no  presumption  that  it  ever  consented  to  pay  for  the 
privilege  of  being  thus  injured.  I  know  of  no  law  or  principle 
which  will  compel  one  company  to  build  and  maintain  a  railroad 
track  for  another,  or  to  furnish  the  money  necessary  for  that  pur- 
pose ;  and  to  the  extent  that  this  section  of  the  statute  requires, 
this  to  be  done  in  this  class  of  cases,  it  is  repugnant  to  the  Con- 
stitution. 

The  provision  of  the  section  which  requires  that  the  company 
whose  road  is  crossed  shall  bear  some  propoi-tion  of  the  expense  of 
keeping  the  crossing  in  repair  after  it  is  made  can  only  be  justified 
by  the  necessities  of  the  case  growing  out  of  the  connecting  of  the 
two  tracks,  for  the  reason  that  no  repairs  can  be  made  at  the  point 
of  crossing  which  will  not  extend  to  both  tracks ;  and  the  extent 
of  such  expense  required  to  be  borne  by  the  company  whose  track 
is  crossed  should  always  be  limited  as  near  as  may  be  to  what 
would  have  been  necessary  to  keep  the  respondent's  track  in 
repair  at  the  crossing  had  not  the  same  been  made.  This  rnle 
should  be  observed  whether  the  crossing  is  made  on,  above,  or 
below  grade. 

It  is  true  that  section  36  provides,  in  case  of  a  disagreement 
between  the  parties  interested  as  to  the  manner  the  crossing 
may  be  made,  it  shall  be  determined  by  the  State  officers  after 
condemnation  has  been  had ;  and  it  is  said,  such  being  the  fact^ 
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the  commisBioners  or  jury,  in  makine  condemnation  and  assessing 
the  damages  or  compensation  provided  for,  cannot  take  into 
consideration  all  the  elements  of  damage,  for  the  want  of  knowl- 
edge in  what  manner  the  crossing  will  be  made — whether  snch 
crossing  is  to  be  at  grade,  or  under  or  above  the  respondent's 
track.  But  under  a  proper  petition,  and  with  proper  instructions 
by  the  court  to  the  commissioners  or  the  jury  as  to  their  duty 
in  the  premises,  I  apprehend  no  difSculty  will  be  experienced 
upon  this  point 

If,  at  the  time  the  damages  or  compensation  are  assessed,  it 
is  not  known  in  what  manner  the  proposed  crossing  is  to  be 
made,  it  may  be  submitted  to  the  commissioners  or  s^ 
to  the  jury  to  find  what  the  damages  or  compensation  "'" 
should  be,  in  either  of  the  three  modes  which  may  be  adopted 
in  making  the  crossing.  No  such  mode  of  procedure  was, 
however,  taken  in  this  case  ;  but,  on  the  contrary,  when  evidence 
was  offered  by  the  respondent  tending  to  show  the  different 
grounds  of  damage  for  which  it  sought  compensation  in  conse- 
quence of  the  crossing,  it  was  objected  to  by  counsel  for  petitioner 
on  the  ^ound  that  ali  damages  m  the  premises  were  to  be  deter* 
mined  by  the  board  created  by  the  section,  and  the  jury  took  this 
view  of  the  case,  and  only  gave  the  value  of  the  land  condemned 
as  the  respondent's  damages.  Any  additional  expense  created  in 
the  ordinary  ude  of  respondent's  road,  or  any  other  injury  or  dam- 
age  to  its  track,  right  of  way,  or  franchise,  occasioned  by  the 
crossing,  and  which  may  properly  be  considered  as  the  natural, 
necessary,  and  approximate  cause  thereof,  should  be  allowed  the 
respondent  in  cases  of  this  kind. 

The  petition  in  this  case  is  made  by  the  Toledo,  Ann  Arbor  & 
North  Michigan  R.  Co.,  by  James  H.  Ashley,  Jr.,  one  of  its 
directors ;  and,  after  averring  its  corporate  existence,  Aynacam  n 
which  had  been  recognized  by  the  proper  State  ofScers,  "'""ion. 
and  its  intention  to  construct  and  complete  its  road  from  Toledo, 
Ohio,  to  St.  Louis,  Michigan  ;  that  it  nad  101  miles  constructed 
and  in  operation ;  that  it  had  made  and  filed  a  survey  of  the  pro- 
posed road  through  the  county  of  Livingston,  which  it  has 
designated  on  a  map  and  filed  with  the  survey ;  and  that  it  has 
located  its  road  according  to  such  survey — then  states  as  follows : 
"  Tour  petitioner  further  shows  that  it  seeks  to  acquire  title,  by 
special  proceedings  under  this  petition^  to  the  following  described 
real  estate  and  property  situated  in  said  county  of  Livingston, 
to  wit :  A  piece  of  land  described  as  follows :  Beginning  at  a  point 
two  thousand  two  hundred  and  seventy-seven  feet  soutii,  fifty-six 
degrees  and  four  minutes  east,  from  a  point  six  hundred  and 
seventy-one  feet  north  from  the  quarter  post  on  the  east  side  of 
section  number  one,  in  township  two  north,  of  ran^e  three  east,  on 
the  line  between  the  township  of  Marion  and  the  township  of 
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Grenoa,  in  said  county  of  Livingston ;  thence  south  fifty-six  degrees 
and  four,  minutes,  east  sixty-six  feet ;  thence  south  thirty-three 
degrees  and  fifty-six  minutes,  west  one  hundred  feet;  thence 
north  fifty -six  degrees  and  four  minutes,  west  sixty-six  feet ; 
thence  north  thirty-three  degrees  and  fifty-six  minutes,  east  on& 
hundred  feet  to  the  place  of  beginning;  and  being  a  strip  of 
land  sixty-six  feet  wide,  a  plat  and  map  of  which  description  i& 
hereto  attached,  and  made  a  part  of  this  petition ;  that  the  stakes^ 
standing  and  placed  in  said  parcel  or  strip  of  land  above  described^ 
mark  the  center  line  of  said  route  of  said  proposed  railroad,  and 
are  in  the  center  line  of  said  above-describea  parcel  or  strip  of  land 
so  proposed  to  be  taken,  and,  for  the  purpose  of  further  descrip- 
tion 01  said  proposed  parcel  of  land,  tlie  said  map  and  survey  so 
filed  in  the  office  of.  the  said  register  of  deeds  is  made  a  part  of 
this  petition ;  that  the  said  real  estate,  land,  and  property  ia 
required  for  the  purpose  of  constructing,  operating,  and  repairing 
said  railroad  and  its  appurtenances,  and  that  the  taking  of  said  real 
estate,  land,  and  property  is  necessary  for  public  use,  and  that  the 
said  company  has  not  been  able  to  acquire  title  to  said  property, 
land,  ana  real  estate  for  the  reason  that  it  has  not  been  able  to 
agree  with  the  owner  of  said  described  parcel  of  land  herein  de- 
scribed, the  Detroit,  Lansing  &  Northern  R.  Co.,  as  to  the  price 
thereof  ;  that  it  refuses  to  grant  and  convey  the  same  for  the  pur- 
poses herein  set  forth,  except  on  such  terms  and  conditions  as  your 
petitioner  deems  unjust  and  uni*ea8onable,  and  greatly  to  the  loss, 
detriment,  'and  injury  of  your  petitioner,  and  at  an  exorbitant 
price  therefor,  and  at  times  i*ef uses  to  grant  and  convey  the  same 
at  all."  The  remainder  of  the  petition  is  unimportant,  though  in 
the  usual  form,  and  properly  verified. 

Respondent's  counsel  claims  that  the  petition  is  insufficient ;  that 
it  shows  no  eflEort  to  obtain,  bv  agreement  with  re- 
gmoK-  spoudent,  the  property  before  taking  proceedings  for 
TAiK  VnopsinT  condemnation  ;  that  it  seeks  by  the  petition  to  obtain 
BY  AOBXBMxvr.  ^.^^.^j.  yightg-  Jq  ^hc  respondcut's  property  and  fran- 
chises than  tlie  law  allows  in  the  condemnation  proceedings ;  that 
it  does  not  properly  describe  the  right  it  seeks  to  condemn. 

I  think  the  respondent's  objections  to  the  petition  in  this  case 
are  well  founded,  and  must  prevail,  within  the  aecisions  of  our  own 
court.  Chicago  &  M.  L.  S.  R  Co.  v.  Sanford,  23  Mich.  427 ; 
Mansfield  C.  &  L.  M.  R.  Co.o;.  Clark,  Id.  524;  Laue  v.  Saginaw  City^ 
53  Mich.  443.    See,  also,  Dill.  Mun.  Corp.  §§  47,  605. 

It  will  be  seen,  in  the  above  quotations,  the  statute  premises 
that  ^^  in  case  any  railroad  company  is  unable  to  agree  for  the  pur- 
chase of  any  real  estate,  property,  or  franchise  required  for  the 
purpose  of  its  incorporation,^'  it  may  then  resort  to  proceedings 
for  condemnation.  How.  St  §  3331.  The  effort  to  agree  must  be 
a  honafde  one,  showing  an  attempt  to  purchase  by  treaty  between 
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the  parties  the  property  and  franchises  described  in  the  petition, 
and  a  failure  so  to  do,  before  other  proceedings  can  be  taken. 
This  is  jnrisdictional,  and  must  appear  on  the  face  of  the  petition. 
It  does  not  so  appear.  Clay  v.  Pondoyer  Creek Jmp.  Co.,  34  Mich. 
204;  Chicago  &  M.  L.  S.  R.  Co.  v.  Sanford,  23  Mich.  427;  Mills, 
Em.  Dom.  §  107 ;  Cooley,  Const.  Lim.  §628 ;  State  v,  Hudson  Ry. 
Co.,  46  N.  J.  Law,  289 ;  Spoflford  v.  JBucksport  &  B.  R.  Co.,  66 
Me.  44 ;  Smith  v,  Chicago  &  W.  I.  R.  Co.,  105  111.  511. 

The  petitioner  asks  to  have  condemned  more  than  the  statute 
authorizes.  It  seeks  for  a  condemnation  of  the  title  to  the  land  in 
the  right  of  way  sought  to  be  obtained  for  the  purpose  of  making 
the  crossing.  At  most,  the  petitioner  could  only  obtain  the  right 
to  cross  the  respondent's  road  with  its  track  and  cai-s,  and  whatever 
was  incident  and  necessary  to  the  crossings.  How.  St.  sub.  6, 
§3323 ;  Laws  1883,  §  36 ;  Grand  Rapids,  N .  &  L.  S.  R.  Co.  v.  Grand 
Kapids  &  I.  R.  Co.,  35  Mich.  265  ;  State  v.  Hudson  Ry.  Co.,  46 
N.  J.  Law,  289  ;  Stone  v.  Commercial  Ry.  Co.,  4  Mylne  &C.  122. 
It  fails  to  describe  the  rights  and  franchises  it  may  condemn,  under 
the  statute,  or  that  petitioner  wishes  to  condemn.  It  has  a  right 
to  secure  a  crossing  for  its  road-bed  and  cars,  and  make  the  neces- 
sary connection  with  the  other  company's  track  for  this  purpose  ; 
and  it  may  also  secure  the  right  to  cross  the  respondent's  road  with 
side-tracks,  and  obtain  the  use  of  its  right  of  way  for  the  location 
of  switches,  provided  such  use  is  not  inconsistent  with  the  use  of 
the  road  under  the  respondent's  franchise.  These  rights,  however, 
are  not  described  in  the  petition,  nor  are  they  asked  to  be  con- 
demned. The  right  to  the  title  to  66  feet  in  length  of  the  re* 
spondent's  right  of  way  is  the  property  described  in  the  petition, 
and  nothing  else.  Such  a  description  in  the  petition,  for  the  pur- 
pose of  obtaining  a  right  to  cross  another  railroad,  is  fatally  defec- 
tive. Grand  Rapids,  Jf.  &  L.  S.  R.  Co.  v.  Grand  Rapids  &  I.  R. 
Co.,  35  Mich.  264 ;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Chicasco  &  W. 
I.  R.  Co.,  97  111.  506 ;  White  River  Turnpike  Co.  v.  Vermont 
Central  R.  Co.,  21  Vt.  590 ;  Eastern  R.  Co.  v.  Boston  &  M.  R., 
Ill  Mass.  128 ;  Vail  v.  Morris  &  E.  R.  Co.,  21  N.  J.  Law,  189  ; 
Indianapolis  &  V.  R.  v.  Newson,  54  Ind.  121 ;  Chicago  &  M.  L. 
S.  R.  Co.  V.  Sanford,  23  Mich.  428. 

I  do  not  think  the  Probate  Court  ever  obtained  jurisdiction  in  the 
case.  The  order  of  confirmation  will  be  set  aside,  and  the  proceed- 
ings  dismissed,  with  costs  of  both  courts. 

The  other  justices  concurred. 

Condemning  Crossing  over  Another  Roadt— See  Pittsburgh  Janction  R. 
Co.'s  Appeal,  ante,  p.  260. 
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Toledo,  Aior  Abbob  ahd  Nobth  Miohigak  B.  Co. 

V. 

Dbtboit,  Lanbino  and  Nobthebn  B.  Co. 

(Advance  C(uey  Miehiffon,  Novemler  17,  1886.) 

r 

The  complainant,  the  Detroit,  Lansing  &  Northern  R  Co.,  institated  pro- 
ceedings for  condemning  a  right  of  way  across  the  defendants'  road.  An 
order  of  confirmation  was  made,  which  was  appealed  from  and  set  aside  bt 
this  court  as  illegal  throughout.  But,  after  setting  the  condemnation,  with- 
out giving  notice  to  defendants  to  see  whether  they  could  not  agree  as  to 
the  manner  of  making  the  crossing,  the  complainants  clandestinely  made 
preparations  to  push  the  work  through  for  making  a  crossing  on  a  Saturday 
night;  and,  to  prevent  interruption,  procured  a  void  injunction  to  be  issued 
by  a  Circuit  Court  commissioner,  and  went  through  the  form  of  sending  no* 
tice  by  telegram,  not  meant  to  reach  the  company  to  be  enjoined.  A  show 
of  armed  force  was  also  made.  The  crossing  was  then  made  by  cutting 
through  an  embankment  and  putting  in  a  bridge,  which  raised  the  grade  of 
defendants'  road.  After  the  work  was  done,  tne  defendants  proposed  to  fill 
up  the  gap  that  had  been  made,  and  restore  the  track  to  its  proper  leveL  A 
bill  was  then  filed  by  the  complainants  to  prevent  the  defenaants  from  inter- 
fering with  their  crossing,  ana  an  injunction  was  issued  exports  by  the  Cir- 
cuit Court  commissioner.  The  answer  of  the  defendants  set  up  the  ^bove 
facts  in  defence,  and  asked  the  benefit  of  a  cross-bill,  and  of  an  injunction 
against  complainant's  further  occupancy.  The  complainant's  case  was  sus- 
.tained,  and  the  injunction  granted  at  the  outset  perpetuated.  Defendants 
appealed.    Eieldj 

1.  That  the  statute  in  relation  to  making  nulroad  crossings  contemplates 
that  the  crossing  shall  be^made  under  or  over  the  existing  road  if  possible, 
but  it  does  not  contemplate  or  authorize  the  road  making  the  crossing,  even 
where  the  condemnation  is  regular,  to  use  its  own  discretion  in  making  it,  or 
to  disturb  the  old  road  or  change  its  grade. 

2.  That  complainant's  conduct  presented  a  case  which  had  no  element  of 
lawful  riffht,  but  was  a  violent  and  lawless  trespass,  which  would  have  justi- 
fied the  defendant  in  fillins  up  the  excavation  made,  if  it  could  have  been 
done  without  a  breach  of  the  peace  on  its  part. 

8.  That  while  it  is  the  duty  of  the  court,  under  the  circumstances,  to  see 
that  defendants  are  placed  in  a  proper  condition,  yet  the  fact  that  complain- 
ant's road  is,  and  has  been  for  some  time,  in  full  operation ;  that  there  is  rea- 
son for  using  the  preventive  jurisdiction  in  defenaants'  favor,  for  protecting 
what  is  imperillea,  and  to  undo  or  remedy  such  mischief  as  has  come  from 
the  use  or  abuse  of  legal  process,  render  it  the  duty  of  the  court  to  render 
relief  without  creating  further  complications. 

4.  The  court  decrees:  That  complainant's  bill  be  dismissed,  with  costs  of 
both  courts;  that,  providing  defendants'  consent,  the  State  board  shall  be 
appointed  commissioners  to  restore  the  grade  of  defendant's  road,  the  work 
to  DC  done  so  as  not  to  interfere  more  than  is  necessary  with  the  running 
arrangements  of  either  road ;  that  when  the  crossing  is  adjusted,  the  com- 
missioners shall  estimate  and  report  the  proper  compensation  to  be  paid  to 
defendants  for  the  making  and  maintenance  of  the  crossing;  that  the  com- 
plainants file  with  this  court  a  bond  in  the  penalty  of  $10,000,  conditioned 
to  perform  this  and  any  other  decree,  and  pay  the  sum  which  may  hereafter 
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be  decreed  to  be  paid  to  the  defendant;  that  upon  the  coming  in  of  the  com- 
missioners' report,  such  further  order  as  shall  be  found  necessary  will  be 
made,  and  the  case  will  be  retained  for  disposing  of  the  equities  reserved. 

Appeal  in  chancery  from  the  Livingston  Circuit  Court.  Decree 
on  cro68-bill. 

Cha/rles  B.  Lathrop  for  defendants. 

Luke  8.  Montague  for  complainant,  appellee. 

^^  • 

Campbell,  Ch.  J. — This  bill  was  filed  January  6, 1886,  to  prevent 

the  defendant  railroad  from  interfering  with  a  crossing  which  com- 
plainant had  just  made  under  the  defendants'  road  near  Howell,  in 
Livinsston  county.  The  alleged  ground  of  complaint  was  that 
complainant  had  procured  a  condemnation  of  the  right  of  way,  and 
had  obtained  peaceable  possession,  and  that  complainant's  road  was 
in  full  operation,  and  that  defendants  threatened  to  fill  up  the  cut 
and  thus  prevent  further  use  of  it 

The  defence  was,  in  substance,  that  there  had  been  no  valid  con- 
demnation, and  no  compliance  with  the  law  respecting  such  cross, 
ing;  that  complainant  had,  on  Saturday  night,  January  2,  by 
fraudulently  obtaining  an  ille^  injunction,  and  by  force  and 
violence,  aided  by  color  of  it,  td^en  possession  of  defendants'  road 
at  the  proposed  crossing,  and  hindered  its  further  use  durine  the 
construction,  and  made  the  crossing  by  cutting  through  an  embank- 
ment and  putting  in  a  bridge,  which  raised  the  grade  of  defendants' 
road  so  as  to  make  the  passa^  inconvenient  and  more  or  less  dan- 
herons.  The  answer  asKed  tne  benefit  of  a  cross-bill  and  of  an  in- 
junction against  complainant's  further  occupancy.  On  final  hear- 
ing, the  court  sustained  complainant's  case  and  perpetuated  the 
injunction  granted  in  the  outset. 

The  case  made  out  is  clearly  with  the  defendants.  It  appears 
that  condemnation  proceedings  were  taken  in  the  Probate  Court, 
on  which  an  order  of  confirmation  was  made  December  18,  1885, 
which  were  at  once  appealed  to  this  court  and  set  aside  as  illegal 
throughont.  Among  other  radical  defects,  it  did  not  appear  that 
any  attempt  had  been  made  to  come  to  an  amicable  agreement  con- 
cerning the  crossing,  and  it  did  not  properly  descnbe  what  was 
4Sought  to  be  appropriated,  or  what  sort  of  crossing  was  contem- 
plated ;  and  no  attempt  was  made  to  get  the  determination  of  the 
State  board  as  to  the  proper  method  of  crossing.  Complainant, 
without  any  legal  excuse  whatever,  determined  for  itself,  without 
conference  and  without  the  action  of  the  board,  the  whole  matter 
of  crossing,  and  built  it  in  its  own  way. 

After  getting  the  condemnation,  no  notice  whatever  was  given 
to  defendants  to  see  whether  they  could  not  agree  as  to  the  manner 
of  making  the  crossing,  or,  if  not,  to  have  the  board  decide  it. 
The  complainant  clandestinely  made  preparations  to  push  the  work 
through  on  Saturday  night,  January  2, 1886,  and,  in  order  to  pre- 
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vent  interruption,  got  out  from  a  Circuit  Court  commissioner  an 
injunction  which  was,  as  we  have  held,  an  absolute  nullity,  and 
went  through  the  form  of  sending  a  notice  by  telegram  of  a  pe- 
remptory and  uncivil  character  to  some  of  the  defendants'  officers,, 
which  did  not  reach  them,  and  was  apparently  not  meant  to  reach 
them,  in  time  to  interfere.  Upon  their  reaching  the  place  late  in 
the  evening,  they  were  stopped  by  a  show  of  armed  lorce,  the  in- 
junction was  served,  and  the  work  proceeded ;  and  the  defendants^ 
road  was  broken  up  and  business  hindered  till  the  crossing  and 
bridge  were  made.  There  is  some  claim  made  that  complainant 
did  not  threaten  or  use  force ;  but  this  is  absolutely  sliown  to  have 
been  done  under  the  circumstances,  which  should  not  have  been 
overlooked  by  the  criminal  authorities.  After  the  work  was  done, 
defendants  proposed  to  fill  up  the  gap  and  restore  the  track  to  its 

E roper  level,  but  were  prevented  by  the  injunction  issued  ex  parte 
y  the  Circuit  Court  commissioner  under  this  bill,  whidi  the  Cir- 
cuit Court  refused  to  dissolve  and  kept  in  force. 

The  case  presents  one  of  the  most  aggravated  wrongs  that  we 
had  brought  to  our  notice.  It  is  impossible  to  hold  that  this  in- 
vasion of  defendants'  premises  was  made  in  good  faith  or  with  any 
supposition  that  there  had  been  such  a  compliance  with  law  as  to 
authorize  what  was  done.  The  statute  contemplates  that  the  cross- 
ing shall  be  made  over  or  under  the  existing  road,  if  possible ;  but 
it  does  not  contemplate,  or  authorize  the  road  making  the  croe^ing^ 
even  where  the  condemnation  is  regular,  to  use  its  own  discretion 
in  making  it,  or  to  disturb  the  old  road  or  change  its  grade.  It 
contemf)lates  harmonious  action  by  both  roads,  or  action  under  the 
supervision  of  the  State  board. 

The  crossing,  made  as  it  was,  had  no  element  of  lawful  right, 
but  was  a  violent  and  lawless  trespass ;  and,  if  defendants  had  suc- 
ceeded in  filling  up  the  crossing  without  a  breach  of  the  peace  on 
their  own  part,  they  would  have  been  legally  justified.  It  cannot 
be  said  that  complainant  was  in  peaceable  possession  at  that  time* 
It  has  never  been,  in  any  proper  sense,  a  possession  in  good  faith, 
and  complainant  had  no  possible  ground  for  filing  a  bill. 

But  wnen  the  answer  was  filed,  serving  the  purpose  of  a  cross- 
bill, while  defendants  had  an  equitable  right,  on  injunction  on 
their  own  behalf,  to  prevent  any  further  action  which  was  not 
adequately  remediable  at  law  or  by  private  redress,  it  is  question^i^ 
able  whetner  there  was  any  occasion  for  further  affirmative  equi- 
table relief  than  was  necessary  to  stop  the  use  of  the  crossing  and 
enable  defendants  to  put  their  own  track  in  as  good  a  condition  aa 
before.  And,  as  the  case  now  stands,  while  we  deem  it  our  duty 
to  see  that  defendants  are  placed  in  proper  condition,  we  cannot 
shut  our  eyes  to  the  fact  that  complainant's  road  is  now  in  full 
operation,  and,  however  wrongfully  placed,  has  been  so  placed  for 
some  time.    This  is  no  reason  for  giving  complainant  any  advan- 
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tage  of  its  own  wrong,  bnt  it  is  a  reason  for  using  the  preventive 
jurisdiction  in  defendants'  favor,  with  full  protection  to  defend- 
ants, but  at  the  same  time  without  creating  lurther  complications^ 
if  possible. 

tinder  the  statutes  there  is  no  doubt  that  complainant  can  legally 
secure  a  crossing  by  pursuing  just  and  le^  methods,  and  that  the 
crossing  ought  to  be  under  defendants^ road.  There  is  as  little 
doubt  tnat  it  is  not  and  cannot  be  niade  lawful  to  make  this  cross- 
ing  BO  as  to  prejudice  defendants'  road  bj  making  it  unsafe  or  in- 
convenient. If  complainant  had  entered  peaceaoly,  and  got  into 
full  and  complete  use  of  the  crossing,  the  fact  that  it  could  be  law- 
fully secured  by  agreement  or  condemnation  would  generally  ren- 
der an  injunction  against  continuance  of  doubtful  propriety,  except 
so  far  as  defendants'  own  road  had  been  injured  or  imperilled. 
Mercer  v.  Williams,  Walk.  Ch.  85;  Hathaway  v,  Mitcnell,  3^ 
Mich.  164. 

In  the  present  case  we  can  probably  do  complete  justice  by  pro* 
tecting  what  is  imperilled,  upon  such  conditions  as  are  equitalble. 

A  large  part  of  tne  difficulty,  and  much  of  the  damage  incurred, 
may  be  fairly  traced  to  the  position  in  wliicli  parties  have  been 
placed  by  this  litigation.  It  is  the  duty  of  every  court,  as  far  as 
possible,  and  it  is  generally  possible  for  an  equity  court,  to  undo  or 
remedy  such  mischief  as  has  come  from  the  use  and  abuse  of  its 
process.  It  is  also  desirable,  where  it  can  be  done  without  disre- 
gard of  rules  of  right,  that  an  end  should  be.  put  to  matters  in  con- 
troversy where  the  court  has  assumed  jurisdiction.  As  the  Consti- 
tution provides  for  estimating  damages  in  the  exercise  of  the  power 
of  appropriating  lands  to  purposes  of  utility,  by  commissioners  ap- 
pointed by  courts  of  record,  we  see  no  difficulty  in  having  the  whole 
subject  in  controversy  disposed  of  here,  unless  defendants  desire  a 
jury,  or  object ;  and  we  shall  retain  jurisdiction  for  that  purpose. 
We  are  therefore  to  consider  just  how  the  parties  stand,  and,  tnere- 
fore,  what  will  meet  the  exigencies  of  the  case. 

As  complainant  made  out  no  equities,  its  original  bill  must  be 
dismissed  so  far  as  it  involves  any  relief  to  complainant,  witii  costs 
of  both  courts. 

On  the  other  hand,  the  defendant  corporation  is  entitled  to  equi- 
table relief  against  serious  injury  which  is  not  subject  to  adequate 
legal  remedy.  It  has  a  rignt  to  prevent  the  making  of  such  a 
crossing  as  will  impair  its  rights  or  safety ;  but  it  would  not  be 
considered  the  duty  of  a  court  of  equity  to  go  further  than  this  and 
enjoin,  unconditionally,  what  may  be  legalized.  Under  our  laws, 
there  is  no  doubt  of  tne  power  of  complainant,  by  pursuing  the 
proper  course,  to  obtain  a  crossing  which  shall  not  interfere  with 
the  track  of  defendants.  The  statute  also  contemplates,  as  safest 
for  all  parties,  when  practicable,  that  the  crossing  shall  not  be  on 
the  same  level.    The  crossing  made,  if  adjusted  so  as  not  to  raise 
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or  disturb  defendants'  way,  is  a  suitable  one,  if  made  safe  and  con- 
venient. The  State  has  provided  a  board  intended  to  exercise 
Bome  oversight  in  such  matters,  and  presumably  able  to  do  so 
wisely. 

We  shall  therefore  make  a  present  decree  dismissing  complain- 
ant's original  bill,  with  costs  of  both  courts,  and  provide  as  follows 
for  the  remaining  matters  in  (M>ntroversy,  providing  defendants 
oonsent,  and  as  a  condition  of  granting  defendants  relief  aflirma- 
tively  under  the  cross-bill : 

The  gentlemen  composing  the  State  board  shall  be  appointed 
commissioners  for  all  the  purposes  contemplated  by  our  decree* 
The  crossing  shall  be  so  improved  as  to  restore  an  unbroken  sur- 
face-grade to  defendants'  railroad,  by  such  lowering  and  levelling 
of  the  bridge  as  will  secure  this  result,  which  seems  to  require 
about  twelve  inches.  This  work  shall  be  done,  unless  parties  agree 
otherwise,  by  defendants,  but  subject  to  the  supervision  of  the 
commissioners.  If,  in  the  opinion  of  the  commissioners,  the  abut- 
ments or  other  supports  of  the  surface  shall  need  modifying  or 
strengthening  so  as  to  make  them  permanentlv  safe,  this  shall  also 
be  done  in  the  same  way ;  but  this  work  shall  be  so  done  in  time 
and  manner  as  not  to  interfere  more  than  is  absolutely  necessary, 
in  the  opinion  of  the  commissioners,  with  the  running  arrange- 
ments of  either  road,  and  the  commissioners  shall  make  direction 
accordingly.  It  is  understood,  however,  that  the  parties  may,  in 
any  of  these  details  and  arrangements,  act  amicably  in  concert. 

When  the  crossing  is  completely  adjusted  so  as  to  be  safe  and 
permanent  and  upon  the  proper  surface-level  of  defendants' 
road  (all  of  which  should  oe  done  as  speedily  as  convenience 
will  permit),  the  commissioners  shall  estimate  and  report,  with 
their  other  doings,  to  this  court,  the  proper  compensation  to  be 
paid  to  defendant  corporation  b]^  complainant,  for  the  making  and 
maintenance  of  the  crossing,  which,  in  accordance  with  the  princi- 
ples laid  down  in  our  previous  decisions,  will  include  the  value  of 
the  land  taken,  the  pecuniary  damage  which  defendants  suffered 
from  the  interruption  of  their  business,  and  the  increased  cost  of 
doin^  it,  caused  by  the  making  of  the  crossing  and  the  transactions 
which  accompanied  it,  and  any  ascertainable  damages,  if  any,  which 
will  accrue  from  the  expense  made  necessary  by  such  crossing ;  and 
further,  such  expense  as  shall  be  le^timately  incurred  by  defend- 
ants in  making  the  changes  contemplated  by  this  decree. 

Complainant  shall,  within  thirty  days,  file  with  the  clerk  of  this 
court  a  bond  with  two  sureties,  residents  of  Michigan,  to  be  ap- 
proved by  this  court  or  by  one  of  its  justices,  in  the  penalty  of 
$10,000,  conditioned  to  penorm  this  and  any  further  decree  of  this 
court  and  pay  any  sum  which  may  hereafter  be  decreed  to  be  paid 
to  the  defendant  corporation. 

Upon  the  coming  in  of  the  commissioners'  report,  such  further 
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order  or  decree  will  be  made  as  shall  be  found  necessary,  and  the 
case  will  be  i*etained  for  disposing  of  the  equities  reserved.  Nei- 
ther party  shall  disturb  or  molest  the  other,  or  interfere,  except  in 
harmony  with  this  decree,  until  further  ordered. 

We  have  hesitated  about  exercising  the  powers  above  indicated^ 
as  nothing  but  the  peculiar  situation  of  this  cause  would  justify  it. 
"We  do  not  think  it  would  be  proper  to  do  so  under  any  circum- 
stances less  urgent  and  complicated ;  and,  in  making  their  report, 
we  only  expect  the  commissioners  to  submit  to  our  judgment  such 
of  their  doings  as  are  not  within  their  official  jurisdiction,  over 
which  we  have  no  revisory  power* 

The  other  justices  concurred. 

Condemning  Crossing  over  another  road*— See  Pittsburgh  Junction  B» 
Co.^s  Appeal,  ante,  p.  209. 


DsTBOir,  Lansing  and  Kobthesn  B.  Go. 

V. 

Pbobate  Coubt  for  the  County  op  Livingston. 

(Advance  Cote,  Michigan,    I^ovember,  17, 1886.) 

The  Probate  Court  may  authorize  a  railroad  company,  which  has  made 
one  unsuccessful  attempt  to  carry  through  condemnation  proceedinffs  under 
the  general  Railroad  laws,  and  a  second  application  is  made  for  defect  in 
title,  to  continue  in  possession,  and  if  not  in  possession,  to  take  possession, 
until  final  conclusion  of  the  proceedings,  and  may  stay  all  actions  or  proceed- 
ings against  the  corporation  on  its  filing  security  or  paying  into  court  a  suffi- 
cient sum. 

It  is  necessary  that  the  State  boafd  determine  the  manner  and  conditions 
of  making  a  crossing  before  the  court  may  assume  any  power  to  make  the 
crossing,  even  after  condemnation. 

The  appointment  of  commissioners  of  jury  of  appraisal  is  a  proceeding  of 
a  mixed  character,  involying  no  strictly  judicial  powers  in  the  court  itself, 
which,  althoush  declared  a  court  of  record,  is  nevertheless  an  inferior  court, 
and  its  proceedings  subject  to  review  on  litigated  questions.  It  has  no  power 
to  stay  proceedings  in  any  court  in  the  State  where  parties  might  litigate  the 
trespass  committed  by  the  railroad  company,  and  the  legislature  can  confer 
no  such  power  upon  it. 

Mandamus  to  compel  the  rescision  of  an  order  of  the  Probate 
Court  permitting  the  occnpancy  of  a  crossing  by  a  railroad  com- 
pany pending  proceedings  for  condemnation.     Granted. 

The*  facts  are  stated  in  the  opinion. 

Campbell,  Ch.  J. — Tlie  Toledo,  Ann  Arbor  &  North  Michiffan 
K.  Co.,  in  the  year  1885,  took  measures  to  condemn  a  crossmg 
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tlirougli  relator's  way,  which  were  conducted  in  the  Probate  Court 
Facts.  of  Livingstou  countj,  resulting  in  a  verdict  of  nominal 

damages.  These  proceedings  were  removed  to  this  court,  and 
quashed  for  various  defects  and  errors,  including  jurisdictional 
insufficiency.  Pending  that  appeal,  and  without  the  action  of 
the  proper  State  board  to  determine  the  manner  and  conditions  of 
the  cirossing,  the  company,  seeking  to  get  the  condemnation,  took 
forcible  possession  ana  completed  a  crossing,  and  equity  proceedings 
were  begun  in  aid  of  it,  which  were  some  time  since  brought  up  to 
this  court  by  appeal  and  submitted  for  our  judgment. 

Pending  our  action,  on  the  21st  day  of  October,  1886,  the  same 
company,  without  leave  of  this  court,  filed  a  new  petition  in  the 
same  Probate  Court  to  condemn  the  crossing,  and,  on  the  same  day 
that  court  made  an  ex  parte  order  permitting  the  occupancy  of  the 
crossing  during  the  pendency  of  the  condemnation  proceedings. 
Belator  now  asks  a  ma/ndamtcs  to  compel  the  rescission  of  this  oc- 
cupancy order. 

The  respondent  answers,  basing  the  authority  for  this  action  ou 
art.  1,  §  26,  of  the  general  Baiiroad  laws,  which  is  claimed  to 
provide  that  where  one  unsuccessful  effort  has  been  made  to  carry 
through  condemnation  proceedings,  and  a  second  application  is  made 
for  defect  of  title,  the  court  may  authorize  the  corporation,  if  in 
possession,  to  continue  in  possession,  and,  if  not  in  possession,  to 
take  possession  and  use  the  property  until  the  final  conclusion  of 
'  the  new  proceedings.  By  the  same  section  it  is  provided  that  the 
same  court  may  stay  all  actions  or  proceedings  agamst  any  company 
or  officer  or  agent,  on  filing  of  security,  or  payment  into  court  of  a 
sufficient  sum.     A  bond  was  ordered  of  $2000. 

There  are  several  fatal  objections  to  the  action  had  in  the  pres- 
ent case.  An  order  which  destroys  the  possession  of  the  owner  of 
lands,  and  enables  the  land  to  be  appropriated  in  such 
rSr^'  pro'  "^^y  that  it  cannot  be  restored  to  its  ola  condition,  and 
cannot  be  used  at  all  for  an  indefinite  period  by  the 
true  owner,  whose  adjoining  property  must  also  be 
usually  seriously  affected  by  it,  is  a  very  great  invasion  of  private 
property,  and,  if  it  can  be  gi-anted  at  all,  cannot  be  granted  with- 
out full  notice  and  an  adequate  hearing.  The  proceedings  first  had 
in  the  present  instance  were  void  jthroughout,  and  no  better  than 
if  none  had  ever  been  taken.  To  hold  that  any  court  can,  by  such 
ex  parte  action,  assume  and  grant  control  oi  private  property, 
would  render  the  constitutional  safeguards  requiring  due  process 
of  law  nugatory.  But  such  action,  with  or  without  notice,  is  not 
contemplated  by  the  railroad  law  in  the  case  of  railroad  crossings. 
It  is  a  condition  precedent  to  any  assumption  of  power  to  make  a 
crossing,  even  after  condemnation,  that  the  State  board,  consisting 
of  the  attorney-general,  secretary  of  state,  and  the  commissioners 
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of  railroads,  shall  determine  the  manner  and  conditions  of  making 
the  crossings.      §  36. 

There  is,  however,  a  further  difficulty  in  the  nature  of  this 
oourt  assuming  the  authority  which  has  existed  for  some  time, 
and  to  which  no  objection  has  been  pointed  out,  to  ap- 
point the  commissioners  or  jury  of  appraisal.  This  pro- 
ceeding is  one  of  a  mixed  character,  involving  no 
strictly  judicial  powers  in  the  court  itself,  which  does 
not,  as  such,  conduct  the  appraisal.  But  when  anything  is  to  be 
done  collaterally  or  outside  of  the  inquest,  whereby  the  power  of 
the  court  is  to  be  exercised  directly  on  the  rights  of  the  parties, 
the  question  whether  the  Probate  Court  can  do  this,  is  very  differ- 
ent irom  its  participation  in  merely  prerogative  action. 

The  Probate  Court  is  a  court  whicu,  although  declared  a  court  of 
record,  and  having  large  and  important  powers,  is  nevertheless  an 
inferior  court,  subject  to  the  review  of  the  circuit  courts,  and  not  de- 
signed or  adapted  to  the  exercise  of  the  ordinary  judicial  power  in 
dealing  with  litigated  questions  affecting  persons  not  subject  to  the 
exercise  of  prerogative  jurisdiction,  and  entirely  suiiuris.  The 
jurisdiction  over  contentious  litigation  belongs,  under  the  Constitu- 
tion, to  courts  of  law  and  equity.  In  order  to  make  such  author- 
ity efficient  as  is  exercised  oy  respondent,  in  this  case,  it  is  abso- 
lutely necessary — and  the  statute  so  provides — to  restrain  the 
parties  whose  land  is  taken  from  suin^  in  other  courts.  Such 
suits  must  be  brought  usually  in  the  circuit  courts  and  may  be 
taken  by  appellate  action  to  this  coui*t.  It  is  out  of  the  question 
that  an  inferior  court  can  stay  proceedings  in  those  courts  to  which 
the  law  has  made  it  subordinate.  In  th6  present  case,  to  make  this 
probate  order  effective,  that  court  should  oe  able  to  lay  its  hands  on 
the  proceedings  now  pending  in  this  court,  or  previous  to  appeal 
here,  to  stay  action  in  the  Livingston  Circuit  Court,  or  any  other 
court  in  the  State  where  parties  might  litigate  the  trespass  com- 
mitted by  the  petitioning  raiboad  company.  Such  a  proposition 
cannot  be  maintained,  ^o  such  jurisdiction  can  be  conferred  on 
a  probate  court.  It  is  foreign  to  the  constitution  of  such  courts, 
and  subversive  of  the  constitutional  distribution  of  judicial  powers. 
The  nature  of  probate  courts  was  discussed  in  Ferris  v,  Higley,  20 
Wall.  376,  where  it  was  held  beyond  the  power  of  the  legislature 
of  Utah  to  ^ive  them  common  law  ana  equity  of  jurisdiction. 
They  have  existed  in  Michigan  since  its  complete  territorial  organ- 
ization, and  their  character  nas  never  been  doubtful.  They  have 
always  been  regarded  as  courts  for  peculiar  and  limited  purposes, 
which  are  outside  of  ordinanr  litigation  and  incapable  oi  dealing 
completely  with  ordinary  rights.  The  order  is  void  and  must  be 
ordered  to  be  set  aside.  A  mandamus  will  issue,  with  costs  against 
thepetitioning  company,  at  whose  instance  the  order  was  granted. 

Tne  other  justices  concurred. 
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Wabash  B.  C!o. 

V. 

Savaob* 

(Ad9ane$  Ckue^  Indiana.     October  20,  1886.) 

Where,  in  an  action  against  a  railroad  company  for  damages  for  an  injury 
maliciously  inflicted,  the  manner  and  occasion  of  the  injury  are  specifically 
set  forth,  it  is  not  error  to  oyemile  a  motion  to  make  the  complaint  more 
specific  by  stating  by  what  serrant  of  the  company  the  injury  was  inflicted, 
Imd  at  what  time  of  the  day,  and  on  what  kind  of  a  train,  it  occurred. 

While,  as  a  general  rule,  a  master  is  liable  for  the  negligence  of  his  serrants 
only  when  they  are  acting  within  the  line  of  their  duty,  yet  an  allegation  in 
the  complaint  that  the  ''  defendant,  by  its  agents  and  servants,''  caused  the 
injury  to  the  plaintifE,  is  sufficient. 

When  answers  to  interrogatories  are  conflicting,  the  general  verdict  will 
control. 

A  railway  company  is  liable  for  an  injury  wantonly  inflicted  by  its  brake- 
man  upon  a  passen^r  trayelling  no  one  of  its  trains. 

In  an  action  affainst  a  railway  company  to  recover  damages  for  personal 
injury  inflicted  by  its  servant,  evidence  of  permanent  injury  is  admissible 
under  an  allegation  in  the  complaint  that  the  nlaintiff  had  <  thereby  become 
wholly  crippled  and  maimed,  and  preventea  from  actively  pursuing  his 
business  for  life. 

Appeal  from  Wliitley  Circuit  Court 

Action  in  damages  for  personal  injury. 

Chas.  B.  SiAMX/rt  and  TF.  F.  Stuart  for  appellant. 

P,  A.  RandaU  and  L.  M.  Niiide  for  appellee. 

NiBLAOK,  J. — This  action  was  commenced  in  the  Superior  Court 
of  Allen  county,  by  Thomas  S.  Savage  against  the  Waoash  B.  Co., 
factb.  for  damages  for  alleged  i)ersonal  injuries,  where  there 

was  a  trial  and  a  verdict  for  the  plaintiff.  A  new  trial  having  been 
granted,  a  change  of  venue  was  ordered  to  the  "Whitley  Circuit  Court 
where  a  second  trial  resulted  in  a  verdict  for  the  plaintiff,  assessing 
his  damages  at  $2,981.76.  This  verdict  was  accompanied  by 
answers  to  special  interrogatories  which  had  been  submitted  to  the 

i'ury,  upon  which  tlie  defendant  demanded  judgment  in  its  favor ; 
mt  this  demand,  as  well  as  a  subsequent  motion  for  a  new  trial, 
being  refused,  judgment  was  entered  upon  the  verdict. 

Error  is  assignedupon  the  alleged  insufficiency  of  the  complaint, 
upon  the  refusal  of  tne  court  to  require  the  complaint  to  be  made 
more  certain  and  specific,  upon  the  failure  of  the  court  to  render 
judgment  in  favor  of  the  defendant  upon  the  answers  to  the  special 
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interrogatoriee,  and  upon  the  denial  of  the  defendant's  motion  for 
a  new  trial. 

The  body  of  the  complaint  was  as  follows :  ^^  Thomas  8.  Sava^ 
complains  of  the  Wabash  K.  Co.,  a  corporation  duly  organized  in 
'  pursuance  of  the  laws  of  the  State  of  Indiana,  that  said  defendant, 
to  wit,  on  the  15th  day  of  October,  1878,  owned  and  operated  a 
railroad  running  through  said  county,  and  said  defendant,  on  the 
day  last  aforesaid,  was  the  owner  and  operator  of  the  locomotives 
and  cars  used  upon  said  railroad,  and  was  then  and  there  engaged 
in  the  business  of  a  common  carrier  of  passengers  on  its  said  road, 
and,  as  such,  admitted  the  plaintiff  into  a  car  and  train  upon  said 
road  as  a  passenger  thereon ;  that  said  car  and  train  upon  wiiich  the 
plaintiff  was  so  admitted  was  to  and  did  ^o  from  the  city  of  Fort 
Wayne,  in  said  county,  westward,  and  t£e  defendant,  naving  so 
admitted  the  plaintiff  on  its  said  car  and  train,  proceeded  to  carry 
him  westward  to  a  point,  to  wit,  ten  miles  westward  of  said  city  of 
Fort  "Wayne,  in  a  swamp,  away  from  any  station,  when,  in  the 
night-time,  when  it  was  dark,  the  defendant  failed  to  stop  its  said 
train  so  he  could  with  safety  alight  from  said  car,  but  wrongfully, 
and  without  any  fault  on  his  part,  while  the  train  was  running, 
said  defendant,  by  its  servants  and  agents,  unlawfully  struck  him, 
the  plaintiff,  and  wantonly,  forcibly,  wilfully,  and  maliciously 
pushed,  pulled,  and  shoved  the  plaintiff  out  of  said  car  onto  the 
platform  thereof,  and  said  defendant,  by  its  said  agents  and 
servants,  then,  unlawfully,  wantonly,  forcibly,  and  wilfully, 
struck  said  plaintiff,  and  shoved  him  with  great  violence  from  and 
off  the  said  platform  of  said  car ;  thereby  threw  and  caused  him  to 
be  thrown  a^inst  and  upon  the  ground  with  ^at  violence, 
whereby,  without  fault  or  negligence  on  his  part,  he  was  made  to 
fall  upon  and  strike  the  earth  with  great  violence,  and  was  thereby 
thrown  against  and  under  the  said  car,  and  under  the  wheel  of  said 
car,  whereby  his  left  arm  and  hand  were  greatly  injured  and 
crushed,  so  that  it  was  and  became  necessary  to  amputate  the 
same,  and  whereby  his  head  and  back  and  shoulder  became  and 
were  greatly  injured,  and  whereby  he  was  confined  to  his  bed  for  a 
long  space  of  time,  to  wit,  for  the  space  of  six  months,  and  by 
reason  thereof  the  plaintiff  became  and  was  for  a  long  time  sick, 
and  unable  to  walk  or  work;  that  he  suffered  therefrem  great 
mental  and  physical  pain,  and  was  wholly  unable  to  attend  to  his 
necessary  and  usual  business,  and  has  so  continued  to  the  present 
time,  and  has  been  put  to  great  expense,  to  wit,  five  hundred  dol- 
lars, for  surgical  and  other  treatment  and  attendance  in  attempting 
to  cure  himself  of  said  injuries ;  tha  the  was  compelled  to  have  his 
left  arm  amputated  and  has  thereby  become  wholly  crippled  and 
maimed,  ana  prevented  frem  actively  pursuing  his  business  for  life. 
Wherefore  he  sues,  and  asks  judgment  for  the  sum  of  ten  thousand 
dollars,  and  other  relief." 
28  A.  &  B.  R  Gas.— 10 
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It  is  first  argued  that  the  complaint  was  fatall}r  defective  for 
failing  to  aver  tliat  the  agents  and  servants  of  the  railway  company 
were  acting  within  the  line  of  their  duty  when  they  committea  the 
suFTiciwrcT  OF  grievances  complained  of ;  and  the  case  of  Helf rich  v. 
AVM»ST-Aur  Williams,  84  Ind.  553,  is  cited  as  sustaining  that- 
AOKNTB  COM.  constructiou  of  the  complaint.  The  general  principle 
announced  by  that  case,  that  the  master  is  not  liable 
for  every  act  of  negligence  of  his  servant,  but  only  for  such  acts  of 
negligence  as  are  committed  while  in  his  service,  and  in  some  way 
connected  with  such  service,  is,  and  long  has  been,  a  well-established 
legal  proposition;  but  we  do  not  regard  the  principle  thus  an- 
nounced as  decisive  of  the  insufficiency  of  the  complaint  in  this  ease, 
which,  in  effect,  averred  that  it  was  the  defendant,  acting  through 
its  agents  and  servants,  which  had  injured  the  plaintiff.  That  was 
equivalent  to  an  averment  that  the  injury  was  inflicted  by  the  defen- 
dant,  acting  through  its  duly-authorized  agents  and  servants. 
That  made  it  at  the  trial  a  question  of  evidence  as  to  whether  the 
persons  who  performed  the  acts  charged  to  have  been  injurious  to 
the  plaintiff  were  the  agents  and  servants  of  the  defendant,  and 
acting  at  the  time  within  th^  lines  of  their  duties.  >  This  was  a 
substantial  compliance  with  the  rules  of  good  pleading,  and  with 
the  precedents  m  similar  cases. 

At  the  proper  time  the  railroad  company  moved  the  court  for  an 
order  requiring  the  plaintiff  to  make  iiis  complaint  more  certain 
and  specific  in  the  following  respects :  (1)  To  set  out 
KonoRTOKAn  the  kind  of  a  train  he  took  passage  on — whether  freight 
BPioFia  or  passenger ;  (2)  to  state  what  servant  or  servants  of 

defendant  pushed  plaintiff  off  the  €ar — whether  con- 
ductor, brakeman,  engineer,  superintendent,  or  who  it  was ;  (3^  to 
state  what  time  of  day  or  night  the  train  left  Fort  Wayne.  That 
motion  was  overruled,  and  that  ruling  is  sharply  criticised  in  ar^- 
ment  here.  It  must  be  borne  in  mind  that  the  complaint  in  wis 
case  was  not  for  an  injury  resulting  from  some  general  and  unspeci- 
fied negliffenoe  of  the  railway  company,  but  was  for  a  specifically- 
described  injurious  act,  wilfully  ana  maliciously  performed  by  the 
railway  company  acting  througn  its  agents  and  servants.  This  was 
sufficiently  specific  for  all  practical  purposes,  and  consequently  the 
court  below  did  not  err  in  overruling  tne  motion  to  have  the  com- 
plaint made  more  specific.  The  cases  of  Jeffersonville,  M.  <&  I.  B. 
Co.  V.  Dunlap,  29  Ind.  426 ;  Cincinnati,  H.  &  D.  B.  Co.  v.  Chester, 
57  Ind.  297 ;  Hawley  v.  Williams,  90  Ind.  160 ;  and  Pennsylvania 
Co.  V,  Dean,  9^  Ind.  459,  cited  by  counsel,  are  based  upon  facts 
essentially  different  from  those  cnarged  in  the  complaint  in  the 
present  case. 

In  answer  to  the  first  interro^tory  addressed  to  them  the  jury 
stated,  in  substance,  that  the  plaintiff  was  injured  on  the  15th  day 
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of  October,  1878,  by  being  pushed  or  shoved  from  train  No.  3  of 
the  defendant's  road,  leaving  Fort  Wayne  about  9  o'clock  ^^^ 

P.M.  on  that  day  for  the  west,  and  that  the  plaintiff  was  akbwbrs  to  w- 
€0  pushed  or  shoved  from  the  train  by  a  brakeman  run-  -gknkralvkr- 
mug  upon  it.  In  response  to  the  fourth  interrogatory, 
the  jury  answei*ed  that  the  name  of  the  brakeman  who  pushed  or 
shoved  the  plaintiff  from  the  train  was  Charles  Allen.  To  the  sixth 
interrogatory  the  jury  answered,  in  effect,  that  Allen,  as  brakeman, 
had  no  power  or  authority  from  the  railroad  company  to  eject  a 
passenger.  To  the  seventh  interrogatory  the  jury  returned  for 
answer  that  Allen  had  orders,  as  well  as  power  and  authority,  to 
eject  the  plaintiff. 

As  we  construe  the  answers  to  the  sixth  and  seventh  inteiToga-  * 
tories,  respectively,  we  do  not  consider  them  as  seriously  in  con- 
flict with  each  other.  In  answering  the  sixth,  the  jury,  we  think, 
evidently  meant  to  be  understood  as  saying  that,  in  his  capacity  as 
brakeman  merely,  Allen  had  no  power  or  authority  to  eject  a  pas- 
senger. As  to  the  seventh,  the  meaning  of  the  answer  plainly  was 
that,  iri  the  particular  instance  referred  to,  Allen  had  orders  from 
the  conductor,  and  hence  power  and  authority  from  him,  to  eject 
the  plaintiff.  As  thus  construed,  there  was  no  real  conflict  be- 
tween these  answers.  But,  considering  them  to  have  been  irrecon- 
oilably  conflicting,  that  circumstance  afforded  no  cause  for  render- 
ing a  judgment  in  disregard  of  the  general  verdict.  When  answers 
to  interrogatories  antagonize  and  practically  destroy  each  other,  the 

feneral  verdict  remains  unimpaired,  and  controls  the  judgment. 
Baltimore  &  O.  &  C.  R.  Co.  v.  Rowan,  104  Ind.  88. 

Twenty  causes  were  assigned  for  a  new  trial,  but  only  three  or 
four  of  these  causes  have  been  relied  on  in  argument. 

Our  attention  has  been  principally  directed  to  the  claim  that  the 
verdict  was  not  sustained  by  sufficient  evidence,  and,  in  sufficishct  or 
that, connection,  it  is  most  eaniestly  contended  that, 
conceding  the  truth  of  all  the  matters  testifled  to  by  the 
plaintiff,  there  was  nothing  showing,  or  fairly  tending 
to  show,  that  he  was  put  off  the  tram,  as  charged,  by  any  one  hav- 
ing authority  from  the  railway  company  to  control  or  eject  passen- 
^rs  on  its  trains. 

The  plaintiff,  who  was  the  onlv  witness  in  his  behalf  as  to  the 
manner  in  which  his  alleged  injury  occnri'ed,  stated  that  on  the 
15th  day  of  October,  1878,  he  resided  at  Garrett  City,  in  this 
State,  something  more  than  iv^jntj  miles  from  Fort  Wayne ;  that 
on  the  morning  of  that  dav  he  came  down  to  Fort  Wayne  in  a 
wagon  with  other  persons ;  that  in  the  afternoon,  being  disappointed 
in  liis  expectation  of  returning  by  the  same  conveyance,  he  at- 
tempted to  get  back  to  Garrett  City  by  railroad,  by  way  of  Defl- 
ance,  in  the  State  of  Ohio.  After  accounting  for  the  manner  in 
which  he  spent  the- day  at  Fort  Wayne,  he  proceeded: 
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^^  I  heard  the  clock  strike,  and  I  counted  Beven,  and  I  walked  up 
Calhoun  street  to  the  depot  on  the  far  side  of  the  tracks.  A  man 
at  the  crossing  told  me  which  was  the  Defiance  depot.  I  bought 
a  ticket  for  Defiance,  and  then  ^ot  a  lunch,  and  then  went  out,  and 
got  on  the  train  on  the  south  side.  I  did  not  know  which  way  tlie 
train  was  headed ;  did  not  know  the  directions ;  heard  there  was  a 
train  going  to  Defiance,  and  knew  that  was  east.  I  ^ot  on  the 
train,  and  stood  on  the  platform  until  we  were  out  of  the  city ;  at 
least  the  lamps  were  passed.  I  was  looking  at  the  city.  The 
Wabash  road  crossed  the  Baltimore  <&  Ohio  at  Defiance,  and  in 
that  way  I  could  get  to  Garrett ;  and,  if  the  train  got  thei*e  in  time, 
I  would  probably  have  reached  home  about  12  or  12.30  o'clock. 
After  passing  out  of  the  city  on  the  train,  I  went  into  the  car,  and 
met  a  man  whom  I  supposed  to  be  the  conductor,  and  he  said : 
*  Where  are  you  going,  Cap  V  and  I  pulled  out  my  ticket,  and  he 
said,  *  You  are  on  the  wrong  car ;  we  are  going  west ;  set  out  at 
the  first  stop.'  I  told  him,  'All  right;'  and  then  tnere  was 
another  fellow  came  alons  with  a  lamp,  and  he  went  into  the  car 
ahead  of  me.  I  stood  there,  and  after  awhile  the  fellow  came 
back  with  the  lamp,  and  said, '  I  thought  you  were  told  to  get  off.' 
Question  by  Plaintiff's  Attorney.  Who  was  it?  Answer.  I  took 
him  to  be  a  brakeman.  The  train  did  not  stop  at  the  crossing; 
did  not  stop  at  all  while  I  was  on  the  train ;  I  did  not  notice  any 
crossing.  Q.  What  else  took  place?  You  say  this  brakeman 
came  back,  and  said  something.  A.  Yes,  sir.  Q.  What  did  he 
say  to  you?  A.  He  told  me,  *  I  thought  you  were  told  to  get  off ;' 
and  I  said  I  would  when  they  stopped.  He  said  I  must  get  off 
now,  and  I  told  him  I  would  when  they  stopped  the  train.  The 
man  reached  up,  and  caught  the  bell-cord  with  his  hand,  and  pulled 
it.  He  had  a  lantern  and  a  cap — a  dark-looking  cap;  have  not 
paid  attention  to  caps  worn  by  brakemeu  on  that  road ;  I  have 
seen  brakemen's  caps.  Q.  by  l^laintiff's  Attorney.  How  did  this 
cap  look  as  compared  with  the  caps  you  have. seen?  A.  Well,  I 
thought  it  was  one ;  did  not  see  anything  on  the  cap.  The  lantern 
looked  like  a  railroad  lantern ;  it  had  a  round  globe,  with  wires 
around  it ;  did  not  see  any  lettering  on  it.  This  was  the  same  man 
that  I  saw  with  the  conductor.  Both  went  into  the  car,  and  this 
one  came  back.  I  did  not  hear  anything  said  between  this  man 
and  the  conductor.  I  did  not  pay  any  attention  where  they  went 
to  until  he  came  I)ack.  I  was  still  on  the  platform  holding  on  ta 
the  rail  with  my  right  hand.  I  had  gone  in  the  car;  and,  when  I 
found  I  was  on  the  wrong  train,  I  went  out  again.  The  train 
slacked  up  a  little  when  he  pulled  the  cord.  I  was  on  the  third 
car  from  the  engine.  When  the  train  slowed  up,  he  told  me  to 
get  off,  and  I  told  him  I  would  get  off  when  he  stopped  the  train, 
and  not  a  damned  minute  before.  Q.  What  did  he  say  to  that  ? 
Was  it  this  same  man  that  pulled  the  cord  that  yon  thought  was  a. 
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brakeman  ?  A.  Yes,  sir ;  it  was  the  same  man.  He  jumped  right 
across  on  the  platform  where  I  was — I  was  on  one  platform,  and 
be  on  the  other — and  then  he  came  across.  He  said  any  old 
woman  could  get  off  there.  He  then  ^ave  me  a  little  push  on  the 
shoulder,  and  1  lost  my  balance,  and  I  fell,  and  my,  head  struck  the 
journal  or  something.  My  left  hand  struck  the  wheel,  and  there 
was  two  wheels  passed  over  my  left  hand,  and  I  was  to  my  feet 
before  the  other  car  passed.  W  hen  I  got  to  my  feet,  I  looked 
back,  and  said,  '  You  son  of  a  bitch,  you  have  killed  me.'     I  sup- 

Eose  it  was  the  journal  hit  my  head,  but  don't  know.  The  push 
e  gave  me  was  just  a  little  push.  I  was  standing  on  the  lower 
step.  I  had  hold  of  the  rail  with  my  left  hand,  ready  to  get  off,  on 
rigiit  side  of  car  going  forward.  I  was  not  holding  on  to  anything 
with  my  left  hand.  He  pushed  my  left  shoulder.  I  got  up,  and 
walked  down  the  track  until  I  came  to  a  pile  of  ties,  where  I  sat 
down ;  walked  back  the  way  I  came.  I  took  hold  of  my  hand  witn 
my  other  hand,  and  that  stopped  the  blood.  The  blood  was  thick, 
and  my  hand  was  fast  there.  I  held  it  that  way  until  I  was  picked 
up  the  next  morning.  I  don't  know  how  long  I  sat  there  on  the 
ties ;  but,  when  I  got  to  my  mind  again,  I  got  up,  and  stood  on  the 
track,  and  saw  a  light  in  the  sky,  and,  thinking  that  was  Fort 
Wavne,  I  started  that  way." 

The  plaintiff  further  stated  on  his  cross-examination :  ''  He  (the 
brakeman)  was  on  the  platform  of  tlie  car  when  we  were  talking. 
I  don't  know  whether  he  jumped  across,  and  I  don't  know  whether 
I  so  testified  on  the  other  trial,  or  at  the  preliminary  examination. 
I  say  now  he  came  across — whether  he  jumped  or  stepped — and 

f)ut  his  hand  on  my  shoulder,  and  gave  me  a  little  push — not  verv 
lard — and  I  lost  my  balance,  and  tell  backward.  My  head  strucK 
something,  and  then  I  struck  the  ground."  Further  on  he  said  : 
*^  I  testified  on  the  other  trial  that  he  (the  brakeman)  swung  me 
around  and  I  fell.  I  could  not  describe  it  very  well  further  than 
that.^' 

Dr.  J.  M.  Young,  a  physician  and  surgeon,  who  was  called  to 
attend  the  plaintin  on  the  morning  of  tne  16th  day  of  October, 
1878,  testified  as  to  the  latter's  condition  after  his  arrival  at  Fort 
Wayne  that  morning ;  also  to  the  amputation  of  the  plaintiff's 
left  hand  at  the  wrist  joint,  as  well  as  to  the  nature  and  extent  of 
the  injuiT  which  had  made  amputation  necessary.  In  this  latter 
respect  Dr.  Young  was  in  a  general  way  corroborated  by  other 
witnesses. 

For  the  defendant,  E.  F.  Carver  testified  that  he  was,  and  for 
many  years  has  been,  a  conductor  on  the  Wabash  Railway  between 
Toledo,  Ohio,  and  Danville,  Illinois,  by  way  of  Fort  oorductor's 
Wayne ;  that  on  the  morning  of  the  15th  day  of  tbotmoj^y- 
October,  1878,  he  left  Toledo  as  conductor  on  what  was  known  as 
train  No.  1,  a  passenger  and  mail  train,  for  the  west ;   that  he 
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arrived  with  his  train  at  Fort  Wayne  at  abont  3.60  o'clock  that 
afternoon;  that  20  minutes  later,  which  was  about  4.10  p.M.y 
he  proceeded  on  his  way  west;  that,  going  through  his  train  after 
leaving  Fort  Wayne,  he  found  the  plaintiff  in  a  seat  in  one  of  the 
cars  drunk  and  asleep ;  that  on  awakening  the  plaintiff  and  seeing 
his  ticket,  told  him  be  was  on  the  wrong  train,  and  that  he  must 
get  off  at  tlie  next  stop,  which  wouldbe  at  the  Mnncie  crossing,  a 
mile  and  a  half  or  two  miles  west  of  Fort  Wayne;  that  when  the 
train  stopped  at  the  crossing  the  plaintiff  got  off,  but  that,  after 
the  train  left  the  crossing,  he  (witness)  found  the  plaintiff  again 
on  board ;  that,  when  the  train  reached  Aboite,  which  was  the 
next  regular  station,  and  is  perhaps  12  or  13  miles  from  Fort 
Wayne,  Jie  (witness)  again  tola  the  plaintiff  that  he  must  get  off, 
as  he  was  going  the  wrong  way ;  that  the  plaintiff  consented,  and 
got  off  without  being  in  any  way  injured. 

In  the  respects  stated  Carver  was  fully  corroborated  by  one 
Clark,  an  employee  of  the  railway  company,  who  claimed  to  have 
been  a  passenger  on  the  same  train,  and  in  the  same  car,  with  the 
plaintin ;  also  by  one  Myers,  who  was  a  brakeman  on  the  same 
train,  and  who  stated  that  he  was  instructed  by  Carver,  when  the 
plaintiff  got  off  at  Aboite,  to  see  that  he  did  not  get  on  the  train 
again  before  it  left  that  station ;  and  that  in  consequence,  he  ob- 
served the  plaintiff  very  closely  at  the  time. 

Several  other  pei*sons  testified  to  having  seen  the  plaintiff  the 
same  evening  at  or  in  the  vicinity  of  Aboite  after  the  train  had 
passed ;  two  or  three  claiming  to  have  last  seen  him  walking  on 
or  near  the  railway  track  in  the  direction  of  Fort  Wayne. 

Edward  H.  Severance  was  also  called  as  a  witness  for  the  de- 
fendant, and  he  stated  that  he  was  the  conductor  in  charge  of  the 
train  which  left  Fort  Wayne  for  the  west  about  9 
o'clock  on  the  night  of  the  15th  of  October,  1878, 
and  from  which  the  plaintiff  claimed  to  have  been 
ejected  and  injured.  He  further  stated  that  there  was  no  one  on 
the  train  that  night  west  of  Fort  Wayne  who  had  a  ticket  for 
Defiance,  or  who  was  going  the  wrong  way ;  that  there  was  no 
one  on  the  train  that  night  who  said  he  wanted  to  go  to  Garrett 
City ;  that  there  was  no  such  person  as  the  plaintiff  on  the  train ; 
and  no  such  occurrences  as  those  testified  to  bv  the  plaintiff. 
Charles  Allen  and  Clarence  Berry,  who  whre  witn  Severance  as 
brakemen  on  the  train,  and  were  also  witnesses,  concurred  with  him 
in  denjing  the  statements  of  the  plaintiff  as  to  the  manner  in  which 
he  was  injured  that  night,  and  that  there  was  any  such  man  as  the 
plaintiff  on  that  train. 

The  plaintiff  was,  in  brief,  seemingly  overwhelmed  as  to  the 
time  and  manner  in  which  he  received  the  injurv  for  which  he 
sued.  Accepting  the  evidence  introduced  on  behalf  of  the  de- 
fendant as  true,  the  inference  is  irresistible  that  the  plaintiff  was 
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injnred  in  Bome  unexplained  way  after  he  left  Abpite,  and  during 
the  night,  on  his  return  to  Fort  Wayne.  But,  notwithstanding 
the  apparently  overwlielming  weight  of  the  evidence  on  the  side 
of  the  defendant,  and  consequent  apprehension  that  great  injustice 
may  have  been  unwittingly  done  by  the  refusal  of  the  Circuit 
Court  to  grant  a  new  trial,  the  fact  still  remains  that  there  was 
evidence  tending  to  sustain  the  verdict  in  all  essential  respects. 

While  it  was  well  established  at  the  trial,  and  may  be  safely  ac- 
cepted as  a  correct  general  rule,  that  a  brnkeman,  in 
the  absence  of  express  orders,  has  no  authority  to  eject  JJlSSwTVoRnJ 
a  passenger  from  a  train,  it  is  nevertheless  true  £liat  a  S^BiSuiS?^ 
•railway  company  is  liable  for  an  injury  wantonly  in- 
flicted by  a  brakeman  on  a  passen^r  travelling  on  a  train  on 
which  he  is  acting  as  brakeman.  xerre  Haute  &  I.  !R.  Co.  v. 
Jackson,  81  Ind.  19 ;  R.  R.  Springer  Transp.  Co.  v.  Smith,  1  S. 
W.  Rep.  280.  This  liability  is  based  upon  the  doctrine  that  a 
passenger  while  traveling  on  a  train  is  under  the  care  and  control 
of  the  railwav  company,  and  is  hence  entitled  to  be  protected 
against  the  wiuul  misconduct  of  the  company's  agents  and  servants 
in  charge  of  the  train,  and  to  whose  autuority  he  is  required,  for 
the  time  bein^,  to  yield  greater  or  less  obedience.  The  account 
which  the  plaintiff  gave  of  the  manner  in  which  he  was  ejected 
from  the  train,  in  the  event  that  the  jury  believed  it,  as  they  must 
have  done,  justified  them  in  inferring  that  it  was  a  brakeman  who 
ejected  him,  and  that  the  resulting  injury  was  wantonly  inflicted. 

But,  hypothetically,  conceding  that  there  was  evidence  tending 
to  sustain  the  verdict,  it  is  argued  with  much  zeal  and  ingenuity 
that  the  testimony  of  the  plaintiff  was  so  completely  ^ 
broken  down  by  countervailing  evidence  introduce'd  by  hot  be  dis- 
the  defendant  that  this  case  ought  to  form  an  excep-  msrb  weight 
tion  to  the  general  rule  that  this  court  will  not  disturb  '  "  *"*^ 
a  verdict  upon  the  mere  weight  of  evidence;  and  the  case  of 
Toledo  &  W .  R.  Co.  v.  Goddard,  25  Ind.  185,  is  cited  as  a  pre- 
cedent for  such  an  exception.  The  evidence  before  us  presents  a 
case  which  puts  the  rule  that  we  will  not  weigh  the  evidence  when 
it  is  conflicting  to  a  severe  test;  but  it  must  be  borne  in  mind  that 
the  plaintiff  testified  fully  and  unequivocally  to  all  the  facts  neces- 
sary to  sustain  the  allegations  of  his  complaint,  and  that  the  verdict 
in  this  case  was  the  second  verdict  for  the  plaintiff  on  what  we  must 
assume  to  have  been  substantially  the  same  evidence.  There  must, 
therefore,  have  been  something,  in  the  presence,  the  manner,  and 
the  character  of  the  plaintiff,  unseen  and  unfelt  by  us,  which 
greatly  impressed  both  juries,  and  which  peculiarly  tended  to  carry 
conviction  to  their  minds  of  the  truth  of  his  testimony.  After 
the  most  careful  consideration,  we  would  not  feel  justified  in  hold- 
ing that  the  Circuit  Court  absolutely  erred  in  denying  the  motion 
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for  a  new  trial  for  the  alleged  inBiifScieDCj  of  the  evidence  to 
support  the  verdict 

After  Dr.  Yonnff  had,  as  a  witness,  explained  the  nature  of  the 
injury  which  the  plaintiff  had  received,  and  the  remedy  resorted 
to  for  his  relief,  he  was,  over  the  objection  of  the  defendant,  per- 
mitted to  say  that  the  effect  of  the  injury  would  be  very  deleteri- 
ous to  the  plaintiff's  nervous  as  well  as  to  his  general  system,  and 
that  the  injury  would  thereafter  have  an  injurious  effect  upon  his 
strength  and  power  of  physical  endurance.  It  is  insisted  that 
there  is  nothing  in  any  of  the  averments  of  the  complaint  which 
justified  the  admission  of  such  evidence,  and  for  that  reason 
its  admission  was  erroneous.  As  will  be  seen  by  a  recurrence  to 
the  complaint,  it  concluded  with  the  averment  that  the  plaintiff 
had  "thereby  become  wholly  crippled  and  maimed,  and  prevented 
from  actively  pursuing  his  business  for  life."  Under  our  decided 
cases,  that  averment  was  quite  suiBcient  to  let  in  the  evidence 
complained  of.  Ohio  &  JSi.  R.  Co.  v.  Shelby,  47  Ind.  471 ; 
Cartnage  Turnpike  Co.  v.  Andrews,  102  Ind.  138 ;  Louisville  N. 
A.  &  C.  R  Co.  V.  Falvey,  104  Ind.  409 ;  s.  c.  23  Am.  &  Eng.  R. 
R.  Cas.  522. 

The  judgment  is  affirmed  with  costs. 

ZoLLABS,  J.,  having  been  of  counsel  in  the  court  below,  did  not 
participate  in  the  decision  of  this  case. 

Speolal  Findings  of  Juries. — Butarff  cf, — ^In  England  the  jury  cannot  be 
required  to  answer  by  the  mouth  of  their  foreman  in  what  particular  way 
they  found  upon  a  certain  disputed  question  involved  in  a  case,  or  necessarily 
requiring  an  answer  before  a  conclusion  could  be  reached  on  a  general 
verdict.  Mayor  of  Devizes  v.  Clark,  8  Ad.  &  £1.  506.  But  in  an  early  day 
the  practice  became  general  in  Massachusetts  to  ask  the  jury  how  they  found 
certain  issues  involved  in  the  case.  Thus  it  is  said  in  one  case  from  that 
State  that  *'  where  the  judge  is  surprised  by  the  verdict,  it  is  not  unusual  to 
ask  the  jury  upon  what  principle  it  was  found.'*  Pierce  «.  Woodward,  6 
Pick.  206.  In  another  case  the  jury  had  taken  with  them  papers  they  should 
not  have  had,  and  the  court  asked  them  if  they  had  read  them ;  and  on  being 
informed  by  them  that  they  had  not,  the  verdict  was  confirmed.  Hiz  o. 
Drury,  6  Pick.  296. 

Formerly  (and  in  many  States  yet)  the  jury  returned  an  oral  verdict;  and 
in  drawing  it  up  the  clerk  or  court  was  compelled  to  ask  them  how  they 
found ;  ana  if  there  was  more  than  one  issue,  how  they  found  on  each  issue. 
See  Roche  9.  Ladd,  1  Allen,  486;  Stiles  e.  Granville,  6  Gush.  458;  Spoor  e. 
Spooner,  12  Met.  281;  Dorr  e.  Fenno,  12  Pick.  521.  And  \X  is  said  that  if 
there  are  two  grounds  upon  which  the  verdict  can  stand,  and  it  appears  by 
their  answer  that  the  jury  did  not  rest  it  upon  either,  it  cannot  stand. 
Parrotte.  Thacher,  9  Pick.  426;  Spurr  e.  Shelburne,  181  Mass.  429.  It  is 
also  said  that  the  court  can  consider  such  answer  when  it  makes  up  a  bill  of 
exceptions,  or  in  passing  upon  a  motion  for  a  new  trial  because  the  verdict  if 
contrary  to  the  evidence.  Lawler  e.  Earle,  5  Allen,  22;  Mair  9.  Bassett,  117 
Mass.  356;  Morris  e.  Lynn,  119  Mass.  278. 

In  New  Hampshire  the  jury  cannot  be  questioned  without  the  consent  of 
the  parties.     Allen  9.  Aldrich,  9  Fort.  08;  Willard  v.  Stevens,  4  Fort,  271; 
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see,  however.  Walker  v.  Sawyer,  18  N.  H.  191.  These  questions  cannot  be 
asked  unless  a  general  verdict  is  returned.  Johnson  v.  Haverhill,  85  K.  H. 
74.  In  Maine  the  same  practice  is  followed.  Smith  i>.  Putpey,  18  Me.  87. 
See  Barston  v.  Sprague,  40  N.  H.  27. 

In  New  York  this  practice  seems  to  have  gradually  grown  up  in  the  nm 
pritu  coupts,  and  received  the  sanction  of  the  Court  of  Appeals ;  see  Mc- 
Mertens  v.  Westchester  County,  etc.,  Co.,  25  Wend.  S79;  and  was  finally 
made  a  part  of  the  statute  law  of  the  State  in  1846. 

Other  States  have  copied  from  the  New  York  Code.  Thus  Indiana,  R.  S. 
1881,  sees.  646,  647;  Iowa,  McClain's  Stat.  1880,  sec.  2808;  California,  2 
Hitters  Codes  &  Stat.  sec.  10,626;  Kansas,  Gen.  Stat.  1868,  p.  684,  sec.  286; 
Minnesota,  1878,  p.  744,  sec.  286;  Nebraska,  Camp.  Stat.  1881,  p.  669, 
see.  298;  Wisconsin,  Rev.  Stat.  1878,  sec.  2860;  and  Michigan,  2  Howeirs 
Stat.  sec.  7606,  have  similar  provisions. 

BasampU  of  a  Statute. — As  an  example  of  the  usual  statute  on  this  subject, 
we  can  give  no  better  one  than  the  Indiana  statute,  to  wit:  **  In  all  actions, 
the  jury,  unless  otherwise  directed  by  the  court,  may,  in  their  discretion, 
render  a  general  or  a  special  verdict;  but  the  court  shall,  at  the  request  of 
either  party,  direct  them  to  give  a  special  verdict  in  writing  upon  all  or  any 
of  the  issues;  and  in  all  cases,  when  requested  by  either  party,  shall  instruct 
them,  if  they  render  a  general  verdict,  to  find  specially  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing.  This  special  finding  is  to  be  recorded 
with  the  verdict.''  **  When  the  special  finding  of  facts  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  uie  latter,  and  the  court  shall 
give  judgment  accordingly."    R  S.  1881,  sees.  546,  647. 

Differs/ram  a  Special  Verdict, — **  A  special  verdict  is  where  the  jury  find 
the  facts  of  the  case,  leaving  the  ultimate  decision  of  the  cause  upon  those 
facts,  to  the  court,  concluding  conditionally,  that  if  upon  the  whole  matter 
thus  found  the  court  should  oe  of  opinion  that  the  plaintifi!  had  a  good 
cause  of  action,  they  then  find  for  the  plaintiff,  and  assess  his  damages; 
if  otherwise,  then  for  the  defendant.''  Wallington  v,  Dunlap,  14  Pa.  St.  p. 
83;  Day  v,  Webb,  28  Conn.  p.  144;  Goldsby  v.  Robertson,  1  Blackf.  246; 
Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  98  Ind.  p.  188;  Dixon  «.  Duke,  86  Ind. 
484:  Vinton  v.  Baldwin,  95  Ind.  488.  The  special  verdict  must  contain  a 
finding  of  all  the  facts  involved  in  the  issue,  else  it  is  incomplete.  See 
Housworth  v,  Bloomhuff,  54  Ind.  487;  Bird  v.  Lanius,  7  Ind.  616.  Inde- 
pendent of  any  statute,  the  jury  have  the  right  to  return  a  special  verdict  of 
their  own  will;  and  the  court  cannot  restrict  them  to  a  general  verdict. 
United  States  «.  Ross,  12  Ct.  of  CI.  666;  First  Nat.  Bank  v.  Peck,  8  Kan. 
660.  This  is  so  even  in  a  criminal  case.  Regina  v,  Allday,  8  C.  &  P.  186; 
People  v.  Antonius,  27  Cal.  404;  Com.  «.  Chatham,  14  Wright,  181; 
Dowman's  Case,  9  Co.  7b. 

A  special  finding,  however,  is  only  upon  one  fact  necessarily  involved  in 
the  general  verdict.  It  need  not  cover  an  entire  issue  as  made  by  the  plead- 
ings, but  only  a  material  fact  involved  in  that  issue.  In  other  words,  such  a 
fact  as  would  be  essential  in  a  special  verdict.  Hazzard  Powder  Co.  «. 
Viergutz,  6  Kan.  471;  Smith  v.  Warren,  60  Tex.  462.  <<  These  special  find- 
ings do  not  constitute  a  special  verdict,  under  the  statute,  but  may,  to  some 
extent,  subserve  the  same  purpose.  By  particular  questions  of  fact,  some- 
thing less  than  an  issue  presented  in  the  case  is  intended.  The  meaning 
obviously  is,  that  the  jury  may  be  required  to  find  specially  upon  questions 
of  fact  pertinent  to  and  involved  in  the  issue,  and  essential  to  its  support  on 
the  one  side  or  the  other,  and  which,  therefore,  would  be  impliedly  covered 
by  a  general  verdict."  Manning  t.  Gasharie,  27  Ind.  p.  409;  Morse  v.  Morse, 
25  Ind.  156.  See  Todd  v.  Fenton,  66  Ind.  25.  So,  too  a  special  verdict 
differs  from  special  findings  in  the  fact  that  the  latter  do  not  apply  to 
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criminal  caaeB.    State  v.  Ridley,  48  Iowa,  870;  People  v,  Marion,  29  Miclu 
82,  while  the  former  do,  as  we  have  seen. 

The  Object  oJ^SpecioL  Findingi. — **  The  object  of  such  special  finding  is, 
that  if,  under  the  law,  the  particular  facts  so  found  are  inconsistent  with  the- 
general  verdict,  the  foriser  shall  control  the  latter."  Manning  v,  Gasharie, 
27  Ind.  p.  409.  **  The  main  object  of  special  questions  is  to  bring  out  the 
various  .facts  separately,  in  order  to  enable  the  court  to  apply  the  law 
accurately,  and  to  guard  against  any  misapplication  of  the  law  by  the  jury. 
It  is  a  matter  of  common  knowledge,  that  a  jury  influenced  by  a  general 
feeling  that  one  side  ought  to  recover,  will  bring  in  a  verdict  accordingly, 
when  at  the  same  time  it  will  find  a  certain  fact  to  have  been  proved  which 
in  law  is  an  insuperable  barrier  to  a  recovery  in  accord  with  the  general 
verdict.  And  this  does  not  imply  intentional  dishonesty  in  the  jury,  or  a 
failure  on  the  part  of  the  court  to  instruct  correctly,  but  rather  a  disposition 
to  jump  at  results  upon,  a  general  theory  of  right  and  wrong,  instead  of 
patiently  grasping,  arranging  and  considering  details.  Scarcely  any  jury 
will,  when  questioned  as  to  a  single  separate  fact,  respond  that  it  exists, 
without  some  sufficient  evidence  of  its  existence.  Its  response  will  as  a  rule 
be  correct,  if  direct,  and  if  not  correct,  then  evasive  and  equivocal,'* 
Morrow  v.  Com'rs  Saline  Co.,  21  Kan.  484.  See  the  New  York  practice.  Moss- 
«.  Priest,  19  Abb.  Pr.  314;  s.  c,  1  Robt.  682;  Partridge  v,  Gilbert,  3  Duer, 
184;  Dempsey  «.  Mayor,  etc.,  10  Daly,  417.  In  other  cases  it  is  said  that 
the  object  is  to  have  an  explanation  of  the  general  verdict,  and  to  have  the 
rights  of  the  parties  spread  of  record.  Hendrickson  v.  Walker,  82  Mich.  68; 
Durfee  v.  Abbott,  50  Mich.  479.  In  another  case  it  was  said  that  **  before- 
the  enactment  of  our  statute  enabling  a  party  to  ask  that  a  jury  shall 
respond  to  interrogatories,  it  was  difficult  to  have  placed  upon  the  record  of 
a  trial  the  component  parts  or  elements  which  entered  into  and  formed  the- 
verdict  of  a  jury.  This  was  felt,  and  considered  as  operating  injuriously  in 
many  instances,  because  of  the  current  of  decisions  in  this  court  for  many 
years,  to  the  effect  that  a  verdict  in  a  civil  case  should  not  be  disturbed  on 
the  evidence,  where  there  was  proof  tending  to  sustain  it."  Buntin  «.  Rose^ 
16  Ind.  209. 

Obligation  upon  Court  to  Submit. — The  court  of  its  own  motion  is  not- 
bound  to  submit  interrogatories;  although  no  objection  could  be  made  if  it 
did  so.     Some  statutes  make  it  mandatory  to  submit  interrogatories  to  the 
jury ;  and  in  all  such  instances  if  a  proper  question  at  a  proper  time  is  sub- 
mitted to  the  court,  it  cannot  be  refused.    Noble  «.  £nos,  19  Ind.  72;  011am 
V,  Shaw,  27  Ind.  888;  Clegg  v.  Waterbury,  88  Ind.  21 ;  Malady  v.  McEnary, 
80  Ind.  273;  Williamson  v.  Tingling,  80  Ind.  879;  Miller  v.  Yoss,  40  Ind. 
807;  Campbell  0.  Frankem,  65  Ind.  591;  Glasgow  «.  Hobbs,  52  Ind.  289;. 
Maxwell  «.  Boyne,  86  Ind.  120;  Farnsworth  v.  Coots,  46  Mich.  117;  Johnson 
V.  Husband,  22  Ean.  277;  City  of  Wyandotte  v.  Gibson,  25  Eem.  286;  Bent 
V.  Philbrick,  16  Kan.  191.    But  some  of  the  statutes  do  not  make  it  obli- 
gatory upon  the  court  to  submit  them;  and  in  such  instances  it  is  discre- 
tionary with  the  court,  at^d  a  refusal  is  not  error.     McLean  v.  Burbank,  12 
Minn.  580;  Dempsey  v.  Mayor,  etc.,  10  Daly,  417.    In  equity  cases  the  court 
is  not  bound  to  submit  them.     Jennings  v,  Durham,  101  Ind.  891 ;  Learned 
V.  Tillotson,  97  N.Y.I. 

When  Bequest  must  he  Made. — Where  the  argument  precedes  the  charge  to 
the  jury,  the  request  must  precede  the  argument.  Glasgow  v.  Hobbs,  52 
Ind.  289;  Hopper  v,  Moore,  42  Iowa,  567;  Malady  v.  McEnary,  70  Ind.  278; 
Nichols  «.  State,  65  Ind.  512;  Burleson  v.  Burleson,  28  Iowa,  888;  Fleet- 
wood «.  Dorsey  Machine  Co.,  95  Ind.  491.  This  is  especially  true  where  the 
opposite  party  has  closed  his  argument  without  seeing  them.  Wabash,  etc., 
R.  Co.  f>.  Pretto,  96  Ind.  450.  After  the  return  of  the  jury  into  the  court 
room  with  their  verdict,  it  is  too  late.    Hargrove  v.  Wallington,  8  Ean.  480^. 
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In  one  case  it  is  said  that  the  request  must  be  made  before  the  case  is  entered 
upon  for  trial;  but  this  is  unreasonable.  Moore  «.  Priest,  19  Abb.  Pr.  814; 
8.  c,  1  Robt.  682.  In  Iowa  they  must  be  submitted  to  the  opposite  party 
before  argument  begins.     Crosby  v,  Hungerford,  69  Iowa,  712. 

Form  of  Interrogatory. — The  court  may  always  control  the  form  of  the 
question,  so  long  as  it  retains  the  substance.  No  question  should  be  allowed 
unless  **so  formed  as  severally  to  present  distinctly  to  the  mind  of  the  jury 
a  single  material  fact  involved  in  the  issue.**  Rosser  v.  Barnes,  16  Ind.  502; 
City  of  Wyandotte  v,  Gibson,  25  Kan.  286;  Allen  v.  Davison,  16  Ind.  416; 
Missouri  Pacific  R.  Co.  v.  Holley,  80  Kan.  465.  The  party  cannot  make  a 
general  request  of  the  court  that  certain  phases  of  the  case  be  submitted  to 
the  jury  by  interrogatories ;  he  must  make  specific  requests.  Foster  v.  Turner, 
81  Kan.  58;  Missouri  Pacific  R.  Co.  v,  Reynolds,  81  Kan.  182.  If  a  question 
is  objectionable,  the  court  may  refuse  it ;  and  if  it  is  objectionable  in  only 
a  part,  the  court  may  still  refuse  it;  and  is  not  bound  to  frame  and 
submit  one  covering  only  the  non-objectionable  part.  Brooker  v.  Weber^ 
41  Ind.  426. 

Leading. — It  is  no  objection  that  the  question  is  leading;  in  fact  it  is  pre- 
ferable that  it  be  so.  Rice  v.  Rice,  6  Ind.  100;  Marshall  v,  Blackshire,  44 
Iowa,  475. 

Conditional  Bequest. — The  statutes  are  usually  drawn  that  either  party 
may  request  the  submission  of  special  interrogatories  conditionally,  if  a 
general  verdict  be  returned.  In  such  an  instance  an  unconditional  request 
may  be  refused  without  error.  Bhultz  v.  Cremer,  59  Iowa,  182;  Michigan 
Southern,  etc.,  R.  Co.  v.  Bioene,  18  Ind.  268;  Woolen  v.  Whiteacre,  91  Ind. 
502;  Killion  t).  Eigenmen,  57  Ind.  480;  Manning  v.  Gasharie,  27  Ind.  890; 
Cleveland,  etc.,  R.  Co.  v.  Bowen,  70  Ind.  478;  Schenck  v.  Butsch,  82  Ind. 
888;  Long  v.  Doxey,  50  Ind.  885;  Mcllvain  p.  BtJte,  SO  Ind.  69;  Williamson 
«.  Tingling,  80  Ind.  879;  Taylor  v.  Burke,  91  Ind.  252. 

Unconditional  Direction. — It  is  error  to  direct  a  jury  to  answer  the  inter- 
rogatories whether  they  find  a  general  verdict  or  not;  and  if  a  general  ver- 
dict is  not  found,  the  error  cannot  be  cured.  Pea  v.  Pea,  85  Ind.  887 ;  Paine 
«.  Lake  Erie,  etc.,  R.  Co.,  81  Ind.  288.-  Such  findings  when  standing  alone 
are  of  no  force.  Endalyv.  Endaly,  87  Ind.  400;  Woolen  v.  Whiteacre,  91 
Ind.  502;  Mcllvain  v.  State,  80  Ind.  69. 

,  Not  an  Instruction. — A  statute  required  the  court  to  put  all  its  instructions 
to  the  jury  in  writing,  if  either  party  requested  it.  But  this  was  held  not  to 
eover  an  oral  direction  of  the  court  to  answer  certain  interrogatories  if  they 
found  a  general  verdict.     Trentman  «.  Wiley,  85  Ind.  88. 

Objection  to  Interrogatory  by  Opposite  Party. — ^The  opposite  party  may  de- 
sire to  object  to  an  interrogatory  proposed  by  his  antagonist.  In  such  an 
instance  be  must  do  so  before  it  is  submitted  to  the  jury,  else  he  will  waive 
his  right  to  object.  Brooks  v.  Weber,  41  Ind.  426;  Dupond  v.  Starring,  42 
Mich. 492;  Manny  o.  Griswold,  21  Minn.  506;  Gerhardtv.  Swartz.  57  Wis.  24. 

Question  of  Fact  not  Involved  in  Issue. — An  interrogatory  calling  for  the 
finding  of  a  fact  not  involved  in  the  issue  may  be  refused,  and  should  not  be 
submitted ;  and  if  submitted  and  answered,  may  be  disregarded  at  any  stage 
of  the  case  thereafter.  Trentman  v.  Wiley.  85  Ind.  88;  Toledo,  etc.,  R.  Co. 
«.  Goddard,  25  Ind.  185;  Atchison,  etc.,  R.  Co.  v.  Plunket,  25  Kan.  188; 
Manning  v.  Gasharie,  27  Ind.  899;  Shecohan  v.  Barry,  27  Mich.  217;  Hamil- 
ton V.  Shaff,  99  Ind.  68;  Northwestern  Mutual  Life  Ins.  Co.  v.  Heimann,  98 
Ind.  24;  First  Nat.  Bankt).  Peck,  8  Kan.  660;  City  of  Wyandotte  v.  White, 
18  Kan.  191;  Singer  Mfg.  Co.  v.  Sammons,  49  Wis.  816. 

Qiiestions  of  Law. — Interrogatories  calling  for  conclusions  of  law,  or  for 
conclusions  of  mingled  law  and  fact  should  be  refused.  Town  of  Albion  «• 
Hetrick,  90  Ind.  545;  Dubois  v.  Compau,  28  Mich.  804;  Harbaugh  v.  Cicott, 
88  Mich.  241;  Bonner  Tobacco  Co.  v.  Jennison,  48  Mich.  459.    These  inter* 
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rogatories  UBuming  certain  facts  and  requiring  the  jury  to  pronounce  upon 
the  questions  of  negligence,  as  a  conclusion  of  law  from  the  facts  assumed, 
are  faulty.    Toledo,  etc.,  R.  Co.  v,  Goddard,  25  Ind.  185. 

QueHion  JS^med  Coffered  hy  Another. — li  a  question  is  wrongfully  refused 
by  the  court,  the  submission  of  another  covering  the  same  point  cures  the 
error.  Hopper  o.  Moore,  42  Iowa,  563;  Scheible  v.  Single,  89  Ind.  328; 
Chilson  V.  Wilson,  39  Mich.  267;  Terry  v.  Shively,  93  Ind.  413;  Missouri 
Pacific  R.  Co.  V.  Reynolds,  81  Kan.  132. 

Withdrawing  QusUumi. — If  the  question  is  a  proper  one,  and  has  been  sub- 
mitted, and  the  statute  render  it  ooligatory  upon  (be  court  to  submit  ques- 
tions to  the  jury  when  requested,  the  court  cannot  withdraw  them  for  any 
reason  whatever.  Otter  Creek  Block  Coal  Co.  v.  Raney,  34  Ind.  329;  Sum- 
mers V,  Greathouse,  87  Ind.  205.  But  if  it  is  discretionary  with  the  court 
whether  it  will  submit  them,  it  may  withdraw  them  at  any  time  before 
answered.  Moss  v.  Priest,  1  Robt,  632;  s.  c,  19  Abb.  Pr.  314;  See  Fraschiero 
V.  Henriquer,  6  Abb.  Pr.  (N.  S.),  251;  Dempsey  v.  Mayor,  etc.,  10  Daly,  417. 
It  must,  however,  plainly  appear  that  the  questions  were  withdrawn. 
Ebersole  v.  Northern  Central  R.  Co.  23  Hun^  114.  Yet  where  the  court 
could  exercise  a  discretion  in  submitting  questions,  and  refused  to  do  so,  not 
as  a  matter  of  discretion,  but  because,  laboring  under  an  erroneous  impres- 
sion of  the  law,  the  judge,  thought  he  had  no  power  to  submit  them  at  the 
time  the  request  was  made,  his  refusal  was  held  to  be  erroneous,  and  the 
case  was  reversed.  Jaspers  «.  Low,  17  Minn.  296.  If  either  party  has  asked 
the  court  to  submit  interrogatories  to  the  jury,  and  they  return  that  they 
cannot  agree  on  their  answers  to  these  interrogatories,  but  can  agree  on  a 
general  verdict,  can  they  be  withdrawn  t  If  the  verdict  be  in  fkivor  of  the 
objecting  pftrtji  the  error,  if  any,  is  cured,  for  of  nothing  has  he  a  com- 
plaint; if  it  be  aeainst  him,  and  the  special  findings,  if  they  had  been  found 
in  his  favor,  would  not  be  sufficiently  inconsistent  with  the  general  verdict  to 
overturn  it,  then  the  error  is  an  immaterial  one,  for  no  one  could  derive  any 
benefit  from  such  a  finding;  but  if  it  be  against  him,  and  the  special  find- 
ings, if  in  his  favor,  would  overthrow  such  general  verdict,  then  he  may 
rightly  object  to  their  withdrawal,  whether  he  or  his  adversary  proposed 
them.  Saffe  v.  Brown,  84  Ind.  464;  See  Otter  Creek  Block  Coal  Co.  v, 
Haney,  34  Ind.  329;  McClaren  «.  Indianapolis,  etc.,  R.  Co.,  88  Ind.  p.  823. 
So  an  erroneous  interrogatory  may  be  withdrawn  at  any  time.  Morse  v, 
Morse,  25  Ind.  156. 

Jury  Must  Anmoer. — If  the  question  is  a  proper  one,  and  it  is  the  duty  of 
the  court  to  submit  it,  the  jury  must  answer  it  as  fully  as  the  evidence  will 
permit.  **  Where  there  is  evidence  supplying  information  sufficient  to  enable 
the  jury  to  answer  interrogatories,  it  is  the  duty  of  the  court  to  require 
answers,  and  not  to  permit  the  jury  to  evade  answering.  The  practice  of 
allowing  juries  to  make  a  general  report  that  they  cannot  answer  a  series  of 
interrogatories  is  one  that  cannot  be  ventured  upon  principle  or  authority.'* 
Summers  v.  Greathouse,  87  Ind.  205 ;  First  Nat.  Bank  v.  Beck,  8  Ean.  660 ; 
Maxwell  v.  Boyne,  36  Ind.  120;  Buntienv.  Rose,  16  Ind.  209.  The  jury  can- 
not be  instructed  that  if  there  is  no  evidence  from  which  they  cannot  deter- 
mine the  affirmative  or  negative  of  the  question,  they  need  not  answer. 
Maxwell  v.  Boyne,  36  Ind.  120.  Even  an  admitted  fact  covered  by  an  inter- 
rogatory calls  imperatively  for  an  answer.  Durfee  v.  Abbott,  50  Mich.  479. 
It  is  also  error  to  instruct  the  pury  that  they  may  return  an  answer  that  there 
is  no  evidence  on  the  question  proposed,  if  such  be  the  case.  Crone  €. 
Reeder,  25  Mich.  304.  But  if  the  answer  to  the  question  could  not  affect 
the  verdict,  or  could  not  affect  as  against  the  person  asking  it,  a  failure  to 
answer  it  is  not  erroneous.  Johnson  v.  Continental  Ins.  Co.,  39  Mich.  88. 
Failing  to  compel  an  answer  is  the  same  as  refusing  to  submit  it.  City  oi 
Wyandotte  v.  Gibson,  25  Ean.  236.     See  Finch  v.  Greer,  16  Minn.  355 ; 
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Toulman  v.  Swain,  47  Mich.  82;  Pettibone  «.  Maclem,  45  Mich.  881;  Kansas 
Pacific  R.  Co.  V.  Reynolds,  8  Kan.  628;  Dively  «.  Cedar  Palls,  27  Iowa,  227; 
Garretty  «.  Brazell,  84  Iowa,  100. 

Failure  to  Answer  Improper  Qtieitions. — ^The  jury  should  not  be  compelled 
to  answer  an  immaterial  question.  Finch  «.  Green,  16  Minn.  855;  Taulman 
V.  Swain,  47  Mich.  82;  Pettibone  v,  Maclem,  45  Mich.  881;  Moyr  «.  Pointer, 
26  Kan.  518.  Or  an  inconclusive  question.  Dickerson  v,  Dickerson,  50 
Mich.  87;  City  of  Wyandotte  v.  White,  18  Kan.  191.  Nor  a  question,  if  an- 
swered, which  would  not  overthrow  the  general  verdict,  although  it  would 
if  answered  against  the  party  insisting  upon  it.  Frankenberg  v.  First  Nat. 
Bunk,  88  Mich.  46;  Campbell  «.  Frankeu,  65  Ind.  501.  See  Pettibone  9. 
Maclem,  45  Mich.  881;  Dively  v.  Cedar  Falls,  27  Iowa,  227;  Garretty  «. 
Brazell,  85  Iowa,  100;  Kansas  Pacific  R.  Co.  9.  Reynolds,  8  Kan.  628;  City 
of  Wyandotte  v.  White,  18  Kan.  191;  Hopper  v.  Moore,  42  Iowa,  568; 
Scbeible  v.  Slagle,  89  Ind.  828;  Terry  v,  Shively,  93  Ind.  418.  A  failure  to 
answer  a  proper  question  must  be  assigned  a  cause  for  a  new  trial,  the  proper 
motion  to  require  an  answer  having  been  made  and  an  exception  tnereto 
taken.  Astley  v.  Capron,  89  Ind.  167.  But  a  failure  to  answer  immaterial 
questions  is  no  cause  for  a  new  trial.  Pettibone  v.  Maclem,  45  Mich.  881 ; 
Garretty  v.  Brazell,  84  Iowa,  100;  Dively  «.  Cedar  Falls,  27  Iowa,  227;  City 
of  Wyandotte  v.  White,  18  Kan.  191. 

Special  Verdict  in  Place  of  Annoers, — The  jury  cannot  take  it  into  their 
heads  to  return  a  special  verdict  in  place  of  answering  the  interrogatories ; 
nor  can  the  court  refuse  the  interrogatories  on  the  ground  that  it  has  in- 
structed the  jury  to  find  a  special  verdict.  Leavenworth,  etc.,  R.  Co.  v» 
Rice,  10  Kan.  426.  See  Rosser  v.  Barnes,  16  Ind.  502;  Hendrickson  v. 
Walker,  82  Mich.  68. 

DiacJiarge  toitJumt  Ohjeditm, — If  either  party  claiming  the  right  to  have 
them  answered  makes  no  objection  to  the  discharge  of  the  jury  when  they 
have  failed  to  answer  the  interrogatories,  they  waive  all  right  thereafter  to 
object.  Yater  «#  Lewis,  86  Ind.  288;  Bradley  v,  Bradley,  45  Ind.  67. 
Thus  where  they  sealed  their  verdict  and  delivered  it  to  the  clerk  to  be  by 
him  opened  in  court,  when  convened,  in  their  absence,  and  no  effort  was 
made  to  get  them  together  to  complete  the  questions  left  unanswered,  the 
error  was  held  waived.     Lon^  v,  Duncan,  10  Kan.  294. 

Failure  to  Object  to  Answer  because  Not  FuU  Enough. — So  if  answers  are  not 
full  enough,  or  are  not  responsive  to  the  questions,  or  are  uncertain,  or  in 
any  way  incomplete,  failure,  when  they  are  returned,  to  ask  the  court  to  re- 
quire the  jury  to  complete  them  in  a  waiver  of  the  right  to  have  perfect 
answers.  Bradley  t,  Bradley,  45  Ind.  67;  Kansas  Pacific  R.  Co.  v.  Pointer, 
14  Kan.  87;  Hazard  Powder  Co.  v.  Viergutz,  6  Kan.  471 ;  Arthur  v.  Wallace, 
8  Kan.  267 ;  Barkon  v.  Sanger,  47  Wis.  500.  A  failure  to  make  an  effort  to 
have  a  question  answered  specifically  may  be  taken  as  an  evidence  that  a 
complete  answer  would  injure  the  person  who  has  so  failed.  Kansas  Pacific 
R.  Co.  V,  Pointer,  14  Kan.  87. 

Evasive  Question. — An  evasive  question  may  be  answered  evalsively.  Ur- 
bank  v.  Chicago,  etc.,  R.  Co.,  47  Wis.  59. 

Example  of  Incomplete  Answers, — Sometimes  a  jury  will  answer  that  they 
'*  dou^t  know'^  about  the  facts  called  for  by  the  question.  This  is  no  answer. 
Buntin  v.  Rose,  16  Ind.  209 ;  Maxwell  v,  Boyne,  86  Ind.  120.  It  has  been 
said  that  *4t  was  their  business  to  know,  or  to  state  that,  from  the  evidence 
in  the  cause,  they  were  unable  to  answer  the  question."  Sage  v.  Brown,  84 
Ind.  464.  See  Darling  v.  West,  51  Iowa,  269;  Morrow  v,  CommVs  Saline 
Co.,  21  Kan.  484;  Beehler  v.  Consolidated  Ranch  Co.  of  Kansas  City,  81 
Kan.  502.  But  **we  think,"  and  ''we  have  reason  to  believe"  so  and  so 
were  held  sufficient.  Martin  v.  Central  Iowa  R.  Co.,  59  Iowa,  411.  Stating 
that  *'  the  weight  of  the  evidence  justifies  the  jury  to  answer  so"  is  equiva- 
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lent  to  a  negatire  answer.  Mutual  Benefit  Life  Ins.  Co.  v.  Cannon,  48  Ind. 
264.  In  an  aecident  case,  where  the  interrogatory  required  the  jury  to  state 
'Hhe  hour  and  minute"  at  which  the  accident  occurred,  the  jury  answered 
that  **from  the  evidence  adduced  we  cannot  so  accurately  answer/'  and 
being  sent  back  to  answer  more  fully,  returned,  *'from  the  nature  of  the 
question  we  cannot  so  positively  answer/^  it  was  held  that  they  were  excused 
from  any  further  effort  to  find  'Hhe  hour  and  minute,''  although  two  wit- 
nesses had  testified  that  it  **  occurred  between  11.40  and  11.45  a.m.''  From 
this  evidence  it  was  an  impossibility  to  determine  the  minute  at  which  the 
occurrence  took  place.     Pittsburgh,  etc.,  K.  Co.  v,  Williams,  74  Ind.  462. 

So  where  the  jury  were  asked  whether  a  certain  person  previous  to  a  given 
date  did  not  have  a  disease  of  the  kidneys,  and  receive  medical-  treatment 
for  it,  the  jury  answered  **he  may  have  received  medical  treatment  for  that 
disease,  but  we  believe  if  he  did,  he  received  treatment  for  a  disease  he  did 
not  have.''  This  was  held  to  be  equivalent  to  '*  we  believe  he  did  not  re- 
ceive such  treatment  fur  a  disease  of  the  kidneys."  Mutual  Benefit  Life 
Ins.  Co.  V.  Cannon,  48  Ind.  264. 

Answer  **we  think  it  was,"  **we  think  not,"  '*  we  think  she  did,"  and 
'*we  think  they  were,"  have  been  held  sufficient.  Hopkins  «.  Stanley;  43 
Ind.  558.  And  where  the  question  was  **what  amount  has  he  failed  to 
account  for,"  and  the  answer  was  *4n  our  judgment  eleven  hundred  aud 
sixty-six  dollars,"  this  was  held  sufficient,  the  words  **in  our  judgment"  not 
rendering  it  uncertain.  But  the  answer  **  can't  say  definitely"  was  held  not 
sufficient.  So  the  answer  '*  Yes,  ash  and  oak"  to  the  question  **did  the 
plaintiff  sell  fifty-two  thousand  feet  of  ash  lumber  to  the  defendant  during 
1878,"  was  held  insufficient.     Peters  v.  Lane,  65  Ind.  891. 

General  and  Detailed  Queetume  and  FindingB, — To  ask  if  a  fact  detailed  in 
the  complaint  is  true  is  too  general  a  Question.  Morse  v.  Morse,  25  Ind.  156. 
And  the  same  is  true  if  a  conclusion  be  drawn  from  miCny  facts,  involving 
the  issue  to  be  tried.  Home  Insurance  Co.  o.  Northwestern  Packet  Co.,  82 
Iowa,  228.  But  it  cannot  be  urged  against  a  finding  that  it  is  the  finding  of 
a  complex  fact,  or  a  compound  fact,  or  a  comprehensive  fact  composed  of 
many  minor  and  subordinate  facts.  Nor  can  objection  be  urged  to  it  because 
it  is  an  inference,  or  conclusion  drawn  from  the  evidence,  or  from  other  facts. 
In  this  manner  all  findings  are  objectionable.  ''They  can  find  the  facts  in 
great  detail,  or  they  can  find  them  in  very  general  or  comprehensive  terms; 
and  where  they  find  the  facts  both  in  detau  and  in  general  terms,  we  may 
disregard  the  general  findings."  Banner  Tobacco  Co.  «.  Jendison,  48  Mich. 
459;  Dubois  «.  Campau,  28  Micfa.  804. 

Signing  Amwen. — If  a  statute  is  in  force  re<^uiring  the  jury  to  sign  their 
▼erdict,  this  statute  applies  to  the  interrogatories  and  answers;  ana  no  un- 
signed answer  can  be  received  over  the  objection  of  either  party.  Sage  v. 
Brown,  84  Ind.  465.  If  no  objection  is  made  at  the  time  of  the  reception, 
the  error  is  waived.  Yater  9.  Lewis,  86  Ind.  288.  Questions  answered  orally 
form  no  part  of  the  record.   Moss  v.  Priest,  19  Abb.  Pr.  814 ;  s.  c,  1  Robt.  632. 

Svhmiseion  of  Interrogatoriee, — No  answer  returned  1^  the  jury  can  be  con- 
sidered if  they  had  not  been  required  by  the  court  to  return  it;  or,  in  other 
words,  interrogatories,  although  answered,  cannot  be  considered  by  the  court 
if  they  had  not  been  submitted  to  the  jury,  and  on  appeal  it  must  appear  from 
the  record  that  they  were  submitted,  for  no  question  is  raised  that  they  were 
from  the  fact  that  they  are  found  in  the  record.  Fleming  v.  Potter,  14  Ind.  486 ; 
Cincinnati,  etc.,  R.  Co.  o.  Heim,  97  Ind.  525;  Grover  v,  Thomas,  9q|  Ind.  861 ; 
AAtley  o.  Capron,  89  Ind.  167 ;  Aiken  v.  Ising,  94  Ind.  507 ;  Hamilton  v.  Shaaff, 
99  Ind.  63;  Watkinsi).  Pickering,  92  Ind.  882;  Elliott  v,  Russell,  92  Ind.  526; 
Cleveland,  etc.,  R,  Co.  «.  Bowen,  70  Ind.  478;  Hervey  v.  Parry,  82  Ind.  268. 
The  jury  need  not  answer  questions  not  submitted  to  them  by  the  court. 
Ogle  «.  Dill,  61  Ind.  488. 
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Making  a  Part  of  Beeord, — Usually  the  order  requires  the  special  findiDgs  to 
be  recorded  with  the  verdict.  In  such  instances  they  are  treated  the  same 
as  the  verdict  itself,  and  need  no  further  action  to  make  them  a  part  of  the 
record — do  bill  of  exceptions  being  necessary.  Salander  «.  Lockwood,  66 
Ind.  285;  Booth  v.  Griffith,  97  Ind.  241;  Horn  «?.  Eberhart,  17  Ind.  118; 
Monroe  v,  Adams  Express  Co.,  65  Ind.  60. 

Inconmtent  with  General  Verdict. — The  jury  are  to  answer  the  questions 
only  in  the  event  that  they  find  a  general  verdict  (either  way) ;  and  if  they 
find  no  general  verdict,  interrogatories,  although  answered,  cannot  be  con- 
sidered by  the  court.  Leifel  d.  LejSel,  85  Ind.  76;  Hardin  v.  Brenner,  25 
Iowa,  264.  There  are  two  reasons  for  this:  First,  because  the  interrogatories 
and  answers  do  not  usually  contain  enough  to  base  a  judgment  upon;  second, 
they  are  to  be  used  only  in  the  event  that  they  are  inconsistent  with  the 
general  v.erdict,  and  none  being  returned,  there  is  nothing  for  the  court  to 
act  upon.  If  the  interrogatories  and  answers  are  inconsistent  with  the  gen- 
eral verdict,  the  former  must  control  the  latter.  Amidon  v,  QoS.,  24  Ind. 
128;  Dorris  v.  Town  of  Parmington,  44  Wis.  426;  U.  S.  Trust  Co,  v,  Harris,  2 
Bosw.  75;  Ogg  v.  Shehan,  17  Neb.  323;  s.  c,  22  N.  W.  Rep.  656;  Hazzard 
Powder  Co.  v.  Yiergutz,  6  Kan.  471;  Dupont  «.  Starring,  42  Mich.  492; 
Hardin  v.  Brenner,  25  Iowa  864;  Leese  v.  Clark,  20  Cal.  887.  In  submitting 
interrogatories,  it  is  error  for  the  court  to  say  that  the  jury  must  answer  them 
so  as  to  correspond  with«the  general  verdict,  and  to  do  so  is  a  sufficient  error 
for  a  new  trial.  Cole  v.  Boyd,  47  Mich.  98;  People  v.  Murray,  62  Mich.  288; 
Usher  v,  Hiatt,  18  Kan.  195.     See  Mooney  v.  Olscn,  22  Kan.  69. 

IneonMsUnt  with  each  other. — ^When  the  statute  declares  that  if  the  special 
findings  are  ** inconsistent''  with  the  general  verdict,  the  former  shall  con- 
trol, it  *'does  not  mean  that  the  special  findings  are  inconsistent  with  each 
other,  nor  does  it  mean  that  some  of  the  s(>ecial  findings  are  inconsistent 
with  the  general  verdict;  but  it  means  either  that,  taken  as  a  whole,  the 
special  findings  are  inconsistent  with  the  general  verdict,  or  that  the  facts 
found  in  one  or  more  of  the  answers  to  interrogatories  exclude  every  conclu- 
sion that  will  authorize  a  recovery  for  the  plamtifiL''  Indianapolis,  etc.,  R. 
Co.  «.  Stout,  63  Ind.  143.  Therefore,  if  the  interrogatories  are  both  incon- 
sistent with  each  other  and  with  the  general  verdict,  they  will  be  disre- 
garded. Robinson  «.  Ferries,  82  Ind.  606.  And  the  cause  is  true  if  two  of 
them  are  inconsistent  with  each  other,  and  one  of  them  with  the  general 
verdict.  Foster  «.  Gaffield,  84  Mich.  866 ;  Noaker  v.  Morey,  80  Ind.  108 ;  St. 
Louis,  etc.,  R.  Co.  o.  Ritz,  82  Kan.  404;  Keeler  v.  Robertson,  27  Mich.  116. 

Antagomem  must  appear  on  Face  of  Beeord. — **The  special  findings  over- 
ride the  general  verdict  only  when  both  cannot  stand,  and  this  antagonism 
must  be  apparent  upon  the  face  of  the  record,  beyond  the  possibility  of  being 
removed  by  any  evidence  legitimately  admissible  under  the  issues,  before  the 
court  can  be  successfully  called  upon  to  direct  judgment  in  favor  of  the  party 
against  whom  a  general  verdict  has  been  rendered."  Amidon  v.  Gan,  24 
Ind.  128. 

Degree  of  Ineonmtency. — <<  It  must  be  remembered  that  a  special  finding 
must  be  irreconcilably  inconsistent  with  the  general  verdict,  before  the 
latter  can  be  set  aside  and  the  former  substituted  in  its  place."  Woolen 
t».  Withmier,  70  Ind.  108;  Ogg  v.  Shehan,  17  Neb.  823;  s.  c,  22  N.  W. 
Rep.  666;  Tobie  v.  Comm'rs  of  Brown  County,  20  Kan.  14;  Haar  «.  Chicago, 
etc.,  R.  Co.,  41  Wis.  44;  Dupont  v.  SUrring,  42  Mich.  492;  Bairdv.  Chicago, 
etc.  R.  Co.,  55  Iowa,  121;  s.  c,  7  N.  W.  Rep.  460;  Sims  v.  Mead,  29  Kan. 
124;  Partonier  v.  Pretz,  24  Kan.  288.  An  immaterial  special  finding  may 
be  ignored.    Mays  v.  Foster,  26  Kan.  618. 

Preeumptioru  not  in  Favor  of. — **  The  court  will  not  presume  anything  in 
aid  of  the  special  findings  of  fact,  but,  on  the  contrary,  will  indulge  every 
reasonable  presumption  in  favor  of  the  general  verdict."    Lassiter  «.  Jack- 
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man,  88  Ind.  118;  Bonham  v,  Iowa  Central  Ins.  Co.,  25  Iowa,  828.  ''AH 
presumptions  must  be  made  in  favor  of  harmony,  when  harmony  is 
possible,  because  both  findings  are  under  the  same  oath."  Foster  «. 
Goffield,  84  Mich.  856;  Mershon  v.  National  Ins.  Co.,  24  lov^a,  87;  Clore  «. 
Atkins,  80  Iowa,  521 ;  Jones  v.  Smiles,  8  Ore.  127. 

All  the  Special  Findings  must  be  CoTtsidered  together, — All  th'e  special  find- 
ings must  be  considered  as  a  whole  in  determining  whether  they  are  incon- 
sistent with  the  general  verdict ;  one  alone  cannot  be  singled  out,  and  by 
means  of  it  overturn  the  verdict,  if,  considered  with  the  fellows,  it  is  not  at 
variance  with  that  verdict.  Special  findings  at  war  with  each  other  are  their 
own  destroyers,  and  by  no  possibility  can  one  of  them  which  is  inconsistent 
with  the  general  verdict,  be  used  to  overturn  it.  Strecker  v.  Conn,  90  Ind. 
469;  Grand  Rapids,  etc.,  R.  Co. «.  Boyd,  65  Ind.  526;  McClure  v.  McClure, 
74  Ind.  108;  Louisville,  etc.,  R  Co.  v.  Head,  80  Ind.  117. 

Motion  for  Judgment  upon, — He  who  desires  to  take  advantage  of  an  inter- 
rogative answered  in  his  favor,  must  move  the  court  for  a  judgment  thereon 
against  his  antagonist;  and  unless  a  motion  is  so  made  the  court  may  dis- 
regard them.  This  motion  must  be  made  in  the  trial  court.  Stockton  o. 
Stockton,  40  Ind.  225;  Brickley  v,  Weghorn,  71  Ind.  497.  If  the  court 
refuse  such  motion,  the  party  making  it  can  except,  and  on  appeal  assign 
this  ruling  for  error.  No  bill  of  exceptions  is  necessary  to  make  it  a  part  of 
the  record;  for  the  clerk^s  entry  of  the  motion,  ruling  and  exception,  ia 
sufficient.  Stockton  v,  Stockton,  40  Ind.  225.  A  motion  covering  only 
some  of  the  special  findings  should  be  disregarded,  unless  the  remainder  are 
immaterial.  Byron  v.  Galbraith,  75  Ind.  1&.  See  Farley  v.  Eller,  40  Ind. 
819.  The  question  of  the  inconsistency  cannot  be  served  by  a  motion  for  & 
new  trial.  Stockton  v.  Stockton,  40  Ind.  225 ;  Anderson  v,  Hubble,  97  Ind. 
570;  Adamson  v.  Rose,  80  Ind.  380;  Brickley  v.  Weghorn,  71  Ind.  497. 

Venire  de  novo, — ^A  motion  for  a  venire  de  now  will  not  bring  up  the  suffi- 
ciency or  responsiveness  of  the  answers  to  the  interrogatories.  Hartman  «. 
Flaherty,  80  Ind.  472;  West  v,  Cavine,  74  Ind.  265;  Spraker  v,  Armstrong, 
79  Ind.  577;  Byron  v,  Galbraith,  75  Ind.  184;  Williamson  v.  Gingley,  80- 
Ind.  879.  Nor  should  this  motion  be  entertained  because  of  a  confiict 
between  the  special  findings  and  the  general  verdict.  Brickley  v.  Weghorn, 
71  Ind.  497;  McElfrecb  «.  Guard,  82  Ind.  408;  Vater  v.  Lewis,  86  Ind.  288; 
contra  Peters  «.  Love,  65  Ind.  891. 

Motion  for  Judgment  Srroneoiuly  Overruled. — If  a  motion  for  a  judgment 
on  the  special  findings  is  erroneously  overruled,  on  appeal,  the  appellate 
court  will  reverse  the  case  back  to  the  motion,  and  direct  the  trial  court  to 
enter  judgment  upon  the  special  findings,  without  granting  a  new  trial. 
Smith  V.  Zent,  77  Ind.  474. 

Motion  on  Findings  by  the  Plaintiff. — The  practice  of  submitting  a  great 
many  interrogatories  to  a  jury  cannot  be  too  severely  censured,  and  it  ia 
often  so  done.  City  of  Indianapolis  v.  Lawyer,  38  Ind.  848;  Atchison,  etc., 
R.  Co.  tj.  Plunket,  25  Kan.  188.  By  agreement,  however,  these  special 
findings  may  be  taken  as  a  special  verdict,  without  a  general  verdict.  Carr 
o.  Carr,  4  Lans.  814.  When  they  are  sufficient  to  cover  all  the  issues  in  the- 
case,  they  may  be  used  as  a  special  verdict,  and  in  such  instances  a  motion, 
for  a  judgment  thereon  in  favor  of  the  plaintiff  is  in  order.  Cray  o.  Louis- 
ville, etc..  R.  Co.,  97  Ind.  126;  McDermott  v,  Higby,  28  Cal.  489;  Phcenir 
Water  Co.  v.  Fletcher,  23  Cal.  481;  Newell  v,  Hamilton,  22  Minn.  19;  Pea. 
0.  Pea,  85  Ind.  887;  Terre  Haute,  etc.,  R.  Co.  v.  McEinley,  83  Ind.  275; 
Toledo,  etc.,  R.  Co.  v.  Hammond,  S3  Ind.  879.  And  this  is  true  even  though 
there  be  a  general  verdict  for  the  defendant.  Crassen  v,  Swoveland,  22  Ind. 
427.  Although  not  in  order  here,  it  may  be  remarked  that  if  the  parties 
insist  on  a  great  number  of  interrogatories  being  submitted  which  are  sufficient 
to  cover  all  the  issues,  the  court  may  direct  the  jury  to  not  return  a  general 
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verdict.    Paine  v.  Lake  Erie,  etc,  R.  Co.,  81  Ind.287;  or  to  return  a  special 
verdict.    Longsdale  v.  Button,  12  Ind.  467. 

Motion  far  New  Trial, — The  motion  for  judgment  does  not  cut  off  a 
motion  for  a  new  trial.  Nichols  «.  State,  65  Ind.  512;  Murray  v,  Phil- 
lips, 69  Ind.  56;  lodianapolis,  etc.,  R.  Co.  v.  McCaffrey,  62  Ind.  552;  Bran- 
noD  V,  May,  42  Ind.  92.  So  a  motion  for  a  new  trial  does  not  cut  off  a 
motion  for  a  judgment.  Leslie  o.  Merrick,  99  Ind.  180.  If  the  special 
iindlDgs  are  contrary  to  the  evidence,  he  against  whom  they  are  directed 
can  only  get  rid  of  them  by  a  motion  for  a  new  trial  on  the  ground  that  they 
are  not  supported  by  the  evidence,  or  are  contrary  to  it.  Murray  «.  Phillips, 
59  iQd.  56 ;  How  v,  Lincoln,  23  Kan.  468.  On  appeal,  unless  the  evidence  is 
in  the  record,  no  question  of  this  kind  is  presented.  Blew  v.  Hoover,  80 
iDd.  450.  Of  course  he  may  disre^rd  an  improper  special  finding,  for  it 
cannot  injure  him.  Foster  v.  Goffield,  34  Mich.  856;  Petrie  «.  Boyle,  56 
Iowa,  163. 

OansuLting  Special  FindingB  an  Mationfar  a  New  Trial. — ^The  special  find- 
ings may  be  cousulted  on  motion  for  a  new  trial  for  the  insufficiency  of  the 
evidence  to  support  the  verdict,  or  because  it  is  contrary  thereto.  Minneapolis 
Harvester  Works  Co.  «.  Cumings.  26  Kan.  867 ;  Atchison,  etc.,  R.  Co.  v, 
Weber,  82  Kan.  548;  Union  Pacific  R.  Co.  v.  Shannon,  82  Kan.  446.  Thus 
if  a  special  question  is  upon  on  important  fact,  and  the  answer  of  the  jury  is 
contrary  to  the  evidence,  even  though  the  question  be  not  a  determinative 
one,  it  has  been  said  that  a  fair  trial  cannot  be  presumed  to  have  been 
had,  and  a  new  trial  should  be  granted.  Baldwin  v.  St.  Louis,  etc.,  R. 
Co.,  63  Iowa,  210;  Hazzard  Powder  Co.  v,  Viergutz,  6  Kan.  471,  486; 
McCarty  v.  James,  62  Iowa,  257.  This  is  particularly  true  if  it  appear 
that  the  jury  have  misconceived  the  import  of  certain  portions  of  the 
evidence.  Atchison,  etc.,  R.  Co.  9.  Howe,  82  Kan.  757.  So  special 
findings  which  are  inconsistent  with  each  other  may  show  such  a  conflict 
of  views  of  the  evidence  as  to  justify  the  court  in  granting  a  new  trial. 
Thus  where  the  special  findings  of  facts  were  in  part  m  favor  of  both  par- 
ties, and  some  particular  facts  were  found  both  ways,  it  was  held  error  to 
refuse  a  new  trial.     Shoemaker  v.  St.  Louis,  etc.,  R.  Co.,  80  Kan.  858. 

Effect  of  Chanting  a  New  Trial. — ^The  granting  of  a  new  trial  has  the  effect 
to  set  aside  the  special  findings,  and  they  cannot  be  used  or  referred  to  on 
the  second  trial.    HoUenbeck  «.  Marshalltown,  62  Iowa,  21. 

Errors  Oured  by  Special  Findings. — An  error  may  be  cured  by  a  special 
finding.  Such  is  the  case  where  the  jury  is  erroneously  instructed  concern- 
ing some  questions  of  law  involved  in  the  case,  and  their  findings  show  that 
they  were  not  misled.  Worley  t».  Moore,  97  Ind.  16;  Cleveland,  etc.,  R.  Co. 
V.  Newell,  104  Ind.  264.  The  court,  on  a  motion  for  judgment  on  the 
findings,  is  not  bound  by  its  instructions  if  they  were  erroneous;  and  to 
grant  the  motion  because  it  is  sustained  only  by  erroneous  view  of  the 
law  expressed  in  the  instructions  is  error,  even  though  the  adverse  party 
has  not  excepted  to  the  instructions;  for  the  court  should  render  judg- 
ment as  the  law  actually  is.    Baird  «.  Chicago,  etc.,  R.  Co.,  61  Iowa,  859. 

28  A.  &  E.  R.  Cas.^20 
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FoBT  Wayne,  Cinoinnati  and  Louisvillb  R  Oo« 

V. 

Byeble. 

(Advance  Casoy  Indiana.    March  10,  1887). 

A  father  can  sue  a  railway  company  for  negligently  causing  the  death  of 
his  minor  child,  and  if  it  has  knowingly  employed  the  minor  against  the 
consent  of  the  father,  the  latter  may  recover  from  it  the  value  of  the  child's 
services  up  to  the  date  of  death,  and  even  to  a  greater  amount. 

Nothing  will  be  presumed  in  favor  of  the  answer  of  the  jury  to  special 
interrogatories,  ana  they  will  not  control  the  general  verdict  unless  they  are 
invincibly  antagonistic  to  it. 

When  instructions  are  not  brought  into  the  record  by  a  bill  of  exceptions, 
it  must  affirmatively  appear  that  uiey  were  filed. 

Appeal  from  circuit  court,  Adams  county. 

Peterson  db  Huffman  and  Ooonibsy  Bell  S  Morris  for  appellant. 

Colerick  dk  Oppenheim  for  appellee. 

• 

Elliott,  O.  J. — The  complaint  charges  that  the  appellant 
enticed  the  appellee's  minor  son,  George  Bjerle,  into  its  employ- 
ment as  a  bn^eman ;  that  he  was  employed  without  the  consent 
of  the  appellee,  as  the  appellant  knew ;  that,  while  engaged  in  the 
discharge  of  the  duties  of  bis  employment,  he  was  directed  to 
couple  a  car  to  another,  part  of  one  of  the  appellant's  tmins ;  that. 
Pacts.  witbout  any  fault  on  bis  part,  be  was  killed  ;  and  that 

the  accident  which  caused  liis  death  resulted  from  the  negligence 
of  the  appellant.  The  answers  returned  by  the  jury  to  the  inter- 
rogatories very  clearly  show  that  the  appellee's  son  was  guilty  of 
contributory  negligence,  and  that  there  was  no  negligence  on  the 
part  of  the  appellant  There  can,  therefore,  be  no  recovery  upon 
the  ground  that  the  negligence  of  the  appellant  was  the  cause  of 
George  Byerle's  death.  If  the  recovery  can  be  sustained,  it  must 
be  upon  the  ground  that  the  appellant  was  guilty  of  an  actionable 
wrong  in  enticing  the  appelWs  minor  son  to  enter  its  employ- 
ment. 

The  right  of  the  father  to  maintain  an  action  against  a  person 
or  corporation  who  wrongfully  causes  the  death  of  bis  child  is 
settled  by  the  decision  in  Mayhew  v.  Bums,  103  Ind.  328;  2N.  E. 
Rep.  793.  In  that  case  the  subject  was  fully  considered  and  well 
FATHnfs  uoBT  discussed,  and  the  riglit  of  the  parent  to  maintain  the 
***  ■'^  action  asserted  and  sustained  upon  principle  and  au- 

thority.   Nothing  need  be  added  to  the  discussion  of  tne  question, 
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for  it  must  be  coDsidered  as  conclusively  settled.  Where  the 
child  of  the  plaintiff  is  employed  by  a  defendant  against  the 
parent's  consent,  an  action  will  undonbtedly  lie  to  recover  the 
valae  of  his  services.  This  is  an  old  and  familiar  principle  of  the 
common  law.  Shouler,  Dom.  Eel.  260 ;  Bnndy  v,  Dodson,  28 
Ind.  295.  Tliis  settled  principle  will  certainly  sustain  a  recovery 
for  the  value  of  the  services  of  the  appellee's  son  from  the  time 
he  entered  the  service  of  the  appellant  until  his  death,  and, 
probably,  when  carried  to  its  logical  extent,  it  goes  much  further. 
Mayhew  v.  Burns,  supra  ;  Grand  Bapids,  etc.,  Co.  v.  Showers,  71 
Ind.  451 ;  Vaughan  v.  Ehodes,  13  Amer.  Dec.  713. 

Nothing  will  be  presumed  in  aid  of  the  answers  to  the  inter- 
ro^tories,  nor  will  they  control   the  general   verdict  ^ 

unless  they  are  invincibly  antagonistic  to  it.  Rice  v.  ^Sm^ro 
City,  108  Ind.  9,  10  ;  9  N.  E.  Rep.  135  ;  Redelsheimer  2™«o«^to. 
V.  "Miller,  107  Ind.  485 ;  8  N.  E.  Rep.  447.  The 
answers  to  the  interrogatories  are  addressed  solely  to  the  questions 
of  negligence  and  contributory  negli^nce,  and  do  not  at  all  touch 
tlie  question  of  the  employment  of  the  appellee's  son  against  his 
consent ;  so  that  it  cannot  be  said  that  they  are  so  inconsistent 
with  the  general  verdict  as  to  defeat  a  recovery  for  the  value  of 
the  son's  services. 

The  complaint  avers  that  the  appellant  enticed  the  appellee's 
son  from  him  against  his  will  and  consent,  on  the  first  day  of 
November,  1882,  and  retained  him  in  its  employment  until  his 
death,  on  the  twenty-third  day  of  February,  1883,  "  whereby  the 
plaintiff  lost  the  services  of  his  said  son  during  his  minority,  and 
incurred  large  expenditures  in  bis  burial."  These  averments  are 
sufficient,  at  least  after  verdict,  to  entitle  the  appellee  to  recover 
the  value  of  his  son's  services.  Louisville,  etc.,  Co.  v,  Falvey,  104 
Ind.  409-423 ;  3  N.  E.  Rep.  889,  and  4  N.  E.  Rep.  908  ;  Ohio, 
etc.,  Co.  V.  Selby,  47  Ind.  471 ;  17  Amer.  Rep.  719. 

The  appellee  stoutly  contends  that  the  instructions  are  not  prop- 
«rlv  in  tiie  record,  because  it  does  not  appear  that  they  were  filed, 
and  they  are  not  incorporated  in  a  bill  of  exceptions.  The  author- 
ities sustain  this  contention,  and  it  must  prevail.  In  order  that 
instructions  may  be  made  part  of  the  record  without  a  bill  of 
exceptions,  the  record  must  affirmatively  show  that  they  were  filed. 
Blount  V.  Rick,  107  Ind.  238;  5  N.  E.  Rep.  898,  and  SN.KRep. 
108 ;  Landwerlen  v.  Wheeler,  106  Ind.  623 ;  5  N.  E.  Rep.  888 ; 
Olds  V.  Deckman,  98  Ind.  162 ;  Elliott  v.  Russell,  92  Ind.  ^26 ; 
O'Donald  v.  Constant,  82  Ind.  212 ;  Supreme  Lodge  v.  Johnson, 
78  Ind.  110. 

No  question  is  made  by  the  motion  for  a  new  trial  as  to  the 
assessment  of  damages,  and,  under  the  well-settled  rule,  no  ques- 
tion is  presented  to  us  respecting  the  amount  of  the  recovery. 
Judgment  affirmed. 
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Minor  Employees — Employment  of. — Injuries.-— See  Pittsburgh, jetc.,  R.  Co. 
«.  Adams  (Ind.),  23  Am.  &  Eng.  R.  R.  Gas.  408;  T.  &  P.  R  Co.  v.  Cftrleton, 
15  lb.  850 ;  Penna.  Co.  v.  Gallagher,  lb.  841 ;  Penna.  Co.  v*  Long,  lb.  845 ; 
Yeits  V.  Toledo,  etc.,  R.  Co.,  18  lb.  11. 

See  note,  21  Am.  &  Eng.  R.  R  Cas.  29^8. 

See  note  to  Louisyllle  £  N.  R.  Co.  «.  Brioe,  po$t. 


LouiSTiLLB,  Kew  Albany  and  Chioaoo  R  Go. 

V. 

Feawley. 

(Advance  Casey  Indiana.    Deceatber,  1886). 

When  a  servant  enters  upon  employment  which  is  from  its  nature  neces- 
sarily  hazardous,  he  assumes  the  usual'  risks  and  perils  of  the  service,  espe» 
daily  such  risks  as  require  only  the  exercise  of  ordinary  observation  to  make 
them  apparent. 

In  such  a  case  there  is  an  implied  contract  on  the  part  of  the  employee  to 
take  all  the  risks  fairly  incident  to  the  service,  ana  to  waive  any  right  of 
action  against  the  employer  for  injuries  resulting  from  such  risks.  This 
implied  contract  and  waiver  include,  on  the  one  hand,  all  such  risks  and 
injuries  as  the  employer,  by  the  exercise  of  reasonable  care  and  diligence  in 
the  performance  of  those  duties  which  pertain  to  his  position,  could  not 
reasonably  have  become  aware  of  and  provided  against ;  and  on  the  other, 
such  as  the  employee,  from  the  nature  of  the  business  as  usually  and  ordinarily 
conducted  must  have  known,  when  he  embarked  in  the  service,  were  incident 
thereto,  as  also  those  which  the  exercise  of  his  opportunities  for  inspection 
while  giving  dilisent  attention  to  such  service  would  have  disclosed  to  him. 

Where  the  de^ct  or  injurious  contrivance  is  equally  known  to,  or  alike 
open  to  the  observation  of,  both  employer  and  employee,  both  are  upon 
common  ground,  and  the  employer  is  not  liable  for  the  resulting  injury. 

The  severity  of  these  principles  is  relaxed  in  favor  of  the  employee  in  case 
the  defect  or  danger  is  such  as  is  not  open  to  observation  on  orainary  inspec- 
tion; or  in  case  the  employee,  on  account  of  immaturity,  or  for  any  other 
reason,  is  known  to  be  not  of  sufficient  capacity  or  experience  to  apprehend 
the  danger,  or  to  know  how  to  perform  the  required  service  and  yet  avoid 
the  obvious  hazard. 

These  rules  applied  to  the  case  of  an  inexperienced  minor  who  was  injured 
while  coupling  cars  with  ** double  dead  woods'*  and  company  held  liable. 

A  rule  of  a  railway  company,  defendant,  that  **  all  train  employees,  while 
on  duty,  are  under  the  charge  of  conductors  of  their  respective  trains  '*  held 
admissible,  as  tending  to  show  that  the  employee  injured  was  in  the  lawful 
discharge  of  his  duty. 

The  father  of  an  injured  minor  may  testify  as  to  the  minor's  appearance 
and  age  at  the  time  of  the  trial,  as  compared  wjth  his  appearance  immediately 
after  he  was  hurt. 

An  injured  minor  may  be  allowed  to  testify  that  up  to  the  time  he  received 
the  injury  complained  of  he  had  never  observed  that  cars  or  engines  were 
built  with  **  double  dead  woods." 

Evidence  of  plaintiff's  capacity  to  earn  wages  at  and  before  the  injury,  ia 
competent. 
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Where  a  witness  (plaintiff)  is  contradicted  or  impeached,  he  may  produce 
witnesses  as  to  his  good  character  and  reputation  for  truth  and  ypncity. 

Evidence  of  the  relative  manner  of  coupling  cars  with  '< double"  and 
*^  sinffle  "  ^  dead  woods  "  is  admissible. 

Tables  of  expectancy  of  life  are  admissible  in  evidence. 

General  instructions  should  not  be  given  where  special  findings  are  asked 
of  the  jury. 

Conclusions  of  law  embodied  by  a  jury  in  its  special  findings  should  be  dis- 
regarded. 

A  railway  company  cannot  avail  itself  of  a  violation  of  a  Sunday  law  as  a 
defense  to  an  action  against  it  b^an  injured  employee. 

Appeal  by  the  defendant  from  a  judgment  of  the  Tippecanoe 
Circait  Court  in  favor  of  the  plaintiff  in  an  action  for  an  injury 
through  the  negligent  omission  of  duty.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Oeorge  TT.  EasUy  for  appellant. 

Langdon  dk  Oaylord  and  Coffroth  dk  Stua/rt  for  appellee. 

MrroHELL,  J. — Frawley  brought  this  suit  against  the  railway 
company  to  recover  damages  for  an  injury  alleged  to  '  facts. 
have  been  sustained  by  him  while  m  the  company's  service, 
through  its  negligent  omission  of  duty. 

The  complamt  was  in  three  paragraphs,  but  the  state  of  the  rec- 
ord is  such  that  we  are  required  to  consider  only  the  third  para- 
graph, and  determine  whether  or  not  it  states  racts  sufficient  to 
constitute  a  cause  of  action. 

The  averments  of  this  paragraph,  so  far  as  they  are  material  to  be 
stated  here,  are,  that  prior  to  the  8th  day  of  December,  1883,  Fraw- 
ley had  been  in  the  company's  service  for  a  period  of  two  or  three 
days,  and  had  been  engaged  in  throwing  switches,  coupling  freight 
cars,  and  giving  signals,  m  the  defendant's  yards  in  the  city  of  La 
Fayette.  It  is  averr^  that  coupling  cars  which  are  equipped  with 
what  are  commonly  called  ^Mouble  dead  woods"  is  attended  with 
more  hazard  to  the  person  makmg  such  coupling  than  is  the  coup- 
ling  of  those  supplied  with  single  deadwoods,  the  latter  being  the 
kind  ordinarily  used  by  the  defendant  on  its  road. 

On  the  8th  of  December,  1883,  the  plaintilS  entered  the  com- 
pany's service  in  the  capacity  of  brakeman  on  one  of  its  freight 
trains.  At  the  time  of  his  employment  he  was  a  minor,  of  im- 
mature judgment  and  experience,  and  was  ignorant  of,  and  unin- 
structed  in  respect  to,  the  difference  between  double  and  single 
deadwoods,  or  the  hazard  attending  the  act  of  coupling  cars  con- 
structed with  double  deadwoods. 

It  is  averred  that  the  defendant  knew,  or  b^  the  exercise  of  pro- 
per care  might  have  known,  that  the  plaintiff  was  of  immature 
judgment  and  without  experience,  and  ignorant  in  the  respect 
above  mentioned. 

While  thus  in  the  company's  service,  to  vnt,  on  Sunday,  the  9th 
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.  day  of  December,  1883,  in  attempting,  in  obedience  to  the  order 
of  the  conductor  in  charge  of  the  train  upon  which  the  plaintiff 
was  a  brakeraan,  to  couple  an  engine  and  freight  car,  both  of  which 
were  famished  with  donble  deaowoods,  the  plaintiff's  hands  were, 
without  any  fault  on  his  part,  caught  and  crushed  between  the 
dead  woods  of  the  engine  and  car,  as  they  were  brought  together  to 
be  coupled. 

The  injury  is  described  as  being  of  great  severity,  rendering 
necessary  the  amputation  of  some  of  the  unperson  each  hand,  thus 
producing  a  permanent  disability.  The  plamtiff  lacked  about  two 
months  of  being  nineteen  years  old  at  the  time  of  the  injury. 

The  ruling  of  the  court  below  in  overruling  the  demurrer* to  this 
complaint  is  assailed  upon  the  ground  that  the  facts  therein 
alleged  do  not  take  the  case  out  of  the  rule  that  an  employee-as- 
sumes the  risks  of  the  service  in  which  he  engages,  and  also  those 
risks  which  are  apparent  to  ordinary  observation. 

The  argument  is,  that  notwithstanding  the  averment  that  the 
plaintiff  was  ignorant  of,  and  had  never  been  instructed  in  respect 
to,  the  difference  of  construction  of  cars  and  engines  with  double 
deadwoods,  or  the  hazard  of  coupling  them,  since  such  difference 
was  obvious  to  the  senses  of  any  person  of  ordinary  intelligence, 
it  was  essential,  in  order  to  make  tne  complaint  sufficient,  that  the 
plaintiff  should  have  stated  some  reason  why  he  did  not  know  or 
appreciate  the  danger  of  putting  his  hands  between  the  deadwoods 
on  the  engine,  and  those  on  the  car,  against  which  the  engine  was 
propelled. 

The  rule  is  too  well  settled  to  be  longer  open  to  discussion,  that 
when  a  servant  enters  upon  employment  which  is,  from  its  nature^ 
necessarily  hazardous,  he  assumes  the  usual  risks  and 
b5SS).°'^^  perils  of  the  service;  and  this  is  especially  so  as  to  all 
those  risks  which  require  only  the  exercise  of  ordinary 
observation  to  make  them  apparent.  Atlas  Engine  Works  v. 
Eandall,  100  Ind.  293 ;  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105 
Ind.  151,  3  West.  Rep.  387. 

In  such  a  case  there  is  held  to  be  an  implied  contract  on  the  part 
of  the  employee  to  take  all  the  risks  fairly  incident  to  the  service, 
and  to  waive  any  right  of  action  against  the  employer  for  injuries 
resulting  from  euch  risks.    Beach,  Cont.  Neg.  1  8. 

This  implied  contract  and  waiver  include,  on  the  one  hand,  all 
such  risks  and  injuries  as  the  employer,  by  the  exercise  of  reason- 
able care  and  dili^nce  in  the  performance  of  those  duties  which 
pertain  to  his  position,  could  not  reasonably  have  become  aware  of 
and  provided  against ;  and,  on  the  other,  such  as  the  employee,  from 
the  nature  of  the  business  as  usually  and  ordinarily  conducted, 
must  have  known,  when  he  embarked  in  the  service,  were  incident 
thereto,  as  also  those  which  the  exercise  of  his  opportunities  for 
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inspection,  while  giving  diligent  attention  to  snch  service,  wonld 
have  disclosed  to  nim. 

Where  the  defect  or  injurious  contrivance  is  equally  known  to, 
or  alike  open  to  the  observation  of,  both  employer  and  employee, 
both  are  upon  common  ground,  and  the  employer  is  not  liable  for 
a  resulting  injurv.  Porter  v.  Hannibal,  etc.,  Co.,  71  Mo.  66 
Beach,  Cont.  Neg.  T  140. 

The  severity  of  the  principles  above  stated  are  relaxed  measura- 
bly  in  favor  of  the  employee,  in  case  the  defect  or  danger  is  such 
as  is  not  open  to  observation  or  ordinary  inspection,  or  in  case  the 
employee,  on  account  of  immaturity,  or  for  any  other  reason,  is 
known  to  be  not  of  sufficient  capacity  or  experience  to  appreciate 
the  danger,  or  to  know  how  to  perform  the  required  service  and 
yet  avoid  the  obvious  hazard.  Pittsburgh,  etc.,  R.  Co.  v.  Adams, 
8upra. 

in  Atlas  Engine  Works  v,  Bandall,  supra,  speaking  on  this  sub- 
ject, the  court  says :  "  Where  an  inexperienced  servant  is  required 
to  perform  a  hazardous  service,  in  the  performance  of  which  ex- 
traordinary caution  or  peculiar  skill  is  required,  in  order  to  enable 
him  to  avoid  danger  wnich  may  be  apparent,  it  may  be  a  question 
for  a  jury  to  determine  whether,  under  all  the  circumstances,  the 
master  gave  sufficient  caution  of  the  danger,  or  adequate  infer- 
mation  of  the  means  necessarv  to  avoid  it." 

So,  in  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396,  the  court  em- 
ploys this  pertinent  language :  "  It  may  frequently  happen  that 
the  dangers  of  a  particular  position,  or  mode  of  doing  work,  are 
great,  and  apparent  to  persons  of  capacity  and  knowledge  of  the 
subject,  and  yet  a  party  from  youth,  inexperience,  ignorance,  or 

moral  want  of  capacity,  may  fail  to  appreciate  them.    It  would 

a  breach  of  duty  on  the  part  of  a  master  to  expose  a  servant  of 
this  character,  even  with  his  own  consent,  to  sucn  dangers,  unless 
with  instructions  or  cautions  sufficient  to  enable  him  to  compre- 
hend them,  and  to  do  his  work  safely,  with  proper  care  on  his  own 
part.  It  was  therefore  competent  for  the  plaintiflE  to  show  that 
there  had  been  such  a  breach  of  duty  on  the  part  of  the  defend- 
ant, and  although  he  had  in  fact  ^one  to  work  in  the  place  pointed 
out,  assenting  so  to  do,  yet  that  ne  was  incapable  of  appreciating 
the  dan^rs  to  which  he  exposed  himself,  or  Of  doing  the  work 
safely  without  instructions  or  cautions  which  he  did  not  receive." 

It  cannot  be  doubted  that  a  service  which  involves  obvious 
danger  may  be  performed  in  comparative  safety  by  one  who  has 
had  adequate  experience  or  sufficient  instruction,  while  the  same 
service  would  be  attended  with  almost  certain  injury  if  attempted 
by  one  who  had  neither  experience  nor  instruction. 

In  such  a  case,  the  employer  who,  with  knowledge  of  the  want 
of  experience  of  an  employee,  nevertheless,  without  instruction  or 
warning,  exacts  from  him  a  service  which  requires  the  observance 


812  LOUISVILLE,  KTC,  R.  00.  ^.  FRAWLET. 

of  extraordinary  caution  or  tbe  exercise  of  peculiar  ekill  in  order 
that  an  apparent  danger  may  be  avoided,  may,  depending  on  ttie 
extent  of  tne  incapacity  of  the  employee,  the  nature  of  the  service 
required,  and  all  tne  other  circumstances  of  the  case,  be  liable  for 
an  injury  sustained.  Parkhurst  v,  Johnson,  50  Mich.  70 ;  O'Con- 
ner  v.  Adams,  120  Mass.  427 ;  Coombs  v.  New  Bedford  Cordage 
Co.,  102  Mass.  572 :  Ryan  v.  Tarbox,  135  Mass.  207 ;  Wheeler  v. 
Wason  Mfg.  Co.,  Id.  294 ;  Bowling  v.  Allen,  74  Mo.  13. 

The  complaint  before  us  makes  a  case  in  which  it  appears  that 
the  ordinary  hazard  of  coupliQg  cars  on  the  appellant^s  railroad 
was  such  as  was  incident  to  coupling  those  supplied  with  single 
dead  woods.  Coupling  cars  furnished  with  double  deadwoods  was 
extraordinarily  hazardous,  especially  to  a  person  unacquainted  with 
the  difference  between  such  contrivances.  To  this  service  the 
plaintiff,  of  known  inexperience,  was  set,  without  instruction  or 
warning.     The  result  was  the  inJQiT  complained  of. 

In  Grizzle  v.  Frost,  3  Fost  &  F.  622,  Cockbum,  Ch.  J.,  says : 
"  If  the  owners  of  dangerous  machinery,  by  their  foreman,  employ 
a  young  person  about »,  quite  inexperienced  in  its  use,  either  with- 
out  proper  directions  as  to  its  use,  or  with  directions  which  are  im- 
proper, and  which  are  likely  to  lead  to  danger  of  which  the  young 
person  is  not  aware,  as  it  is  their  duty  to  take  unusual  care  to  avert 
such  danger,  they  are  responsible  for  any  injuries  which  may  ensue 
from  tlie  use  of  such  machinerv." 

The  rule  contended  for  by  the  appellant,  that  the  employee  im- 
pliedly assumes  the  risks  of  the  service,  and  of  such  dangers  as  are 
obvious  and  open  to  ordinary  observation,  does  not  embrace  such 
risks  as  the  employer  knows,  or  which  by  the  exercise  of  reason- 
able care  he  might  have  known  beforehand  that  the  employee,  bv 
reason  of  his  immaturity  and  inexperience  is  ignorant  of,  or  such 
as  the  employer  knows  the  employee,  without  experience,  cannot 
appreciate  or  avoid  without  instruction  or  warning. 

The  employer  may  assume — unless  he  has  knowledge  to  the  con- 
trary— without  a  critical  examination,  as  was  in  effect  said  in  Pitts- 
burgh, etc.,  K.  Co.  V.  Adams,  supra,  that  a  person  who  seeks  em- 
ployment in  a  particular  capacity  is  possessra  of  sufficient  ability 
and  experience,  and  is  of  such  an  age  as  Qualifies  him  to  -dis- 
charge the  duties  incident  to  the  service  applied  for,  and  that  he 
is  competent  to  apprehen4  and  avoid  all  the  apparent  and  obvious 
hazards  of  the  service  as  they  may  appear  during  its  progress. 

Where,  however,  as  in  the  case  before  us,  it  is  alleged 'on  the 
one  hand,  and  admitted  on  the  other,  fhat  the  employee  was  in- 
experienced and  ignorant  in  respect  to  the  difference  In  the  con- 
struction of  deadwoods,  and  of  the  hazard  of  coupling  cars  equipped 
with  double  deadwoods,  that  the  fact  of  his  want  of  Knowledge  and 
inexperience  was,  or  by  the  exercise  of  care  might  have  been, 
known  by  the  railway  company,  and  that  the  defendant,  never- 
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thelees,  without  instrncting  or  warning  him  of  the  hazard,  required 
him  to  make  such  coupling,  and,  while  so  engaged,  the  plaintiff, 
was,  as  is  alleged,  injured  without  fault  on  his  part,  the  facts  pre- 
sent a  case  upon  which  an  issue  may  be  made  for  triaL  The 
gravamen  of  such  a  case  is  the  omission  of  duty  on  the  part  of  the 
employer  in  failing  to  insti-uct  an  inexperienced  servant,  who, 
although  he  may  see  the  danger,  may  nevertheless  be  utterly 
ignorant  of  the  nsk,  or  of  the  manner  of  performing  the  service  so 
as  to  avoid  injury  therefrom.  Whatever  application  the  case  of 
Atlas  Engine  Works  v.  Bandall,  Sfwpra^  may  nave  to  the  evidence 
in  this  case,  it  is  not  controlling  as  to  the  facts  stated  in  the  com- 
plaint under  consideration. 

The  case  was  tried  to  a  jury,  who  returned  a  special  verdict,  in 
which  the  plaintiff's  damages  were  assessed  at  $7700. 

Motions  to  strike  out  parts  of  the  special  verdict  of  the  jury,  for 
a  venire  de  novOy  and  for  a  new  trial,  were  severally  filed  and  over- 
ruled. 

Numerous  grounds  were  assiraed  in  the  written  motion  as 
<iause8  for  a  new  trial,  the  eighth  being  that  the  court  erred  in 
admitting  in  evidence  rule  No.  166,  from  a  printed  book,  contain- 
ing  the  appellant's  rules  and  instructions  to  its  employees.  This 
rule  prescribed  the  duties  and  authority  of  conductors  in  respect 
to  the  management  of  trains  in  their  charge. 

Among  other  things,  the  rule  provided  that  ^^  all  train  employees, 
while  on  duty,  are  under  the  charge  of  the  conductors  of  their 
respective  trains." 

We  think  this  rule  was  relevant  for  the  purpose  of  showing  that 
the  plaintiff  was  in  the  proper  discharge  of  his  duty,      rulk-evi. 
and  acting  under  the  lawful  authority  of  the  defend-      '**^''^"- 
ant,  while  attempting  to  make  the  coupling,  when  he  was  injured. 

The  plaintiff's  father  was  permitted  to  testify  as  to  his  appear- 
ance as  to  age  at  the  time  of  the  trial,  as  compared     TBtuMomrAa 
with  his  appearance  in  that  respect  immediately  before     *^  ^°"*  "^ 
he  was  ha?P  ' 

The  plaintiff  having  himself  testified  before  the  jury,  we  cannot 
perceive  that  the  eviaence  was  improper ;  nor  do  we  see  any  im- 
propriety  in  the  next  cause  assigned  for  a  new  trial,  which  is  pred- 
icated  on  the  fact  that  the  plaintiff's  father  was  permitted  to 
testify  that  in  appearance  the  plaintiff  was  not  older  tnan  he  really 
was  at  the  time  he  entered  the  appellant's  service. 

The  plaintiff  was  also  permitted  to  testify  that  up  to  the  time  he 
received  the  injury  complained  of  he  had  never  observed  dkadwoods. 
that  cars  or  engines  were  constructed  with  double  deadwoods. 
There  was  no  error  in  this. 

It  was  also  competent  to  show  what  the  plaintiff's  capacity  to 
•earn  wages  was  at  and  before  the  time  he  suffered  the  waoxs. 

injury. 
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Prior  to  the  trial  the  defendant  had  examined  the  plaintiff  under 
oath. 

Dnring  his  crosB-ezamination  as  a  witness  he  was  asked  whether 
or  not  he  had  not,  at  the  prior  examination,  made  certain  statements 
ixpEACHnio  ii^  which  he  had  eiven  an  account  of  matters  materially 
wiTKiss.  different  from  that  stated  at  the  trial.    Part  of  the 

prior  examination  was  then  introduced  in  evidence  bj  the  defend- 
ant, with  a  view  to  contradict  testimony  given  by  the  plaintiff  at 
the  trial. 

Subsequently  the  plaintiff  was  permitted  to  introduce  testimony 
to  the  effect  that  his  general  reputation  for  truth  and  veracity  in 
the  neighborhood  in  which  he  lived  was  good. 

This  was  in  accordance  with  the  rule  that  where  a  witness  haa 
been  impeached  by  showing  that  he  has  made  statements,  out  of 
court,  contradictory  of  those  made  at  the  trial,  evidence  of  hia 
general  ^ood  character  and  of  his  good  repute  for  truth  and  veracity 
niay  be  introduced.  Clem  v.  State,  83  Ind.  418 ;  Clark  v.  Bondy 
29  Ind.  556. 

Where  a  witness  is  contradicted  by  provinc  the  fact  to  be  differ- 
ent  from  what  it  was  testified  to  by  him,  evidence  of  his  general 
good  character  will  not  be  received.  The  cases  relied  on  oy  the 
appellant  sustain  this  rule,  but  that  is  not  the  principle  here  in- 
volved. Pruitt  V.  Cox,  21  Ind.  15 ;  Brann  v.  Campbell,  86  Ind. 
516 ;  Pressor  v.  State,  77  Ind.  274 ;  Hodges  v.  Bales,  102  Ind. 
494 ;  2  West.  Eep.  736. 

The  plaintiff  was  permitted  to  prove  by  witnesses,  who  were 
admittea  to  testify  as  experts,  the  relative  manner  of  coupling  cars 
Expert  xti-  equipped  with  single  and  double  deadwoods,  and  also 
DKscK.  j.]jg^|.  ^£g  coupling  of  cars  equipped  with  the  latter  ia 

attended  with  more  danger  tlian  is  the  coupling  of  those  supplied 
with  single  deadwoods.  This,  it  is  contended,  was  not  a  subject 
requiring  special  skill  or  study,  and  hence  not  one  upon  which  it 
was  proper  to  take  the  opinion  of  witnesses.  In  each  instance  the 
witnesses  were  first  asked  to  describe,  with  some  minuteness,  the 
difference  in  the  construction  and  the  process  of  coupling  of  cara 
equipped  with  double  or  single  deadwoods. 

With  this  description  and  preliminary  explanation,  we  have  no 
doubt  of  the  propriety  of  the  evidence.  Even  non-expert  wit- 
nesses  may  give  their  opinions  in  a  proper  case,  where  such  opin- 
ions are  based  upon  facts  and  observations  detailed  to  the  jury. 
Carthage,  etc.,  Co.  v.  Andrews,  102  Ind.  138,  and  cases  cited* 
Speaking  upon  this  subject,  the  Supreme  Court  of  Iowa  said  in  a 
case  closely  analogous  to  this :  '^  The  construction  of  cars,  the  mode 
of  operating  them,  and  the  effect  of  a  particular  thing  on  their 
safety  and  usefulness,  is  a  habit,  study,  or  science.  .  .  •  The  ordi- 
narv  jury  would  not  know  the  effect  of  these  double  deadwoods." 

The  testimony  received  was  within  the  rule  that  where  the 
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question  ander  investigation  so  far  partakes  of  the  nature  of  a 
science  as  to  require  a  course  of  study,  or  a  previous  habit  of 
special  practice  in  order  to  the  attainment  of  a  correct  knowledge 
of  the  subject,  the  opinion  of  witnesses  competent  to  speak  should 
be  receivea, 

A  suggestion  is  made  that  the  court  erred  in  admitting  in  evi- 
dence parts  of  a  certain  book  containing  tables  of  expectancy  or 
life  tables.  No  sufficient  reasons  against  the  ruling  are  lifb  tables. 
developed  in  the  briefs  to  enable  us  to  say  that  anv  error  was  com- 
mitted. The  point  is  not  discussed  by  counsel,  "We  will  not  ex- 
amine it  further.  Some  other  criticisms  upon  rulings  of  the  court 
in  relation  to  the  admission  or  exclusion  oi  evidence  are  made,  but 
they  are  not  so  presented  as  to  require  an  examination. 

tTe  perceive  no  error  in  respect  to  those  ruUngs. 

Considerable  space  is  devoted  to  a  discussion  relating  to  the 
proprietv  of  certain  instructions  asked  on  appellant's  behalf  and 
refused  by  the  court,  as  also  to  certain  of  the  instructions  given  by 
the  court  of  its  own  motion.  It  will  be  remembered  that  flie  jury, 
upon  request  of  the  parties,  as  appears  by  the  record,  returned  a 
special  verdict. 

Where  such  a  request  is  made,  it  becomes  the  duty  of  the  jury 
to  return  the  material  facts  which  they  find  to  have  been  proven 
to  the  court,  without  any  regard  to  tne  legal  value  or  ultimate 
consequences  of  such  facts.  It  then  becomes  the  duty  of  the  court 
to  declare  the  law  upon  the  facts  returned. 

There  is,  therefore,  neither  propriety  nor  fitness  that  the  court 
should  either  upon  its  own  motion  or  at  the  request  of  general  15. 
either  party,  give  any  general  instructions  as  to  4;he  law  Braucnoss. 
of  the  case.  The  jury  should  be  left  entirely  free  to  find  the  facts 
material  to  the  several  issues,  without  instructions  as  to  whether 
the  law  will  declare  one  way  or  the  other  upon  any  fact  or  state 
of  facts  which  may  be  found. 

A  statement,  by  the  court,  of  the  matters  put  in  issue  by  the 
pleadings,  and  of  the  rules  for  weighing  or  reconciling  conflicting 
testimony  with  whatever  else  may  be  necessary  to  enable  the  jury 
clearly  to  comprehend  the  subjects  which  are  to  be  covered  bj 
their  special  verdict,  is  all  that  is  proper  when  a  special  verdict  is 
to  be  returned.    Indianapolis,  etc.,  B.  Co.  v.  Bush,  101  Ind.  582. 

Obviously,  therefore,  there  was  .no  error  in  refusing  the  instruc- 
tions asked ;  and  if  any  were  given  which  were  inaccurate, — since 
the  error,  if  any  was  committed,  must  have  been  in  any  event  harm- 
less,—we  do  not  examine  them. 

The  motions  to  strike  out  parts  of  the  special  verdict,  on  the 
ground  that  such  parts  as  the  motion  applied  to  were  statements 
by  the  jury  of  legal  conclusions  was  also  properly  overruled.  While 
it  is  not  proper  for  the  jury  to  state  conclusions  of  law  in  a  special 
verdict,  such  statements  will  be  disregarded  by  the  court  in  passing 
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upon  the  facts  properly  found.  Indianapolis,  etc.,  Co.  v.  Bash, 
supra  ;  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105  Ind.  161 ;  3  West. 
Hep.  387 ;  Louisville,  etc.,  Co.  v.  Balch,  105  Ind.  93. 

There  was  no  error  in  overruling  the  motion  for  a  venire  de  novo. 
There  are  no  such  inconsistencies  or  ambiguities  in  the  special  ver- 
dict as  render  it  uncertain  or  doubtful  which  way  the  jury  in- 
tended to  find  in  respect  to  any  question  in  issue.  There  is  some 
evidence  tending  to  support  the  verdict  upon  every  point  material 
to  a  recovery  by  the  plaintiff,  upon  the  principles  already  an- 
nounced in  this  opinion.  We  cannot  disturo  the  finding  for  want 
of  evidence. 

Lastly,  it  is  contended  that  the  recovery  was  not  justified  because 
it  appears  from  the  complaint,  was  proven  at  the  trial,  and  found 
„. by  the  lury,  that  the  plamtiff  was  injured  while  engaged 

SUXDAT  L4BOB.  •'  •11  *i  n  ii»i  1 

at  common  labor  on  the  first  day  of  the  week,  com- 
monly called  Sunday.  It  is  said  the  appellee  was  engaged  nt  such 
labor  in  pursuance  of  a  contract  with  the  railway  company,  and 
that,  because  it  was  not  shown  that  the  labor  in  which  he  was  en- 
gaged was  a  work  of  necessity,  the  law  will  refuse  its  intervention 
to  secure  compensation  for  the  injury. 

It  is  undouDtedly  true  that  where  the  right  to  recover  depends 
upon  the  legality  of  a  contract,  either  in  respect  to  its  execution,  or 
the  consideration  which  supports  it,  if  it  appears  that  the  contract 
was  executed  in  violation  of  law,  or  that  its  performance  necessa- 
rily involved  the  doing  of  that  which  was  unlawful,  a  recovery  on 
or  for  a  breach  of  such  contract  will  be  denied.  The  contract  in 
pursuance  of  which  the  plaintiff  engaged  in  the  appellant's  service 
was  not  made  on  Sunday,  nor  was  it  to  be  performed  on  that  day. 
It  was  therefore  neither  illegal  in  its  inception  nor  was  it  an  en- 
gagement to  do  an  unlawful  act.  Besides,  there  was  no  relation, 
near  or  remote,  between  the  violation  of  the  Sunday  law  and  the 
injury  complained  of. 

That  the  plaintiff  may  have  been  violating  his  obligation  as  a 
citizen  to  the  State  cannot  be  set  off  against  the  appellant's  failure 
of  duty  in  requiring  an  extraordinarily  hazardous  service  from  an 
inexperienced  employee  without  giving  him  warning  of  the  peril 
attending  the  service  required. 

The  fact  that  one  who  sustains  an  iniury  by  the  negligent  or 
wrongful  act  of  another  may  hare  been  at  the  time  of  BnclfiniaiT 
acting  in  disobedience  of  his  collateral  obligation  to  the  State,  which 
required  of  him  the  observance  of  the  Sunday  laws,  will  not  pre- 
vent a  recovery  from  one  whose  wrongful  or  negligent  act  or  omis- 
sion was  the  proximate  cause  of  such  injury.  Patterson,  Eailw.  Ace. 
L.  pp.  64,  65,  and  note ;  Beach,  Cont.  Neg.  pp.  186, 187, 270,  278 ; 
Cooley,  Torts,  p.  155 ;  21  Cent.  L.  J.  625 ;  Mohney  v.  Cook,  26 
Pa.  342 ;  Phila.,  etc.,  R.  Co.  v.  Phila.  &  H.  De  G.  S.  T.  Co.,  23 
How.  209;  Schmid  v.  Humphrey,  48  Iowa,  652;  Knowlton  v. 
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Milwaukee,  etc.,  Co.,  59  Wis.  27S ;  Wood,  R.  W.  L.,  §  318 ;  Went- 
worth  V.  Jefferson,  60  N.  H.  158;  Opsahl  v.  Judd,  30  Minn.  126; 
Carroll  v.  Staten  I.  R.  Co.,  58  N.  Y.  126 ;  Plat^  v.  Coboes,  89  N. 
T.  219 ;  Stewart  v,  Davis,  31  Ark.  518 ;  25  Am.  Rep.  576  ;  Bald- 
win  V.  Barney,  12  R.  I.  392. 

We  have  examined  all  the  questions  in  the  record  which  we  find 
discussed  in  the  able  and  laborious  brief  furnished  us  by  the  ap- 
pellant's counsel. 

Although  the  damages  assessed  seem  to  us  in  a  measure  exces- 
sive, since  we  find  no  error  of  law,  the  judgment  is  affirmed,  with 
costs. 

Instructions — Company  is  bound  to  give  servant  every  opportunity  to  ac- 
quire the  knowledge  and  skill  requisite  for  the  services  for  which  he  is  em- 
ployed. Moore  v.  C,  B.  &  Q.  R.  Co.,  22  Am.  &  Ens.  R.  R.  Cas.  896.  See 
Penna.  Co.  v.  Long,  15  lb.  345.  See  note  to  Louisviue  &  N.  R.  Co.  v,  Brice^ 
p<wt. 


Cook 

V. 

The  Western  and  Atlantto  R.  Co. 

(72  Georgia,  48.) 

1.  When  this  case  was  before  the  Supreme  Court  before,  it  was  held  that 
the  grant  of  a  non  suit  was  error,  ana  that  the  case  should  be  submitted  to 
the  jury.  This  point  is  res  adjttdicata,  and  the  jury  having  found  for  the 
plaintiff,  a  new  trial  will  not  be  granted  on  that  ground. 

2.  An  employee  of  a  railroad  company  may  by  contract  waive  his  right  to 
sue  for  injuries  not  arising  from  criminal  negligence  on  the  part  of  the  com- 
pany, or  its  other  employees ;  but  any  negligence,  either  of  omission  or  com- 
mission, on  the  part  of  other  employees  of  the  road,  in  connection  with  their 
business,  from  which  serious  injury  results,  constitutes  criminal  negligence, 
and  a  contract  waiving  the  right  to  sue  for  injuries  resulting  therefrom  is 
contrary  to  public  policy,  and  void. 

(a,)  The  discretion  of  the  presiding  judge  in  granting  a  first  new  trial  had 
been  exhausted  in  the  case,  and  the  grant  of  another  was  error. 

Before  Judge  Fain.  Whitfield  Superior  Court.  April  Tenn, 
1883.  .  • 

Jackson,  Chief  Justice,  being  disqualified,  did  not  preside  in 
this  case. 

Keported  in  the  decision. 

W.  K.  Moore  for  plaintiff  in  error. 

R. «/.  McCamy  for  defendant. 

Blandfobd,  J. — The  plaintiff  brought  her  action  against  defend- 
ant  for  the  homicide  of  her  husband  from  the  running  of  its  cars^ 
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by  reason  of  the  negligence  of  its  servants  and  agents.  A  verdict 
Facts.  having  Doeu  rendered  for  plaintiff,  defendant  moved 

for  a  new  trial  apon  several  grounds ;  tlie  court  below  granted  the 
new  trial,  and  plaintiff  excepted,  and  assigns  as  error  the  granting 
of  said  new  trial ;  and  the  matter  is  thus  brought  before  this  court 
for  review. 

1.  In  looking  at  the  facts  set  forth  in  the  record,  it  is  not  ap- 
parent that  this  accident,  which  caused  the  death  of  plaintiff's  hus- 
band, was  by  the  fault  or  negligence  of  deceased,  or  tne  negligence 
and  carelessness  of  defendant's  servants  or  agents,  but  it  appears  to 
BBS  ADjtTDi-  h?^yG  been  one  of  those  unavoidable  accidents  which 
^^^*  sometimes  occur  in  human  affairs,  when  neither  party 
was  at  fault ;  but  as  this  case  was  before  this  court  at  September 
term,  1882,  upon  a  nonsuit  granted  by  the  court  below,  upon  pre- 
cisely the  same  state  of  facts  as  are  now  presented  in  this  record, 
and  as  this  court  then  held  that  the  nonsuit  was  improperly  granted, 
and  that  the  facts  were  sufficient  to  carry  the  case  to  the  jury,  and 
it  was  a  question  alone  for  the  jury  to  determine  whether  the  in 
jury  occurred  by  the  fault  of  plaintiff's  husband  or  by  the  negli- 
gence of  defendant  and  its  agents  or  servants,  this  question  in  this 
case  is  res  ac^vdicata^  and  we  are  not  at  liberty  to  say,  under  the 
facts,  that  plaintiff  could  not  recover. 

2.  The  defendant  insists  that  plaintiff  cannot  recover,  by  reason 
of  a  certain  contract  made  by  plaintiff  and  her  husband  with  de- 
fendant, by  which  it  was  agreed  ^^  Tiiat  the  said  John  H.  Cook,  in 
consideration  that  the  Western  &  Atlantic  R.  Co.  will  hire  and  pay 
coiTRAOT.  him  (defendant's  husband^  the  wages  stipulated,  which 
is  more  than  he  can  get  elsewhere,  will  take  upon  himself  all  risk 
connected  with,  and  incident  to,  his  position  on  the  road,  and  will 
in  no  case  hold  the.  company  liable  for  any  injury  or  damage  he 
may  sustain  while  so  employed,  in  his  person  or  otherwise,  by  what 
are  called  accidents  or  collisions  on  trains  or  road,  or  which  may 
result  from  negligence,  carelessness  or  misconduct  of  himself  or 
any  other  employee  or  person  connected  with  said  road,  or  in  the 
service  of  saia  company,  or  from  any  other  cause." 

This  contract  was  signed  by  the  plaintiff  and  her  husband.  It 
was  decided  by  this  court,  at  the  July  term,  1873,  in  the  case  of 
Western  &  Atlantic  B.  Co.  v.  Bishop,  50  Ga.  465,  '^  that  a  contract, 
so  far  as  it  does  not  waive  any  criminal  neglect  of  the  company  or 
its  principal  ofScers,  is  a  le^l  contract,  and  binding  on  the  em- 
ployee ;"  and  this  ruling  was liad  upon  a  contract  similar  to  the  one 
in  this  case.  The  same  principle  was  ruled  at  the  July  term,  1874, 
of  this  court,  in  the  case  of  Western  &  Atlantic  £.  Co.  v,  Mary 
Strong,  52  Ga.  461. 

In  1876,  the  legislature  thought  proper  to  enact,  and  made  it 
penal  for  any  person  employed  in  any  capacity  by  any  railroad  com* 
pany  doing  business  in  this  state,  who  should  be  guilty  of  negli- 
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^ence,  either  by  omission  of  duty  or  by  any  act  of  commission  in 
relation  to  the  matter  intrnsted  to  him,  about  which  he  is  employed, 
€tc.,  by  which  any  pereon  is  injured,  etc.,  such  person  snail  be 
guilty  of  the  offence  of  criminal  negligence,  and  shall  be  punished, 
«tc.     Code,  §  4586  (b). 

The  contract  in  this  case,  above  set  forth,  does,  in  direct  terms, 
waive  and  release  the  defendant  from  all  liability  for  any  injury  or 
damage,  which  plaintiff's  husband  may  sustain,  "which  may  result 
from  the  carelessness,  negligence  or  misconduct  of  himself  or  any 
other  person  or  employee,  connected  with  the  road,  or  in  the  service 
of  said  company,  or  from  any  other  cause,"  although  such  neglect, 
carelessness  or  misconduct  of  defendant's  servants  or  agents  is  made 
a  crime,  and  punishable  by  the  terms  of  the  Act  of  1876,  as  above 
cited.  Such  a  contract  is  void,  as  was  decided  by  this  court  in  the 
case  cited  in  50  Ga.  465.  No  stipulation  to  waive  any  criminal 
neglect  of  the  company  is  valid.  The  same  is  contrarv  to  public 
policy,  as  declared  by  the  statute..  Every  neglect  which  causes 
fierions  injury  to  any  person  by  an  agent,  servant  or  employee  of  a 
railroad  company  in  this  state  is  a  cnme  by  the  laws  of  this  state. 
And  no  release  or  waiver,  by  an  employee,  or  other  person,  of  a  rail- 
road company,  on  account  of  such  neglect  of  its  servants  or  agents, 
is  binding  upon  the  party  making  tne  same,  but  it  is  utterly  null 
and  void  since  the  passage  of  the  Act  of  1876. 

A  new  trial  having  been  granted  prior  to  the  last  grant  of  a  new 
trial  in  this  case,  the  discretion  of  the  court  below  to  make  this  last 
grant  of  a  new  trial  had  been  exhausted  on  that  ground.  The  judg- 
ment of  the  court  below  granting  a  new  trial  in  this  case  if  re- 
versed. 

Judgment  reversed. 

Contraot  for  Exemption  from  Liability. — See  Danigan  v.  New  York  &  N. 
B.  R  Co.  (Conn.),  28  Am.  &  Eng.  R.  R.  Cas.  488.  See  note  to  Louisville  & 
K.  R.  Co.  «.  Brice,  poit. 


Lakb  Shose  and  M.  S.  R.  Go. 

V. 

Spakgleb. 

(Advance  Casey  OMo.     October  19,  1886.) 

The  liability  of  railroad  companies  for  injuries  caused  to  their  servants  by 
the  carelessness  of  other  employees,  who  are  placed  in  authority  and  control 
over  them,  is  founded  upon  consideration  of  public  policy,  and  it  is  not  com- 
petent for  a  railroad  company  to  stipulate  witn  its  employees  at  the  time,  and 
as  part  of  their  contract  of  employment,  that  such  liability  shall  not  attach 
to  it. 
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Ebsob  to  district  court,  Lucas  conntj. 

Spangler,  the  defendant  in  error,  was  a  bi*akeman  on  a  freight 
train  of  the  Lake  Shore  &  Michigan  Sonthern  R.  Co.  Wliile  in 
tlie  line  of  his  datj  he  was  injured,  without  his  fault,  and  by  rea- 
son of  the  negh'gence  of  tlie  conductor  of  the  train.  He  brought 
his  action  for  damages  for  the  injury  so  received.  The  company 
alleged  for  defence,  among  other  things,  ^'  that  at  the  time  oi  the 
hiring  of  plaintiff  by  defendant  as  a  brakeman  upon  her  trains  of 
cars,  as  in  the  petition  alleged,  and  as  a  ])art  of  tue  terms  of  said 
hiring,  and  in  consideration  thereof,  plaintiff  entered  into  an  agree- 
ment and  stipulation  in  writing  with"  Spangler,  which  contained 
the  following  stipulation :  ^^  Second,  Tiiat  while  the  company  will 
be  responsible  to  me  for  the  discharge  of  all  its  duties  and  omigation& 
to  me,  and  for  any  fault  or  neglect  of  its  own,  or  of  its  board  of 
directors  or  general  officers,  which  are  the  proximate  cause  of  in- 
jury,  yet  it  will  not  be  responsible  to  me  for  the  consequences  of 
my  own  fault  or  neglect,  or  tljat  of  any  other  employees  of  the 
company,  whether  they  or  either  of  them  are  superior  to  me  in  au- 
thority, as  conductor,  foreman,  or  otherwise,  or  not."  The  evi- 
dence tended  to  support  this  defence.  The  trial  conrt  refused^ 
upon  request  of  the  company,  to  charge  the  jury  that  "  if  the  jury 
find  from  the  testimony  that  the  plaintiff,  at  the  time  he  was  em- 
ployed by  the  defendant  as  a  brakeman,  executed  and  delivered  to 
the  defendant  the  stipulation,  a  copy  of  which  is  set  out  in  the 
answer,  and  that  the  same  was  accepted  by  the  defendant,  by  and 
through  its  proper  officer  or  a^ent,  then  the  defendant  is  not  liable 
for  the  alleged  negligence  of  the  conductor  complained  of  in  the 
petition ;"  assigning  as  a  reason  for  the  refusal  that,  in  the  opinion 
of  the  conrt,  such  stipulation  was  not  binding  upon  the  plaintiff 
below,  it  being  against  public  policy.  A  judgment  of  recovei7  by 
Spangler  was  affirmed  on  error  in  the  district  court.  This  judg- 
ment is  now  sought  to  be  revereed  for  alleged  error  in  affirming  the 
judgment  of  the  trial  court.  The  refusal  of  the  latter  court  to 
charge  the  jury  as  requested  is  now  assigned  for  error.  Upon  the 
question  thus  presented  to  the  court  rests  the  disposition  of  the 
case. 

C.  S.  Scrihner  for  plaintiff  in  error. 

J,  H,  Sen-ey  for  deiendant  in  error. 

Owen,  C.  J. — Is  it  competent  for  a  railway  company  to  stipu- 
late with  its  brakemen,  at  the  time,  and  as  part  of  their  contract  of 
employment,  that  the  company  shall  not  be  liable  for  the  negligent 
acts  of  its  conductors?  Western,  etc,  K.  Co.  v.  Bishop,  50  Ga. 
465,  is  cited,  with  other  decisions  of  the  same  court 
coHTBACTwiTH  affinuiug  and  following  it,  in  support  of  the  affirmation 
of  this  proposition.  In  that  case  it  was  held  that  such 
a  oontract,  so  far  as  it  does  not  waive  any  criminal  neglect  of  the 
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company,  or  its  principal  officers,  is  a  legal  contract,  and  binding 
upon  the  employee.  Bnt  McCoy,  J.,  speaking  for  the  court,  says : 
"We  do  not  say  that  the  employer  and  employee  may  make  any 
contract, — we  simply  insist  that  they  stand  on  the  same  footing  as 
other  people.  No  man  may  contract  contrary  to  law,  or  contrary 
to  public  policy  or  good  morals,  and  this  is  just  as  true  of  mer- 
chants, lawyers,  and  doctors — of  buyers  and  sellers,  and  bailors  and 
bailees — as  of  employers  and  employees." 

This  invites  us  to  inquire  whetner,  and  to  what  extent,  the  con- 
tract we  are  dealing  with  is  affected  by  considerations  of  public 
policy.  It  is  maintained  on  behalf  of  the  company  that  ^'  a  rule 
absolving  the  company  from  liability  to  the  braKemen  „_ 
for  negligence  of  the  conductor  may  operate  to  consti- 
tute the  brakemen  a  sort  of  police ;  may  iudnce  them  to  be  more 
watchful,  and  report  to  their  superiors  the  delinquencies  of  the 
conductor';  and,  if  they  are  unwilling  to  do  this,  they,  and  not  the 
company,  should  suffer  the  consequences.  A  rule  of  this  kind  is 
calculated,  also,  to  better  protect  the  public  against  injuries  to 
merchandise  in  course  of  transpoiiiation,  by  promoting  greater  dili- 
gence and  watchfulness  on  the  part  of  the  brakemen  employed  upon 
the  trains."  Also  that "  a  stipulation  which  would  place  additional 
responsibility  upon  the  employee,  and  require,  for  his  own  pro- 
tection, a  close  observance  of  the  rules  of  the  company,  and  a  strict 
watch  upon  the  conduct  of  his  immediate  superior,  would  tend  to 
promote  the  safety  of  passengers  and  merchandise  in  transit."  I£ 
this  view  is  tenable,  it  follows  that  public  policy  is  concerned  in 
and  subserved  by  such  a  contract  as  is  here  sought  to  be  enforced. 
As  brakeman  on  the  train,  Spangler  was  subject  to  the  orders  and 
control  of  the  conductor. 

In  Little  Miami  R.  Co.  v,  Stevens,  20  Ohio,  415,  it  was  first 
held,  thouffh  by  a  divided  court,  that  a  railroad  company  is  liable 
to  an  employee  for  an  injury  received  through  the  negligence  of 
another  employee,  under  whose  control  he  is  placed. 

This  principle  was  again  considered  in  Railroad  Co.  v.  Keary,  3 
Ohio  St.  202,  and  was  applied  by  a  unanimous  court  to  a  case  like 
the  one  at  bar ;  and  the  railroad  company  was  held  liable  to  a 
brakeman  for  an  injury  resulting  to  him  from  the  carelessness  of  a 
conductor  under  whose  control  he  had  been  placed  by  the  com- 
pany. In  the  course  of  an  able  and  exhaustive  opinion,  Banney, 
J.,  says :  "  The  servants  employed  to  execute  cannot  recover  for 
injuries  arising  from  a  failure  in  that  part  of  the  business  com- 
mitted to  them,  because  it  is  their  failure,  and  not  that  of  their  em- 
ployer ;  and  although  it  should  happen  from  the  negligence  of  but 
one  of  them,  yet  each  one  entered  the  common  service  with  a 
knowledge  that  others  must  be  engaged,  and  they  were  jointly 
bonnd  to  perform  what  was  jointly  intrusted  to  them,  and  public 
policy  may  be  concerned  in  their  keeping  a  supervision  over  each 
28A&E.  R.  Cas.-21 
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other  for  the  purpose.  But  liow  this  can  be  made  to  extend  to  the 
conductor,  over  whose  acts  they  have  no  supervision  or  control,  and 
are  not  presumed  to  be  possessed  of  the  requisite  intelligence  for 
the  purpose,  we  are  wholly  unable  to  see ;  and,  equally  so,  how  the 
safety  of  travellers  is  likely  to  be  jeoparded  by  adding  to  the  re- 
sponsibility of  the  conductor  for  his  carelessness  that  of  the  com- 
pany that  places  him  in  power.  ...  It  is  the  duty  of  the  servants 
to  obey  the  orders  of  the  superior  thus  placed  over  them,  and  to 
perform  as  he  shall  direct.  .  .  .  But  they  cannot  be  made  to  bear 
the  losses  arising  from  carelessness  in  conducting  the  train,  over 
which  their  employer  gave  them  no  power  or  control,  either  sepa- 
rately or  collectively,  until  we  are  ppepared  to  say  that  justice  and 
public  policy  require  the  consequences  of  duty  omitted  by  one 
party  to  be  visited  upon  the  other,  although  stripped  of  dl  power 
to  prevent  such  consequences." 

A  careful  examination  of  this  case  and  of  BailroadCo.r^.*StevenSy 
ettpray  which  it  approves  and  follows,  will  make  it  apparent  that 
the  liability  of  railroad  companies  for  injuries  to  their  servants, 
caused  by  the  carelessness  of  those  who  are  Fuperior  in  authority 
and  control  over  them,  is  placed  chiefly  upon  consideration  of  public 
policy.  The  doctrine  established  by  these  cases  has  i*eniaincd  un- 
questioned by  this  court  for  moi'e  than  30  years.  It  furnishes  a 
conclusive  answer  to  the  contention  of  the  company  that  the  stipu- 
lation which  it  seeks  to  enforce  would  better  protect  the  public  by 
promoting  greater  diligence  on  the  part  of  brakemen,  and  the  con- 
sequent safety  of  passengera  and  merchandise  in  transit. 
'  We  are  thus  relieved  of  all  discussion  of  the  relation  which  the 
liability  of  railroad  companies  for  injuries  to  their  servants,  caused 
by  the  negligence  of  their  superiors  in  authority,  sustains  to  the 
policy  of  tlie  State.  It  is  the  firmly-established  policy  of  our  law 
that  such  liabilitv  should  attach,  it  follows  that  even  Kailroad 
Co.  V,  Bishop,  supray  which  is  the  strongest  authority  cited  by  the 
company  in  support  of  its  position,  fails  to  support  the  view  con- 
tended lor.  As  we  have  seen,  that  case  expressly  declares  that  con- 
tracts contravening  public  policy  will  not  be  enforced.  The  policy 
of  our  law  being  well  settled,  it  only  remains  for  us  to  inquire 
whether  railroad  companies  may  ignore  or  contravene  that  policy 
by  private  compact  with  their  emplovees,  stipulating  that  they  shall 
not  be  held  to  a  liability  for  the  negligence  of  their  servants  which 
public  policy  demands  should  attacn  to  them.  The  answer  is  ob- 
vious. Such  liability  is  not  created  for  thq  protection  of  the  em- 
ployees simply,  but  has  its  reason  and  foundation  in  a  public  neccs* 
sity  and  policy  which  should  not  be  asked  to  yield  or  surrender  to 
mere  private  interests  and  agreements. 

The  trial  court  was  right  in  refusing  the  instruction  requested^ 
and  the  judgment  is  afiirmed. 
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Stipulation  for  Exemption  from  Liability.— See  Darrigan  v.  New  York, 
etc.,  R.  Co.,  28  Am.  &£nff.  R.  R  Cas.  488;  Cook  «.  W.&  A.  Railroad,  ante. 
See  note  to  Loiusville  &  N.  R  Co.  e.  Brice,  poit. 


Lake  Shore  and  Miohigan  Southern  R.  Oo. 

Stupak. 

(Advance  OaUy  Indiana.     October  12,  1886). 

Where  a  servant  has  knowledse  of  the  negligent  habits  of  a  fellow  serrant, 
and  enters  the  employment  of  the  common  master  with  such  knowledge,  or 
continues  therein  after  he  has  acquired  such  knowledge,  he  cannot  recover 
against  the  common  master  for  injuries  resulting  from  the  negligence  of 
such  fellow  servant;  and  if  the  complaint  in  such  an  action  fails  to  negative 
the  existence  of  knowledge,  it  will  be  bad  on  demurrer,  though  it  alleges  the 
common  master  had  knowledge  or  notice  of  such  negligent  habits. 

Appeal  from  Porter  Circuit  Court. 

Aldrich  <&  Barrett^  J.  L  JSesty  Ashley  Pondy  and  O.  G.  Getsen- 
danner  for  appellant. 
Bartholomew  c6  Grumpacher  for  appellee. 

• 

HowK,  0.  J. — The  first  error  of  which  complaint  is  here  made 
by  appellant,  the  defendant  below,  is  the  overruling  of  its  demurrer 
to  ttie  firat  pamgraph  of  appellee's  complaint.  In  this  first  para- 
graph appellee  alleged  that  appellant  was  a  railroad  coVporation 
owning  and  operatmg  a  railroad  over  and  across  Porter  county, 
Indiana;  that,  in  the  operation  of  its  railroad,  appellant  ran  a 
certain  locomotive  engine  and  construction  train,  composed  of  flat 
cars,  used  for  hauling  gravel,  etc.,  westward  from  Laporte,  Indiana ; 
that  such  locomotive  and  train  of  cars  had  been  so  used  by  appel- 
lant for  five  yeai*s  before  the  commencement  of  this  suit;  that  on 
such  train  of  cai*s  appellant  had  in  its  employ  a  large  number  of 
hands,  who  resided  at  different  points  along  its  railroad,  and  were 
conveyed  by  such  train  to  and  from  their  places  of  labor,  night  and 
morning;  tnat  appellant  had  in  its  employ,  for  a  year  prior  to  the 
thirteenth  of  August,  as  engineer  of  the  locomotive  engine  used  to 

propel  such  construction  train,  one Pool,  who  was  habitually 

careless  and  negligent  in  the  discharge  of  his  duties  as  such 
en^neer  during  all  of  said  time,  and  was  not  possessed  of  sufficient 
skill  to  run  said  engine  in  an  ordinarily  careful  and  prudent  man- 
ner,— of  all  which  appellant  had  due  notice,  but  negligently 
retained  said  Pool  in  its  employ  as  such  engineer.  Appellee 
further  alleged  that  some  time  during  July,  1883,  he,  being  wholly 
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unacquainted  with  said  Pool,  and  with  appellant's  employees  in 
chai*ge  of  such  construction  train,  entered  tne  service  of  appellant 
as  one  of  its  laborers  or  work  hands  upon  such  construction  train, 
and  as  a  track  repairer  of  its  road-bed ;  that  on  or  about  such  thir- 
teenth day  of  August,  1883,  the  appellee,  while  in  appellant's 
employ  upon  such  constrnction  train,  was  standing  upon  one  of  the 
cars  of  such  train,  while  the  same  was  standing  still,  and  while  the 
locomotive  engine  attached  thereto  was  in  the  management  and 
control  of  said  Pool,  when,  without  any  fault  or  negligence  upon 
appellee's  part,  said  Pool  negligently,  and  without  any  signal  or 
warning,  suddenly  put  said  engine  and  train  of  cars  in  rapid  motion, 
whereby  appellee  was  thrown  off  his  feet,  between  two  cars,  and 
his  arms  were  crushed  and  broken  in  such  a  manner  as  to  be 
permanently  disabled,  and  his  person  was  otherwise  mangled,  cut, 
and  bruised,  causing  him  great  physical  and  mental  suffering,  etc., 
to  his  damage,  etc. ;  all  of  which  was  wholly  without  his  fault,  but 
owing  to  the  fault  and  negligence  of  said  Pool,  as  aforesaid,  and 
of  the  appellant  in  keeping  said  Pool  in  its  employ,  as  such 
engineer,  after  notice  of  his  unskilful  and  negligent  habits  in 
running  said  engine  as  aforesaid.     Wherefore,  etc. 

It  is  claimed  by  appellant's  counsel  that  this  paragraph  of  com- 

Elaint  was  insufficient,  and  the  demurrer  thereto  ought  to  have 
een  sustained,  for  two  reasons,  namely :  (1)  Because  appellee  has 
suFFicnsiicT  OF  i^ot  averred  therein  that  he  did  not  know  of  Pool's 
coMPLAiMT.  negligent  habits,  at  the  time  he  entered  appellant's  ser- 
vice ;  (2)  because  appellee  has  failed  to  aver  any  excuse  for  his 
remaining  in  appellant's  service  after  he  knew,  or  should  have 
known,  of  Pool's  negligent  habits.  The  general  rule  of  law, 
recognized  and  acted  upon  in  many  of  our  decisions,  is  that  the 
master  is  not  liable  in  damages  to  an  employee  for  an  injury 
caused  or  Occasioned  by  the  negligence,  whether  of  omission  or 
commission,  of  a  co-employee  or  fellow-servant.  The  liability  to 
injury,  resulting  from  the  negligence  of  his  co-employees,  is  one 
of  the  risks  which  each  employee  engaging  with  others  in  the 
service  of  a  common  master,  takes  upon  himself.  Such  a  liability 
to  injury  is  a  hazard  incident  to  tne  nature  of  the  service  into 
which  the  employee  enters,  and  against  which  the  master  is  not  an 
insurer,  in  the  absence  of  an  express  contract  to  that  effect.  Nor 
is  the  master  rendered  liable  by  the  fact,  if  it  be  the  fact,  that  the 
injured  employee  is  inferior  in  grade  of  employment  to  the  co- 
employee  tnrough  whose  negligence  the  injury  is  caused,  if  both 
were  employed  in  the  same  general  business,  or,  in  other  words, 
"  if  the  services  of  each,  in  his  particular  sphere  or  department,  are 
directed  to  the  accomplishment  of  the  same  general  end."  Colum- 
bus, etc.,  B.  Co.  V.  Arnold,  31  Ind.  174;  Pittsburgh,  etc.,  B. 
Co.  V.  Ruby,  38  Ind.  294 ;  Brazil,  etc.,  Coal  Co.  v.  Cain,  98  Ind. 
282;  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105  Ind.  151;   s.  c,  23 
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Am.  &  Eng.  R.  R.  Cas.  408.  Where,  therefore,  as  here,  the  servant 
shows  in  his  complaint  that  the  injury  for  which  he  sues  the  master 
was  caused  or  occasioned  by  the  negh'gence  of  his  fellow  servant, 
he  must  also  allege  in  his  complaint,  either  that  the  master  had 
not  exercised  ordinary  care  and  prudence  in  the  employment  of 
such  fellow  servant,  or  that  it  had  retained  him  in  its  service  after 
it  had  received  notice  that  he  was  negligent  in  the  discharge  of  the 
duties  of  his  position.  This  much  must  be  stated  in  relation  to 
the  negligence  of  the  master ;  and,  with  respect  to  himself,  in  such 
a  case,  the  injured  servant  must  aver  in  his  complaint  that,  at  the 
time  he  entered  tlie  master^s  service,  he  had  no  knowledge  of  the 
negligent  habits  of  the  fellow-servant  through  whose  negligence  he 
has  aUe^d  that  he  was  injured. 

It  is  for  the  want  of  this  last  averment,  or  its  equivalent,  that  the 
first  paragraph  of  appellee's  complaint  in  the  case  at  bar  was  fatallv 
insamcient.  If  the  appellee  knew,  at  the  time  he  entered  appel- 
lant's service  (and  we  cannot  presume  that  he  did  not  know,  in 
the  absence  of  anv  averment  to  that  effect)  that  his  fellow-servant. 
Pool,  was  habitually  negligent  in  the  discharge  of  his  duties  as  an 
engineer,  and  was  not  possessed  of  sufficient  skill  to  run  an  engine 
in  an  ordinarily  prudent  manner,  it  must  be  lield,  we  think,  that 
he  voluntarily  took  upon  himself  all  the  risks  incident  to  or  grow- 
ing out  of  Pool's  negligence  and  lack  of  skill  in  the  management 
of  nis  engine.  Appellee  has  sued  the  appellant  to  recover  damages 
for  an  injury  .alleged  by  him  to  have  been  caused  by  the  negligence 
of  Pool,  his  fellow-servant.  To  have  stated  a  cause  of  action 
sufficient  to  withstand  a  demurrer  for  the  want  o^  facts,  in  such  a 
case,  it  was  necessary  that  the  appellee  should  have  alleged  in  his 
complaint,  not  alone  that  appellant  knew  of  Pool's  negligence,  but 
also  that  he  had  no  knowledge  thereof ;  for,  if  he  had  knowledge 
of  Pool's  negligent  habits,  and  entered  appellant's  service  with 
such  knowledge,  he  thereby  consented  to  serve  with  Pool  in  the 
way  and  manner  in  which  Pool  conducted  appellant's  business,  and, 
having  so  consented,  he  can  have  no  sufficient  grounds  of  com- 

flaint  against  appellant  for  an  injury  caused  by  or  resulting  from 
^ool's  negligent  nabits.  Sullivan  v.  India  Manufg  Co.,  118  Mass. 
396 ;  Gibson  v.  Erie  R.  Co.,  63  N.  T.  449 ;  De  Forest  v.  Jewett, 
88  N.  Y.  264 ;  8  Am.  &  Eng.  R.  R.  Cas.  495 ;  Wonder  v.  Baltimore 
&  O.  R.  Co.,  32  Md.  411 ;  Michigan  Cent.  R.  Co.  v.  Smithson,  45 
Mich.  212 ;  s .  c,  7  N.  W.  Rep.  791 ;  Hughes  v.  Winona,  etc.,  R. 
Co.,  27  Minn.  137 ;  s.  c,  6  JN .  W.  Rep.  553 ;  Riest  v.  City  of 
Goshen,  42  Ind.  389 ;  Green,  etc.,  P.  R.  Co.  v.  Bresmer,  94  Pa. 
St.  103  ;  McGinnis  v.  Canada,  etc..  Bridge  Co.,  8  Am.  &  Eng.  R. 
R.  Cas.  135,  note,  139 ;  Wood,  Mast,  and  Serv.  §  423,  note. 

The  appellee  alleged,  in  the  first  paragraph  of  his  complaint,  on 
the  point  under  consideration,  that  he  was '^  wholly  unacquainted 
with  said  Pool."    This  averment  by  no  means  supplies  or  meeta 
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the  objection  urged  by  appellant's  oonnBel  to  the  Bnfficiency  of  the 
first  paragraph  of  appellee's  complaint.  The  fact  that  appellee 
was  wholly  unacquainted  with  Pool  does  not  show,  nor  tend  to 
show,  that  he  was  not  fully  informed  of  Pool's  negligent  habits 
and  lack  of  skill  as  an  engineer  at  the  time  he  entered  appellant's 
service  as  Pool's  fellow-servant.  We  are  of  opinion,  therefore, 
that  appellant's  firat  objection  to  the  sufficiency  of  the  first  para- 
graph of  appellee's  complaint  is  well  taken,  and  must  be  sustamed. 
Appellant's  counsel  also  insist,  in  argument,  that  the  first  para- 
grapli  of  complaint  was  bad  on  the  demurrer  thereto,  because 
appellee  failed  to  allege  therein  any  excuse  for  his  remaining  in 
appellant's  service  after  he  knew,  or  should  have  known,  of  Pool's 
negligent  habits.  Appellee  alleged  that  ^^  some  time  daring  July, 
1883,''  he  entered  appellant's  service  as  a  laborer  and  track 
repairer,  and  continued  in  such  service  until  the  thirteenth  day  of 
August,  1883,  on  which  day  he  was  injured.  As  against  the 
appellee,  this  averment  may  be  fairly  construed  to  mean  that  on 
the  firet  day  of  Jnly,  1883,  he  entered  appellant's  service,  etc.,  and 
continued  in  such  service  for  the  six  weeks  thence  next  ensuing, 
until  the  day  on  which  he  was  injured.  During  all  of  such  six 
weeks  he  worked  on  the  construction  train,  whereof  Pool  was  the 
engineer  in  charge,  and  conveyed  appellee  by  such  train  to  and 
from  his  place  of  labor,  night  and  morning.  If,  as  alleged,  "  Pool 
was  habitually  careless  and  negligent  in  the  discharge  of  his  duties 
as  such  engineer  during  all  of  said  time,  and  was  not  possessed  of 
sufficient  skill  to  run  said  engine  in  an  ordinarily  careful  and 
prudent  manner,"  it  cannot  be  doubted  that  appellee  knew,  or 
ought  to  have  known,  of  Pool's  negligent  habits  long  before  the 
day  on  which  he  was  injured.  On  such  a  case,  in  Wood  on  Master 
and  Servant,  §  422,  it  is  said  :  "  So,  too,  when  a  co-servant  is  injured 
through  the  incompetencv  of  a  fellow-servant,  and  he  knows,  or 
has  the  same  means  of  knowing,  of  such  incompetency  as  the 
master  has,  he  cannot  recover  for  injuries  resulting  to  him  from 
such  servant's  negligent  acts,  because  he  is  chargeaole  with  negli- 

fence  in  not  informing  the  master  if  he  knew  tlie  fact,  or,  if  he 
id  not,  is  equally  as  chargeable  with  negligence  as  tlie  master  for 
not  knowing  it ;  and  if  he  aid  know  of  it,  ana,  with  such  knowledge, 
remained  in  the  service,  he  is  treated  as  assuming  all  the  risks 
incident  to  such  incompetency  or  unskilfulness,  unless  he  estab- 
lishes a  reasonable  excuse  for  remaining."  The  text  of  the  learned 
author  is  fully  supported  by  the  decided  cases,  cited  in  the  foot- 
notes :  Davis  v.  Detroit,  etc.,  R.  Co.,  20  Mich.  105 ;  Stafford  v. 
Chicago,  etc.,  R.  Co.,  2  N.  E.  Rep.  185 ;  Dillon  v.  Union  Pac.  R. 
Co.,  3  Dill.  319;  Leary  v,  Boston,  etc.,  R.  Co.,  139  Mass.  580; 
8.  c,  2  N.  E.  Rep.  115 ;  Hughes  v.  Winona,  etc.,  R.  Co.,  supra. 

In  the  case  in  hand  appellee  has  not  alleged,  nor  attempted  to 
allege,  any  excuse  whatever  for  his  remaining  in  appellant's  service 
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after  he  know,  or  ongHt  to  have  known,  of  Pool's  negligent  habits. 
We  think,  therefore,  that  appellant's  second  objection  to  the 
sufficiency  of  the  first  paragrapn  of  appellee's  complaint  herein  is 
also  well  taken,  and  ought  to  have  been  sustained. 

For  the  reason  given  we  are  of  opinion  that  the  trial  court  clearly 
erred  in  overruling  appellant's  demurrer  to  the  first  paragraph  of 
appellee's  complaint  herein.  This  conclusion  requires  a  reversal  of 
the  judgment  below,  and  therefore  renders  it  unnecessary  for  us  to 
consider  or  decide  now  any  of  the  questions  discussed  by  counsel 
arising  under  the  alleged  error  of  the  court  in  overruling  the 
motion  for  a  new  trial.  * 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  first  paragraph  of 
complaint,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

MncHELL,  J.,  took  no  part  in  the  decision  of  this  cause. 

Fallow  8ervant-~When  Company  Liable  for  Injuries  by. — See  notes  25 
Am.  &  Enff.  R.  R.  Gas.  470  and  513;  Baltimore  &  O.  R.  Co.  e.  McEenzie 
(Va.)  24  lb.  895;  Gardner  v.  Michigan  C.  R.  Co.,  lb.  485;  Miraouri  Pac.  R. 
Co.  V.  Mackey,  22  lb.  806. 

See  note  to  Louisyille  &  N.  R  Co.  v,  Brice,  po$t. 


Calvo 

I 

V. 

Charlotte,  Columbia  and  Augusta  R.  Co. 

(28  South  Carolina^  526.) 

A  locomotive  engineer  and  a  section-master  of  irack- workers  are  not  fellow 
servants  in  the  sense  that  the  railroad  company  employing  them  would  not 
be  liable  to  one  for  damages  resulting  to  him  from  the  negligence  of  the 
other. 

Where  an  engine  is  thrown  from  the  track  and  the  engineer  injured  through 
the  negligent  violation  of  the  rules  ot  the  company  by  a  section -master,  the 
company  is  liable  to  the  engineer,  the  section -master  being  a  representative  of 
the  company. 

Before  Wallace,  J.,  Richland,  November,  1884. 

Tliis  was  an  action  by  Horace  £.  Calvo  for  damages,  commenced 
in  February,  1884.     The  opinion  states  the  case. 

«/.  M.  McMaster  for  appellant. 

J.  H.  Rion^  contra, 

October  27,  1885.  The  opinion  of  the  court  was  delivered  by 
McIvER,  J. — The  plaintiff,  who  is  a  locomotive  efgineer,  brings 
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this  action  to  recover  damages  for  an  injury  enstained  while  serv* 
ing  the  defendant  in  that  capacity.  It  eeems  that  on  March  22, 
FAcn.  1881,  the  defendant  was  directed  to  take  an  extra  freight- 

train  from  Columbia  to  Charlotte,  which  train  was  to  be  run  under 
the  signals  of  a  passenger  train  which  preceded  him.  On  reaching  a 
point  between  Cornwall  and  Chester,  plaintiff's  engine  was  thrown 
from  the  track,  whereby  he  received  the  injuries  complained  of. 
It  appears  that  one  Wooten,  a  section-master  and  supervisor  of  the 
track-laying  force,  had  taken  up  the  track  at  that  pomt  for  the  pur- 
pose of  repairs,  and  that  this  was  the  cause  of  the  disaster. 

The  testimony  tended  to  show  that  Wooten  disregarded  the 
signal  carried  by  the  preceding  passenger  train,  which  indicated 
that  it  was  followed  by  another  train,  and  did  not  wait  for  the 

Eassage  of  such  train,  as  required  by  the  rules  of  the  company, 
efore  taking  up  the  track ;  and  also  neglected  to  place  the  proper 
signal  to  warn  an  approaching  train  that  the  track  was  not  in  con- 
dition to  be  used,  as  required  by  another  rule  of  the  company. 

At  the  close  of  the  testimony,  the  defendant's  counsel  submitted 
a  motion  for  a  non-suit,  '^  on  the  ground  that  the  defendant  was 
not  liable  for  the  injury,  for  it  was  the  result  of  the  negligence 
of  a  fellow  servant,  viz.,  that  the  plaintiff,  Calvo,  was  a  fellow  ser- 
vant with  Wooten,  the  section-master.  The  motion  was  granted, 
though  upon  what  ground  is  not  stated  in  the  order  granting  the 
motion,  but  as  there  was  certainly  some  evidence  of  tlie  negligence 
of  Wooten,  we  will  assume  that  it  was  upon  the  ground  that  the 
plaintiff  and  Wooten  were  fellow  servants,  and  that,  therefore,  the 
company  was  not  liable,  as  this  seems  to  be  assumed  in  the  argu- 
ment. 

So  that  the  only  question  for  us  to  determine  is,  whether  a 
co^nYAJna.  locomotivc  engineer  and  a  section-master  are  fellow- 
servants  in  the  sense  that  the  company  would  not  be  liable  to  one 
for  the  negli^nce  of  the  other.  The  question  as  to  who  are  fel- 
low servants  m  this  sense  has  given  rise  to  no  little  conflict  of 
opinion,  and  the  decisions  elsewhere  are  conflicting.  The  only  cases 
in  this  State  where  this  Question  has  been  distinctly  considered  are 
Gunter  v.  Graniteville  Manufacturing  Co.  (18  S.  Cf.,  262),  followed 
by  Lasure  v.  Graniteville  Manufacturing  Co.  {Ihid.^  ^^^1'  ^^^  i*ecog- 
nized  in  Couch  v.  Charlotte,  Columbia  &  Augusta  H.  Co.  (22  S.  C. 
557).  It  is  there  determined  that  in  order  to  ascertain  whether  a 
given  employee  is  the  representative  of  the  master,  or  a  fellow 
servant  with  other  employees,  "  the  true  test  is  whether  the  person 
in  question  is  employed  to  do  any  of  the  duties  of  the  master; 
if  so,  then  he  cannot  be  regarded  as  a  fellow  servant  or  co-laborer 
with  the  operatives,  but  is  the  representative  of  the  master,  and 
any  negligence  on  his  part  in  the  performance  of  the  duty  of  the 
master  thus  delegated  to  him  must  be  regarded  as  the  negligence 
of  the  master." 
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So  that  the  practical  inqairj  in  this  case  is,  whetlier  AYooten,  the 
section-master,  was  the  representative  of  the  defendant.  ^ 
Was  he  employed  to  do  any  of  the  duties  of  the  company  ?  **^""*™*'"*^ 
If  so,  then  the  company  is  liable  to  the  plaintiff  for  any  injuries  he 
may  have  sustained  by  reason  of  the  negligence  of  Wooten.  But  if 
not,  then  the  company  would  not  be  liable.  As  we  understand  it, 
the  main  duty  of  the  section-master  is  to  keep  the  track  in  order 
so  as  to  insure,  as  far  as  practicable,  the  safety  of  the  trains  con- 
tinually passing  over  it.  !Now,  it  is  well  settled  that  it  is  the  duty 
of  the  master  not  only  to  provide  his  servants,  in  the  first  in- 
stance, with  suitable  and  safe  machinery  and  other  appliances  to  do 
the  work  for  which  they  are  employed,  but  also  to  keep  the  same  in 
proper  repair,  and  any  negligence  in  the  performance  of  such  duty, 
wliether  done  by  the  master  in  person,  or  by  subordinate  agents 
selected  by  him  for  the  purpose,  would  render  the  master  Rable 
for  any  injury  sustained  by  one  of  his  servants  by  reason  of  such 
negligence. 

In  the  case  of  corporations  this  duty,  as  well  as  all  others,  must 
necessarily  be  committed  to  subordinate  agents,  and  the  fact  the 
subordinate  agents,  as  in  the  present  case,  are  subjected,  in  the 

Eerfonnance  of  such  duty,  to  the  supervision  of  other  and 
igher  officers,  cannot  affect  the  question.  The  fact  that  the 
section-master  is  under  the  supervision  of  the  road-master,  and 
he,  in  turn,  is  under  the  supervision  of  the  general  superintendent, 
does  not  alter  the  nature  of  the  duty  which  he  is  employed  to 
do.  The  question  is  as  to  the  nature  of  the  duty,  not  as  to  the 
rank  or  grade  of  the  pei*8on  employed  to  perform  it.  Is  it  a 
duty  which  the  master  owes  to  his  servants?  Under  the  well- 
settled  imle  above  mentioned,  we  think  that  nothing  can  be 
clearer  than  that  it  is  the  duty  of  a  railroad  company  to  provide  a 
suitable  and  safe  track  over  which  its  locomotive  engineers  and 
other  servants  of  that  class  are  required  to  run  its  trains,  and  that 
negligence  on  the  part  of  those  to  whom  it  commits  such  duty  is 
the  negligence  of  the  company. 

These  views  are  fully  supported,  not  only  by  Gunter's  Case, 
supra^  and  the  authorities  therein  cited,  but  also  by  other  authoritiks. 
cases.  In  Lewis  v.  St  Louis  &  Iron  Mountain  B.  Co.  (59  Mo.  495  ; 
8.  c,  21  Am.  Bep.,'385),  it  was  held  that  the  company  was  liable 
to  a  brakeman  for  injuries  sustained  by  reason  of  negligence  of  the 
section-master,  to  whom  was  committed  the  duty  of  keeping  the 
road-bed  in  proper  repair,  in  performing  that  auty.  Tlie  court 
held  that  they  were  not  fellow-servants,  and  that  the  negligence  of 
the  section-master  was  the  negligence  of  the  company.  The  court, 
after  laying  it  down  as  an  established  rule  that  it  is  the  duty  of  a 
railroad  company  to  keep  its  road-bed  in  proper  repair,  so  as  to 
insure  as  far  as  practicable,  the  safety  of  those  who  may  use  it, 
whether  passengcra  or  servants,  and  after  saying  that  this  duty 
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was  committed  to  the  section  foreman,  or  master,  used  this  lan- 
guage :  '*  It  is  tme,  in  one  sense,  the  section  foreman,  whose  duty 
it  was  to  superintend  the  track  and  keep  it  clear  and  safe,  was  a 
fellow-servant,  as  all  are,  to  a  certain  extent,  fellow  servants  who 
are  engaged  in  the  same  business  or  enterprise ;  but  he  repi'esented 
the  companv  in  the  line  of  his  duty — he  was  the  company  in  that 
regard — ^and  his  negligence  was  the  company's  negligence,  in  a 
matter  in  which  it  owm  a  duty  and  obligation  to  its  servants. 

In  Davis  v.  Central  Vermont  R.  C.  (55  Vt.,  84;  s.  c,  45 
Am.  Kep.  590,)  it  was  held  that  where  a  fireman  was  killed  by 
the  wasnine  out  of  a  culvert,  caused  by  the  negligence  of  the 
company's  bridge-builder  in  constructing,  and  of  the  road-master 
in  repairing  the  culvert,  although  they  were  ordinarily  skilful 
and  careful  in  their  several  employments,  the  company  was  held 
liable,  upon  the  gi'ound  'that  it  was  the  duty  of  the  company  to 
provide  and  maintain  a  safe  road-bed,  and  the  negligence  of  the 
subordinate,  to  whom  this  duty  was  committed,  was  the  negligence 
of  the  company.  This  is  the  language  used  by  the  court:  ^'The 
bridge- builder  and  road-master,  while  inspecting  and  caring  for  the 
defectively-constructed  culvert,  were  penorming  a  duty  which,  as 
between  the  intestate  and  defendant,  it  was  the  duty  of  the  de- 
fendant to  perform.  Their  negligence  therein  was  the  negligence 
of  the  defendant." 

The  case  of  Moon  v.  Richmond  &  Alleffliany  R.  Co.  (78  Va. 
745 ;  8.  c,  49  Am.  Re^. ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.,  531) 
was  very  much  like  the  one  now  under  consideration.  It  was  there 
held  that  a  section-master  and  train  hand,  or  brakeman,  were  not 
fellow-servants  in  the  sense  that  would  exempt  the  company  from 
liability  for  injuries  sustained  by  the  train  hand  by  reason  of  the  neg- 
ligence of  the  section-master.  The  court  said :  '^  Where  a  company 
delegates  to  an  agent  or  employee  the  performance  of  duties  wnich 
the  law  makes  it  incumbent  on  the  company  to  perform,  his  acts 
are  the  acts  of  the  company — his  negligence  is  tne  negligence  of 
the  company" — and  then  went  on  to  show  that  it  was  the  duty 
of  a  railroad  company  to  provide  and  maintain  a  suitable  and  sare 
roadway  for  the  use  of  its  trains.  See  also,  the  case  of  Gilmore 
V.  Northern  Pacific  R.  Co.  16  Am.  &  Eng.  R.  R.  Cas.  304,  where 
many  authorities  on  the  subject  are  collected  in  a  note. 

Under  the  view  which  we  have  taken  of  this  case,  the  question 
whether  the  rule  which  exempts  a  master  from  liability  for  injuries 
sustained  by  one  of  his  servants,  by  reason  of  the  negligence  of  a 
fellow  servant,  should  be  abrogated,  which  was  so  elaborately 
argued  by  the  counsel  for  appellant,  does  not  arise,  and  has  not, 
therefore,  been  considered  ? 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed  and  that  the  case  be  remanded  to  that  court  for  a 
new  trial. 
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Fellow  Service — Criterion  of. — See  note  by  George  W.  Easley,  25  Am.  & 
Eng.  R.  R.  Cas.  513.  Express  messengers  and  Engineers  and  subordinate 
employees  on  train  held  to  be  fellow  aenrants.  Baltimore  &  O.  R.  Co.  «. 
McKenzie  (Va.),  24  lb.  805.  Firemen  and  engineer  on  different  engines  field 
to  be  co-servants.  Howard  v.  Denver  &  R.  G.  R.  Co.  (U.  8.  C.  C.)  lb.  448. 
Sub- boss  of  gravel-train  gang  and  conductor  of  train  held  not  co-servants. 
Burling.  &  M.  R.  Co.  v,  Crockett  (Neb.),  lb.  890.  Train  dispatcher  and 
engineer  held  not.  Darrigan  v.  N.  Y.  &  N.  E.  R.  Co.  (Conn.),  23  lb.  488. 
Train-dispatcher  and  brakeman  held  not.  Phillips  v,  Chicago  M.  &  St.  P.  R. 
Co.  (Wis.),  lb.  463 ;  see  note,  lb.  453.  Track  repairer  and  engineer  are  not. 
22  lb.  880  n.,  and  see  note,  lb.,  354. 

See  note  to  Louisville  &  N.  R.  Co.  «.  Brice,  post. 


CoTOH 

V. 

Chablotte,  Columbia  and  Augusta  R.  Oo. 

(22  South  Ccn'oUfuZf  557.) 

A  circuit  judge,  having  refused  defendant's  motion  for  nonsuit,  may 
afterwards^  during  the  trial,  with  the  facts  unchanged,  order  a  nonsuit  of 
him  own  motion. 

Where  the  judge,  in  his  discretion,  refuses  to  allow  the  plaintiff  to  intro- 
duce further  testimony  after  closing,  upon  motion  made  both  before  and  after 
an  order  of  nonsuit,  he  commits  no  error  of  law  for  which  the  verdict  may 
be  set  aside. 

In  action  by  a  laborer  against  a  railroad  company  to  recover  damages  for 
injuries  received  by  reason  of  the  negligence  of  a  section-master  of  the  road, 
the  position,  duties,  and  powers  of  sucn  section-master  having  been  proved, 
it  was  irrelevant  and  unnecessary  to  show  what  was  the  custom  of  other  sec- 
tion-masters in  such  matters. 

Witnesses  who  know  the  position  and  character  of  an  open  water-way 
across  a  railroad  track  are  not  therefore  competent  to  state  their  opinion  of 
the  dangerous  character  of  the  place,  and  of  the  requirement  of  prudence 
that  notice  should  be  given  to  one  pushing  a  hand-car  over  it. 

On  the  question  of  negligence,  it  is  the  right  of  the  tr^al  judge  to  deter- 
mine whether  there  is  any  evidence  to  make  a  prima-facie  case,  and,  if  not, 
he  may  grant  a  nonsuit. 

An  employee  assumes  the  risk  of  his  employment;  therefore  a  railroad 
company  is  not  answerable  in  damages  for  the  injuries  received  by  one  of  its 
section  hands,  from  falling  into  an  open  water-way,  properly  constructed, 
while  pushing  a  push-car  over  his  section  of  the  road.  Nor  for  the  failure 
of  the  section-master  to  give  to  this  laboror,  working  on  the  road  under 
him,  special  notice  of  the  approach  of  the  push-car  to  this  water-way. 

It  seems  that  a  section-master  is  a  representative  of  the  company,  to  the 
extent  to  which  he  discharges,  the  duties  of  his  master,  the  company,  and 
not  a  fellow-laborer  with  the  hands  working  under  his  orders. 

Before  Withebspoon,  J.,  Aiken,  April,  1884. 
This  was  an  action,  by  Watson  E.  Conch,  to  recover  ten  thonsand 
dollars  damages  for  injuries  alleged  to  have  been  received  through 
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the  negligence  of  the  defendant  company.  The  opinion  suffi- 
ciently states  the  case. 

HenderBon  Bros,  for  appellant. 

J.  H,  Hiouj  Oroft  d6  nurdap^  contra. 

MoGowAK,  J. — This  was  an  action  brought  by  the  plaintiff,  an 
employee  of  The  Charlotte,  Oolambia  &  Augusta  B.  Co.,  to  re- 
cover from  the  said  company  damages  for  a  personal  injury  re- 
factb.  ceived  by  him  in  the  discharge  of  his  duty  as  a  section 

hand  on  said  railroad.  He  complained :  "  While  pushing  a  hand- 
car up  a  grade  for  said  company,  and  over  the  track  of  said  rail- 
road, tlie  defendants  carelessly,  negligently,  and  without  any  warn- 
ing whatever,  caused  the  plaintiff  to  fall  into  a  ditch,  or  water-way, 
not  covered,  and  which  was  negligently  constructed,  by  the  said 
company,  across  the  road-bed,  and  carelessly  and  negligently  omit- 
ted, while  approaching  said  ditch  or  water-way,  to  give  any  signal 
or  notice  whatever  to  plaintiff,  by  reason  whereof  the  plaintiff  was 
unaware  of  the  danger.  That  bv  reason  of  the  negligence  and 
carelessness  of  the  defendants,  and  without  any  fault  on  the  part 
of  the  plaintiff,  he  was  precipitated  into  the  aitch  or  water-way, 
and  by  the  fall  his  leg  was  broken  below  the  knee,"  etc.  The  de- 
fendant corporation  put  in  a  general  denial,  and  pleaded :  ^^  That 
the  injuries  alleged  to  have  been  received  by  the  plaintiff  were 
not  caused  by  any  negligence  on  the  part  of  the  defendant  or  its 
servants,  but  was  owing  to  the  negligence  and  fault  of  the  plaintiff 
himself." 

The  case  came  to  be  heard  before  Judge  Withei-spoon.  There 
was  much  testimony  as  to  the  circumstances  under  which  the  plain- 
tiff received  the  injuries  complained  of,  which  is  in  the  "  Brief," 
and  of  course  cannot  be  re-stated  here.  During  the  progress  of  the 
trial,  the  plaintiff's  attorney  asked  one  of  his  witnesses  whether  it 
was  ''  the  custom  of  section-masters  on  the  road  to  turn  off  hands 
when  they  displeased  them."  The  judge  would  not  allow  the 
question  to  be  answered,  and  plaintiff  excepted.  He  asked  another 
witness,  William  Davis,  after  lie  had  described  minutely  the  water- 
way where  the  plaintiff  was  injured,  ^^  to  give  his  opinion  as  to  the 
danger  of  the  place."  The  judge  also  refused  to  allow  this  ques- 
tion to  be  answered,  and  plaintiff  excepted. 

When  the  plaintiff  announced  that  he  had  closed,  the  defend- 
ant's attorney  moved  for  a  nonsuit,  which  the  judge  refused. 
The  defendant  offered  no  testimony,  and,  before  going  to  the  jury, 
the  plaintiff  asked  permission  to  offer  further  testimony,  which 
had  only  come  to  his  knowledge,  as  alleged,  during  the  argument  for 
a  nonsuit.  The  judge  declined  to  admit  further  testimony,  and 
sent  the  case  to  the  jury.  Before  the  argument  closed  the  court 
adjourned  for  the  day,  and  the  next  morning  the  judge  announced 
that,  after  looking  through  the  authorities,  he  had  changed  bis 
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mind,  and  thonght  there  ought  to  be  a  nonsuit.  The  plaintiff 
then  renewed  his  request  for  leave  to  offer  further  testimony, 
which  was  refused,  and  the  jndge  granted  the  following  order : 
"At  the  close  of  the  plaintiff's  evidence,  a  motion  for  a  nonsuit 
was  made  by  the  attorney  for  the  defendant.  After  hearing  argu- 
ment in  support  of  the  motion,  and  in  opposition  tliereto,  the  court 
decided  to  permit  tlie  case  to  go  to  the  ]ury.  There  being  no  more 
evidence,  after  hearing  most  of  the  argument  to  the  jury  upon 
tlie  merits  of  the  case,  as  appeare  from  the  evidence,  and  the  law 
Applicable  thereto,  the  court  became  convinced  that  the  nonsuit 
should  have  been  granted,  and,  at  this  stage,  arrested  the  case ; 
and  it  is  therefore  ordered  that  the  motion  for  nonsuit  be  granted, 
and  that  the  defendant  have  leave  to  enter  up  judgment  of  non- 
suit herein,  and  for  the  costs  of  this  action." 

From  this  order  the  plaintiff  appeals  to  this  court  on  various  ex- 
ceptions, which  it  will  be  necessary  to  take  up  seriatim^  as  the 
particular  grounds  upon  which  the  non-suit  was  granted  are  not 
stated. 

First.  The  plaintiff  alleges  that  the  jud^  committed  error  in 
granting  the  nonsuit  of  his  own  motion  alter  he  had  refused  it 
when  made  by  the  defendant's  counsel.  There  is  nothing  in  the 
fact  that  the  order  was  made  without  a  motion  to  that  effect  being 
before  the  judge.  McCall  v,  Cohen,  16  S.  C,  448.  Nor  do  we 
see  that  it  was  beyond  the  discretion  of  the  judge  during  the  trial 
of  the  cause,  and  while  the  facts  were  unchanged,  to  correct  his 
own  ruling  and  grant  a  nonsuit  which  he  had  before  refused.  He 
could  lawfully  make  such  an  order.  Chichester  &  Co.  v.  Hastie, 
9  S.  C,  331. 

Second.  The  plaintiff  also  alleges  that  the  judge  committed  error 
in  not  allowing  the  plaintiff  to  introduce  the  testimony  tendered 
by  him,  both  after  he  had  refused  and  after  he  had  granted  the 
nonsuit.  The  plaintiff  formally  announced  that  his  case  was  closed. 
After  that  the  circuit  judge,  in  his  discretion,  sometimes  in  the 
interest  of  justice,  admits  further  testimony ;  but  we  do  not  under- 
stand that  this  is  a  ri^ht  of  the  plaintiff  which  he  may  demand,  but 
an  indulgence  extended  in  order  that  all  the  facts  may  be  consid- 
ered. When  a  circuit  judge  in  his  discretion  refuses  such  an  ap- 
plication, we  cannot  say  that  in  doing  so  he  committed  error  of 
law,  which  would  be  sufficient  to  set  aside  the  verdict. 

Third.  The  plaintiff  also  excepts,  that  it  was  error  not  to  allow 
the  plaintiff.  Couch,  when  a  witness  on  the  stand,  to  testify  as  to 
the  custom  of  sectiou-mastera,  other  than  Satcher,  on  the  road  of 
the  defendants  in  employing  and  discharging  hands.  It  appeared 
that  Satcher  was  the  boss  of  Section  No.  3  on  defendants'  rojfti ; 
that  his  position,  as  expressed  by  one  of  the  witnesses,  was  as  fol- 
lows :  ^^  He  was  overseer :  he  hired  and  discharged,  got  tools,  and 
ordered  the  hands  what  to  do,  and  it  was  his  duty  to  keep  the  track 
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in  good  condition."  If  there  was  no  other  objection  to  the  testi- 
monjy  after  this  proof,  it  was  irrelevant  and  unnecessary  to  show 
what  was  the  custom  of  other  section-masters  in  the  matter  indi- 
cated. 

Fourtli.  The  plaintiff  also  complains  that  the  judge  erred  in 
not  allowing  William  Davis,  and  other  witnesses,  after  they  had 
stated  the  condition  of  the  water-way,  or  heard  it  described  by 
others,  to  go  on  and  give  their  opinion  as  to  the  dangerous  char- 
acter of  the  place,  and  that  prudence  required  that  notice  should 
have  been  given  to  one  situated  as  the  plaintiff  was.  The  general 
rule  certainly  is  that  the  mere  opinions  of  witnesses  are  not  admis- 
sible. There  are  some  exceptions  to  the  rule,  for  particular  reasons, 
but  we  do  not  think  that  any  of  them  cover  this  case.  The  subject- 
matter  was  not  of  such  chariacter  as  to  authorize  the  introduction 
of  opinion  from  the  necessity  of  the  case.  See  1  Greenl.  Evid., 
514 ;  Ward  v.  Charleston  City  E.  Co.,  19  S.  C.  525  ;  s,  c,  16  Am. 
&  Eng.  R.  R.  Cas.  356 ;  Jones  v.  Fuller,  Ibid,  66. 

Fifth.  The  plaintiff  finally  excepts  in  general  terms  'Hhat  the 
circuit  judge  erred  in  granting  the  nonsuit."  This  certainly 
opens  a  very  wide  field,  embracing  all  possible  objections  to  the 
ruling.  The  order  does  not  state  tlie  grounds  on  which  the  non- 
suit was  granted,  and  the  exception  is  as  indefinite  as  the  order 
itself.  Under  these  circumstances  we  can  do  no  more  than  con- 
sider the  specific  points  made  in  the  argument.  It  was  urged  that 
there  were  issues  of  fact  involved  in  the  case,  and  therefore  the 
judge  should  not  have  decided  it  himself  and  ordered  a  nonsuit, 
but  should  have  referred  it  to  the  jury,  the  rule  being  as  stated  in 
Davis  V.  C.  &  G.  R.  Co.  (21  S.  C,  93) :  "  When  there  is  any  per- 
tinent,  competent,  and  relevant  testimony  to  the  facts  in  dispute, 
the  case  passes  into  the  hands  of  the  jury  and  beyond  the  juoge." 

The  facts  necessary  to  be  underetood  are,  briefly :  In  June,  1881, 
the  plaintiff.  Couch,  was  employed  as  a  section  hand  to  work  ou 
the  railroad  of  the  defendant  corporation.  He  worked  on  the 
section  nearest  Yaucluse,  where  he  had  lived  for  some  time,  and 
in  the  gang  of  W.  S.  Satcher,  who  was  boss  or  master  of  that  sec- 
tion— No.  3.  The  second  day  after  his  employment"  the  section 
squad  (under  their  boss)  left  v  aucluse  for  their  work  on  a  hand- 
car, which  was  propelled  by  four  men,  one  at  each  corner,  sitting 
on  the  floor  of  the  car,  and  putting  their  feet  against  the  ends  of 
the  cross-ties  on  the  track.  There  were  three  of  the  hands.  Couch 
and  two  others,  who  were  not  expert  in  thus  paddling,  and  on  that 
account  were  called  '^dead-heads;"  and  when  they  struck  an  up- 

frade  these  were  required  by  the  boss  to  jump  out,  and,  walking 
ehind  the  car,  to  push  it  forward  with  their  hands  or  shoulders. 
In  this  way  the  p^u'ty  went  over  the  road  in  the  morning  eoing  to 
their  work.  As  they  were  returning  in  the  evening  over  the  same 
road  and  came  to  an  up-grade,  Satcher  ordered  Couch  and  the  two 
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other  ^'  dead-beads ''  to  get  ont  and  push.  They  did  so,  and  were 
pushing  when  they  approached  the  water*way  where  the  accident 
occurred.  The  other  two  jumped  on  the  car,  but  Couch,  the 
plaintiff,  did  not,  but  remained  pushing,  and  fell  into  the  water- 
way, and  received  the  injuries  of  which  he  complains. 

Tlie  allegation  of  tlie  plaintiff  was  that  the  injuries  he  received 
were  caused  by  the  negligence  and  carelessness  of  the  defendant 
corporation.  That  was  the  essential  issue  he  tendered,  and  of 
course  it  was  necessary  for  him  to  prove  it  before  he  could  claim 
a  verdict.  In  considering  such  an  issue,  is  it  necessary  swtdino  cask 
that  every  case  in  which  there  is  any  testimony  as  to  '^  '"'"^• 
facts,  should  be  sent  to  the  jury  ?  As  we  understand  it,  negligence 
is  not  a  simple  fact  in  itself,  but  is  rather  an  inference  from  facts. 
It  is  defined  to  be  "want  of  ordinary  care,"  and  is  generally 
nnderstood  to  be  a  mixed  Question  of  law  and  fact.  It  is  certainly 
the  duty  of  the  judge  to  define  what  it  is ;  and  it  seems  tliat  it  is 
also  his  right  to  determine  as  "a  preliminary  question"  whether 
there  is  any  evidence  to  make  a  prhnorfacie  case,  and  if  not,  he 
may  grant  a  nonsuit.  Carter  v.  Columbia  &  Greenville  B.  Co., 
19  S.  C,  23.  In  other  words,  as  some  one  has  expressed  it:"  It 
is  for  the  judge  to  say  whether  there  ai'e  any  facts  in  evidence 
from  which  negligence  may  be  reasonably  and  legitimately  inferred, 
and  it  is  for  the  jury  to  say  whether,  from  those  facts,  when  sub- 
mitted to  them,  negligence  ought  to  be  inferred."  Hooper  v. 
C.  &  G.  R.  Co.,  21  S.  C.,  641 ;  Pierce,  R,813  ;  Pleasants  v.  Fant, 
22  Wall,,  122. 

Now,  applying  these  principles  to  the  facts  of  this  case,  can  we 
say  that  the  judge  erred  in  not  sending  this  case  to  the  juryl 
Were  there  any  fadts  proved  by  the  plamtiff,  and  taken  to  b^  ab- 
solutely true,  from  which  regligence  on  the  part  of  the  defendant 
corporation  could  be  reasonably  and  legitimately  inferred  ?  The 
plaintiff's  first  specification  was  that  the  water- way  across  die  track, 
into  which  he  tell  and  was  injured,  was  negligently  constructed. 
We  have  read  the  testimony  carefully  and  fail  to  discover  any 
proof  of  this  allegation,  unless  negligence  could  be  inferred  from 
the  fact  that  it  was  not  covered  in,  but  left  open.  There  was  no 
evidence  of  a  wagon  road  crossing  the  track  at  that  point.  It  was 
not  a  place  for  private  travel,  and  so  far  as  concerned  the  railroad 
company  itself,  as  the  cars  passed  over  it  on  stringers,  the  water- 
way accomplished  its  uses  as  well  open  as  if  it  had  been  closed. 
But  was  leaving  it  open  negligence  in  reference  to  the  safety  of 
employees  on  the  roaa  ?  It  is  true  that  a  railroad  company,  like 
any  other  master,  is  under  aA  implied  obligation  to  proviae  suitable 
apparatus  and  appliances  for  their  employees  to  prosecute  their 
work  "  with  a  reasonable  degree  of  safety  to  lite  and  security 
against  injury."  But  what  are  suitable  appliances  must  always,  to 
some  extent,  be  determined  by  the  nature  of  the  business.    The 
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employee  assumes  the  natural  risks  of  his  employment,  and  ^  if 
the  company  exercise  reasonable  or  ordinary  care  m  making  snch 
provision  for  the  safety  of  its  employees,  it  is  not  liable  to  them 
tor  injuries  resulting  from  defects  in  such  appliances.  It  does  not 
undertake  to  warrant  their  completeness  in  all  things."  Pierce  on 
Railroads.  It  seems  that  sometliing  may  be  left  to  the  sense  and 
volition  of  persons  having  intelligence.  This  water-way  was  not 
of  recent  construction.  Other  structures  somewhat  of  the  same 
character,  such  as  cattle-guards,  from  the  very  purpose  of  their 
cieation,  are  always  left  open ;  and  we  cannot  say  the  judge  com- 
mitted error  of  law  in  concluding  that  the  fact  of  the  water-way 
remaining  uncovered  was  not  sumcient,  as  against  employees  upon 
the  road,  reasonably  and  legitimately  to  raise  the  inference  of 
negligence  on  the  part  of  the  company. 

The  only  other  allegation  of  negligence  was  in  not  giving  the 
plaintiff  specific  notice  of  the  condition  of  the  water-way  when  he 
Nonet  was  employed  or  at  the  time  of  the  accident.    As  in- 

volved  in  this  question,  it  was  stoutlv  contested  at  the  bar  whether 
the  section-master,  Satcher,  was  a  middle-man  or  fellow  servant  of 
the  plaintiff  within  the  meaning  of  the  rule  upon  that  subject. 
As  to  who  are  fellow  servants,  within  the  meaning  of  the  common- 
law  rule  that  exempts  the  master  or  emplover  from  i-esponsibility 
for  injuries  to  one  f roiJl  the  negligence  of  the  other,  there  has  been 
much  diversity  of  opinion.  The  cases  are  not  only  not  in  accord, 
but  are  absolutely  contradictory.  In  this  confusion,  we  think  we 
have  discovered  that  there  is  a  manifest  tendency  in  the  latest 
authorities  to  follow  principle,  and  to  make  the  employer  responsi- 
ble wherever  the  act  complained  of  was  done  by  one  placed  in 
authority  by  the  principal  to  discharge  some  of  the  duties  of  the 
principal,  and  in  regara  to  which  he  is  the  representative  of  the 
company,  and  as  such  entitled  to  be  obeyed.  As  we  understand  it, 
thnt  is  the  principle  of  the  rule.  As  was  said  by  Mr.  Justice 
Mclver,  in  the  second  opinion  of  this  court  in  Gunter  v,  Granite- 
ville  Manufacturing  Co.,  18  S.  C.,  270:  "  The  true  test  is  whether 
the  person  in  question  is  employed  to  do  any  of  the  duties  of  the 
TxsTOFoosBB-  mastcr ;  if  so,  then  he  cannot  be  regarded  as  a  fellow- 
^**  servant  or  co-laborer  with  the  operatives,  but  is  the 

representative  of  the  master,  and  any  negligence  on  his  part  in  the 
performance  of  the  dut^of  the  master  thus  delegated  to  him  must 
be  regarded  as  the  negligence  of  the  master,"  etc. 

This  rule  has  the  recommendation  of  resting  on  sound  principle, 
and  has  been  sustained  and  illustrated  by  a  number  of  cases  very 
recently  decided,  and  reported  in  15  Am.  &  Eng.  R.  R.  Cas.,  from 
page  304:  to  330.  It  is  there  announced,  in  re^rence  to  section- 
masters  and  positions  of  similar  character,  as  the  better  opinion 
upon  the  subject,  that  "a  servant  having  the  exclusive  control 
over  other  servants  under  a  common  master,  including  the  power 
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of  hiring  and  discharging,  is,  in  the  exercise  of  those  powers,  the 
representative  of  the  master,  and  not  a  mere  fellow-servant."  In 
the  case  of  Gilmore  v.  Northern  Pacific  R.  Co.  (reported  as  above), 
a  section  boss  having  charge  of  a  squad  of  hands,  but  all  under  a 
general  superintendent,  directed  a  laborer  to  assist  in  thawing  a 
quantity  of  frozen  giant  powder  before  an  open  fire,  in  which  opera- 
tion the  plaintiflE  was  blown  up  and  severely  injured.  He  sued  the 
company  for  the  act  of  the  section -master,  and  the  court  held  that 
the  plaintiff  was  entitled  to  recover ;  that  "  the  rule  first  suggested 
in  Priestley  v.  Fowler,  3  M.  &  W.  1,  that  a  master  who  has  exer- 
cised due  care  in  the  employment  of  his  servants  is  not  responsible 
for  an  injury  sustained  by  one  of  them  in  the  course  of  his  em. 
ployment  by  the  negligence  of  another,  however  distinct  the  grade 
or  aifferent  the  labor  of  such  servants,  or  how  widely  separated 
the  locality  of  their  several  employments,  is  being  modified  by  the 
course  of  judicial  opinion  and  aecision  so  as  to  meet  the  ends  of 
justice  in  cases  since  arising  of  corporations  and  others  engaged  in 
varied  and  widely  extended  operations  under  one  nommal  and 
invisible  Iiead,  but  in  reality  divided  into  separate  parts  or  divisions 
under  the  direction  and  control  of  local  bosses,  superintendents,  or 
heads  of  departments,  who,  to  all  intents  and  purposes,  represent 
and  stand  for  the  corporation  with  practically  unqualified  power 
to  employ,  direct,  and  discharge  workmen,"  etc. 

Assuming,  then,  that,  in  the  control  and  direction  of  his  squad 
of  hands,  Satcher  was  in  the  performance  of  duties  of  the  com- 
pany, and  to  that  extent  their  representative,  did  he  do  „ 
or  omit  to  do  anytmngirom  which  negligence,  binding 
on  his  principal,  could  be  fairly  and  reasonably  inferred  ?  He  had 
been  delegated  the  power  to  command^Oouch,  and  if,  like  the  section- 
master  on  the  Northern  Pacific  B.,  he  had  ordered  him  to  do  some- 
thing out  of  the  line  of  his  duty,  something  not  within  the  scope 
of  his  employment,  and  in  doing  so  lie  had  been  injured,  we  in- 
cline to  think  the  company  would  have  been  liable.  But  he  wad 
hired  as  a  laborer  on  tnat  section  of  the  road,  and  we  do  not  see 
that  it  was  outside  of  his  employment  when  he  was  directed  to 
get  down  and  push  behind  the  car.  As  they  approached  the  open 
water-gap  he  was  not  prevented  from  jumping  on  the  car  as  his 
companions  did.  If  Satcher  had  ordered  him  to  remain  on  the 
tracK  and  continue  pushing,  it  may  be  that  the  company  would 
have  been  responsible  for  tlie  consequences.  It  is  laid  down  as 
one  of  the  duties  of  a  railroad  company  to  notify  servants  of 
peculiar  dangera  which  are  not  known  or  obvious  to  them,  but  it  is 
also  a  rule  that  employees  are  presumed  to  take  the  natural  risks 
of  their  employment  and  not  arising  from  its  negligence.  Pierce, 
R.  R.,  871.  We  cannot  affirm  that  the  judge  committed  error  of  law 
in  considering  either  that  the  risk  in  this  case  was  incident  to  the 
employment,  or  that  the  want  of  special  notice  to  the  plaintiff  of 
28  A.  &  E.  R.  Cas.— 23 
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the  obvions  condition  of  the  water-gap  was  insufficient  to  raise 
fairly  and  reasonably  the  inference  of  negligence. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 

Co-8«rvantt«~See  note  to  Calvo  «.  Charlotte,  etc.,  R.  Co.,  antef  887.    See 
note  to  Louisville  &  N.  R.  Co.  «.  Brice,  pott. 
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V. 

Bell. 

(Adftanee  Ctuey  Pennayhania.    May  10,  1886.) 

To  constitute  one  a  fellow  servant  within  the  meaning  of  the  law  that  pre- 
cludes a  recovery  from  the  employer  in  damages  for  a  personal  injury  inflicted 
throuffh  the  negligence  of  a  fellow  servant,  it  is  not  necessary  that  the  person 
occasioning  the  injury  and  the  one  injured  be  at  the  time  engaged  in  the 
same  particular  work ;  it  is  sufficient  if  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common  work,  and  performing  duties  and 
services  for  the  same  general  purpose. 

A  master  is  liable  for  the  negligence  of  his  a^ent  or  subordinate  only  when 
the  master  has  placed  the  entire  charge  of  his  ousiness,  or  a  distinct  branch 
of  it,  in  the  hands  of  such  agent  or  subordinate,  exercising  no  discretion  or 
oversight  of  his  own;  the  agent  or  subordinate  must  have  a  general  power 
and  control  over  the  business,  not  a  mere  authority  to  superintend  a  certain 
class  of  work,  or  a  certain  gang  of  men. 

Ebbob  to  the  court  of  common  pleas  of  Susquehanna  county. 

This  was  an  action  brought  to  recover  damages  by  Bell,  an  em- 
ployee of  the  New  York,  Lake  Erie  &  Western  R.  Co.,  against 
the  corporation,  for  an  injury  occasioned  to  him  bj'  being  knocked 
off  the  top  of  a  moving  car  by  striking  a  gas  pipe  extended  over 
the  track.    The  facts  are  set  forth  in  the  opinion. 

£.  Z.  Blakealee  and  James  A,  Lynea  for  defendant  in  error. 

Paxson,  J. — The  main  question  in  this  case  has  been  so  often 
decided  that  an  extended  discussion  of  it  becomes  unnecessary.  It 
is  sufficient  to  refer  to  Lehigh  Valley  Coal  Company  v,  Jones,  86 
Penn,  St.'432,  where  the  rule  is  laid  down  as  follows : 

"  The  question  arises.  Who  are  fellow  servants  in  contemplation 
of  law  ?  xo  constitute  such  they  need  not  at  the  time  be  engaged 
in  the  same  particular  work.  It  is  sufficient  if  they  are  in  the  em* 
oo-sBBYAim.  ployment  of  the  same  master,  engaged  in  the  same  com- 
mon work,  and  performing  duties  and  services  for  the  same  general 
purposes.    The  rule  is  the  same,  although  the  one  injured  may  be 
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inferior  in  grade,  and  is  subject  to  the  control  and  direction  bf  tbc 
superior  whose  act  caused  the  injury,  provided  they  are  both  co- 
operating to  effect  the  same  common  object.  The  true  reason  upon 
which  I  think  the  rule  rests  is,  that  each  one  who  enters  the  service 
of  another  takes  on  himself  all  the  ordinary  risks  of  the  employ- 
ment in  which  he  engages,  and  that  the  negligent  acts  of  his  fel- 
low workmen  in  the  general  course  of  his  employment  are  within 
the  ordinary  risks." 

A  large  number  of  authorities  are  then  cited  by  our  brother 
Mercur,  who  delivered  the  opinion  of  the  court,  in  support  of  his 
position,  which  we  need  not  repeat.  Indeed,  I  do  not  understand 
that  the  soundness  of  the  rule  was  seriously  questioned  upon  the 
trial  below.  It  was  in  the  application  of  the  rule  to  the  facts  of 
the  case  that  the  learned  judge  fell  into  error.  By  the  defendant's 
fifth  point  he  was  called  upon  to  instruct  the  jury  '^  that  the  men  em- 
ployed in  the  shops  of  the  defendant,  and  the  men  employed  in 
the  shop  yard  to  take  in  and  out  care  loaded  with  supplies  for  use 
in  the  snops,  and  to  load  and  unload  them,  all  being  under  one 
common  foreman,  are  fellow  servants,  and  for  the  negligent  acts  of 
any  one  of  them,  not  communicated  to  the  general  foreman,  no  re« 
covery  can  be  had."  The  learned  judge  answered  this  point  as 
follows :  "  We  decline  to  affirm  this  point.  It  calls  upon  us  to  say 
in  substance,  as  respects  the  question  here,  and  the  acts  under  in- 
vestigation, that  Bell  and  O'Dea  and  Vedder  were  fellow  servanta 
and  co-laborers,  and  that  we  decline  to  do." 

The  accident  by  which  the  plaintiff  below  was  injured  occurred 
in  the  shops  of  the  defendant  company.  These  shops  are  not  all 
under  one  roof,  but  the  foundry,  hammer  shop  and  paint  shop  are 
separate  from  the  general  machine  shop,  which  is  about  seven  hun- 
dred feet  long.  Between  the  foundry  and  paint  shop  facts. 
shop  and  maclnne  shop  a  track  is  laid  for  the  purpose  of  bringing 
in  materials  and  supplies  to  the  various  shops  from  the  main  tracks 
and  for  carrying  out  the  castings,  cars,  locomotives  and  repaired 
and  manufactured  articles  upon  the  main  track,  for  distribution 
over  the  road.  All  of  these  works,  and  the  men  employed  therein, 
were  under  the  general  charge  of  one  V.  Blackburn,  who  was 
known  as  the  master  mechanic,  and  under  him  was  a  general  fore- 
man. The  power  of  employing  and  discharging  men  was  with  the 
master  mechanic.  Each  shop  had  its  foreman,  and  uhder  him  were 
certain  gang  foremen  who  had  charge  of  gangs  of  men  engaged  in 
the  performance  of  particular  duties.  C.  O.  Vedder  was  gang 
foreman  of  the  turning  department,  and  had  charge  of  making 
rods  and  links,  and  of  gas  and  steam  pipe  and  fitting.  M.  H.  Pope 
had  charge,  as  a  boss,  of  a  gang  of  men  whose  business  it  was  to 
bring  in  cars  loaded  with  materials  and  supplies  for  the  shops,  from 
the  main  track,  take  them  into  the  paint  shop,  foundry,  and  other 
shops,  and  unload   them   there,  and  to  load  any  manufactured 
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articles  or  supplies  from  the  shops  into  cars  for  distribution  along 
the  road.  Tlie  plaintiff  was  employed  on  a  car  running  into  the 
shops  for  the  purposes  above  stated.  In  the  year  1'881, 0.  D.  Fal- 
kenoury,  who  was  foreman  of  the  foundry,  obtained  permission  of 
the  master  mechanic  to  run  a  gas  pipe  from  the  paint  shop  to  the 
foundiy.  This  was  done  by  O'Dea,  one  of  the  gas-fitters,  who  car- 
ried  the  pipe  across  the  track  at  an  elevation  of  sixteen  feet  three 
inches  above  the  rail.  This  occurred  on  the  29th  of  June,  and  the 
same  afternoon  the  plaintiff  was  struck  by  this  pipe  when  standing 
on  the  top  of  a  car  in  passing  under  it,  but  was  not  injured.  The 
pipe  was  of  such  a  height  as  not  to  hit  a  man  seated  on  the  cars,  or 
when  standing  up  if  he  stooped  a  little.  Pope,  the  foreman,  was 
told  of  it,  and  said  he  would  see  Hawthorne,  the  general  foreman, 
about  it,  and  the  plaintiff  says  Pope  told  him  it  would  be  taken 
down.  This  was  not  done,  aha  the  next  day  the  plaintiff  was  again 
struck  by  the  same  pipe,  and  injured,  for  which  injury  this  action 
was  brought  in  the  court  below. 

It  is  too  plain  for  argument  that  the  men  engaged  at  work  in 
these  different  shops,  including  the  different  foremen  and  gang 
bosses,  were  in  the  same  common  employment.    It  is  also  equally 

clear  that  the  plaintiff  and  tne  rest  of  the  gan?,  who 
ooSSvSS"  with  him  were  running  cai's  in  and  out  of  the  shop  to 

take  in  supplies  and  to  take  out  finished  work,  were  in 
the  same  common  employment.  The  difference  in  rank  or  position 
makes  no  difference,  as  has  been  repeatedly  held.  The  gang 
laboi*er  and  the  gang  boss  or  foreman  occupy  precisely  the  same 
position.  It  is  only  when  the  master  or  superior  places  the  entire 
charge  of  his  business,  or  a  distinct  branch  of  it,  in  the  hands  of  an 
agent  or  subordinate  exercising  no  discretion  or  oversight  of  his 
own,  that  the  master  is  held  liable  for  the  negligence  of  such  agent 
or  subordinate.  Mullen  v.  The  Steamship  Co.,  78  Penn.  St.  25. 
The  latter  must  have  a  general  power  and  control  over  the  busi- 
ness, not  a  mere  authority  te  superintend  a  certain  class  of  work, 
or  a  certain  gang  of  men,  in  order  to  make  the  master  liable. 
There  was  nothing  of  the  kind  here.  The  accident  was  caused  by 
the  negligence  of  the  workmen  who  put  up  the  gas  pipe.  If  they 
had  been  ordered  bv  the  master  mechanic  to  put  up  the  pipe  where 
and  as  it  was  placed,  the  negligence,  if  any,  would  have  been  the 
negligence  of  the  master,  for  which  the  defendants  would  have 
been  responsible.  Such  was  not  the  case.  The  most  that  can  be 
urged  was  that  the  master  consented,  or,  to  make  it  stronger,  di- 
rected, that  a  ^  pipe  should  be  carried  from  the  paint  shop  to  the 
foundry.  If  m  doing  so,  the  men  employed  in  putting  it  up  did 
their  work  negligently,  and  a  fellow  workman  was  injured  thereby, 
it  was  the  ncj^igence  of  men  engaged  in  the  same  common  em- 
ployment ;  hence  it  was  not  the  negligence  of  the  master,  and  con- 
sequently not  that  of  the  company. 
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This  view  is  not  in  conflict  witli  tlie  case  of  Penn.  &  New  Yoik 
Canal  and  Railroad  Co.  v.  Leslie,  42  Leg.  Int.  267.  In  that  case 
Leslie  and  Mason  were  respectively  engineer  and  flreman  of  a 
gravel  ti*ain,  send  the  negligence  complained  of  was  that  of  a  boiler- 
maker  in  a  repair  shop.  It  was  held  under  the  circamstances  of 
the  case  that  there  was  no  connection  between  them;  that  the 
plaintiff  had  no  more  business  in  and  about  the  company's  machine 
shops  than  if  said  shops  hud  belonged  to  some  other  company  or 
individual.  This  case  was,  perhaps,  a  close  one,  yet  it  differs  essen- 
tially from  the  one  in  hana.  Here  the  plaintiff  was  admittedly 
employed  in  and  about  the  shops ;  his  business  was  to  take  the 
material  in  and  out  as  before  stated. 

We  cannot  affirm  this  case  without  extending  the  doctrine  of 
respondeai  superior  to  an  unreasonable  length. 

Jadgment  reversed. 

Fellow  Servant.— See  note  to  Calvo  «.  Charlotte,  etc.,  R  Co.,  antef  887; 
see  note  to  Louisville  &  N.  R.  Co.  o.  Brice,  pott. 
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Wbavbe. 

(AdooTice  Case,  Kansas.    July  9,  1886.) 

A  case  cannot  be  removed  from  a  State  court  to  the  Federal  courts,  under 
the  Act  of  Congress  of  March  8,  1875,  after  a  hearing  has  been  had  in  the 
State  court  on  a  demurrer  to  the  complaint,  because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  jury  found  as  a  fact  that  the  plaintiff  was  not  guilty  of  contributory 
negligence.  Sstd,  that  the  supreme  court  cannot  say  from  the  evidence,  and 
as  a  matter  of  law,  that  the  finding  of  the  jury  is  erroneous. 

The  burden  of  proving  contributory  negligence  on  the  part  of  the  plaintiff 
rests  upon  the  defendant. 

The  jury  found  as  a  fact  that  the  defendant  was  guilty  of  negligence,  in 
two  or  more  particulars,  causing  the  injuries  complained  of.  Held,  that  the 
supreme  court  cannot,  under  the  evidence,  and  as  a  matter  of  law,  say  that 
the  finding  of  the  jary  is  erroneous. 

A  section  foreman  or  section  boss,  in  the  employment  of  a  railroad  com- 
pany, is  not  a  co-employee  or  fellow  servant  with  an  engineer  having 
charge  of  a  locomotive  engine  drawing  a  railroad  train,  within  the  meaning 
of  that  rule  of  the  common  law  which  exempts  the  master  from  liability  for 
negligence  between  co-employees  or  fellow  servants. 

The  courts  of  this  State  make  take  judicial  notice  of  the  common  law  of 
Kansas,  and  what  it  would  be  except  for  our  own  statutes  and  our  own  writ- 
ten law  ;  and,  for  this  purpose,  the  courts  of  this  State  may  take  judicial 
notice  of  all  the  judicial  decisions  in  this  country,  and  in  all  other  countries 
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which  have  adopted  the  common  law  of  England ;  but  for  the  purpose  that 
the  courts  of  this  State  shall  know  as  a  fact,  in  a  particular  case,  what  the 
common  law  of  some  other  State  is,  such  law  must  be  proved  as  any  o^er 
fact. 

Where  a  cause  of  action  involTes  as  a  question  of  fact  what  the  common 
law  of  some  other  state  is,  it  will  be  held  that  the  common  law  of  such  other 
state  is  the  same  as  that  of  Kansas,  unless  it  is  shown  by  the  evidence  to  be 
otherwise ;  and,  when  it  is  shown  by  the  evidence  to  be  otherwise,  it  will 
govern  as  it  thus  shown  to  be. 

The  question  as  to  when  a  master,  at  common  law,  is  liable,  and  ivhen  not 
liable,  for  negligence  ^tween  co-employees,  discussed. 

Where  the  chief  civil  engineer,  having  charge  of  the  construction  and  re* 
pairs  of  a  railroad,  and  the  division  road-master,  having  charge  of  a  division 
of  the  road  for  the  purpose  of  keeping  it  ih  proper  condition  and  repair,  have 
a  conversation  with  reeard  to  the  condition  and  safety  of  a  particular  portion 
of  the  road  within  that  division,  the  declarations  of  the  chief  civil  en- 
gineer, made  in  such  conversation,  may  be  given  in  evidence,  as  against  the 
railroad  company,  for  the  purpose  of  showing  that  the  railroad  company  had 
notice  of  the  dangerous  condition  of  a  particular  portion  of  the  road  within 
that  division. 

The  question  as  to  whether  a  party  may  impeach  his  own  witness  is  largely 
within  the  sound  judicial  discretion  of  the  trial  court;  and  although  the 
court  may  have  committed  slight  error  in  the  present  case  in  permitting  such 
an  impeachment,  yet,  under  the  circumstances  of  the  case,  the  supreme  court 
cannot  say  that  any  material  error  was  committed. 

The  injuries  complained  of  were  caused  by  the  alleged  incapacity  of  a  pas- 
sage-way for  water,  and  the  court  permitted  the  plaintiff  to  introduce  evi- 
dence to  prove  that  the  defendant,  after  the  accident  occurred,  enlarged  the 
capacity  of  such  water-way.  Eisldj  that  this  evidence  did  not,  of  itself,  prove 
negligence,  nor  that  the  defendant  had  notice  of  the  insufficiency  of  the 
water-way  prior  to  the  accident,  nor  that  it  might  have  had  such  notice  by 
the  exercise  of  reasonable  diligence,  nor  that  it  did  not  exercise  such  dili- 
gence; but,  at  most,  it  only  tended  to  prove,  by  way  of  admission  on  the 
part  of  the  defendant,  that  the  water-way  was  originally  too  small;  and  the 
introduction  of  such  evidence  for  this  purpose  was  not  erroneous. 

The  law  does  not  require  that  a  railroad  company  shall,  as  between  it  and 
its  employees,  guarantee  the  sufficiency,  good  order,  and  good  condition  of  its 
tracks  and  roadway,  but  merely  requires  that  the  railroad  company  shall  exer- 
cise reasonable  and  ordinary  care  and  diligence  to  keep  its  tracks  and  road- 
way in  a  reasonably  safe  condition ;  and  Md,  that  the  present  case  was  tried 
upon  such  theory  of  the  law. 

A  railroad  company,  as  between  it  and  its  employees,  must  exercise  reason- 
able and  ordinary  care  and  diligence  to  make  its  road  safe,  whether  it  origi- 
nally constructed  the  road,  or  purchased  it,  or  leased  the  same. 

Error  from  Harvey  county. 

In  this  case  the  jury  found  tfie  following  general  verdict,  and 
the  following  special  findings  of  fact^in  answer  to  special  questions 
presented  to  them,  to- wit: 

General  verdict:  "We,  the  jury,  impanelled  and  sworn  in  the 
above-entitled  case,  do,  upon  oar  oaths,  find  for  the  plaintiff,  and 
assess  his  damages  at  $10,000  (ten  thousand  dollars)." 

Special  findings  of  fact  in  answer  to  special  questions  presented 
to  tne  jury  at  the  request  of  the  defendant :  "  (1)  What  caused  the 
plaintiff's  injuries  complained  of  in  his  petition  ?    Answer,  Wreck. 
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(2)  If  you  find  that  he  was  injured  by  a  wreck  on  the  defendant's 
road,  state  the  cause  of  the  wreck.  A,  Washout.  (3)  If  caused 
by  a  storm,  state  the  nature  thereof, — whether  it  was  of  an  unusual, 
violent,  and  unprecedented  character.  A.  An  unusual  rain,  but 
not  unprecedented.  (4)  State  whether  or  not  a  water-spout  or  tor- 
nado occurred  that  night  in  the  valley  above  where  the  wreck  oc- 
curred. A.  No.  (5)  Was  the  plaintiff  injured  as  the  result  of 
his  own  negligence,  or  of  the  defendant's  negligence,  or  was  it  the 
result  of  both  his  negli&cence  and  that  of  the  defendant  ?  A.  De- 
fendant's. (6)  If  you  nnd  that  it  was  the  result  of  the  defendant's 
negligence,  state  in  what  the  negligence  consisted.  A,  Improper 
construction  of  water-ways,  and  negligence  on  part  of  section  fore- 
man. (7)  If  you  find  that  an  unusual  storm  occuiTed  in  the  val- 
ley above  the  wreck  that  night,  did  plaintiff  know,  or  have  reason 
to  believe,  before  he  reached  the  place  where  the  wreck  occurred, 
that  such  storm  had  prevailed  ?  •  A.  No.  (8)  By  what  corporation 
or  company  was  this  railroad  constructed  ?  A.  St.  Louis,  Arkansas 
&  Texas.  (9)  Did  the  company  which  constructed  the  road  at  the 
place  where  plaintiff  was  injured  use  due  Citre  and  diligence  in  the 
construction  of  the  same  ?  A.  No.  (10)  Who  was  the  chief  en- 
gineer and  person  who  had  charge  of  the  construction  of  the  road 
at  the  place  where  the  accident  occurred  ?  A.  Dun.  (11)  Was  the 
chief  engineer  who  had  charge  of  the  construction  of  said  road  a 
skilful,  competent,  and  prudent  man  for  the  work  in  which  he  en- 
gaged ?  A.  Yes ;  but  liable  to  mistakes.  (12)  If  you  find  that 
the  road  was  not  properly  constructed,  state  in  what  particular.  A. 
Insufficient  water-ways.  (13)  TZere  the  water-ways  and  water- 
gaps  which  were  placed  in  the  road  at  the  time  of  its  construction 
of  sufficient  capacity  to  carry  off  the  water  that  fell  in  an  ordinary 
and  usual  storm  in  tliat  country  ?  A.  Yes.  (14)  Was  the  road 
properly  constructed  at  the  place  where  the  wreck  occurred  ?    No. 

(15)  If  you  find  that  it  was  not  properly  constructed,  state  in  what 
particular  it  was  defectively  constructed.     Insufficient  water-ways. 

(16)  State  whether  or  not  the  water-ways  and  water-gaps  were  of 
sufficient  capacity  to  carry  off  all  the  water  which  the  company  had 
reasonable  ground  to  believe  would  fall  in  that  valley  during  any 
storm  likely  to  occur.  No.  (17)  Did  the  men  engaged  in  the 
construction  of  the  road  at  the  place  of  the  accident  exercise  the 
highest  practical  diligence  which  capable  and  faithful  railroad  men 
would  exercise  under  similar  circumstances?  No.  (18)  If  you 
find  that  they  did  not,  in  what  did  their  failure  consist  ?  In  not 
providing  a  sufficient  water-way,  (19)  From  the  time  of  Down- 
ing's  employment  to  the  time  of  the  accident  complained  of,  had 
the  defendant  company,  or  any  of  its  officers,  reason  to  believe  that 
Downing  was  incompetent,  unskilful,  or  unfit  for  the  position 
which  he  held  i  No.  (20)  Did  the  defendant,  at  the  time  that  it 
employed  J.  B.  Ward  as  division  road-master,  and  up  to  the  time 
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of  the  accident,  have  reafion  to  believe  that  he  (Ward)  was  a  com- 

?$tent,  skilfnl,  and  capable  man  for  the  position  which  he  filled  ? 
es.  (21)  Was  Samuel  Lyman,  at  the  time  he  was  employed  by 
the  defendant  company  as  general  road-master,  a  competent,  capa- 
ble, and  skilful  man  for  the  position  of  general  road-master  ?  1  es. 
(22)  Was  the  defendant  company,  or  any  of  its  agents  or  employees, 
guilty  of  negligence  in  the  construction  or  maintenance  of  its  road 
at  the  place  of  the  wreck?  Yes.  (23)  If  you  find  that  they  were, 
what  officers  or  servants  were  they,  and  in  what  did  the  negligence 
consist?  Chief  engineer;  improper  construction  of  the  water- 
ways. (24)  If  you  find  that  the  road  was  imperfectly  constructed, 
state  whether  the  attention  of  the  companv,  or  its  officers  or  em- 
loyees,  was  called  or  directed  to  the  imperfect  construction.  Yes. 
25)  At  what  rate  of  speed  was  the  plaintiff  running  his  train  when 
it  came  round  the  curve  in  sight  of  the  point  where  the  wreck  oc- 
curred? Twelve  to  fourteen  miles  per  hour.  (26)  Was  the 
plaintiff,  at  the  time  of  the  wi*eck,  running  his  engine  at  a  greater 
rate  of  speed  than  fourteen  miles  per  hour?  No.  (27)  If  you 
find  that  thQ  plaintiff's  injuries  wei'e  caused  by  the  negligent  act  of 
the  defendant,  state  specifically  in  what  that  act  consisted.  Im- 
proper construction  of  water-way,  and  failure  of  the  section  fore- 
man to  warn  the  train-men  of  danger.  (28)  Was  Charles  Downing 
and  the  plaintiff  engaged  in  the  same  common  enterprise  at  the 
time  of  the  wi*eck,  subject  to  the  control  and  direction  of  the  same 
general  master,  engaged  in  the  same  common  employment  or  pur- 
suit ?  No.  (29^  If  you  find  that  the  water-way  at  the  place  of  the 
accident  was  aencient  in  dimensions,  was  the  fact  thereof  equally 
within  the  knowledge  of  the  plaintiff  and  defendant,  and  did  the 
plaintiff  have  as  ffood  opportunity  to  discover  the  same  as  the  de- 
lendant  ?  No.  (20)  In  what  amount  was  the  plaintiff  actually 
damaged  bv  reason  of  the  injury  complained  of  in  his  petition? 
$10,000.  (31)  Were  the  water-ways  in  the  valley  at  the  place  of 
the  wreck  of  sufficient  dimensions  to  carry  off  all  the  water  which 
the  defendant  company,  by  the  exercise  of  prudence  and  care,  had 
reason  to  anticipate  at  the  time  of  the  construction  of  the  road 
would  fall  in  that  valley  ?  No.  (32)  Would  a  water-gap  fifty  feet 
wide  have  carried  off  the  water  which  came  down  the  valley  that 
night,  without  running  over  the  track  ?  Don't  know.  (33)  Were 
the  water-ways  and  water-gaps  clear  and  unobstructed  up  to  tiie  time 
of  the  accident?  Yes.  (34)  Were  the  water-ways  and  gaps  of  the 
road  at  this  point  of  sufficient  capacity  to  carry  off  the  water  which 
came  down  the  vallev  during  the  severest  storms,  from  the  time  of 
the  construction  of  the  road  to  the  time  when  the  wreck  occurred  ? 
No.  (35)  Was  G.  W.  Turner,  the  master  carpenter  who  superin- 
tended the  construction  and  maintenance  of  the  water-ways  at  the 
place  of  the  wreck,  a  competent,  skilful,  and  careful  man  in  his 
business,  and  did  he,  in  such  construction  and  maintenance,  use 
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due  care  and  skill  ?  Yes.  If  you  find  he  was  not  or  did  not,  state 
in  what  particular  he  was  negligent.  (36^  Was ,  the  bridge  in- 
spector, whose  duty  it  was  to  examine  tlie  water-ways  at  and  near 
tne  place  where  the  accident  occurred,  a  careful  and  skilful  man, 
and  did  he,  in  the  exercise  of  his  duty,  use  a  degree  of  care  com- 
mensurate thereto  ?  No.  (37J  If  you  find  he  did  not,  state  what 
he  failed  to  do  that  he  should  nave  done  i  Order  the  culvert  en- 
larged. (38)  Did  the  defendant  company  use  due  and  adequate 
care  to  saiely  maintain  its  road- bed,  water-ways,  and  bridges  at  the 
place  where  the  accident  occurred  ?  No.  (39)  If  you  nnd  it  did 
not,  state  wherein  it  failed,-  and  what  particular  officer,  agent,  or 
employee  it  was  who  caused  such  failure  ?  Building  improper 
bridges ;  chief  engineer.  (40)  Did  the  defendant  company,  at  the 
time  it  employed  Charles  Downing,  have  reason  to  believe  him  a 
sober,  industrious,  skilful,  and  competent  man  for  the  purposes  of 
his  employment?  Yes.  (41)  At  what  rate  of  speed  did  the 
plaintin  cross  the  bridge  over  Clear  creek,  about  half  a  mile  below 
where  the  wreck  occuri-ed  ?  Between  10  to  14  miles.  (42)  Did 
plaintiflE  increase  the  rate  of  speed  after  passing  Clear  creeK,  before 
coming  to  the  place  of  the  wreck?  Don't  think  he  did.  (43) 
Some  indications  of  hard  weather  had  preceded  plaintiff  before 
reaching  the  place  of  the  wreck ;  did  plaintiff  observe  anything  at 
Clear  creek  to  indicate  that  there  was  high  water  along  the  road  ? 
Not  dangerously  high.  (44)  What  precautions,  if  any,  did  plaintiff 
take  in  running  his  train  that  night  after  seeing  the  high  water  in 
Clear  creek  ?  Ordinary  precaution.  (45)  To  what  rate  of  speed, 
under  the  rules  of  the  company,  was  plaintiff  restricted  in  running 
over  the  bridge  across  Clear  creek  ?  Ten  miles  per  hour.  (46) 
Under  the  rules  of  the  companj-,  was  it  the  duty  of  the  section 
foreman  to  pass  over,  or  send  men  over,  the  track  ahead  of  freight 
trains,  after  a  storm  ?  Yes.  (47)  What  officer  or  employee  of  the 
railroad  company  had  charge  of  Keeping  the  track  in  repair  where 
the  injury  occurred  ?  Section  foreman.  (48)  Would  a  pei-son,  in 
the  exercise  of  ordinary  care  and  caution,  such  as  would  be  exer- 
cised by  a  prudent  man,  have  come  up  the  valley  in  which  the 
plaintiff  was  injured,  under  the  conditions  and  circumstances  that 
the  plaintiff  in  this  case  did,  after  seeing  the  high  water  in  Clear 
creelc,  without  first  either  sending  some  one  ahead,  or  having  re- 
duced the  rate  of  speed  of  the  train  so  as  to  have  brought  it  entirely 
within  his  control  f  Yes.  (49)  Was  the  water-gaps  at  the  place 
where  the  plaintiff  was  injured  obstructed  by  flood  trash,  grass, 
weeds,  or  otherwise,  so  as  to  prevent  the  free  passage  of  water 
through  the  same  prior  to  the  storm  on  the  night  of  the  accident  ? 
No.  (50)  Was  not  the  water  in  Clear  creek,  vnien  plaintiff  crossed 
it,  higher  than  he  had  ever  seen  it  prior  to  that  time?     Yes." 

Special  findings  of  fact  in  answer  to  special  questions  presented 
to  the  jury  at  the  request  of  the  plaintiff: 


346  8T,  LOUIS  AND  8.  F.  R.   CO.  V.  WBAVEB. 

^^  (1)  Had  plaintiff  crossed  the  bridge  over  Clear  creek  abont 
one-half  mile  before  he  came  to  the  place  where  the  train  was 
wrecked  ?  Anvwer.  Yes.  (2)  Did  the  plaintiff  find  the  roadway 
and  bridge  at  and  near  Clear  creek  in  safe  condition  at  the  time  he 
crossed  the  same)  A.  Yes.  (3)  Did  plaintiff  know  that  the 
place  where  the  wreck  occurred  was  on  a  higher  level  than  Clear 
creek?  A,  Yes.  (4)  Was  there  anything  in  the  condition  of 
Clear  creek,  or  in  the  indications  of  the  storm  between  Clear  creek 
and  the  place  of  the  wreck,  which  would  cause  the  plaintiff  to  be- 
lieve that  the  track  or  culverts  and  water-ways  in  the  upper  valley 
were  in  any  manner  unsafe  ?  A.  No.  (5)  What  was  the  plain- 
tiff's age  at  the  time  of  his  injury  \  A^.  36  years.  (6^  Had  he  at 
that  time  any  other  callingor  occupation  than  that  oi  locomotive 
engineer?  A.  No.  (7)  Had  plaintiff  been  a  locomotive  en^neer 
for  about  14  years  before  his  injury?  A.  Yes.  (8)  Had  plaintiff, 
as  such  engineer,  earned  and  received  from  $3.50  to  $4  per  day  for 
his  services  as  such?  A.  Yes.  (9)  Were  the  services  of  the 
plaintiff  worth  from  $3.60  to  $4  per  day  at  the  time  of  the  injury  ? 
A.  Yes.  (10)  In  time  of  high  water  in  the  valley  where  Uie 
wreck  occurred  did  the  main  channel  of  the  creek  overflow  its 
banks?  A.  Yes.  (11)  In  case  of  overflow  of  the  banks  of  the 
main  channel  of  sacli  creek,  would  a  large  part  flow  to  the  culvert, 
tlie  washing  out  of  which  caused  the  injury  to  plaintiff?  A.  Yes. 
(12)  Could  defendant  have  learned,  by  exercise  of  reasonable  dili- 
gence, that  the  culvert  at  such  place  was  insufficient  in  size  to  per- 
mit the  free  passage  of  water  in  time  of  high  water  or  overflow? 
A.  Yes.  (13)  Could  the  section  foreman,  Downing,  have  gone 
from  his  section  house  to  the  place  of  the  wreck  in  twenty  minutes, 
and  have  discovered  the  washout?  A.  Yes.  (14)  Was  it  the 
duty  of  such  section  foreman,  in  time  of  heavy  rain,  to  inspect  the 
road,  and  report  to  t]*ain-men  and  officers  of  the  road  any  defects 
therein  ?  A.  Yes.  (15)  Did  the  section  foi'eman  on  that  section 
negligently  fail  to  go  over  said  road  during  and  after  a  severe  storm 
which  prevailed  there  at  that  time,  and  give  men  on  train  notice 
thereoi  ?  A.  Yes.  i(16)  Was  the  road  in  question  completed  in 
August,  1881  ?    A.  Yes." 

John  QDwy^  TT.  H.  Phdps^  and  E.  D.  Kenna  for  plaintiff  in 
error. 

Jackson  <6  Hoj/se  and  Bovomaat  <k  Bucher  for  defendant  in 
error. 

Yalbntinb,  J. — This  was  an  action  brought  in  the  district  court 
of  Harvey  county,  Kansas,  by  John  W.  Weaver  against  the  St. 
Louis  &  ban  Francisco  R.  Co.,  to  recover  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence  oi  the  defendant  and 
Facts.  its  employees.    A  trial  was  had  before  the  court  and  a 

jury,  and  the  jury  rendered  a  general  verdict  in  favor  of  the  plain- 
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tifi,  and  against  the  defendant,  and  asaeseed  the  damages  at  $10,000, 
and  also  made  66  special  findings  of  fact ;  and  upon  this  general 
verdict,  and  these  special  findings  of  fact,  the  court  below  rendered 
judgment  in  favor  of  the  plaintiff,  and  against  the  defendant,  for 
the  amount  of  the  verdict,  with  costs ;  and  to  reverse  this  judg- 
ment the  defendant,  as  plaintiff  in  error,  brings  the  case  to  this 
court. 

The  alleged  injuries  occurred  on  May  19, 1883,  at  about  3  o'clock 
in  the  morning,  at  a  point  on  the  defendant's  railway  where  the 
same  crosses  Vernon  valley,  about  four  miles  north  of  Fayette- 
ville,  Washington  county,  Arkansas.  The  plaintiff  at  the  time  was 
a  locomotive  engineer  in  the  employment  of  the  defendant,  and 
had  charge  of  an  engine  drawing  one  of  the  defendant's  freight 
ti'ains  from  Van  Buren,  Arkansas,  northeasterly  to  Kogers,  in  the 
same  State.  J.  Workman  was  the  fireman  on  the  same  train.  James 
Dun  was  the  defendant's  chief  civil  engineer,  and  had  the  general 
charge  of  the  construction  and  repairs  of  the  defendant's  railway. 
J.  F.  Hinckley  was  an  assistant  civil  engineer  under  Dun.  Samuel 
Lyman  was  the  defendant's  general  road-master.  John  B.  Ward 
was  the  division  road-master  for  that  division,  and  Charles  Down- 
ing was  the  section  foi*eman  for  that  section,  which  includes  the 
place  where  the  accident  and  the  alleged  injuries  occurred.  The 
injuries  were  caused  by  the  engine's  running  into  a  "washout" 
at  the  southeast  side  of  Yernon  valley,  about  900  feet  south  of 
where  the  railway  crosses  the  main  channel  of  Yernon  creek  or 
Yernon  branch.  At  the  main  channel  of  Yernon  branch  a  pile 
trestle,  sixty  feet  wide  and  six  feet  high,  was  constructed  for  the 
water  to  pass  through.  At  the  place  where  the  accident  occurred 
a  wooden  box  culvert,  six  feet  wide  and  four  or  five  feet  high,  was 
constructed  for  the  purpose  of  draining  some  low  ground,  and  pos- 
sibly, also,  of  carrying  off  a  portion  of  the  water  that  might  now 
down  Yernon  valley  during  times  of  high  water.  The  water  at 
this  place  flowed  from  the  east  to  the  west,  though  the  general 
course  of  the  stream  was  from  northeasterly  to  sou tli wester!}',  and, 
except  during  times  of  wet  weather,  no  water  passed  through  this 
culvert,  but  all  passed  through  the  pile  trestle.  At  the  time  of  the 
accident  a  large  volume  of  water  was  flowing  down  Yernon  valley, 
and  the  high  water  of  that  night  had  washed  out  the  culvert.  The 
plaintiff^s  engine  ran  into  the  place  where  the  culvert  had  been 
washed  out,  turned  to  the  left,  and  turned  over  on  its  side ;  and 
while  it  was  turning  the  plaintiff  jumped  from  the  cab  window,  on 
the  upper  side,  and  into  a  swift  current  of  water.  This  current 
carried  him  ba^  to  the  engine,  which  was  still  in  motion,  and  his 
left  arm  was  caught  between  the  driving-rods  of  the  engine,  and 
was  so  crushed  as  to  require  amputation  above  his  elbow,  and  near 
the  shoulder ;  and  this/  injury,  and  the  incidental  and  consequent 
injuries,  are  the  injuries  of  which  the  plaintiff  now  complains. 
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The  first  question  involved  in  this  case  is  whether  the  conrt  be- 
low  had  jurisdiction  to  try  the  case  or  not.  The  plaintiff  in  error 
(defendant  below^  claims  that  the  case  was  removed  from  the  State 
juBwoicnoH  I^istnct  Court  to  the  United  States  Circuit  Court.  It 
appears  that  the  defendant  was,  at  the  time  of  the  acci- 
dent, and  still  is,  a  corporation  organized  under  the  laws  of  the 
State  of  Missouri ;  but,  oesides  doing  business  in  the  State  of  Mis- 
souri, it  then  did  and  still  does  business  in  both  the  States  of 
Arkansas,  and  Kansas.  The  plaintiff  at  the  time  of  the  accident 
was  a  resident  of  Arkansas.  Afterwards,  and  before  commencing 
this  action,  he  removed  to  and  became  a  resident  of  the  State  of 
Missouri,  and  while  a  resident  of  the  last-mentioned  State  he  com- 
menced this  action  in  Kansas.  He  is  stiPI  a  resident  of  the  State  of 
Missouri.  He  commenced  this  action  on  December  17,  1883.  On 
January  4,  1884,  the  defendant  filed  a  general  demurrer  to  the 
plaintiff's  petition,  npon  the  alleged  ground  that  the  petition  did 
not  ^^  state  facts  sufficient  to  entitle  the  plaintiff  to  maintain  hia 
said  action  against  the  said  defendant."  On  February  4, 1884,  the 
demurrer  was  overruled.  Afterwards  the  defendant  filed  an 
answer,  and  also  an  amended  answer,  and  the  plaintiff  replied 
thereto ;  afterwards,  and  on  May  20,  1884,  the  defendant  tiled  its 
petition  and  bond  for  a  removal  of  the  case  to  the  Circuit  Court  of 
the  United  States ;  and  afterwards,  and  on  October  13, 1884,  filed 
its  plea  in  abatement,  claiming  that  the  case  had  already  been  re- 
moved to  the  Circuit  Court  of  the  United  States.  Both  the  ap- 
plication for  the  removal  and  the  plea  in  abatement  were  over- 
ruled. 

Now,  passing  over  all  other  questions  with  regard  to  removal, 
bkmotau  we  think  the  defendant  made  its  application  for  re- 
moval too  late.  It  has  been  decided  by  the  Supreme  Court  of  the 
United  States,  in  at  least  three  cases,  that  a  case  cannot  be  removed 
from  a  State  court  to  the  Federal  courts,  under  the  Act  of  Congress 
of  March  3,  1875,  after  a  hearing  has  been  had  in  the  State  court 
on  a  demurrer  to  the  complaint  because  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Alley  v,  Nott,  111  U.  S. 
472 ;  s.  c,  4  Sup.  Ct.  Rep.  495 ;  Scharff  v.  Levy,  112  U.  S.  71 1 ; 
s.  c,  5  Sup.  Ct.  Rep.  360 ;  Gregory  v.  Hartley,  113  U.  S.  742 ; 
B.  c,  5  Sup.  Ct.  Rep.  743. 

The  next  question  is  really  one  of  fact :  Was  the  plaintiff  guilty 
of  contributory  negligence  ?  The  distance  from  Van  Buren  to  the 
cowTBiBDTORT  placc  wherc  the  accident  occurred  is  61  miles,  and  to 
MBouoENCE.  ttogcrs  77  miles.  When  the  plaintiff's  train  left  Van 
Buren,  which  was  on  May  18, 1883,  at  7.30  o'clock  in  the  evening, 
it  was  raining  slightly.  When  the  train  reached  West  Fork,  a 
distance  of  about  45  miles  from  Van  Buren,  and  16  miles  south  of 
where  the  accident  occurred,  evidences  were  observed  which  in- 
dicated that  a  great  storm  had  crossed  the  track.     At  Fayetteville, 
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four  miles  south  of  where  the  accident  occurred,  there  were  still 
evidences  of  rain,  but  no  evidence  of  any  great  storm.  When  the 
train  crossed  Clear  creek,  something  over  a  half  a  mile  from  where 
the  accident  occuri-ed,  it  was  noticed  that  the  stream  was  unusually 
high ;  but  from  Clear  creek  to  the  place  where  the  accident  oc- 
curred the  grade  is  ascending,  and  there  was  very  little,  if  any- 
thing, to  indicate  danger  until  tne  train  had  approached  very  near  to 
Vernon  valley,  where  the  accident  occurred,  and  nothing  to  con- 
clusively show  danger  until  the  engine  commenced  to  turn  to  the 
left,  and  to  turn  over,  as  aforesaid.  This  was  all  in  the  night-time, 
about  3  o'clock  in  the  morning.  In  Vernon  valley,  wliere  the 
railway  crosses  Vernon  branch,  or  Vernon  creek,  there  is  a  pile 
trestle,  about  60  feet  wide,  and  6  feet  hiffii,  for  the  water  of  Vernon 
branch  to  run  through ;  and  this  trestle  is  about  900  feet  north 
from  the  culvert,  or  "  sluiceway,"  as  it  was  sometimes  called,  where 
the  accident  occurred.  The  bed  of  Vernon  creek  is  also  a  few  feet 
higher  than  the  bottom  of  this  culvert,  or  the  ground  where  it  was 
placed.  It  was  not  intended  that  Vernon  branch,  or  any  portion 
of  the  stream  itself,  should  pass  through  this  culvert,  but  tne  cul- 
vert was  really  intended  to  carry  off  only  the  water  from  86me  low 
ground  adjacent  thereto.  But  in  constructing  the  railway — ^in 
putting  in  the  pile  trestle  where  the  water  of  Vernon  branch  was 
to  run  through,  and  digging  a  ditch  from  that  point  on  the  east 
side  of  the  railway  to  the  point  where  the  accident  occurred,  and 
throwing  up  an  enibankment  of  solid  earth  on  which  to  place  the 
railway  track — the  course  of  Vernon  branch  was  so  changed  that 
during  times  of  high  water  a  large  proportion  of  the  water  from 
the  branch  passed  along  the  east  side  of  the  railway  to  the  culvert, 
and  ran  through  the  culvert,  and  down  a  ravine,  to  the  main 
branch.  Upon  these  facts  we  cannot  say,  as  a  matter  of  law,  that 
the  plaintiff  was  guilty  of  culpable  contributory  negligence.  We 
have  not  stated  the  facts  in  the  great  detail  in  which  they  were 
proved,  but,  taking  all  of  them,  just  as  they  were  proved,  we  can- 
not say,  as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  any 
culpable  contributory  negligence;  and  therefore  the  findings  of 
the  jury — general  and  special — that  the  plaintiff  was  not  guilty  of 
such  negligence  must  be  sustained. 

It  is  claimed,  however,  that  the  burden  of  proof  rests  upon  the 
plaintiff  to  show  that  he  was  not  guilty  of  contributory  ne^igence, 
and  not  upon  the  defendant  to  show  that  he  was.  The 
rule,  however,  in  this  State,  is  otherwise.  Kansas  Pac, 
R.  Co.  V.  Pointer,  14  Kan.  38,  50 ;  Kansas  City  L.  &  S.  E.  Co.  v. 
Phillibert,  25  Kan.  583 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  582. 
See,  also.  Beach,  Neg.  430,  §  157.  The  law  presumes  that  every 
person  performs  his  duty,  and  this  presumption  continues  until  it 
IS  shown  affirmatively  that  he  does  not  or  has  not.  Hence,  wher- 
ever there  is  no  evidence  upon  the  subject,  or  where  the  evidence 
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is  eqnally  balanced,  this  presamption  in  favor  of  the  person  in 
qnestion  requires  that  the  findings  of  the  court  and  jur^  should  be 
tnat  such  pei*8on  lias  performed  his  duty,  and  is  not  guiltj  of  anj 
culpable  negh'gence,  contributory  or  otherwise.  Hence,  while  it 
may  be  said,  in  a  general  sense,  that  the  burden  of  proving  his 
case  devolves  upon  the  plaintiff,  yet,  if  he  has  shown  that  the  de» 
fendant  was  guilty  of  the  negligence  causing  the  injury  complained 
of,  and  the  evidence  tending  to  show  that  he  has  performed  his 
duty  is  at  least  equal  to  that  which  tends  to  show  otherwise,  he  has 
made  out  his  case.  This  is  virtually  throwing  the  burden  of  proof 
to  show  that  the  plaintiff  has  been  guilty  of  culpable  contributory 
nedigence  upon  the  defendant,  and  this  has  been  the  uniform 
holding  of  this  court. 

The  next  general  question  is,  whether  it  has  been  shown  that  the 
defendant  wasguilty  of  negligence.  This  question  is  principallv 
one  of  fact.  The  principal  negligence  charged  against  tne  deiend- 
NBouanoa.  aut  in  the  present  case  is  the  failure  of  the  defendant 
and  its  employees  to  pot  in  a  sufficient  culvert,  at  the  place  where 
the  accident  occurred,  to  carry  off  all  the  water  which  naturally 
flowed  to  it  in  times  of  high  water,  or  which  was  caused  to  flow  to 
it  by  reason  of  the  manner  in  which  the  railway  was  constructed  at 
Vernon  valley ;  and  also  the  failure  of  the  defendant,  and  its  ser- 
vants or  agents,  to  exercise  reasonable  diligence  to  discover  the 
"  washout,*°  and  to  give  the  plaintiff  and  the  other  train-men  pro- 
per warning  of  the  danger  before  thfe  accident  occurred ;  and  the 
principal  agents  of  the  defendant  who  are  charged  with  negligence 
are  the  defendant's  chief  civil  engineer,  and  Ins  assistants,  and  the 
section  foreman  of  the  section  where  the  accident  occurred,  and 
his  assistants.  We  have  already  stated  how  the  railway  tracks 
trestle,  embankments,  ditches,  culverts,  etc.,  were  constructed  at 
Vernon  valley,  so  as  to  cause  the  principal  portion  of  the  water 
flowing  down  this  valley  during  times  of  liigh  water  to  flow  down 
to  this  culvert,  instead  of  passing  through  tne  pile  trestle  through 
which  it  was  intended  that  it  shonld  pass,  and  also  the  dimensions 
and  capacity  of  the  culvert.  We  would  further  state  that  the 
section  foreman  resided  about  three  miles  south  of  the  place  where 
the  accident  occurred,  and  had,  at  the  place  of  'his  residence,  assist- 
ants, hand-cars,  lights,  tools,  torpedoes,  signals,  etc.,  and  that  he 
could  have  gone  with  a  hand-car  to  the'  place  where  the  accident 
occurred  in  about  20  minutes,  and  it  was  his  duty  to  do  so,  but  he 
did  not.     Taking  all  the  facts  and  circumstances  of  this  case  to- 

f  ether,  we  cannot  say,  as  a  matter  of  law,  that  the  jury  erred  in 
nding,  as  a  matter  of  fact,  that  the  defendant  was  guilty  of  negli- 
gence in  the  respect  aforesaid. 

It  is  claimed,  nowever,  by  the  plaintiff  in  error  (defendant  be- 
low) that  the  section  foreman  was  not  a  representative  of  the  de- 
fendant, as  between  the  plaintiff  and  the  aefendant,  but  that  the 
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plaintiff  and  the  section  foreman  were  co-emplojees — mere  fellow 
servants  of  the  same  master,  in  a  common  line  of  em-  ^ 
ployment ;  and  therefore  that,  nnder  the  common  law, 
which  is  admitted  to  be  in  force  in  Arkansas,  where  the  accident 
occurred,  the  defendant  is  not  liable  to  the  plaintiff  for  the  negli- 
gence of  the  section  foreman.  There  is  nothing  in  this  case,  how. 
ever,  to  show  what  the  courts  or  others  in  Arkansas  consider  to  be 
the  rale  of  the  common  law  in  cases  of  this  kind,  and  there  is  a 
great  difference  of  opinion  prevailing  in  this  country  upon  this 
subject ;  hence  we  must  decide  this  case  upon  our  own  views  as  to 
what  the  rule  of  the  common  law  in  such  cases  is.  It  may  be  thai 
our  view  of  what  the  common  law  is  differs  from  that  of  the  supreme 
court  of  Arkansas ;  bnt  as  it  has  not  been  proved  in  this  case,  as  a 
matter  of  fact,  what  view  the  supreme  court  of  Arkansas,  or  the 
courts  of  that  State,  take  upon  this  question,  it  will  be  necessary,  aa 
before  stated,  for  us  to  follow  our  own  views  as  to  what  the  com- 
mon law  upon  this  subject  is.  If  it  had  been  proved  in  the  case 
what  view  the  supreme  conrt  of  Arkansas  has  taken  with  respect 
to  the  common  law  in  cases  of  this  kind,  we  would  follow  their 
view ;  and  this  we  would  do,  even  if  their  views  should  differ  from 
ours.  If  within  their  views  the  plaintiff  has  no  cause  of  action^ 
we  would  also  hold  that  he  has  no  cause  of  action.  We  have  no 
disposition  to  encourage  persons  who  have  no  cause  of  action  in 
their  own  State  to  come  to  Kansas,  and  sue  in  this  State,  with  the 
]>ossible  intention  of  evading  the  laws  of  their  own  State,  and  be* 
cause  they  may  possibly  believe  that,  under  the  rules  of  law  as  ad- 
ministered in  this  State,  they  might  be  allowed  to  recover  when 
they  could  not  recover  in  their  own  State.  Such  would  not  be  a 
proper  administration  of  justice. 

If  it  be  claimed,  however,  that  we  should  take  indicial  notice  of 
the  common  law  of  Arkansas,  we  would  answer  that  we  cannot  do 
so.     The  courts  of  this  State  may  take  judicial  notice  of  the  com- 
mon law  of  Kansas,  and  what  it  would  be  except  for 
our  own  statutes,  or  our  own  written  law ;  and  for  this  J'n>»ci^»o™B 
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purpose  our  courts  may  take  judicial  notice  of  all  the 
ludicial  decisions  of  this  country,  and  of  all  other  countries  which 
have  adopted  the  common  law  of  England.  Hunter  v.  Ferguson, 
13  Kan.  463,  475,  476 ;  In  re  Division  of  Howard  Co.,  15  Kan. 
194,  213 ;  City  of  Topeka  v.  Gillett,  32  Kan.  431,  437;  s.  c,  4  Pac. 
Rep.  800.  Bnt  for  the  purpose  that  the  courts  of  this  State  shall 
know  as  a  fact  in  a  particular  case  what  the  common  law  of  some 
other  State  is,  such  law  must  be  proved  like  any  other  fact.  Porter 
V.  Wells,  6  Kan.  455 ;  Hunter  v.  Ferguson,  supra.  In  Arkansas 
it  is  probable  that  a  section  foreman  would  be  considered  as  a  mere 
co-employee,  and  in  the  same  line  of  employment,  with  a  pereon 
assisting  in  operating  a  railroad  train  for  the  same  emplover ;  but 
Buch  is  not  the  view  taken  by  this  court.     In  the  case  of  Atchison, 
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T.  &  S.  F.  E.  Co.  V.  Moore,  29  Kan.  633,  644 ;  8.  c,  11  Amer.  & 
Eng.  E,  E.  Cas.  243,  251,  the  section  foreman,  or  "section  boss,"  as 
he  IS  there  called,  is  mentioned  as  a  representative  of  the  railroad 
company,  as  between  the  railroad  company  and  the  train-men  ;  and 
in  that  case,  as  there  reported,  and  in  a  subsequent  decision  of  the 
same  case,  reported  in  31  Kan.  197;  s.  c,  15  Am.  &  Eng.  E.  E.  Cas. 
312,  and  1  Pac.  Eep.  644,  it  was  held  that  the  road-master,  as  be- 
tween a  railroad  company  and  the  train-men,  is  the  representative 
of  the  company,  and  that  the  company  is  liable  to  such  train-men 
for  the  negligence  of  the  road-master.  See,  also,  note  to  last-men- 
tioned case,  15  Am.  &  Eng.  E.  E.  Cas.  315.  See,  also,  the  follow- 
ing cases,  following  in  the  same  line:  Hannibal  &*St.  J.  E.  Co.  v. 
Fox,  31  Kan.  586 ;  s.  c,  15  Am.  &  Eng.  E.  E.  Cas.  325,  and  3  Pac. 
Eep.  320 ;  Atchison,  T.  &  S.  F.  E.  Co.  v.  Holt,  29  Kan.  149 ;  s. 
c,  11  Am.  &  Eng.  E.  E.  Cas.  206.  Also,  in  the  same  line,  see  the 
following  cases:  Lewis  v,  St.  Louis  &  I.  M.  E.  Co.,  59  Mo.  495; 
Dale  V.  St.  Louis,  K.  C.  &  N.  E.  Co.,  63  Mo.  455 ;  Hall  v.  Mis- 
souri Pac.  E.  Co.,  74  Mo.  298;  Vautrain  v,  St.  Louis,  I.  M.  &  S. 
E.  Co.,  8  Mo.  App.  538 ;  Louisville  &  N.  E.  Co.  v.  Bowler,  9 
Heisk.  866 ;  Hardy  v.  North  Carolina  Cent.  E.  Co.,  74  K  C.  734 ; 
Hardy  v.  C.  C.  E.  Co.,  76  N.  C.  5 ;  Davis  v.  Eailroad  Co.,  55  Vt. 
84 ;  s.  c,  11  Am.  &  Eng.  E.  E.  Cas.  173 ;  Chicago  &  K  W.  E.  Co. 
V.  Swett,  45  111.  197;"0'Donnell  v.  Allegheny  Valley  E,  Co.,  59 
Pa.  St.  239 ;  Cook  v.  St.  Paul,  M.  &  M.  Ey.  Co.,  24  ]S .  W.  Eeptr. 
311 ;  Kelly  v.  Erie  Telegraph  &  Telephone  Co.,  25  N.  W.  Eeptr. 
706 ;  Cooper  v.  Louisville,  JE.  &  St.  L.  E.  Co.,  2  N.  E.  Eep.  749; 
Pauhnier  v.  Erie  E.  Co.,  34  N.  J.  Law,  151 ;  Houston  &  T.  C.  E. 
Co.  V,  Dunham,  49  Tex.  181 ;  Snow  v.  Housatonic  E.  Co.,  8 
Allen,  441 ;  Brickman  v.  South  Carolina  E.  Co.,  8  S.  C.  173 ;  Col- 
orado Cent.  E.  Co.  v.  Ogden,  3  Colo.  499 ;  Thayer  v.  St.  Louis.  A. 
&  T.  H.  E.  Co.,  22  Ind.  26;  Indiana  Car  Co.  v.  Parker,  100  Ind. 
ISl ;  Atlas  Engine-works  v.  Eandall,  Id.  293;  Central  E.  Co.  v. 
Mitchell,  63  Ga.  173 ;  s.  c,  1  Am.  &  Eng.  E.  E.  Cas.  145 ;  Hough 
V.  Eailway  Co.,  100  U.  S.  213. 

There  are  two  classes  of  cases  in  which  the  employees  of  the 
same  master  are  not  such  co-employees  that  one  of  such  employees 
may  not  recover  for  injuries  caused  by  the  negligence  of  another 
caBBBTAMTs.  emplovec  while  all  are  engaged  in  transacting  some  por- 
tion or  portions  oi  the  common  master's  business.  The  first  class 
is  where  the  negligent  employee  is  one  who  has  the  general  man- 
agement of  or  control  over  some  portion  or  line  of  the  master's 
business,  and  has  control  over  the  injured  employee,  and  the  other 
employees  engaged  in  that  portion  or  line  of  business.  A  good 
illustration  of  tliis  class  is  lound  in  the  case  of  Chicago,  M*.  &  St. 
P.  E.  Co.  V.  Eoss,  112  U.  S.  377;  s.  c,  17  Am.  &  Eng.  E.  E.  Cas. 
501,  and  5  Sup.  Ct.  Eep.  184.  This  is  an  extreme  case,  however, 
and  is  in  conflict  with  the  weight  of  authority  in  this  country.    See, 


CO-SERVANTS — COMMON  LAW — EVIDENOB.  353 

also,  and  as  another  illnstration  of  this  class  of  cases,  the  case  of 
Louisville  &  N.  R.  Co.  v.  Bowler,  9  Heisk.  866,  where  it  was  held 
that  the  section  boss  and  liis  subordinates  were  not  fellow  servants 
with  each  other.  This  is  another  extreme  case.  These  cases  are 
not  controlling  in  this  case,  however,  even  if  they  properly  state 
the  law  ;  for  although  the  section  foreman  in  this  case  hired,  con- 
trolled, and  discharged  his  subordinates,  yet  the  plaintiff  was  not 
one  of  his  subordinates,  and  did  not  work  with  him  or  nnder  him. 
The  other  class  of  cases  where  the  employees  of  the  same  master 
are  not  considered  such  co-employees  tnat  the  master  will  be  liable 
to  one  employee  for  the  negligence  of  another  employee,  is  wliere 
two  or  more  sets  of  employees  are  engaged  in  different  lines  of 
employment ;  as,  for  instance,  where  one  set  of  employees  has 
charge  of  a  railroad  train  and  its  operation  while  the  otner  set  is  to 
keep  the  road  in  proper  condition  and  repair.  Numerous  cases 
illustrating  this  class  of  cases  have  already  been  given.     See  last 

? receding  paragraph.  It  was  said  in  the  case  of  Atchison,  T.  &  S. 
'.  R.  Co.  V.  IMtoore,  29  Kan.  644,  as  follows :  The  railroad  com- 
pany "was  simply  bound,  through  certain  of  its  employees — the 
road-master  and  section  boss,  for  instance — to  use  reasonable  and 
ordinary  care  and  diligence  to  keep  its  road  in  proper  condition  ; 
and  such  employees  with  respect  to  those  who  operate  the  road, 
represent  the  company,  and,  indeed,  are  the  same  as  the  company. 
In  all  cases,  at  common  law,  a  master  assumes  the  duty  towards  his  , 
servant  of  exercising  reasonable  care  and  diligence  to  provide  the 
servant  with  a  reasonably  safe  place  at  which  to  work ;  with  rea- 
sonably safe  machinery,  tools,  and  implements  to  work  with ;  with 
reasonably  safe  materials  to  work  upon  ;  and  with  suitable  and 
competent  fellow  servants  to  work  with  him;  and  when  the  master 
has  properly  discharged  these  duties,  then,  at  common  law,  the 
servant  assumes  all  the  risks  and  hazards  incident  to  or  attendant 
upon  the  exercise  of  the  particular  employment,  or  the  performance 
of  the  particular  work,  including  those  risks  and  hazards  resulting 
from  the  possible  negligence  and  carelessness  of  his  fellow  servants 
and  co-employees.  And  at  common  law,  whenever  the  master  dele- 
gates to  any  officer,  servant,  agent,  or  employee,  high  or  low,  the 
performance  of  any  of  the  duties  above  mentioned,  which  really 
devolves  upon  the  master  himself,  then  such  officer,  servant,  agent, 
or  employee  stands  in  the  place  of  the  master,  and  becomes  a  sub- 
stitute for  the  master — a  vice-principal — and  the  master  is  liable 
for  his  acts  or  his  negligence  to  the  same  extent  as  though  the 
master  himself  had  performed  the  acts,  or  was  guilty  of  the  negli- 
gence." 

In  the  present  case  the  general  road-master,  the  division  road- 
master,  and  the  section  foreman  and  his  assistants,  were  in  one  line 
of  duty,  while  the  train-men  were  in  another  and  a  different  line 
of  duty,  and  each  set,  within  its  own  line  of  employment,  repre- 

28  A.  &  E.  R.  Cas.— 23 
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sented  the  master  as  to  the  other  set,  and  the  members  of  one  set 
were  not  the  mere  fellow  servants  with  the  members  of  the  other 
set.  The  principal  ground  upon  which  the  doctrine  has  been 
established  that  the  master  is  not  liable  for  any  negligence  that 
might  take  place  as  between  mere  fellow  servants  is  that  such 
fellow  servants  work  together  in  the  same  line  of  employment,  are 
intimately  acquainted  with  each  other,  and,  knowing  each  other 
better  than  the  master  could  possibly  know  any  one  of  them,  they 
take  all  risks  of  negligence  on  the  part  of  their  fellow  servants ; 
that  if  any  servant  chooses  to  work  with  a  known  incompetent  or 
negligent  fellowservant,  without  informing  the  master,  he  himself 
should  take  all  the  risks  and  conseqiiences  of  his  fellow  servant's 
negligence  and  incapacity ;  the  master  being  required  only  to  use 
reasonable  and  ordinary  care  and  diligence  in  the  original  employ- 
ment, and  the  subsequent  retention,  of  only  such  servants  as  are 
competent  and  habitually  careful.  Dow  v.  Kansas  Pac.  B.  Co.. 
8  Kan.  642,  646.  But  where  employees  work  in  different  lines  of 
employment,  one  having  no  means  of  knowing  anything  about  the 
business  or  qualifications  of  the  other,  and  being  wholly  unacquainted 
with  the  otlier,  they  cannot  be  said  to  be  fellow  servants,  within 
the  meaning  of  the  foregoing  rule;  and  this  state  of  things  fairly 
represents  the  condition  of  a  railroad  section  foreman  and  an 
engineer  on  a  freight  train,  and  the  relation  existing  between  them. 
Therefore,  where  a  railroad  company  delegates,  dii'ectly  or  indirectly, 
to  a  section  boss  or  section  foreman,  the  duty  of  keeping  a  certain 
section  of  the  railroad  in  proper  condition  and  i-epair,  and  to  warn 
train-men  in  case  of  danger,  and  the  section  boss  fails  to  perform 
Lis  duty  in  these  respects,  and  a  train-man  is  injured  by  reason  of 
such  negli^nce,  the  railroad  company  is  responsible. 

It  is  claimed  that  the  court  committed  error  in  the  conduct  of 
the  trial  of  this  case  in  many  particulars..  One  of  the  first  errors 
of  this  kind  complained  of  is  tnat  the  court  admitted  the  testimony 
_  of  J.  K.  Ward,  the  division  road-master,  with  respect  to 
statuiStsov  statements  made  by  James  Dun,  the  defendant's  chief 
AOBMT.  ^.^.j  gjigjjiggj,^  These  statements  were  made  prior  to  the 

time  of  the  occurrence  of  the  accident,  and  were  made  while  Ward 
was  the  division  road-master  for  that  division  of  the  defendant's 
railway,  and  while  Dun  was  the  defendant'schief  civil  engineer.  The 
statements  of  Dun  were  brought  about  in  the  following  manner : 
Dun  asked  Ward  if  the  heavy  rains  at  any  time  had  given  Ward 
any  trouble  at  the  place  where  the  accident  occurred,  and  Ward  told 
him  that  they  had  never  had  any  trouble  there ;  and  Ward  then 
made  the  statements  complained  of.  The  testimony  of  Ward  show- 
ing  this  reads  as  follows :  *^  He  [Dun]  asked  me  the  question  if  the 
heavy  rains  at  any  time  had  given  me  any  trouble  there.  I  told 
him  we  had  never  had  any  trouble  there  with  high  water.  He 
said  that  he  had  been  uneasy  about  that  place ;  that  he  had  been 
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detained  there  by  high  water  when  locating  the  road,"  At  the 
time  when  this  conversation  occurred  between  Dun  and  Ward  it 
was  the  duty  of  Dun  to  see  that  the  railway  was  properly  con- 
structed, and  it  was  the  duty  of  Ward  to  see  that  that  division  of 
the  railway  was  in  proper  condition  and  repair ;  and  this  conversa- 
tion was  really  a  consultation — a  conference — concerning  matters 
within  the  line  of  their  duty,  and  the  convei-sation  itself  was  within 
the  line  of  their  duty ;  and  the  declaration  of  Dun  formed  a  part 
of  the  consultation — a  part  of  the  res  gestm.  The  purpose  of  in- 
troducing this  evidence  was  to  show  that  the  railway  company  had 
notice  of  the  character  and  condition  of  their  railway,  and  of  the 
danger  at  the  place  where  the  accident  subsequently  occurred;  and, 
as  it  was  the  duty  of  the  chief  engineer  and  the  division  road- 
master  to  see  that  the  road  was  safe  and  in  proper  condition,  notice 
to  them  was  notice  to  the  defendant. 

Authorities  showing  that  the  declarations  of  agents,  not  made 
while  in  the  performance  of  the  agent's  duty,  nor  forming  any 
part  of  the  res  gestm^  are  not  admissible,  have  no  application  to 
this  case.  The  following  cases,  we  think,  have  application  to  this 
case :  Brehm  v.  Great  Western-  R.  Co.,  34  Barb.  257,  275 ;  Balti- 
more &  O.  R.  Co.  V.  State,  19  Am.  &  Eng.  R.  R.  Cas.  83;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Henley,  88  Ind.  535,  589 ;  s.  c,  12 
Am.  &  Eng.  R.  R.  Cas.  301-304 ;  Baldwin  v.  St  Louis,  K.  &  N. 
R.  Co.,  25  N.  W.  Reptr.  918 ;  Locke  v.  Sioux  City  &  P.  R.  Co.,  46 
Iowa,  109 ;  Merchants'  D.  T.  Co.  v.  Leysor,  89  111.  44 ;  Colorado 
dent.  R.  Co.  v,  Ogden,  3  Colo.  499 ;  McGenness  v,  Adriatic  Mills. 
116  Mass.  177;  National  Bank  v.  Sfcwart,  5  Sup.  Ct.  Rep.  845; 
Central  Branch  U.  P.  R.  Co.  v.  Butman,  22  Kan.  640,  642 ;  Kansas 
Pac.  R.  Co.  V,  Little,  19  Kan.  267,  272. 

We  cannot  say  that  the  court  below  erred  in  permitting  the 
statements  of  Dun  to  be  given  to  the  jury. 

It  is  further  claimed  by  the  defendant  below  (plaintiff  in  error) 
that  the  court  below  errea  in  permitting  the  plaintiff  below  to  im- 
peach one  of  his  own  witnesses.  It  is  possible  that  the  court  below 
committed  a  slight  error  in  this  respect,  but  still  a  ixniLCBMvn 
matter  of  this  kind  is  so  largely  within  the  sound  ©»''>"■»• 
judicial  discretion  of  .the  trial  court  that  we  cannot  say  that  any 
reversible  error  was  committed  in  the  present  case.  There  was  no 
attempt  to  impeach  the  witness  generally,  or -to  impeach  his 
•evidence  generally,  but  the  only  attempt  was  to  show  that  he  had 
made  a  statement  out  of  court,  and  by  a  letter  to  the  plaintiff, 
which  was  different  from  his  testimony  upon  a  particular  subject 
in  court.  The  supposed  error  arose  as  follows :  D.  Workman  was 
the  fireman  on  toe  plaintiff's  en^ne  at  the  time  the  accident  oc- 
curred. The  plaintiff  introduced  him  as  a  witness,  for  the  purpose 
of  proving  that  the  train  was  not  moving  at  the  time  the  accident 
occurred  at  a  speed  greater  than  from  12  to  14  miles  an  hour,  but 
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he  testified  that  the  train  was  moving  at  that  time  at  the  rate  of 
from  15  to  18  miles  an  hour.  The  plaintiflf  then,  for  the  purpose 
of  impeaching  this  testimony,  introdnced  a  letter  from  Workman 
to  the  plaintiff,  in  answer  to  a  letter  from  the  plaintiff  to  Work- 
man, in  which  first-mentioned  letter  Workman  stated  that  the  train 
was  moving  at  the  time  only  at  the  rate  of  from  12  to  14  miles  an 
hour.  The  plaintiff  had  also  taken  the  deposition  of  Workman,  in 
which  he  testified  that  the  train  was  moving  only  at  the  rate  of 
from  10  to  14  miles  an  hour ;  but  as  Workman  was  present  at  the 
trial,  the  plaintiff  could  not  introduce  the  deposition  as  original 
evidence.  If  the  court  erred  at  all,  it  was  in  not  reouiring  the 
plaintiff  to  show  bv  stronger  evidence  than  he  did  that  tlie  plaintiff 
was  surprised  at  W  orkman's  testimony.  But,  taking  all  the  testi- 
mony together,  and  the  fad  that  this  testimony  is  of  but  little 
importance  in  the  case,  we  cannot  sav  that  the  court  below  so 
abused  its  discretion  or  committed  sucn  material  error,  in  permit- 
ting the  plaintiff  to  impeach  his  own  witness,  that  the  judgment  of 
the  court  below  must  be  reversed  therefor. 

The  plaintiff  in  error  (defendant  below)  also  ^claims  that  the 
court  below  committed  error  in  permitting. the  plaintiff  to  intro- 
etidbncb  a8  to  duce  evidence  showing  that  tlie  defendant,  after  the 
cuLVKRT.  culvert  was  washed  out,  put  in  another  culvert  or  bridge 

of  greater  dimensions,  so  as  to  permit  a  greater  amount  of  water  to 
pass  through.  The  defendant  can  hardly  claim  that  this  was  a 
material  error,  for  the  defendant  also  proved  the  same  fact;  and, 
if  error  at  all,  it  was  a  very  slight  and  trifling  one,  under  all  the 
facts  of  the  case.  But  was  it  error?  The  making  of  the  passage- 
way larger  than  it  had  formerly  been  was  an  admission — slight  it 
may  be,  and  of  bnt  little  value,  but  still  an  admission — on  the 
part  of  the  defendant  that  the  passage-way  had  previously  been 
too  small.  And  why  might  not  the  jury  consider  such  evidence 
for  what  it  was  worth?  Many  authorities  sustain  the  intro- 
duction of  this  kind  of  evidence.  St.  Joseph  &  D.  C.  E.  Co.  v. 
Chase,  11  Kan.  47 ;  Atchison,  T.  &  S.  F.  R.^  Co.  v.  Retford,  IS 
Kan.  249;  Cityof  Emporia -v.  Schmidling,  33  Kan.  485;  s.  c,  6Pac. 
Rep.  893;  West  Chester  &  P.  R.  Co.  v.  McElwee,  67  Pa.  St.  311, 
314 ;  Kan.  Pac.  R.  Co.  v.  Miller,  2  Colo.  443, 468, 469 ;  O'Lcary  v. 
City  of  Mankato,  21  Minn.  65 ;  PheVpst;.  City  of  Mankato,  23  MIimj. 
279 ;  Kelly  v.  Southern  Minn.  R.  Co.,  28  Minn.  98 ;  s.  c,  9  N.  W. 
Reptr.  588 ;  Brehm  v.  Great  Western  R.  Co.,  34  Barb.  276 ;  West- 
fall  V.  Erie  R.  Co.,  5  Hun.  75 ;  Sewell  v.  City  of  Cohoes.  11  Hnn, 
626;  Harvey  v.  New  York  C.  &  H.  R.  Co.,  19  Hun,  556 ;  Read- 
man  V,  Conway,  126  Mass.  374.^  It  is  evidence  in  the  nature  of  an 
admission  from  conduct,  and  many  illustrations  of  such  kind  of  evi- 
dence might  be  given.  It  is  frequently  resorted  to  in  criminal  cases. 
The  evidence  oi  this  change  in  the  dimensions  of  the  water-way  does, 
not,  of  itself,  prove  negligence.     It  does  not  prove  that  the  railway 
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company  Lad  notice  of  the  insuflBciency  of  the  culvert  prior  to  the 
acciaent,  nor  that  it  might  have  had  snch  notice  by  the  exercise  of 
reasonable  diligence,  nor  that  it  did  not  exercise  snch  diligence. 
It,  at  most,  only  tended  to  prove,  by  way  of  admission,  and  as  a 
fact,  that  the  culvert  was  too  small,  and  that  the  company  obtained 
knowledge  of  the  same,  not  before,  but  after,  the  accident. 

Of  course,  the  change  of  any  structure  or  appliance,  to  be  of  any 
value  as  evidence,  must  be  made  soon  after  the  accident,  and  seem- 
ingly have  some  connection  therewith.  This  is  so  held  by  some  of 
the  following  authorities,  while  othera  of  the  following  authorities 
hold  that  the  evidence  is  whollv  incompetent  under  all  circum- 
stances :  Salters  v.  Delaware  &  £[.  Canal  Co.,  3  Hun,  338 ;  Payne. 
V.  Troy  &  B.  H.  Co.,  9  Hun,  526 ;  Baird  v.  Daly,  68  N.  Y.  547 ;  Dale 
V.  Delaware,  L.  &  W.  R,  Co.,  73  N.  Y.  468 ;  Moree  v.  Minneapolis 
&  St.  L.  R.  Co.,  30  Minn.  465 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas. 
168,  and  16  N.  W.  Reptr.  358 ;  Cramer  v.  City  of  Burlington,  45 
Iowa,  627 ;  Hudson  v,  Chicago  &  N.  W.  R.  Co.,  59  Iowa,  681 ; 
s.  c.  13  N.  W.  Reptr.  735. 

We  do  not  think  that  the  court  below  committed  error  in  admit- 
ting  the  foregoing  evidence. 

We  do  not  think  that  the  court  below  committed  material  error, 
or  any  error,  in  I'efusing  to  permit  evidence  to  be  introduced  with 
regard  to  the  speed-register.  It  was  not  suflBciently  B^n>„cK-  % 
identified,  nor  was  any  sufficient  preliminary  evidence  8"«»-"o«»«»- 
introduced  to  authorize  its  introduction.  Neither  do  we  think 
that  any  of  the  instructions  to  the  jury  were  materially  erroneous. 
If  we  should  put  the  same  construction  upon  some  of  the  in- 
structions given  to  the  jury  as  the  plaintiff  in  error  (defendant 
below)  does,  we  should  have  to  hold  them  erroneous.  The  plaintiff 
in  error  claims  that,  by  some  of  the  instructions,  a  railway 
company  is  required  to  guarantee  the  sufiiciency,  good  order,  and 
gooQ  condition  of  its  tracks  and  roadway.  Of  course,  such  is 
not  the  law.  The  law  merely  requires  that  railway  companies 
shall  exercise  reasonable  and  ordinary  care  and  diligence  to  keep 
their  tracks  and  roadways  in  a  reasonably  safe  condition.  Atchi« 
son,  T.  &  S.  F.  R.  C6.  v.  Wagner,  33  Kan.  660 ;  s.  c,  7  Pac.  Reptr. 
204,  and  21  Am.  &  Eng.  R.  K.  Cas.  637 ;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Ledbetter,  34  Ean.  326 ;  s.  c,  8  Pac.  Rep.  411,  and  21  Am. 
&  Eng.  R.  R.  Cas.  555.  But,  taking  the  entire  charge  of  the  court, 
it  is  evident  that  the  court  did  not  intend  to  instruct  the  jury 
as  the  plaintiff  in  error  claims.  On  the  contrary,  we  think  the 
court  intended  to  instruct  the  jury  that  the  law  is  just  as  we  have 
stated  it  to  be.  But  even  if  the  court  had  instructed  the  jury  as 
the  plaintiff  in  error  claims,  still  under  the  findings  of  the  jury, 
the  error  would  be  immaterial ;  for  the  jury  found  that  the  injuries . 
resulted,  not  only  from  the  negligence  of  the  defendant  below  in 
the  improper  construction  of  the  water-ways,  but  also  in  the  negli- 
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gent  fail  are  of  the  section  foreman  to  pass  over  his  section  of  the 
railway  before  the  accident  occuiTed,  and  to  warn  the  train-raen  of 
the  danger ;  and,  as  before  stated,  it  is  the  opinion  of  this  court 
that  the  railway  company  is  responsible  to  the  train-men  for  the 
negligence  of  the  section  foreman.  Neither  do  we  think  that  it 
makes  any  difference  that  the  defendant  did  not  originally' construct 
their  railway.  It  is  true  of  a  great  many  railroad  companies  that 
they  do  not  construct  their  own  roads ;  but  nevertheless,  a  railroad 
company  must  exercise  reasonable  and  ordinary  diligence  to  make 
its  road  safe,  whether  it  originally  constructed  the  road,  or  pur- 
chased it,  or  leased  the  same.  Neither  did  the  court  commit  any 
material  error  in  refusing  to  give  instructions.  Some  of  the  in- 
structions asked  for  by  the  defendant,  and  refused,  were  not  good 
law,  or  proper  in  the  case.  Some  of  them  wei*e  substantially  given 
in  the  general  charge  of  the  court,  and  some  of  them  were  rendered 
wholly  immaterial  by  the  special  findings  of  the  jury.  All  the 
material  findings  of  the  jury  were  sustained  by  sufficient  evidence; 
and  while  we  might  agree  with  the  plaintiff  in  error  (defendant 
below)  that  the  verdict  of  the  jury  is  excessive,  yet  it  is  not  suffi- 
ciently excessive  to  authorize  a  reversal  of  .the  judgment  of  the 
court  below,  when  the  trial  seems  othei*wi8e  to  have  been  fair. 

The  judgment  of  the  court  below  will  be  affirmed. 

Johnston,  J.,  concurring. 

HoRTON,  C.  J.— I  place  my  affirmance  of  the  judgment  of  the 
district  court  in  this  case  upon  the  following  grounds :  The  petition 
of  Weaver  alleges,  among  other  things,  that  his  injnfy  wa«  caused 
by  the  carelessness  and  negligence  of  the  section  foreman  of  the 
railway  company,  in  failing  and  neglecting  to  go  over  the  railroad 
track  after  a  heavy  and  Bevei*e  storm  which  occurred  along  the 
road  on  the  night  of  the  eighteenth  of  May,  1883,  to  ascertain  if 
any  damage  had  been  done  thereby  to  the  road-bed,  and  for  failing 
pacm.  •  and  neglecting  to  notify  Weaver,  and  other  employees 

of  the  railway  com  pan  v  upon  the  train  with  Weaver,  of  the  washout, 
as  it  was  his  duty  to  do ;  and  which  in  the  reasonable  discharge  of 
his  duties,  he  should  have  done,  and  which,  if  so  done,  would 
have  prevented  the  injury  inflicted.  The  evidence  shows  that 
Charles  Downing  was  the  section  foreman  in  charge  of  the  road- 
bed where  Weaver  was  injured.  He  had  been  in  charge  of  his 
section  from  six  to  nine  months.  There  was  a  severe  rain-storm 
on  the  night  that  Weavei^'s  engine  was  derailed,  some  of  the  wit- 
nesses stating  that  the  rainfall  was  unprecedented.  It  commenced 
raining  at  Downing's  section-house  about  6  o'clock  in  the  evening, 
and  i-ained  up  to  11  or  12  o'clock,  perhaps  later.  The  storm  ceased 
before  2  o'clock.  The  injury  occurred  about  3  o'clock  in  the  morn- 
ing. The  road-bed  where  Weaver's  en^ne  wjis  derailed  was 
washed  out  for  a  great  distance.     Tlic  section-house  where  Down- 
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ing,  the  seotion  foreman,  stopped,  was  three  or  four  miles  from 
the  washout.  In  the  section-iiouse  the  foreman  and  two  section- 
men  slept,  and  at  this  house  there  was  a  hand-car,  lanterns,  torpe- 
does, signals,  and  tools  for  inspecting  and  repair! iig^ the  track,  and 
implements  for  giving  signals  to  trains,  etc.  C.  W.  Rodgers,  the 
general  superintendent  ox  the  railway  company,  testified  that  the 
general  orders  of  his  company  in  relation  to  section  foremen  going 
over  the  road  were  that  "  they  were  to  precede  every  passenger 
train,  and,  in  case  of  heavy  or  extraordinary  storms,  to  go  over  tlie 
road  carefully  before  any  train."  Among  other  iniles  upon  the  time- 
card  of  the  railway  company  were  the  following:  "During  the 
continuance  and  after  storms  of  rain,  wind,  or  snow,  section  fore- 
men will  always  be  required  to  see  that  the  track  is  not  obstructed 
by  fallen  trees,  driftwood,  brush,  stones,  etc.,  and  to  precede  each 
passenger  train  run  in  the  night,  by  sending  two  or  three  men  over 
their  section  with  their  hand-cars  and  lights,  to  see  that  the  track 
is  clear,  and,  if  necessary,  notify  trains  of  any  obstruction  or  defect. 
This  rule  will  be  strictly  enforced  against  section  foremen.  All 
persons  employed  upon  the  road  must  give  timely  notice  of  any 
obstruction  to  the  passage  of  trains,  by  exhibiting  a  flag,  etc.,  and 
must  notify  all  passing  trains." 

The  jury  found,  upon  the  evidence  before  them,  that  Downing 
had  charge  of  keeping  the  track  in  repair  where  Weaver  was  in- 
jured ;  that  he  could  have  gone  from  his  section-house  to  the  place 
of  the  wreck  in  20  minutes,  and  discovered  the  washout ;  that  it  was 
his  duty  in  time  of  heavy  rains,  to  inspect  the  road,  and  report  to 
the  train-men  and  officera  of  the  road  any  defects  therein  ;  that  he 
neglected  and  failed  to  go  over  the  road  during  and  after  the 
severe  storm  which  prevafled  before  the  engine  was  derailed,  and 
neglected  and  failed  to  give  the  men  on  the  train  notice  of  the 
washout.  If  Downing  had  performed  his  duty,  and  gone  over  the 
road  before  the  arrival  of  the  train  drawn  by  Weaver's 
engine,  he  would  have  had  knowledge  of  the  washout,  «»vaj«™- 

and  could  have  put  out  danger  signals,  so  as  to  have  stopped  the 
train,  and  thereby  prevented  the  wreck.  The  derailment  of  the 
engine,  the  wreck  of  the  train,  and  the  injury  to  Weaver  were  caused 
by  Downing's  negligence.  He,  as  the  section  foreman,  did  not 
bear  the  relation  of  fellow  servant  or  mere  co-employee  in  the  same 
line  of  employment  with  Weaver,  the  engineer.  He  represented 
the  railway  company,  and  the  company  is  responsible  to  Weaver 
for  the  injuries  which,  through  his  negligence,  were  inflicted  upon 
him.  If  a  section  foreman,  under  the  decisions  of  Arkansas,  where 
Weaver  was  injured,  is  regarded  as  a  servant  or  co-employee  in  the 
same  employment  with  the  engineer  operating  an  engine,  such  de- 
cisions should  have  been  introduced  in  evidence,  as  stated  in  the 
above  opinion.  In  the  absence  of  any  evidence  of  su<ih  a  construc- 
tion of  the  common  law  by  the  Arkansas  courts,  this  case  must  be 
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disposed  of  upon  the  inte)*pretation  ffiven  in  this  State  to  the  rule 
of  tlie  common  law.  The  burden  oi  proof  that  Weaver  was  guilty 
of  coutributory  negligence  was  upon  tne  railway  company.  Upon 
thisqnestion  the  findings  and  judgment  were  against  the  company. 
There  is  evidence  to  support  these  findings,  and  therefore  it  cannot 
be  said  that  Weaver  was  guilty  of  negligence. 

Co-Servants. — See  note  to  Calvo  v.  Charlotte,  etc.,  B.  Go.  ante,  827. 
See  Louisville  &  N.  R.  Co.  v,  Brice,  pad. 


HoBSON 
V. 

New  Mbxioo  and  Abizona  R.  Co. 

{Advance  Que^  Arizona,    Attguit  1,  1886.) 

An  answer  waves  all  defects  of  service. 

FillDff  a  bond  by  leave  of  court  is  a  compliance  with  the  statute  requiring 
a  bond  lor  costs  in  actions  ex  deUeto. 

In  cases  where  the  evidence  for  plaintiff  shows  that  his  own  negligence 
contributed  to  his  injury,  he  cannot  recover  as  a  matter  of  law.  Where  the 
evidence  for  plaintiff  does  not  show  want  of  care  on  his  part,  the  on%i$  is  on 
defendant  to  prove  his  want  of  care. 

A  teamster  who  hauls  ties  in  the  construction  of  a  railroad  is  not  consoci- 
ated  with  the  enj^ne-driver  of  a  train  on  which  the  workmen  ride  to  dinner 
so  as  to  defeat  his  recovery  against  the  common  master  for  injuries  caused  by 
uegligence  of  said  engine-driver. 

ft  is  not  negligence  for  a  teamster  employed  by  a  railroad  company  to  as- 
sume that  an  engine-driver  will  use  ordmary  care. 

Fifteen  thousand  dollars  is  not  excessive  damages  for  the  loss  of  both  legs 
by  a  healthy  man  of  46  years  of  age. 

Evidence  need  not  be  pleaded ;  only  the  ultimate  facts  need  be  alleged. 

That  negligence  is  not  alleged  with  sufficient  particularity  cannot  be  raised 
by  general  demurrer,  and  it  is  too  late  to  raise  the  question  after  answer. 

It  was  competent  to  prove  that  the  engine-driver  was  drunk  at  the  time 
of  the  accident  as  part  of  the  res'geitm;  also  that  he  was  habitually  intoxi- 
cated, and  a  reckless  runner,  as  tending  to  show  that  he  was  negligent  at 
the  time  alleged. 

His  reputation  cannot  properly  be  proved. 

It  is  not  every  error  that  will  reverse;  only  when  the  error  may  have  led 
to  a  wrong  conclusion. 

Shublds,  C.  J.,  dissenting. 

Goodrich  cfe  Smith  for  plaintiff  and  respondent. 
Haynes  A  Stiles^  Jaines  Hagerman^  and  Sumner  Howard  for 
defendant  and  appellant. 

PoRTKE,  J. — Before  entering  into  the  merits  of  this  case  it  is 
necessary  to  dispose  of  some  preliminary  questions.     The  defend- 
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ant  appeared  Bpeciallj,  and  moved  to  set  aside  the  service  of  sum-  * 
mons  because  not  made  upon  the  ^^  president,  or  other  head  of  the 
eorporation,  secretary,  cashier,  or  managing  agent  thereof,  or  to  any 
lawful  agent  appointed  for  that  purpose,  or  any  director  or  stock- 
holder, as  required  by  our  statute.  The  return  showed  8»btic«. 
service  upon  J.  H.  Scott,  agent  of  defendant.  The  affidavit  of 
E.  B.  Ponieroy,  the  duly-appointed,  acting,  and  lawful  agent,  stated 
that  said  Scott  was  not  tlie  agent.  The  transcript  does  not  show 
any  order  made  on  said  motion;  Therefore,  for  aught  we  know, 
the  defendant  may  have  abandoned  his  motion,  and  made  a  volun- 
tary appearance.  Oomp.  Laws,  414.  The  defendant  filed  a  de- 
murrer, setting  forth  '^  not  waiving,  nor  intending  to  waive,  its 
rights  to  be  heard  on  the  motion  already  noticed,  and  now  pending 
to  vacate  the  summons,"  etc.  It  may  have  been  waived  on  the 
overruling  the  demurrer.  An  answer  was  filed  after  demurrer 
was  overruled,  and  no  mention  there  made  of  special  appearance. 
The  partv  having  answered,  and  having  had  his  day  in  court,  should 
not  be  allowed  .to  reverse  all  the  proceedings  because  of  this  irreg- 
ularity of  service.  Our  statute  says :  ^'  Tlie  court  shall,  in  every 
stage  of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  effect  the  substantial  rights  of  the 
party,  and  no  judgment  shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect."  Oomp.  Law,  2507.  "  It  is  a  general  rule, 
now  prevailing  in  the  courts,  that  wherever  and  whenever  substan- 
tial justice  is  secured,  a  mere  technical  error,  which  is  harmless  in 
its  character,  and  which  has  worked  no  injury,  will  not  be  pei^ 
initted  to  defeat  or  annul  the  final  conclusion  or  consummation  of 
judicial  proceedings."  Dyas  v.  Eeaton  3,  Mont.  501;  Sweeney 
V.  Schultes  (Nov.),  6  Pac.  JJep.  45. 

At  the  time  of  the  institution  of  this  suit  (Maixsh  12, 1883)  a 
statute  had  been  passed  (on  the  eighth  of  said  month  and  year)  re- 
quiring plaintifi,  in  every  action  sounding  in  tort,  or  for  any  in- 
terest m  real  estate,  not  evidenced  by  writing,  at  the  time  of  the 
commencement  of  the  same,  to  file  a  bond  with  the  clerk  to  the 
effect  that  if  he  fails  to  prosecute  to  final  judgment,  or  dismisses, 
that  he  will  pay  all  damages  defendant  may  suffer,  together  with 
reasonable  counsel  fees  and  costs.  No  specified  amount  was  re- 
quired. This  improvident  act  was  the  last  one  of  the  legislature 
of  1883,  and  was  repealed  among  the  first  of  the  succeeding  legis- 
lature. We  think  it  of  very  doubtful  validity,  as  being  special  in 
its  nature.  The  court  permitted  plaintiff  to  file  a  bond,  which  ac- 
complished all  the  purposes  required  by  the  act,  and  we  see  no 
error  in  it. 

The  motion  for  continuance  on  account  of  the  absence  of  wit- 
nesses was  properly  overruled,  inasmuch  as  plaintiff  ad-  cohtiiiuahc*. 
mitted  that  the  witnesses,  if  present,  would  testify  to  the  facts 
stated  in  the  affidavit.    See  Comp.  Laws,  c.  48,  p.  433,  §  160. 
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I 

In  November,  1881,  tlie  defendant  was  engaged  in  tbe  construe- 
,  tion  of  its  railroad  between  Benson  and  Contention,  in  tbe  country 
of  Cochise.    Tbe  plaintiff  was  employed  by   the  defendant  to 
drive  a  team,  bauhn^  and  distributmg  ties  from  the  end  of  tbe 
FAon.  track.    The  ties  were  taken  to  the  end  of  tbe  track  by 

an  engine,  and  there  unloaded  and  distributed  by  teams,  one  of 
which  was  driven  by  plaintiff  to  the  places  needed  to  extend  the 
track.  Plaintiff  was  employed  by  the  month  to  drive  this  team  of 
defendant,  at  $35  per  month  and  board.  A  large  number  of  men 
were  employed  by  defendant  at  the  same  time  in  the  construction 
of  the  road,  and  all  were  boarded  by  defendant  on  boarding-care, 
which  at  that  time  were  upon  a  side  track  or  switch  at  Benson. 
Several  miles  of  the  track  had  been  laid.  At  fii*st,  and  for  a  num- 
ber of  day,  the  teams  were  driven  back  to  dinner,  but  as  the  line 
was  extended,  by  orders  of  defendant's  supervisors,  the  plaintiff 
went  back  to  dinner  upon  the  empty  train,  upon  which  went  all 
the  workmen  engaged  m  the  construction  of  theroiad.  The  plain- 
tiff had  thus  been  going  to  dinner  two  or  three  times.  While  the 
men  were  at  dinner  the  empty  cars  would  be  "  side- tracked,"  and 
other  care  which  had  been  loaded  would  be  "made  up"  into  a  train 
to  carry  other  material  of  different  kinds  to  tbe  end  of  the  track^ 
and  on  this  loaded  train  the  men  were  sent  to  their  work.  The 
dining-cars  were  on  a  side  track. .  Attached  to  the  locomotive  was 
a  flat  car,  upon  which  were  water-tanks,  held  on  the  car  by  two 
lar^e  wooden  cleats  nailed  to  the  floor  of  the  car,  leaving  a  space 
at  tlie  end  of  the  car  of  three  or  four  feet.  The  loaded  train  was 
"backed  "  or  "  pushed*'  from  the  material-yard  to  the  end  of  tbe 
track,  and,  returning,  the  cars  would  be  at  the  head  of  the  train. 

The  plaintiff  and  some  others  got  on  tbe  water  car  before  it  be- 
came attached  to  the  loaded  care  standing  on  the  timck.  The  plain- 
tiff and  another  man  got  upon  that  end  which,  when  backed  down, 
would  strike  the  other  care.  He  says  that  after  dinner  the  whistle 
blew,  which  was  the  signal  to  return  to  the  train ;  that  the  engine 
was  moving  when  the  signal  was  given,  and  it  came  down  near  the 
boarding  train,  and  he  hurried,  and,  with  other  men,  got  on  ;  and 
in  a  minute,  without  a  minute's  notice,  the  engine  started  almost 
like  a  shot  out  of  a  gun,  and  ran  into  this  train  that  was  standing 
on  tbe  side  treck."  He  says  he  was  sitting  with  his  back  against 
the  round  water-tank,  about  four  feet  from  the  end  of  the  car,  and 
a  little  to  the  right  of  the  centre  of  the  tank.  A  violent  collision 
occurred,  the  result  of  which  was  the  moving  the  tanks  and  plain- 
tiff, and  both  his  feet  and  legs  were  crushed,  and  they  had  to  be 
aniputated. 

There  was  conflict  of  testimony  as  to  the  position  of  plaintiff. 
A  witness  for  defendant  testified  that  his  feet  and  legs  were  hang- 
ing down  over  the  end  of  the  car.  The  superintendent  of  the 
road  testified  that  when  the  train  was  made  up,  and  tbe  engine  at- 
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tached,  and  they  were  ready  to  go,  and  the  whistle  was  blown,  then 
the  men  were  to  get  on,  and  anywhere  they  could  find  a  place.  He 
had  issued  orders  to  that  effect,  and  said  the  water  car  was  not  a 
safe  place.  The  plaintiff  testified  that  he  never  heard  any  snch 
orders ;  that  the  orders  were  to  get  on  the  cars  that  were  attached 
to  the  engine,  when  the  whistle  blew. 

There  was  a  conflict  as  tolhe  engineer's  condition  as  to  sobriety 
at  the  happening  of  the  accident.  A  witness  (a  saloon-keeper) 
testified  tliat  immediately  after  "  he  was  pretty  full,"  and  he  also 
said :  *^  Henry  Moore  [engineer]  drank,  and  drank  lots,  too."  The 
master  mechanic,  on  the  other  hand,  testified  that  immediately 
after  the  accident  happened  he  jumped  on  the  engine,  and  the  en- 
gineer was  sober. 

The  question  first  arises,  did  the  undisputed  facts  warrant  a  sub- 
mission of  the  case  to  the  jury  ?  In  other  words,  whether  the 
plaintiff,  in  getting  upon  the  car,  as  stated  by  himself,  was  gniltv 
of  an  act  evidently  dangerous,  and  in  so  doing  was  guilty  oi  sucn 
negligence  as  should  preclude  him  from  having  a  verdict  as  a 
matter  of  law.  In  Railroad  Co.  v.  Stout,  17  Wall.  657,  suBMnnovio 
the  supreme  court  says :  "  It  is  true,  in  many  cases,  "**• 
that,  where  the  facts  are  undisputed,  the  effect  of  them  is  for  the 
judgment  of  the  court,  and  not  for  the  decision  of  the  jury.  This 
is  true  in  that  class  of  cases  where  the  existence  of  such  facts  come 
in  question,  rather  than  where  deduction  or  inferences  are  to  be 
made  from  the  facts.  ...  In  some  cases,  too,  the  necessary  infer- 
ence from  the  proof  is  so  certain  that  it  may  be  ruled  upon  as  a 
question  of  law.  If  a  sane  man  voluntarily  throws  himself  in  con- 
tact with  a  passing  engine,  there  being  nothing  to  counteract  the 
effect  of  this  action,  it  may  be  ruled,  as  a  matter  of  law,  that  the 
injury  to  him  resulted  from  his  own  fault,  and  that  no  action  can 
be  sustained  by  him  or  his  representatives.  So,  if  a  coachman  in- 
tentionally drives  within  a  few  inches  of  a  precipice,  and  an  acci- 
dent happens,  negligence  may  be  ruled  as  a  question  of  law.  On 
the  other  hand,  if  he  had  placed  a  suitable  distance  between  his 
coach  and  the  precipice,  but  by  the  breaking  of  a  rein  or  axle, 
which  could  not  have  been  anticipated,  an  injury  occurred,  it  might 
be  ruled,  as  a  question  of  law,  that  there  was  ho  negligence  and  no 
liability.  But  these  are  extreme  cases.  The  range  between  them 
is  almost  infinite  in  variety  and  extent.  Upon  the  facts  proven  in 
such  cases,  it  is  a  matter  oi  judgment  and  discretion — of  sound  in- 
ference— what  is  the  deduction  to  be  drawn  from  the  undisputed 
facts.  Certain  facts  we  may  suppose  to  be  clearly  established,  from 
which  one  sensible,  impartial  man  would  infer  that  proper  care  had 
been  used,  and  that  there  was  no  negligence.  It  is  this  class  of 
cases,  and  those  akin  to  it,  that  the  law  commits  to  the  decision  of 
the  jury.  Twelve  men,  of  the  average  of  the  community,  com- 
prising men  of  education,  and  men  of  little  education,  and.  men  of 
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learning,  and  men  whose  learning  consists  only  in  what  the^  have 
themselves  seen  and  heard, — the  merchant,  the  mechanic,  the 
farmer,  the  laborer, — these  sit  toother,  consult,  apply  tlieir  sepa- 
rate experience  of  the  affaii*s  of  life  to  the  facts  proven,  and  dmw 
a  unanimous  conclusion.  This  average  judgment,  thus  given,  it  is 
the  great  effort  of  the  law  to  obtain.  It  is  assumed  that  twelve 
men  know  more  of  the  common  affairs  of  life  than  does  one  man ; 
that  they  can  draw  wiser  and  safer  conclusions  from  admitted  facts 
thus  occurring  than  can  a  single  judge."  2  Redf.  B.  B.  231 ;  Pat- 
terson V.  Wallace,  1  McQueen,  748 ;  Mangam  v.  Brooklyn  B.  Co., 
38  K  Y.  455 ;  Detroit  &  M.  B.  Co.  v.  Van  Steinbuij,  17  Mich. 
99.  See  other  cases  therein  cited ;  also  Fernandes  v.  Kailway  Co., 
52  Cal.  46  ;  Houston  &  G.  N.  B.  Co.  v.  Bandall,  50  Tex.  261. 

We  hold  that  case  should  have  gone  to  the  jury,  and  that  the 
motion  for  nonsuit  was  properly  denied. 

Then,  it  not  appeai'ine  from  the  evidence  adduced  by  the  plain- 
tiff that  this  case  should  have  been  determined  by  the  court  on 
presentation  of  plaintiff's  case,  it  was  incumbent  on  defendant  to 
prove  a  want  of  care.  In  Bailroad  Co.  v.  Gladmon,  15  Wall.  401, 
itj's  said :  '^  If  there  are  circumstances  which  convict  him  [plain- 
tiff] of  concurring  negligence,  the  defendant  must  prove  them,  and 
thus  defeat  the  action."  In  that  case  a  quotation  is 
A«  TO  w2n^i  made  f i-om  Oldfield  v.  New  Tork  &  H.  B.  B.  Co.,  14 
cABc  jq-^  Y^  310,  wherein  Denio,  J.,  says :  "  I  am  of  an  opin- 

ion that  it  is  not  a  rule  of  law  of  universal  application  that  the 
plaintiff  must  prove  affirmatively  that  his  conduct  on  the  occasion 
of  the  injury  was  cautious  and  prudent  .  .  .  The  culpability  of 
the  defendant  must  be  proved  affirmatively  before  the  case  can  go 
to  the  jury  ;  but  the  absence  of  any  fault  on  the  part  of  the  plain- 
tiff may  be  inferred  from  circumstances,  and  the  disposition  of  men 
to  take  care  of  themselves,  and  keep  out  of  difficulty,  may  properly 
be  taken  into  consideration." 

The  jury  in  this  case  had  fairly  presented  to  them  the  fact  as  to 
whether  the  boarding  of  the  car  by  plaintiff  was  done  at  the  proper 
time,  viz.,  when  the  whistle  blew  for  the  men  to  get  on ;  and 
whether  the  plaintiff  used  proper  care  and  caution  in  getting  on 
the  tank  car,  and  sitting  where  lie  did.  Were  the  jury  to  presume 
upon  the  cai-elessness  of  the  engineer,  and  was  the  plaintiff  to  so 
presume  ?  Did  not  the  juir^  determine  that  with  ordinary  caution 
in  the  engineer  the  plaintiff  was  in  a  position  safe  from  harm  t 
They  had  before  them  the  proqf  that  the  water-tanks  moved  for- 
ward by  the  collision,  and  the  water  car  was  knocked  off  the  track. 
They  must  have  been  satisfied  that  the  conduct  of  the  engineer  was 
reckless,  and  that  he  acted  regardless  of  the  consequences.  Had 
the  engine  driver  moved  his  engine  with  due  cai*e,  plaintiff  was 
safe,  whether  his  legs  hung  over  the  end  of  the  car  or  not,  and  he 
cannot  be  charged  with  negligence  in  presuming  that  the  engine- 
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driver  would  use  due  care.  They  had  before  them  the  testimony 
that  Hobsou  was  a  stranger  to  the  engineer^  and  knew  nothing 
about  him.  They  had  before  them  the  contested  point  of  the  posi- 
tion of  the  legs  of  plaintiff,  and  the  jury  had  this  instruction  given 
them  :  "If  you  Una  that  an  order  was  made  by  defendant  in  regard 
to  tlie  time  and  place  of  getting  on  the  train  to  return  to  the  end 
of  the  track,  and  the  plaintiff  violated  the  order  by  getting  on  the 
car  before  the  train  was  made  up,  or  before  the  signal  was  given  to 
get  upon  the  train,  and  that  such  violation  contributed  proximately 
to  this  injuiy  received  by  plaintiff,  he  cannot  recover ;"  and  the 
trial  judge  had  before  him  all  the  witnesses,  could  judge  of  their 
manner  of  giving  evidence,  etc.,  and  he  refused  a  new  trial. 

The  next  matter  that  presents  itself  for  consideration  is,  did  the 
plaintiff  and  the  engineer  occupy  such  relations  towards  each  other 
that  the  act  of  the  one  exempted  the  common  employer  (the  rail- 
road company)  from  liability*  The  plaintiff's  business  was  only  to 
drive  the  teams  from  the  end  of  the  line  for  the  distri-  co-sERVAiim 
bution  of  ties  still  further  on.  Mr.  J.  C.  Fitch  was  his  immediate 
superintendent  or  foreman.  Mr.  Montandon  was  Fitch's  immedi- 
superior,  and  engineer  of  the  track-laying  department.  The  plain- 
tiff had  nothing  whatever  to  do  with  the  locomotive  engineer,  save 
to  be  taken  to  and  from  his  dinner  as  ordered  by  Mr.  Fitch.  His 
work  was  not  directly  connected  with  this  engineer.  Had  a  fellow- 
teamster  injured  the  plaintiff,  then  he  could  not  recover  from  the 
employer,  on  the  only  just  and  true  basis  laid  down  in  all  the  de- 
cisions, and  more  particularly  the  Moranda  case,  93  111.  302,  s.  c, 
34  Amer.  Rep.  168,  wherein  this  cogent  language  and  argument 
is  used  :  "  Where  servants  of  the  same  master  are  directly  co-oper- 
ating with  each  other  in  a  particular  business,  at  the  time  of  the 
injury,  or  are,  by  their  usual  duties,  brought  into  habitual  conso- 
ciation, it  may  well  be  supposed  that  they  have  the  power  of  in- 
fluencing each  other  to  toe  exercise  of  constant  caution  in  the 
master's  work  (by  their  example,  advice,  and  encouragement,  and 
by  reporting  delinquencies  to  the  master)  in  as  great,  and  in  most 
cases  in  a  greater  decree  than  the  master.  If,  then,  each  such 
servant  knows  tliat  neither  he  nor  his  fellow-servant,  if  injured  by 
the  other's  negligence,  can  have  redress  against  tlie  master,  he  has 
such  incentive  to  constant  care  that  the  well-being  of  society  in 
such  cases  does  not  demand  that  the  master  be  made  to  answer. 
The  same  considerations  of  policy  which,  to  avoid  injury  to  third 
persons,  usually  demand  that  the  master  be  held  responsible,  seem 
plainly  not  to  demand  it  in  the  case  of  such  co-servants.  But 
though  servants  are  men  employed  by  the  same  master,  still,  unless 
either  their  duties  are  such  as  that  tney  usually  bring  about  per- 
sonal associations  between  such  servants,  or  unless  they  are  actually 
co-operating  at  the  time  of  the  injury  in  hand,  or  in  the  same  line 
of  employment,  they  have  no  power  to  incite  each  other  to  caution 
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by  conneely  exhortation,  or  example,  or  by  reporting  delinquencies 
to  tlie  master,  and  the  well-^eing  of  society  in  sncn  case  mast  de- 
pend upon  the  devotion  of  the  servant  to  the  interests  of  the 
master,  and  the  zeal  of  the  master  to  promote  a  constant  exercise 
of  due  care  by  his  servants."  And,  further,  says  the  opinion : 
'^  Where  servants  of  a  common  master  are  not  consociated  in  tlie 
discharge  of  their  duties ;  where  tlieir  employment  does  not  require 
co-operation,  and  does  not  bring  them  together,  or  in  such  relations 
that  they  can  exercise  an  influence  upon  each  other  for  the  promo- 
tion of  proper  caution, — in  such  case  the  reason  of  the  rule  holding 
the  master  responsible  for  damages  resulting  from  the  negligence 
of  one  of  his  servants  seems  reasonably  to  apply  with  as  great  force 
as  if  a  stranger  were  the  party  injured." 

And  even,  in  application  to  the  case  at  bar,  can  be  invoked  the 
reasoning  of  Chief-Justice  Shaw  in  the  celebrated  case  of  Farwell 
V.  Boston  &  W.  R.  Corp.,  4  Mete.  49  ;  s.  c,  38  Amer.  Dec  339, 
wherein  he  says:  "Where  several  persons  are  employed  in  the 
conduct  of  one  common  enterprise  or  undertaking,  and  the  safetv 
of  each  depends  to  a  great  extent  on  the  care  and  skill  with  which 
each  other  shall  perform  his  appropriate  duty,  each  is  the  observer 
of  the  conduct  oi  the  other,  can  give  notice  of  any  misconduct,  in- 
capacity, or  neglect  of  duty,  and  leave  the  service  if  the  common 
employer  will  not  take  such  precautions,  and  employ  such  agents, 
as  tlie  safety  of  the  whole  party  may  require.  By  these  means  the 
safety  of  each  will  be  mucii  more  elS^ectually  secured  than  could  be 
done  by  a  resort  to  the  common  employer  for  indemnity  in  the 
case  of  loss  by  the  negligence  of  each  other."  Farwell  v,  Boston 
&  W.  R.  Corp.,  arose  from  injuries  received  by  an  en^neer 
through  the  carelessness  of  another  servant  of  the  company,  m  the 
management  of  the*switch,  and  the  court,  in  announcing  this 
doctrine  of  the  exemption  of  the  employer  from  liability,  says  that 
it  is  a  nice  question,  and  adds  a  "  caution  against  any  hasty  con- 
clusions as  to  the  application  of  this  rule  to  a  case  not  fully  within 
the  same  principle." 

The  Supreme  Coui:t  of  the  United  States  in  Randall  v.  Balti- 
more &  O.  R.  Co.,  109  U.  S.  478 ;  s.  c,  3  Sup.  Ct.  Rep.  322 ; 
B.  c,  15  Am.  &  Eng.  R.  R.  Cas.  243,  sav  that  hitherto  this  court 
had  not  occasion  to  decide  who  were  fellow-servants,  and  that  for 
the  purpose  of  that  case  it  was  not  necessary  to  '^  undertake  to  lay 
down  a  precise  and  exhaustive  definition  of  the  general  rule,  or  to 
weigh  the  conflicting  views  which  have  prevailed  in  the  courts  of 
the  several  States."  There  a  switchman  was  injured  by  a  train 
where  there  was  "  net-work  of  tracks."  There  was  no  evidence 
that  the  tracks  were  improperly  constructed,  or  that  the  engine- 
driver  was  unfit  for  his  dutv.  The  court  there  say  that  the  gen- 
eral rule  of  law  is  established  that  one  who  enters  in  the  service  of 
another  takes  upon  himself  the  ordinary  risks  of  the  negligence  of 
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his  fellow-servant  in  the  course  of  his  employment.  There  the 
plaintiff  was  in  attendance  on  his  switches,  and  must  have  known 
all  the  dangers  attendant  tliereupon,  and  could  look  out  for  the 
consequences.  In  the  case  at  bar  no  such  conditions  arise.  The 
engineer  was  taking  plaintiff  to  his  work,  which  was  separate  and 
distinct  from  that  of  the  engineer.  If  the  work  of  plaintiff  was 
performed  on  or  about  the  train,  then,  by  the  rules  as  laid  down  in 
the  prevailing  line  of  authorities,  he  would  have  been  a  fellow- 
servant  with  the  engineer.  We  do  not  think  the  case  at  bar  comes 
within  this  case  ;  nor  the  case  of  Hough  v.  Railway  Co.,  100  U.  S. 
213;  nor  in  Armour  v,  Hahn,  111  U.  S.  313;  s.  c,  4  Sup.  Ct. 
Rep.  433 ;  nor  AbenS  v.  Terre  Haute  R.  Co.,  18  Ohio,  14.  It 
does  not  come  within  Seaver  v.  Boston  &  M.  R.,  14  Gray,  466, 
and  Gilman  v.  Eastern  R.  Corp.,  10  Allen,  233,  as  the  cases  are 
stated  in  defendant's  brief.  We  have  had  no  access  to  these  cases, 
but  we  do  not  agree  with  tliem  as  defendant  states  them. 

Russell  V.  Hudson  River  R.  Co.,  17  N.  T.  134,  cited  on  this 
point  by  defendant,  we  have  examined  and  find  that  the  plaintiff 
was  employed  in  loading  gravel  and  sand  at  the  pits  where  they 
were  dug,  upon  cars,  for  transportation  where  filling  was  required. 
He  and  the  others  thus  employed  were  paid  monthly.  The  com- 
pany took  them  to  and  from  liew  York  (their  home),  they  paying 
no  fare.  On  tlie  occasion  of  the  accident  the  plaintiff  helpeia  to 
unload,  and  his  duties  were  then  ended,  and,  on  proceeding  further, 
he  was  injured.  And  say  the  court:  ^^  It  is  not,  I  think,  entirely  ' 
clear  that  the  defendants  would  not  have  had  a  right,  under  their 
agreement  with  the  plaintiff,  to  insist  upon  returnmg  to  the  city  at 
night.  The  gravel  train  could  not  be  properly  managed  by  the 
engineer  alone.  It  appears  that  some  of  the  men  who  worked  in 
the  gravel-pit  also  manned  the  brakes.  Apportion  of  the  hands 
employed  lived  in  the  citv,  and  the  defenaant  may  have  relied 
upon  them  to  work  the  brakes  in  case  of  necessity,  upon  return  of 
the  train,  and  may  have  taken  this  as  a  consideration,  in  agreeing 
to  bring  them  home  at  night." 

There  could  not  be  any  reasonable  supposition  that  this  plaintiff 
— a  teamster,  and  nothing  more — ^had,  in  the  slightest  degree,  any- 
thing to  do  with  the  movement  of  this  train  hauling  materials.  In 
the  above^ited  case  some  of  the  workmen  were  used  in  and  about 
the  train  in  moving  it  It  is  not  analogous  to  this  case,  and  we 
think,  also,  the  court  rather  begged  the  question  in  that  case.  The 
eminent  jurists  deciding  those  cases  put  them,  especially  the  Far- 
well  case,  on  the  ground  of  public  policy,  saying  that,  "  in  consider- 
ing the  rights  and  obligations  arising  out  of  particular  relations,  it 
is  competent  for  courts  of  justice  to  reeard  considerations  of  policy 
and  general  convenience,  and  to  draw  from  them  such  rules  as  will, 
in  their  practical  application,  best  promote  the  safety  and  security 
of  all  parties  concerned."    The  railways  were  then  but  few,  and 
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only  for  sliort  distances.  The  employees  could  be  known,  one  to- 
the  other,  and  to  the  common  master,  and  the  dire  consequences  of 
the  rules  so  established  could  not  have  been  foreseen. 

Judge  Deady,  in  Gilmore  v.  Northern  Pac.  R.  Co.,  18  Fed.  Rep. 
866 ;  8.  c,  15  Am.  &  £ng.  R.  R.  Cas.  304,  in  commenting  on  those 
c;i8es,  in  reference  to  the  responsibility  of  tlic  master  by  negligence 
of  fellow  servants,  uses  this  apt  language:  ^'In  the  progress  of 
society,  and  tlie  general  substitution  of  ideal  and  invisible  mastei-s- 
and  employers  for  the  actual  and  visible  ones  of  former  times,  in 
the  form  of  corporations  engaged  in  varied,  detached,  and  wide- 
spread operations,  it  has  been  seen  and  fel^that  the  univei-sal  sip- 
plication  of  the  rule  often  resulted  in  hardship  and  injustice. 
Accordingly  the  tendency  of  the  more  modern  autliorities  appears  to> 
be  in  the  direction  of  such  modification  and  limitation  of  this  rula 
as  shall  eventual!}'  devolve  upon  the  employer,  under  these  circum- 
stances, a  due  and  just  share  of  the  responsibility  for  the  lives  and 
limbs  of  the  persons  in  its  employ." 

The  harsh  doctrine  that  an  employee  is  presumed  to  take  the 
risks  incident  to  the  undertaking,  and  that  he  is  paid  for  the  same, 
should  never  be  invoked  unless  it  applies  to  a  case  where  each 
others  conduct  can  be  observed  ;  as  wliere,  for  instance,  one  miner 
holds  the  drill  while  another  strikes,  or  where  in  blasting  or  timi)er- 
ing,  each  is  in  a  situation  to  know  the  want  of  care  of  the  other.  Any 
other  application  of  such  doctrine  is,  in  our  opinion,  witliout  dis- 
respect to  others,  contrary  to  the  dictates  of  common  justice  and 
common  humanity.  It  is  time  that  courts  were  coming  back  to- 
the  doctrine  of  ^^  respondeat  superior^  It  will  best  insure  Siifety 
to  life  and  limb  by  throwing  the  risk  upon  those  who  can  best 
guard  against  the  dangers,  ana  who  ought  to  use  the  utmost  caution 
in  the  employment  of  their  agents. 

The  supreme  court  of  California,  in  Teomans  v.  Contra  Costa  S. 
N.  Co.,  say  (44  Cal.  71):  *•  Great  objections  have  been  made  xk> 
the  rule  which  relieves  a  master  from  liability  for  damages  in- 
curred by  the  negligence  of  a  fellow  servant.  While  the  rule  is 
too  firmly  supported  by  authority  to  be  overthrown,  we  are  unwil- 
ling to  extend  it  beyond  the  limits  designated  by  the  general  lino 
of  decisions.  Courts  have  gone  so  far  as  to  relieve  from  resj)on8i- 
bility  corporations  acting  through  general  agents,  within  the  scope 
of  their  authority,  classing  the  foreman,  managers,  and  superin- 
tendents, with  those  under  them,  as  co-laborers;  but  the  supreme 
court  of  the  United  States  begins  to  turn  the  tide,  and  Judsje 
Field,  in  his  learned  and  admirable  opinion  of  Chicago,  M.  &  St» 
P.  R.  Co.  V.  Ross;  112  U.  S.  377;  s.  c,  5  Sup.  Ct.  Rep.  184;  s.  c, 
17  Am.  &  Eng.  R.  R.  Cas.  501,  quotes  approvingly  from  Redfield 
(volume  1,  p.  554)  these  words:  ^  The  consequences  of  mistake  or 
misapprehension  upon  this  point  have  led  many  courts  into  con- 
clusions greatly  at  variance  with  the  common  instinct  of  reason  and 
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liuinanitj,  and  have  tended  to  interpose  an  nn warrantable  sliield 
between  tne  condnct  of  railway  employees  and  the  just  responsibility 
of  the  company.  We  trust  that  the  reasonableness  and  justice  of 
this  construction  will,  at  no  distant  day,  induce  its  universal 
adoption.' " 

To  accord  justice,  the  greatest  difficulty  is  how  to  determine  who 
are  fellow-servants.  If,  as  before  said,  they  are  those  who  could 
be  watched  by  their  fellows,  then  it  would  be  unjust  to  hold  the 
employers  responsible.  In  the  Ross  case  it  is  said :  ^'  But  not- 
witnstanding  tiie  number  and  weight  of  such  decisions,  there  are  in 
this  country  many  adjudications  oi  courts  of  great  learning,  restrict- 
ing the  exemption  to  cases  where  the  fellow  servants  are  engaged 
in  the  same  department,  and  act  under  the  same  immediate  direc- 
tion, and  holding  that,  within  the  reason  and  principle  of  the 
doctrine,  only  sudi  servants  can  be  considered  as  are  engaged  in 
the  same  common  employment.  It  is  not,  however,  essential  to 
the  decision  of  the  present  controversy  to  lay  down  a  rule  which 
will  determine  in  all  cases  what  is  to  be  deemed  such  an  employ- 
ment, even  if  it  were  possible  to  do  so." 

The  Koss  case  held  the  railroad  company  liable  for  injuries  to 
the  engineer  caused  by  the  negligence  of  the  conductor  of  the 
same  train  in  not  showing  the  engineer  an  order  from  the  train 
dispatcher  of  the  coming  of  a  gravel  train,  with  which,  by  reason 
thereof,  a  collision  occurred  ;  and  the  court  puts  its  decision  upon 
the  ground  that  the  conductor  had  control  of  the  train,  and  direc- 
tion of  the  engineer,  bi'akemen,  etc.,  and,  "as  to  them  and  the  train, 
he  stands  in  the  place  of  and  represents  the  corporation."  Four  of 
the  membfers  of  the  supreme  court  dissent  from  the  opinion  of  the 
majority  of  the  court.  Thus,  it  will  be  seen  that  in  the  minds  of 
just  and  learned  jurists  no  agreement  exists.  It  is  to  be  hoped 
that  there  will  be  uniformity  of  decisions  on  this  question,  so  vital 
to  the  general  welfare,  and  that  the  definition  as  to  who  are  fellow 
servants  will  be  more  definitely  fixed. 

The  real  issue  in  this  case  is,  as  given  in  the  instructions  of  the 
court,  as  follows:  "If  the  jury  believe  from  the  evidence  in  this 
case,  and  from  all  the  circumstances  in  proof,  that  the  plaintiff  was 
employed  by  the  defendant  a  sateamster  for  the  purpose  of  drawing 
ties,  and  not  employed  as  a  hand  on  the  train,  and  it  was  not  any 
part  of  his  duty  to  be  connected  with  the  train,  then  the  court  in- 
structs yon  that  the  plaintiff  would  not  be  considered  in  law  in  the 
same  line  of  employment  as  the  engine  driven*.  If  you  believe, 
however,  from  the  evidence,  that  the  plaintiff  was  employed  by  tlio 
defendant  for  the  purpose  of  driving  a  team,  and  was  also  employed, 
and  it  was  a  part  of  his  duty,  to  be  connected  with,  and  he  formed 
a  part  of,  the  working  force  of  and  on  the  construction  train,  then 
the  court  instructs  you  that  it  would  be  considered  in  law  that  ho 
was  employed  in  the  same  line  of  employment  as  the  engine-driver ; 
28  A.  &  E.  n.  Cas.— 24 
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and  in  that  case  you  would  find  for  the  defendant  on  that  point, 
unless  you  believe  from  the  evidence  that  the  engine-driver  was  in- 
competent, and  that  such  incompetency  was  known  to  the  defend- 
ant prior  to  his  employment,  or  that  such  incompetencv  has  been 
shown  by  the  evidence  to  have  been  known  to  the  deiendant,  by 
some  a^nt  or  officer  of  the  defendant,  prior  to  the  accident,  who 
had  a  right  to  remove  him,  and,  having  the  power  to  remove  him, 
failed  to  remove  him." 

This  was  the  gist  of  the  case,  and  we  take  it  that  no  other  error 
would  have  worked  an  injury  to  defendant.  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Ross,  112  U.  S.  377;  s.  c,  5  Sup.  Ct.  Rep.  184;  s.  c, 
17  Am.  &  Eng.  R.  R.  Cas.  SOl;  Brobst  v.  Brock,  10  Wall.  619, 

We  do  not  understand  whether  or  not  it  was  determined  by  the 
district  judge  whether  the  affidavit  of  Dr.  Handy  and  Mr.  Pomeroy 
were  used  on  motion  for  a  new  trial.  If  so  used,  we  hold  they 
were  not  sufficient,  because  it  does  not  appear  that  the  testimony 
was  discovered  after  the  trial.     Arnold  v.  okaggs,  35  CaL  687. 

The  only  question  which  now  i*emains  is,  were  the  damages  ex- 
cessive? The  verdict  and  judgment  were  for  $30,000.  On  the 
DAMAen.  motion  for  a  new  trial,  the  district  judge  was  of  opinion 
that  it  was  excessive  to  the  amount  of  $15,000.  That  sum  in 
open  court,  was  remitted  by  plaintiff,  and  accordingly  judgment 
was  rendered  for  $15,000.  We  do  not  deem  that  amount  to  be 
too  much  compensation  for  the  loss  of  both  legs  by  a  healthy  man 
of  middle  age. 

Before  closing,  one  or  two  other  points  should  be  considered. 
It  is  urged  that  the  complaint  does  not  state  a  cause  of  action,  and 
80  no  evidence  was  admissible  under  it,  for  the  reason  that  negli- 
ALLBOAnoHov  gence  'of  defendant  is  not  alleged  with  sufficient 
raouoBicB.  particularity.  The  complaint  was  filed  Mai'ch  12, 
1883.  Jl  demurrer  was  filed  April  8,  1883,  making  two  grounds 
of  demurrer:  "That  the  fii*st  alleged  cause  of  action  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  that  the  second 
alleged  cause  of  action  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  This  amounts  to  a  general  demurrer  to  the  two 
statements  of  the  cause  of  action  or  counts  of  the  complaint.  On 
December  11,  1883,  an  amended  complaint  was  filed,  the  same  as 
the  first,  except  is  added  the  allegation  of  due  care  on  the  part 
of  the  plaintiff. 

No  demurrer  seems  to  have  been  filed  to  the  amended  com- 

Elaint ;  hence  any  insufficiency  which  might  have  then  been  cui*ed 
y  amendment  may  not  now  be  ursed  as  ground  for  revei-sal.     The 
complaint,  however,  alleges  (section  4)  that  the  engine 
BmaSLwuH  was  out  of  order,  and  that,  by  reason  thereof,  and  the 
NODKMURBEBM  negHgeuce  and  careless  handling  of  the  same  bv  de- 
fendant and  its  servants,  the  car  on  which  plaintin  was, 
was  driven  with  great  violence  against  a  box  car  standing  on  de- 
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fendant's  track,  by  which  plaintiff  vras  injured.  Section  8  states 
that  plaintiff  got  on  a  train  of  cars  of  defendant  to  be  carried,  etc. 
For  separate  canse  of  action  the  complaint  alleges  that  plaintiff 
was  rightfully  on  a  train  of  cars  of  defendant,  and  that,  while  on 
said  train  of  cars,  a  collision  occurred,  caused  by  the  nes^ligence  of 
defendant  and  its  servants,  whereby  plaintiff  was  injnred,  etc. 
Were  it  admitted — which  is  not  necessary  for  us  to  decide  here — 
that  this  complaint  would  be  obnoxious  to  a  special  demuiTcr  on 
the  ground  that  the  alleged  negligence  is  not  stated  with  sn£5cient 
particularity,  we  are  or  opinion  that  it  is  sufficient,  as  against  a 
general  demurrer.  Evidence  must  not  be  pleaded  ;  onlj'  the  gen- 
eral or  ultimate  facts  need  be  alleged.  It  would  be  proper  to 
prove  that  a  collision  occurred  by  reason  of  a  defective  brak^ ; 
that  the  brake  was  defective  by  reason  of  an  unsound  piece  of 
wood;  that  the  unsound  piece  of  wood  was  used  by  a  drunken  work- 
man ;  and  that  defendant  did  or  by  due  diligence  could  have 
known  him  to  be  drunken,  and  retained  him  in  that  service.  All 
these  facts  tend  to  prove  that  a  collision  occurred  by  reason  of 
iiegli^nce,  which  is  the  alleged  fact  to  be  demonstrated.  But  it 
would  be  bad  pleading,  and.  obnoxious  to  a  special  demurrer  on 
that  ground.  JBliss,  Code  PL  §  211 ;  Thomp.  Neg.  1246  et  seq.; 
and  see  Railway  Co.  -w.  McDaniels,  107  U.  S.  454;  s.  c,  2  Sup. 
Ct.  Rep.  932;'01dfield  v.  Railroad  Co.,  14  K  T.  310;  Boone, 
Code  r\.  §  174,  and  cases  cited. 

It  is  also  objected  that  the  court  permitted  evidence  to  go  to  the 
jury  tending  to  show  that  the  engineer  was  drunk,  or  under  the  in- 
nuence  of  liquor,  at  the  time,  because  that  fact  was  not  DRxmnimMs 
alleged.  This  evidence  was  part  of  the  re8  gestcB,  It  "^'^  ^""^ 
was  one  of  the  proximate  tacts  existing  at  the  time  tending  to 

?rove  that  the  engine  was  negligently  driven  against  other  cars, 
'he  engineer  being  drunk  did  not  injure  plaintiff ;  it  was  the  col- 
lision, caused,  perhaps,  by  intoxication.  The  court  permitted 
evidence  tending  to  show  that  the  engineer  was  habitually  intoxi- 
cated, and  a  reckless  ''  runner."  This  was  competent,  as  tending 
to  show  that  at  the  time  alleged  he  handled  his  engine  negligently. 
It  tended  to  prove  the  alleged  fact  of  a  collision  caused  by  negli- 
gence. The  court  permitted  evidence  that  this  engineer  was  re- 
puted to  be  a  reckless  runner,  and  in  the  habit  of  becoming  intoxi- 
cated. While  this  was  error,  it  is  not  such  an  error  as  should 
reverse  in  this  case.  It  could  only  affect  the  question  whether  the 
engine  was  handled  negligently.  Were  that  a  doubtful  question 
in  this  case,  then  this  evidence  should  influence  us  to  reverse  the 
judgment.  But  the  evidence  is  clear  and  overwhelming  that  the 
engine  was  driven,  under  circumstances  of  great  danger,  with 
reckless  violence  against  cars  standing  on  the  track.  That  being 
true,  this  evidence  could  not  affect  the  verdict  in  this  case. 

The  amended  judgment  rendered  seventeenth  November,  permit- 
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ting  the  judgment  of  twelfth  of  December,  1883,  to  stand,  upon 
the  plaintiff  remitting  $15,000,  and  the  order  denying  the  motion 
for  a  new  trial,  are  affirmed. 
Barnes,  J.,  concurs. 

Shields,  C.  J.  (dissenting), — I  am  unable  to  concur  in  the  able 
opinion  of  my  brother.  Judge  Porter,  in  this  case,  and  will  briefly 
state  my  reasons  why.  I  think  the  opinion  fails  to  consider  at  all 
important  questions  raised  by  the  record,  and  discussed  before  ns^ 
QuwiioOT.  upon  argument,  while  the  conclusion  reached  on  some 
of  the  questions  discussed  I  think  are  wrong.  Several  important 
questions  were  discussed  on  argument,  and,  among  other  objections, 
appellant  insisted,  in  the  first  place,  that,  even  though  the  plaintiff 
had  otherwise  shown  himself  entitled  to  recover,  his  own  negli- 
gence so  contributed  to  the  injury  as  to  preclude  a  recovery.  In 
the  second  place,  that  the  plaintiff  was  a  fellow  servant  with  Moore^ 
the  engineer,  through  whose  alleged  negligence  the  injury  oc- 
curred, and  was  tlierefore  not  entitled  to  recover.  No  negligence 
of  the  defendant  being  shown,  all  proof  of  the  general  reputation 
of  Moore  for  unfitness,  by  reason  of  his  general  habits  of  mtoxica- 
tion,  being  improperly  in  the  case,  is  without  force  to  charge  the 
defendant  with  negligence.  And,  third,  that  the  court  evred  in 
its  rulings  and  instructions.  There  were  other  questions  discussed, 
but  the  main  cotitention  was  over  these  propositions,  as  I  have 
stated  them.  Upon  these  questions  I  now  desire  to  state  my 
views. 

1.  The  proposition  that,  in  an  action  of  this  kind,  the  plaintiff 
coMTRiBUTORT  cauuot  rccovcr,  provided  his  own  negligence  contributed 
wBouaEKCB.  tQ  ^jjQ  injury  received,  is  too  well  founded  in  reason, 
and  justified  by  authority,  to  admit  of  question, — hardly  of  discus- 
sion. Sucli  must  be  regarded  as  settled  law.  The  cases  which 
announce  such  doctrine  are  too  numerous  to  recite,  but  reference 
to  a  few  are  given  here :  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  25 
Mich.  274;  Marquette,  H.  &  O.  R.  Co.  v.  Handford,  39  Midi. 
539;  Daniels  v.  Clegg,  28  Mich.  32;  Minick  v.  City  of  Troy,  83 
N.  Y.  514. 

In  the  25  Mich,  case  the  following  language  is  used :  "  The  law 
is  too  well  settled  by  the  overwhelming  weight  of  authority,  both 
in  England  and  the  united  States,  to  be  now  disputed,  that,  in  an 
action  like  this — recovery  for  an  injury  arising  from  negligence  of 
the  defendants  in  carrying  on  their  lawful  business,  without  wanton 
or  intentional  wrong — the  plaintiff  cannot  recover  if  his  own  negli- 
gence directly  or  approximafely  contributed  to  produce  the  injury, 
though  the  defendants  may  also  have  concurred  in  producing  the 
result.  This  rule,  it  is  time,  often,  perhaps  generally,  fails  to  pro- 
duce justice,  and,  upon  abstract  principles  of  right  and  wrong,  may 
be  said  to  be  frequently  unjust  in  its  operation.     Justice  might 
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seem  to  require  that  each  shonld  bear  the  loss  in  the  proportion 
tliey  have  respectively  contributed  to  the  injury.  But  precisely 
here  lies  the  aifiicnlty  which  is  inherent  in  the  nature  of  the  sub- 
ject, and  tlie  intirnnty  necessarily  incident  to  all  human  adminis- 
tration of  justice, — the  impossibility  of  ascertaining  which  portion 
of  the  injury  was  producea  by  the  negligence  of  the  one,  and  what 
by  the  other,  and  in  apportioning  to  each  his  just  share  of  liability. 
.  .  .  The  absence  ox  contributory  negligence  on  the  part  of  the 
plaintiff  is  therefore  just  as  essential  an  element  in  tne  cause  of 
action  as  the  negligence  of  the  defendants,  and  just  as  clearly  con- 
stitutes a  necessary  part  of  the  plaintiff's  case ;  and  until  he  has  shown 
it,  or  until,  in  some  way,  it  appears  from  the  evidence,  he  does  not 
make ^mimorfacie case.'*  See  also  Wilson  v.  Charlestown,  8  Allen, 
138 ;  Gfalena  &  C.  U.  R.  Co.  v.  Fay,  16  111.  658 ;  Warner  v.  New 
York  C.  R.  Co.,  44  N.  T.  465. 

There  are  certain  exceptions  to  this  rule,  of  course,  and  what 
they  ai*e  is  very  fully  and  ably  shown  in  the  discussion  of  the  ciise 
in  25  Mich.,  but  a  consideration  of  those  exceptions  in  this  case  is 
not  important.  The  rule  being  so  well  settled,  any  further  discus- 
sion, I  think,  iff  unprofitable.  But  whether  the  plaintiff  has  been 
guilty  of  contributory  negligence  is  usually  a  question  of  fact  for 
the  jury,  and  not  one  of  law  for  the  court  Of  course,  there  may 
be  cases  where  the  negligence  is  so  apparent,  and  the  question  so 
free  from  doubt,  that  it  becomes  the  duty  of  the  court  to  say  that 
theplaintiff  has  been  himself  so  negligent  as  to  preclude  a  recovery. 

To  warrant  the  court,  however,  in  deciding  that  in  any  given  case 
the  plaintiff  was  guilty  of  negligence,  such  case  must  be  very  clear, 
and  one  that  reasonably  and  fairhr  would  warrant  no  other  inference 
than  that  of  negligence.  When,  therefore,  the  question  of  negligence 
depends  upon  a  disputed  state  of  facts,  or  when  the  facts,  though 
not  disputed,  are  such  that  different  minds  might  honestly  draw 
different  conclusions  from  them,  the  court  cannot  give  positive  in- 
structions upon  that  subject,  but  must  leave  the  jury  to  draw  their 
own  conclusions  upon  the  fact,  and  upon  the  question  of  negligence 
dependent  upon  them.  Grand  Eapids  &  I.  R.  Co.  v.  Judson,  34 
Mich.  506;  Sutton  v,  Wauwatosa,  29  Wis.  21. 

On  the  trial  of  this  case;  it  appears  the  plaintiff  contended  that 
thei'e  was  no  evidence  of  contributory  negligence  on  his  part,  while 
the  defendant,  with  equal  earnestness,  insisted  that  the  evidence  of 
such  fact  was  so  clear  that  it  was  the  duty  of  the  court  to  have 
directed  a  verdict  in  its  favor,  and  that,  even  if  this  were  not  so, 
thei'e  was  still  error  in  the  instructions  given  on  the  subject,  and  in 
its  submission  to  the  jury.  To  determine  which  of  these  opposing 
positions  is  correct,  we  must  examine  into  the  testimony  given  on 
the  trial,  and  the  charge  of  the  court.  The  case  in  behalf  of  the 
plaintiff  mainly  rested  on  his  own  testimony ;  at  least,  so  far  as  the 
circumstances  of  the  accident  itself,  this  is  true.     From  his  testi- 
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monj  it  appears  that  he  was  in  the  employ  of  tlie  defiBndant,  en- 
^ged  as  a  workman  in  the  constrnction  of  its  road,  or,  rath^^  a 
branch  thereof;  that  on  the  day  he  was  injured  he,  in  common 
with  two  or  tliree  hundred  other  employees,  were  taken  on  board 
a  train  of  box  cars  from  the  point  wnere  they  were  working  back 
over  the  road,  to  Benson,  a  distance  of  four  or  five  miles,  for  din- 
ner; that,  after  obtaining  the  dinner,  he  jumped  upon  an  engine 
and  water  car,  upon  which  wei*e  two  large  water  tanks,  believing 
that  was  the  train  that  was  to  take  him  back  to  his  work ;  but,  in- 
stead thereof,  the  train  was  carelessly,  and  at  a  high  rate  of  speed, 
backing  down  the  line  of  the  road  against  some  stationary  cars 
standing  thereon  ;  and  that,  in  the  collision  which  took  place,  both 
his  legs  were  broken  in  such  a  manner  that  amputation  thereof 
became  necessary ;  that  he  was  called  by  the  whistle  of  the  loco- 
motive to  ^o  upon  such  train,  and  did  so,  believing  it  was  the  train 
to  convey liim  back  to  his  work;  and  claims,  further,  that,  by 
reason  of  such  whistle  of  the  locomotive,  he  was  properly  upon  the 
car  in  question ;  and  that  the  accident  took  place  by  and  through 
the  carelessness  of  Moore,  the  engineer  in  charge  of  such  loco- 
motive. 

There  is  testimony  on  behalf  of  the  defendant  tending  to  show 
that  this  was  a  locomotive  and  car  upon  which  the  plaintiff  had  no 
business  to  be ;  that  it  was  simply  switching  in  the  yard  opposite 
the  eating-house  where  plaintin  obtains  his  dinner,  and  that  plain- 
tifiE  sat  in  the  rear  of  the  car  as  it  backed  up  against  the  stationary 
cars,  with  his  feet  hanging  over ;  and  that  he  was  careless,  not  only 
in  going  upon  the  car  in  question,  but  also  in  the  manner  in  which 
he  sat  npon  the  car.  In  this  regard  it  is  proper  to  state  that  the 
plaintiffs  own  testimony  shows  that  the  empty  cars  upon  which  ho 
came  to  his  dinner  were  on  another  track  from  the  one  he  was  on, 
an^  that  he  was  aware  of  the  fact  when  he  went  upon  the  water 
car  upon  which  he  was  injured.  From  the  evidence,  I  have  no 
doubt  the  qiiestion  of  contributory  iiegligence  was  one  of  fact  for 
the  jury.  Jt  is  true  there  are  some  things  shown  in  the  proofs  of 
appellant  which,  if  taken  as  true,  no  court  should  hesitate  to  de- 
clare the  plaintiff  guilty  of  such  negligence  as  to  prevent  a  recov« 
ery — such,  for  instance,  as  that  tendmg  to  show  that  the  plaintiff 
went  upon  the  car  where  he  was  hurt  Knowing  the  same  was  not 
the  car  for  him  to  ride  upon,  and  while  such  car  was  backing  up 
and  switching,  before  the  time  had  come  for  him  to  go  upon  an- 
other car  at  all ;  and  that  he  negligently  rode,  with  his  legs  hang- 
ing  down  over  thp  rear  of  the  car,  while  it  was  being  propelled 
backwards  against  the  stationary  cars.  If  such  were  the  fact,  of 
course,  no  court  should  hesitate  in  declaring  the  plaintiff  guilty  of 
such  gross  negligence  as  would  anywhere  prevent  a  recovery  on  his 
part.  But  this  proof  was  denied  by  the  plaintiff,  and  thereupon  it 
oecame  a  question  for  the  jury,  who,  and  not  the  court,  ai'e  to  as- 
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certain  the  truth  from  the  conflicting  testimony.  Conley  v. 
McDonald,  40  Mich.  150 ;  Railway  Co.  v.  Slattery,  39  Law  T. 
(N.  S.)  265 ;  Improvement  Co.  v.  Munson,  14  Wall.  448 ;  Pleasants 
V.  Fant,  22  Wall.  122;  Hickman  v,  Jones,  9  Wall.  201. 

This  was  a  question  of  fact,  depending  upon  the  credibility  of 
witnesses,  or  inferences  from  facts  about  which  honest-minded  men 
might  fairly  differ,  and  therefore  it  became  a  question  of  fact  for 
the  jury.  But,  while  this  was  so,  the  appellant  had  a  clear  legal  right 
to  insist  that  the  question  should  be  fairly  submitted  to  the  jury 
under  proper  instructions.  I  do  not  think  tliat  was  done.  Appel- 
lant, on  this  branch  of  the  case,  asked  the  court  the  following  re- 
quest: "If  you  find  that  the  plaintiff,  in  tlie  exercise  of  ordinary 
care,  might  have  avoided  the  injury,  either  by  getting  upon  a 
different  car,  or  occupying  a  different  place  upon  the  same  car,  and 
such  want  of  ordinary  care  contributed  approximately  to  the  injury, 
he  cannot  recover.''  This  was  refused,  and,  I  think,  wrongly  so. 
The  request  was  proper  in  form,  and  pertinent  and  correct  in  law, 
and  there  was  no  similar  instruction  given  in  the  general  charge. 
The  court  in  the  instruction  did  use  the  following  language :  *'  If 
there  be  negligence  on  the  part  of  the  defendant,  then  whether  it 
should  be  exempt  from  liability  by  reason  of  contributory  negli- 
gence of  the  plaintiff  is  a  question  for  your  determination,  under 
the  evidence,  as  applied  to  the  law  of  contributory  negligence/' 
That  is  the  only  reference  to  the  question  of  contributory  negligence 
throughout  the  entire  charge.  Evidently  the  judge,  in  giving  this 
instruction,  intended  to  rerer  again  to  the  subject,  but  omitted  to 
do  so.  This,  it  is  easy  to  see,  aid  not  present  the  question  as  fully 
and  fairly  as  it  was  appellant's  right  to  have  done.  The  jury  should 
have  been  told,  in  substance,  that  if  the  plaintiff,  by  going  upon 
that  pai'ticular  car,  at  the  time  and  under  the  circumstances  that  he 
did,  or  by  reason  of  the  position  taken  by  him  thereon,  or  by  any 
other  act  of  his  disclosed  by  the  evidence  and  belief  by  the  jury, 
was  guilty  of  negligence  contributing  to  the  injury  suffered  ;  or  if 
he  omitted  to  exercise  such  due  care  as  a  reasonable,  prudent,  and 
careful  pereon  would  have  taken  to  avoid  the  accident,  then  he 
could  not  recover.  The  rules  of  law  applicable  to  the  subject 
should  have  been  plainly  stated.  Nothing  of  the  kind,  however, 
appears  in  the  instruction,  and  the  jury  are  left  entirely  in  the  dark 
as  to  what  it  meant  by  "the  law  of  contributory  negligence,"  or 
even  as  to  what  that  expression,  so  used  by  the  court,  meant.  The 
request  of  the  appellant  should,  therefore,  have  been  given ;  and, 
under  the  circumstances,  there  being  an  entire  absence  of  anything 
similar  in  the  charge -of  the  court,  it  was  error  lo  have  refused  it. 
The  opinion  of  my  Brother  Porter  omits  entirely  any  reference  to 
this  feature  of  the  question  of  contributory  negligence,  which  was 
one  of  the  vital  questions  in  this  case,  and  one  tliat,  it  seems  to  me, 
should  demand  serious  consideration  at  our  hands.     It  is,  indeed, 
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stated  in  that  opinion  that  the  facts  disclosed  by  the  record  are  snch 
that  the  conr*  coald  not  properly  have  decided  the  question  of  con- 
tributory negligence,  and  so  far  I  agree  with  the  opinion  of  Judge 
Porter.  What  1  say  is,  That  the  question  was  not  fairly  submitted 
to  the  jury,  which  is  a  wholly  different  question  from  the  one 
whether  or  not  the  trial  judge  should  have  passed  upon  the  ques- 
tion of  contributory  negligence. 

2.  I  next  consider  the  question  arising  out  of  the  relations  which 
the  plaintiff  bore  to  Moore,  the  engineer,  through  whose  negligence 
oo-sBBVAHTs.  lic  claims  he  was  hurt,  and  the  proof  as  to  Moore's  un- 
fitness for  the  position  he  occupied.  The  plaintiff  on  the  trial 
sought  a  recovery  upon  the  two  distinct  theories:  Firat,  that  the 
defendant  was  liable  to  the  plaintiff  for  the  negligence  of  Mooi*e 
the  same  as  it  would  be  to  a  passenger  or  other  person  not  in  its 
employ,  Moore  not  being  a  fellow  servant  with  the  plaintiff ;  and, 
second,  even  if  this  were  not  so,  and  plaintiff  and  Moore  were  fel- 
low servants,  still  defendant  was  liable  to  the  plaintiff  on  the  ground 
that  it  was  negligent  in  retaining  l^oore  in  its  employment  after 
he  had  become  unfit  by  reason  of  iiabits  of  intoxication  to  discharge 
the  duties  of  his  place,  and  that  these  habits  were  so  notorious  the 
defendant  should  have  known  them. 

In  view  of  these  theories  upon  the  trial  it  is  necessary  to  notice 
the  case  as  made  by  the  declaration.  That  is  composed  of  two 
counts  or  causes  of  action.  In  the  first  the  negligence  is  charged 
as  follows :  "  That  the  engine  or  locomotive  used  by  defendant  in 
drawing  its  train  was  imperfect,  and  out  of  order,  and  in  an  unsafe 
condition  ;  that  by  reason  of  such  unsafe  condition  of  said  engine, 
and  the  negligent  and  careless  handling  of  the  same  by  the  deiend- 
ant  and  its  servants,  the  car  upon  which  plaintiff  was,  was  driven 
with  great  violence  against  the  box  car  standing  upon  its  said  rail- 
road track,  by  which  plaintiff  was  thrown  with  great  violence 
against  said  box  car,  and  both  his  feet  were  caught  between  said 
box  car  and  the  car  upon  which  said  plaintiff  was."  The  second 
count  alleges  the  negligence  as  follows:  "  That  while  he  (plaintiff) 
was  upon  said  train  of  cars,  as  aforesaid,  at  the  said  town  of  Ben- 
son, in  the  county  of  Cochise,  in  said  territory,  a  collision  occurred 
on  said  ittilroad,  caused  by  the  negligence  of  said  defendant  and  its 
servants,  whereby  the  pUintiff  was  much  injured,  and  had  both  his 
legs  so  bruised,  crushea  and  mangled  that  it  was  necessary,  in  order 
to  save  plaintiff's  life,  to  amputate  both  of  the  said  legs.'' 

This  is  the  declaration  entire,  so  far  as  it  undertakes  to  charge 
negligence.  On  the  trial  the  plaintiff  recovered  upon  the  theories 
just  stated,  both  of  which  were,  by  the  cotirt,  submitted  to  the 
]ury,  who  rendered  a  general  verdict  for  the  plaintiff.  It  is  there- 
fore uncei'tain  which  theory  recovery  was  had  upon.  The  court 
permitted  the  proof  of  the  general  habits  of  intoxication  of  Moore, 
against  the  objection  of  appellant  that  the  same  was  incompetent 
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ana  inadmissible  under  the  complaint.    I  feel  entirely  ciBrtain  tbat 
this  objection  should  have  been  sustained. 

The  complaint  disclosed  no  such  cause  of  action  as  proven  in 
this  regard,  and  did  not  apprise  appellant  that  the  same  would  be 
provea  against  it  as  a  ground  of  recovery.  This 
appellant  was  entitled  to  know.  It  is  a  rule  of  pleading 
that  ^'  every  system  of  judicial  altercation  has  for  its 
object  the  accomplishment  of  two  ends, — the  first  to  apprise  the 
parties,  and  the  second  to  apprise  the  court,  of  its  precise  subject  of 
controversy ;  and  these  ends  imply  the  necessity  for  position  in  the 
use  of  words,  in  order  to  avoid  equivocation, — to  guard  against  the 
mischief  and  injastice  of  misleading  statements.  In  construing  the 
language  of  the  declaration  the  courts  estimate  reasonable  intend- 
ments, and  read  and  apply  the  terms  in  the  natural  and  usual  sense, 
and  without  supposing  this  or  that  qualification,  which,  thou^ 

r Bible,  is  not  fairly  mdicated."  Batterson  v.  Chicago  &  G.  T. 
Go.,  49  Mich.  187 ;  s.  c,  13  N.  W.  Eeptr.  508. 

In  Flint  &  P.  M.  R.  Co.  v.  Stark,  38  Mich.  717,  it  is  said : 
^^  Negli^nce  consists  in  the  failure  to  observe  that  degree  of  care 
which  tne  law  requires  for  the  protection  of  the  interests  liable  to 
be  injuriously  affected  by  the  want  of  it.  In  making  out  negligence, 
the  first  requisite  is  to  show  the  existence  of  the  duty  whicli  has 
been  neglected.  That  duty  is  necessarily  set  out  in  the  declaration, 
and  the  neglect  averred,  and  the  failure  to  prove  it  is  a  failure  to 
make  out  me  plaintiff's  case."  See,  also,  Bluffton  v.  Mathews,  92 
Ind.  213;  Oilman  v.  Eastern  R.  Corp.,  10  Allen,  233. 

In  the  case  before  us  the  direct  cause  of  the  injury  was,  of  course, 
the  alleged  negligence  of  Moore  in  running  the  locomotive  at  too 
high  a  rate  of  speed,  and  the  plain  negligence  of  the  company  upon 
which  alone  the  pi*oof8  undertake  to  hold  it  responsible,  aside  from 
the  theory  that  Moore  and  plaintiff  were  fellow  servants,  was  tlie 
omission  on  its  part  to  make  frequent  or  any  examination  into  the 
qualifications  or  habits  of  Moore  after  having  employed  him,  there 
being  no  claim  that  there  was  not  due  care  in  Iiiring  him  in  the 
first  instance.  Now,  under  any  system  of  pleading,  code  or  other- 
wise, the  facts  upon  which  negligence  is  claimed  must  be  stated. 
Marquette  H.  &  O.  R.  Co.  v.  Marcott,  41  Mich.  433;  s.  c.  2  N.  W. 
Reptr.  795.  In  that  case  it  is  stated  that  '^  reason  and  good  sense,  as 
well  as  law,  compel  the  plaintiff,  by  his  declaration  in  these  cases, 
to  inform  the  defendant  and  the  tribunal  what  the  complaint  is ; 
and  he  must  not  only  show  that  the  defendant  has  been  negligent, 
but  must  further  show  in  what  respect.  The  matters  of  negligence 
to  which  the  injurious  conseqiiences  referred  must  be  properly 
stated.''  See,  also,  Wright  v.  New  York  Cent.  R.  Co.,  25  N.  Y. 
666;  Boone,  Code  PI.  f  174;  City  of  Buffalo  v.  HoUoway,  7  N. 
Y.  493 ;  Taylor  v.  Insui-ance  Co.,  2  Bosw.  106  ;  Gautret  v.  Egerton, 
L.  R.  2  C.  P.  371. 
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There  is  no  hardship  to  plaintiff  in  this  or  any  other  form  of 
action  in  compelling  him  to  adhere  to  the  rnle  here  stated,  and 
which  is  supported  by  the  clear  weight  of  authority.  He  slionld 
know,  when  he  commences  his  suit,  the  ground  upon  which  he  is- 
to  proceed.  A  contrary  rule,  however,  or  one  which  would  sustain 
as  correct  the  general  allegations  of  negligence,  would  be  of  in- 
calculable hardship  to  a  defendent,  who  might  never  know  the 
negligence  or  omission  to  be  relied  upon  till  announced  for  the  first 
time  upon  the  trial.  I  do  not  mean  by  what  I  have  said  to  intimate, 
even,  tnat  such  proofs  of  ^neral  reputation  for  unfitness  as  were- 
offered  and  received  in  this  case,  but  against  objection,  may  not 
be  sufiScient  to  authorize  the  recovery  in  a  case  where  it  is  properly- 
pleaded.  I  have  no  doubt  that  if  an  employer  negligently 
employs  an  unfit  person,  generally  known  and  reputed  as  such,  or 
negligently  continues  such  a  person  in  his  employment  after  such 
reputation  ha3  become  known,  the  responsibilitv  must  rest  upon 
such  an  employer,  even  though,  in  point  of  iact,iie  may  have- 
been  ignorant  of  such  unfitness,  provided  reasonable  and  proper 
care  or  examination  and  supervision  would  have  made  known  such 
unfitness.  The  ignorance  itself 'would  be  regarded  as  negligence- 
in  a  case  in  whicn  any  proper  inquiry  would  have  obtained  the- 
necessary  information,  and  where  the  duty  to  inquire  was  plainly 
imperative.  But  in  such  case  the  plaintiff  must  allege  the  unfitness- 
of  the  person  employed, — the  knowledge  thereof  by  the  defendant, 
or  the  existence  of  such  facts  as  would  amount  to  actual  -knowledge 
on  the  part  of  the  defendant,  and  that  would  estop  the  defendant 
from  a  denial  thereof.  In  such  case,  upon  the  trial,  the  burden  is 
upon  the  plaintiff  to  prove  that  the  defendant  had  snch  knowledge 
of  such  claimed  unfitness,  either  actual  or  through  snch  facts  and 
circumstances  as  would  estop  the  plaintiff  from  denying  knowledge 
of  the  unfitness  of  such  servant  throiigh  whose  negligence  such 
iirjury  happened.  Quincy  Min.  Co.  v,  Kitts,  42  Mich.  34;  s.  c,  3- 
N.  ^.  Reptr.  240. 

The  difficulty  in  this  case  is  that  one  of  the  main  theories  and 
causes  upon  which  the  plaintiff  recovered  upon  the  trial,  namely^ 
the  negligence  of  the  defendant  in  I'etaining  Moore  in  its  employ 
after  his  unfitness  by  reason  of  his  habits  of  intoxication,  wliich 
were  so  notorious  that  the  defendant  should  have  known  them,  and 
would,  had  it  exercised  reasonable  care  in  the  management  and 
supervision  of  its  work  and  its  employees,  was  not  alleged  in  the 
complaint,  and  the  proof  of  such  cause  of  action  was  improperly 
received,  against  the  objection  of  the  defendant.  My  brethren, 
while  agreeing  that  this  proof  was  improperly  received,  think  it 
could  not  injure  the  deiendaht,  and  in  tnis  I  cannot  agree  with 
them.  It  cannot  be  known  from  the  charge  of  the  court,  and  the 
verdict  rendered,  but  that  the  recovery  was  had  upon  this  proof ; 
and,  certainly,  if  that  be  so,  it  cannot  be  said  the  proof  could  do  no 
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injury.  But  even  if  it  be  true  that  the  recovery  was  had  upon  the 
theory  that  the  defendant  was  liable  for  the  direct  negligence  of 
Moore,  then  the  admission  of  this  testimony,  admitted  to  be  in- 
competent,  would  be  error.  Its  natural  and  inevitable  effect  was 
to  prejudice  the  jury  in  passing  upon  any  subject  of  fact  submitted 
to  them, — to  induce  them  to  act  from  passion  rather  than  from 
judgment, 

3.  This  brings  me  to  a  consideration  of  the  question  whether 
Moore  and  the  plaintiff  were  fellow  servants  or  not.  Upon  thia 
subject  I  think  that  Moore  and  the  plaintiff  were  unquestionably 
fellow  servants,  and,  that  being  so,  the  law  is  well  oobkrvawts. 
settled  that  the  master  is  not  liable  to  those  in  his  employ  for 
injuries  directly  and  naturallv  charged  to  the  negligence  of  fellow 
servants,  nor,  under  the  autnorities,  does  it  mane  any  difference 
that  such  fellow  servants  are  in  different  depart^ients  of  einplo}*- 
ment,  provided  they  are  engaged  in  the  same  general  busitiess. 
Davis  V.  Detroit  &  M.  K.  Co.,  20  Mich.  105 ;  Farwell  v.  Boston  & 
W.  R.  Corp,,  4  Mete.  49 ;  Gilman  v.  Eastern  R.  Corp.,  10  Allen, 
233;  Boldt  v.lXew  York  Cent.  R.  Co.,  18  N.  Y,  432;  Weger  v. 
Pennsylvania  R.  Co.,  55  Pa.  St.  460 ;  Railway  Co,  v,  Devinney,  IT 
Ohio  fet.  209 ;  Moseley  v.  Chamberlain,  18  Wis.  700 ;  Randall  v, 
Baltimore  &  O,  R.  Co.,  109  U.  S.  478;  s.'c.,  3  Sup.  Ct.  Rep.  322. 

In  this  latter  case  it  is  held  that  a  brakeman,  working  a  switch 
for  his  train  on  one  track  in  a  railroad  yard,  is  a  fellow  servant 
with  an  engine-man  on  another  train  of  the  same  corporation,  upou 
an  adjacent  track,  and  cannot  maintain  an  action  against  the 
corporation  for  an  injury  caused  by  the  negligence  of  the  engine- 
man  in  driving  his  engine  too  fast,  and  in  not  giving  due  notice  of 
its  approach,  without  proving  negligence  of  the  corporation  in 
employing  an  unfit  engine-man.  The  pleader  in  that  case  followed 
the  rule  which  I  have  already  stated,  and  which  I  think  should 
prevail  in  all  similar  cases.  The  declaration  there  alleged  that  the 
servaift  through  whose  alleged  negligence  the  injury  took  place 
was  unskilful,  negligent,  and  unfit  to  pei'form  the  business  and 
employment  he  was  engaged  by  the  plaintiff  to  perform,  and 
that  his  unskilfulness  and  negligence  and  unfitness  were  known  to 
the  defendant.  The  doctrine  as  to  liability  for  negligence  of  a 
fellow  servant  in  that  case  is  stated  as  follows :  '^  The  general  rule 
of  law  is  now  firmly  established  that  one  who  enters  the  service  of 
another  takes  upon  himself  the  ordinary  risks  of  his  fellow  servants, 
in  the  course  of  the  employment ; "  and  while  declining  in  that 
case  to  lay  down  the  precise  or  the  general  definition  as  to  who  are 
fellow  servants,  the  court  says :  ''  Persons  standing  in  such  a  rela- 
tion to  one  another  as  did  this  plaintiff  and  the  engine-man  of  the 
other  train  are  fellow  servants,  according  to  the  very  great  prepon- 
derance of  judicial  authority  in  this  country,  as  well  as  to  the 
uniform  course  of  decisions  in  the  House  of  Lords,  and  in  the  Eng- 
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lish  and  Irish  courts,  as  is  clearly  sbown  by  the  cases  cited.  They 
are  employed  aud  paid  by  the  same  master.  The  dnties  of  the  two 
bring  them  to  work  at  the  same  place,  and  at  the  same  time ;  so 
that  the  negligence  of  the  one  in  doing  his  work  may  injure  tlie 
other  in  doing  his  work.  Their  separated  services  have  an 
immediate  common  object, — the  moving  of  the  trains.  Neither 
works  under  the  control  or  orders  of  the  other.  Eacli,  by  entering 
into  his  contract  of  service,  takes  the  risk  of  the  negligence  of  the 
other  in  performing  tlie  service ;  and  neither  can  maintain  an  action 
for  an  injury  caused  by  such  negligence  against  the  corporation, — 
their  common  master." 

Under  the  rule  here  laid  down,  Moore  and  the  plaintiff  were  un- 
questionably fellow  servants.  They  were  employea  and  paid  by  the 
same  master,  and  neither  worked  under  the  control  or  orders  of  the 
other ;  but  both  were  under  the  control  and  ordera  of  Fitch,  the 
foreman  of  the  work,  Moore  had  no  authority  whatever  over  the 
plaintiff.  Fitch  directed  when  the  train  should  start,  where  it 
should  go,  and  directed  tlie  plaintiff  and  the  other  workmen  when 
and  where  they  should  go  upon  the  train  to  be  conveyed  to  their 
dinner.  Both  Moore  and  the  plaintiff  were  therefore  directly  and 
absolutely  under  the  control  and  orders  of  Fitch.  They  were 
therefore  clearly,  in  my  judgment,  fellow  servants.  It  would 
serve  no  useful  purpose  to  undertake  to  collect  and  review  the 
many  and  conflicting  authorities  upon  this  subject,  of  who  are,  and 
who  are  not,  fellow  servants.  The  true  rule,  sanctioned  and  sus- 
tained by  the  highest  authority,  as  I  understand  it,  is  that  the  fel- 
low-servant for  whose  negligence  the  company  is  not  liable  is  one 
who  labors  in  the  same  common  employment,  and  who  has  not  au- 
thority over  the  one  injured,  and  who,  no  more  than  the  injured 
party,  is  charged  with  the  discretionary  exereise  of  powers  and  du- 
ties resting  upon  and  belonging  to  the  company.  The  person 
causing  the  injury  by  his  negligence  must  occupy  some  superior  or 
commanding  position  to  that  of  the  person  injured.  Chicago  & 
N.  W.  R.  Co.  V.  Bavfield,  37  Mich.  205 ;  Moon  v.  Railroad  Co.,  8 
Va.  Law  J.  540 ;  ifashville  &  D.  R  Co.  v.  Jones,  9  Heisk.  27 ; 
Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete.  49 ;  Randall  v.  Balti- 
more &  O.  R.  Co.,  109  U.  S.  478 ;  s.  c,  3  Sup.  Ct.  Rep.  322. 

In  Bartonshill  Coal  Co.  v.  Reid,  3  McQueen,  266,  and  same  Co. 
V.  McGuire,  3  McQueen,  300,  the  parties  injured  were  miners,  em- 
ployed to  work  in  a  coal  pit,  and  the  party  whose  negligence  caused 
the  injury  was  employed  to  attend  the  engine  by  which  they  were 
let  down  into  the  mine.  The  same  engine,  however,  raised  the 
coal  from  the  bottom  of  the  mine  to  the  surface.  In  that  case  it 
.  was  held  that  the  engineer  and  the  workmen  were  engaged  in  a 
common  work,  the  court  saying :  "  The  miners  could  not  perform 
their  part  unless  they  were  lowered  to  their  work,  nor  could  the 
end  01  their  common  labor  be  attained  unless  the  coal  which  they 
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ot  was  raised  to  the  pit's  mouth,  and,  of  course,  at  the  close  of  the 
ay's  labor,  the  workmen  must  be  lifted  out  of  the  mine.    Every 

J  person  who  engaged  in  snch  an  employment  must  have  been  per- 
ectly  aware  that  all  this  was  incident  to  it,  and  that  the^service 
was  necessarily  accompanied  with  the  danger  that  the  person 
intrusted  with  the  machinery  might  be  occasionally  negligent,  and 
fail  in  his  duty." 

I  do  not  think  that  the  case  of  Chicago.  M.  &  St.  P.  R.  Co.  v. 
Eoss,  decided  by  the  supreme  court  of  the  United  States,  and  relied 
upon  by  the  plaintiff,  establishes  any  other  or  different  doctrine 
from  that  tliat  I  have  stated.  That  case,  like  all  the  others,  on  ex- 
amination, would  be  found  to  put  the  right  of  recovery  upon  the 
ground  that  the  person  through  whose  negligence  the  injury  hap- 
pened was  in  a  place  of  authority  over  the  person  injured,  and  oc- 
cupied such  a  position  as,  for  the  time  bein^,  to  stand  in  the  place 
of  and  represent  the  company.  Oi  course,  in  snch  a 
case  as  that,  there  can  be  no  question  about  the  liabil- 
ity of  the  company  for  the  injuries  so  caused ;  but  it "  is 
not  true  to  say  that  Moore  stood  in  any  such  position  or  attitude 
in  the  present  case.  In  the  Koss  case,  just  cited,  Mr.  Justice 
I'ield,  in  pronouncing  the  very  able  opinion,  says:  "There  is,  in 
our  judgment,  a  clear  distinction  to  be  made  in  their  relation 
to  a  common  principle  between  servants  of  a  corporation  exercis- 
ing no  supervision  over  othei-s  engaged  with  them  in  the  same  em- 
ployment, and  agents  of  the  corporation,  clothed  with  the  control 
and  management  of  a  distinct  department,  in  which  their  duty  is 
entirely  that  of  direction  and  superintendence.  A  conductor, 
having  the  entire  control  and  management  of  a  railway  train,  occu- 
pies a  very  different  position  from  the  brakemen,  the  porters,  and 
other  subordinate  employees.  He  is,  in  fact,  and  should  be  treated, 
as  the  personal  representative  of  the  corporation,  for  wliose 
negligence  it  is  responsible  to  subordinate  servants.  .  .  .  We 
know  from  the  manner  in  which  railways  are  operated  that,  sub- 
ject to  the  general  rules  and  orders  of  the  directors  of  the  com- 
panies, the  conductor  has  entire  control  and  management  of  the 
train  to  which  he  is  assigned.  He  directs  when  it  shall  start,  at 
what  speed  it  shall  run,  at  what  stations  it  shall  stop,  and  for  what 
lenirth  of  time,  and  evervthincj  essential  to  its  successfnl  movc« 
ments;  and  all  persons  employed  on  it  are  subject  to  his  order.  In 
no  proper  sense  of  the  term  is  he  a  fellow  servant  with  the  fire- 
men, the  brakemen,  the  porters,  and  the  engineer.  Tlie  latter  are 
fellow  servants  in  the  running  of  the  train  under  his  direction,, 
who,  as  to  them  and  the  train,  stands  in  the  place  of  and  represents 
the  corporation.  Now,  I  concur  in  all  that,  and  give  it  my  full 
sanction,  but  I  cannot  see  how  the  case  can  aid  the  plaintiff  at  all 
here.  The  reasoning  there  used  and  employed,  as  I  look  at  it,  is 
directly  opposed  to  the  position  of  plaintiff  in  this  Ciisc.    Upon  the 
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trial  there  was  no  pretence,  and  conld  be  none,  that  the  engineer, 
Moore,  stood  in  the  place*  of,  or  in  any  manner  represented,  the 
company.  As  I  have  already  stated,  h^  was  simply,  %like  the 
plaintiff,  acting  under  the  orders  and  control  of  the  foreman  of  the 
work,  who  directed  when  and  how  the  train  should  be  moved.  I 
think  I  have  now  said  enough  to  indicate  my  views  upon  the  feat- 
ures of  the  case  stated,  to  show  why  I  cannot  concur  in  the  opin- 
ion filed.  Of  course,  the  rule  that  l  have  stated  here  does  not  ex- 
empt tlie  defendant  from  liability  from  negligence  in  employing 
an  unfit  servant,  or  negligently  retaining  such  servant  in  its  em- 
ployment. Such  a  case,  if  properly  alleged  and  proved,  may  jus- 
tify a  recovery,  but  under  tiie  declaration  in  the  present  case  no 
such  recovery  could  be  had.  As  I  have  shown,  the  defendant  was 
entitled  to  have  such  a  case  properly  alleged.  It  is  true,  an 
amendment  may  remedy  this  hereafter ;  but  that  does  not  help  the 
plaintiff  now,  as  the  case  stands.  The  objection  made  to  such 
proof  affected  the  substantial  rights  of  the  defendant  on  this  ti-ial, 
and  it  is  entitled  to  the  benefits  thereof.  For  the  reasons  stated  I 
think  the  verdict  and  judgment  should  be  reversed. 

Co-Servantt. — See  note  to  Oalvo  «.  Charlotte,  etc.,  R.  Co.,  onttf,  827.    See 
LouiAville  &  N.  R.  Co. «.  Brioe,  pod. 
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V. 

The  Hannibal  and  St.  Joseph  B.  Co^  Appellant 

(86  Miiiouri,  685.) 

It  is  the  duty  of  an  employer  to  use  reasonable  and  ordinary  care  and  fore- 
sight in  procuring  appliances  for  the  use  of  his  servants,  and  in  keeping  the 
same  in  repair.  But  he  is  not  reouired  to  furnish  absolutely  safe  machinery, 
and  what  is  reasonable  and  ordinary  care  depends  upon  the  nature  and 
character  of  the  implement  and  the  dansers  to  be  encountered  in  its  use. 

The  right  of  the  servant  to  recover  damages  for  injuries  incurred  in  the 
use  of  defective  machinery,  depends  upon  proof  that  the  injuries  were  so  in- 
curred, and  that  the  master  was  aware  of  the  defect,  or  that  the  use  of 
reasonable  care  on  his  part  would  have  disclosed  the  defect. 

Knowledge  of  defects  on  the  part  of  the  ap^ents  of  the  employer,  who  are 
intrusted  with  the  duty  of  procuring  machinery  and  keeping  the  same  in 
repair,  is  to  be  attributed  to  the  employer. 

While  the  servant  is  not  bound  to  search  for  latent  defects,  he  must  take 
notice  of  those  which  are  open  to  his  observation,  and  of  which  he  has 
knowledge;  and  if,  with  such  information,  he  continues  to  use  the  imple- 
ment, he  does  so  t»t  his  own  risk,  as  to  injuries  arising  from  such  known  de- 
fects. 

It  is  not  the  province  of  the  court  to  determine  the  weight  of  the  evidence ; 
and  where  it  is  conflicting,  a  demurrer  to  the  evidence,  and  instructions  of  a 
like  character,  are  properly  refused. 
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It  is  error  to  8]n|^1e  out  a  servaDt  upon  whom  none  of  the  duties  of  the 
master,  as  to  furnishing  proper  appliances  and  keeping  the  same  in  repair, 
devolve,  and  predicate  a  right  to  recover  upon  such  servant's  knowledge  of 
•defects,  or  his  want  of  ca^e. 

Appeal  from  Macon  Circuit  Court. — Hon,  Andrew  Ellison, 
Judge. 

Reversed. 

Strong  cfe  Mosman^  Smith  (&  Krcmthoff  and  Oeorge  W.  Eaaley 
for  appellant. 

J,  Z.  Berry  for  respondent. 

Black,  J. — The  plaintiflE,  a  carpenter,  was  in  the  employ  of  the 
•defendant,  and  was  engaged  in  repairing  bridges.  He  and  his  co- 
laborers  had  furnished  to  them  a  hand-car,  which  they  used  in 
transporting  themselves  and  their  tools  from  place  to  place.  On 
the  occasion  in  question,  he  ^  and  his  co-laborers,  seven  fact& 

in  all,  got  on  the  car  witli  a  chest  of  tools.  They  acted  with 
«ome  haste,  in  order  to  look  after  two  or  more  bridges  that  even- 
ing. While  going  at  the  rate  of  nine  or  ten  miles  an  hour,  the< 
liandle  broke  and  the  plaintiff  was  injured.  He  sues  for  damages 
because  of  these  injuries,  and  charfi^es  negligence  on  the  part  of 
•defendant  in  this,  (1^  that  the  handle  hadbeen  made  from  brittle 
ash  wood,  unfit  for  tlie  use,  and  (2)  that  it  had  been  permitted  to 
remain  in  use  without  inspection  for  five  years,  by  reason  of  which 
long  use  and  exposnre  it  had  become  unsafe. 

The  first  question  raised  is  as  to  whether  there  was  any  evidence 
to  warrant  the  court  in  submitting  the  cause  to  the  jury.  Plain- 
tiff had  used  the  car  for  two  months  before  the  acci-  btidbmobtooo 
'dent.  The  handle  was  about  four  feet  long,  passed  'o'"*^- 
throu&:h  an  eye  of  iron  by  which  it  was  held  at  tiie  middle.  When 
it  broKe,  plaintiff  was  at  one  end  of  the  handle,  another  of  the 
^ang  was  at  the  other,  and  a  third  was  at  the  middle,  all  at  work 
propelling  the  car.  He  says  the  handle  was  smooth,  and  one  could 
not  tell  tliat  it  was  defective  unless  examined  for  defects  or  taken 
out;  that  he  did  not  know  that  it  was  defective;  that  it  appeared 
all  riffht.  Four  carpenters  were  called  by  the  plaintiff  and  were 
examined,  with  the  broken  implement  before  them,  as  experts. 
It  appears  the  handle  broke,  off  quite  square  at  the  iron  bana,  and 
;at  this  point  was  somewhat  colored  by  iron  rust,  and  at  the  broken 
part  showed  evidence  of  dry  rot  and  was  "  doty."  It  had  sun- 
'Checks  in  it,  or  rather,  on  the  outside.    These  witnesses  generally 

five  it  as  their  opinion  that  the  stick  was  taken  from  a  large  and 
rittle  tree  ;  some  say  from  near  the  sap,  and  others  say  they  can- 
not tell  as  to  that.  Some  of  them  say  it  was  taken  from  a  dead 
tree,  one  that  had  no  life  in  it ;  and  others  are  unable  to  express  an 
opinion  upon  that  question.  They  say  it  was  made  of  light  ash. 
One  witness  said  he  did  not  consider  it  a  strong  piece  of  wood  at 
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any  time;  anotlier,  that  it  was  light  ash  and  had  a  little  too  mnck 
age ;  that  it  wonld  he  lighter  if  taken  from  a  dead  tree  thati  if  taken 
from  a  green  one.  The  same  character  of  evidence  tends  to  show 
that  if  tlie  stick  was  from  a  dead  or  brittle  piece  of  timber,  all  thi& 
conld  be  detected  by  one  when  making  it  into  a  handle,  if  tha 
workman  paid  any  attention  to  that  matter.  It  is  said  merely 
looking  at  the  timber  would  not  discover  such  defects,  but  a  close 
examination  wonld,  and  that  its  weight  would  be  an  element;  if 
light,  that  wonld  indicate  that  it  had  been  taken  from  a  dead  tree. 
This  evidence  also  tends  to  show  that  the  handle,  when  in  the  car,, 
to  all  outward  appearances  was  fair.  One  witness  says  the  decay 
could  have  been  discovered  by  an  examination  at  the  band. 

The  defendant  proved  that  the  car  was  built  at  its  shops  at 
Hannibal.  Mr.  Goff  testified  that  he  was  a  carpenter,  and  that  he 
worked  at  the  shops ;  that  the  handle  was  of  his  make,  and  that  he- 
built  defendant's  hand-cars;  that  the  handles  came  to  him  sawed 
out,  and  that  he  examined  and  rejected  all  unfit  pieces ;  that  they 
are  fii'st  tested  by  observation,  then  in  the  vise,  nnd  again  when  in 
the  car.  He  says  it  is  not  usual  to  take  them  out  for  inspection 
after  they  are  once  in,  and  that  they  usually  last  as  long  as  the- 
other  portions  of  the  car;  that  no  hand-car  has  been  out  on  the 
road  for  more  than  two  years  until  brought  in  for  repair. 

1.  It  is  the  duty  of  the  master  to  use  reasonable  and  ordinary 
care  and  foresight  in  procuring  appliances,  and  in  keeping  the  same 
in  repair,  to  the  end  that  the  same  shall  be  safe.  He  is  not  re- 
quired to  furnish  absolutely  safe  appliatices.  What 
DoTT  or  MASTER  rcasouable  and  ordinary  care  is,  depends  upon  the  nature 
As^o  Appu.  ^^j  character  of  the  implement,  and  the  dangers  to  be 
encountered  in  its  use.  The  right  to  recover  damages 
in  this  class  of  cases  is  made  to  depend  upon  proof  that  the  injury 
was  caused  by  the  use  of  defective  machinery,  and  that  the  defend- 
ant was  aware  of  the  defect,  or  that  the  use  of  reasonable  care  on 
the  part  of  the  defendant  would  have  disclosed  the  defect.  Elliott 
V.  Railroad,  67  Mo.  272,  and  cases  cited.  Knowledge  on  the  part 
of  the  agents  of  defendant,  who  are  intrusted  with  the  duty  of 
procuring  the  machinery,  and  of  keeping  the  same  in  repair,  is  to 
oe  attributed  to  the  defendant.  Porter  v.  Railroad,  71  Mo.  66  ; 
s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  44.  While  the  servant  is  not 
bound  to  search  for  latent  defects,  he  must  take  notice  of  those 
which  are  open  to  his  observation,  and  of  which  he  has  knowledge  ; 
and  if,  with  such  information,  he  will  use  tlie  implement,  he  doe& 
so  at  his  own  risk,  as  to  injuries  arising  from  such  known  defects. 

There  is  no  direct  evidence  in  this  case  that  the  defendant  or 
its  agents  at  any  time  knew  this  handle  was  defective.  There  ia 
KuowLEDOE  OF  cvidcncc,  however,  tending  to  show  that  it  was  made  of 
DEFECT.  j^  ^^j^j  piece  of  timber  and  was  defective,  and  that  thia 

would  have  been  discovered  bv  the  use  of  reasonable  care  and  fore~ 
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sight  in  the  construction  of  the  car  and  its  equipments.  It  is  not 
onr  province  to  determine  the  weight  of  that  evidence  as  opposed 
to  that  offered  by  the  defendant.  It  tends,  also,  to  show  that  this 
defect  in  the  wood  was  one  which  would  not  be  discovered  by  its 
ordinary  use.  Under  these  circumstances,  and  this  state  of  the 
evidence,  the  demurrer  to  tlie  evidence  and  the  instructions  of  a 
like  character  were  properly  refused.    Siela  v,  Bailroad,  82  Mo.  430. 

2.  Objection  is  made  to  the  plaintiff's  first  instruction,  which  in 
substance  is,  that  if,  at  the  time  of  the  injury,  defendant  operated 
repair  or  machine  shops  at  Hannibal,  under  the  super-  ii»tbuction 
vision  of  a  foreman,  at  which  shops  the  hand-cars  used  ooksidbimd. 
on  tlie  road  were  furnished  and  repaired ;  that  the  handle  in  ques- 
tion wad  unsafe,  defective  and  unfit  for  use  in  the  car,  by  reason 
of  being  brittle  ash,  or  from  brittleness  or  unsoundness  occasioned 
by  long  use  and  exposure  to  the  weather ;  that  said  superintendent, 
or  foreman,  knew  of  said  defect,  or  by  ordinary  care  and  diligence 
might  have  known  thereof ;  that  plaintiff  was  injured  by  reason  of 
such  defects,  then  the  defendant  is  liable,  if  plaintiff  was  at  the 
time  exercising  ordinary  care,  and  was  unaware  of  such  defect.  We 
do  not  see  how  an  instruction  could  be  predicated  upon  knowledge 
of  the  defect  by  the  superintendent  of  the  machine  shops,  or  upon 
his  lack  of  care.  The  plaintiff  and  his  co-laborers  were  under  the 
immediate  charge  of  their  foreman,  Byan.  Plaintiff  says  Ryan 
gave  them  orders  for  everything  he  wanted  done ;  if  the  cars 
wanted  fixing,  he  told  them  to  go  and  do  it,  and  that  they  did  not 
do  it  unless  he  ordered  them  to  do  so ;  it  was  his  duty  to  see 
that  the  car  was  repaired ;  if  anything  was  wrong  with  the  ma- 
chinery he  ordered  new,  and  his  duty  was  to  report  to  the  superin- 
tendent of  that  department,  Carter,  who  lived  at  Brookfield.  The 
original  construction  and  testing  of  a  handle  was  delegated  to  Goff. 
These  facts  are  not  disputed.  It  is  unreasonable  to  infer  from  the 
evidence  that  a  car  should  be  sent  to  the  shops  to  l*ep€iir  a  handle, 
when  in  the  hands  of  carpenters.  The  only  mference  is,  that  such 
repairs  were  made  by  them  on  the  order  of  Ryan.  The  foreman 
of  the  shops  does  not  seem  to  have  had  any  duty  to  perform,  either 
as  to  testing  the  handles  when  made,  or  in  looking  to  the  repair. 
Goff  and  Ryan  stood  in  the  place  of  defendant  in  these  respects. 
It  was  error  to  single  out  an  agent  upon  whom  none  of  these 
duties  devolved,  and  predicate  a  right  to  recover  upon  hie  knowl- 
edge of  the  defect,  or  want  of  care.  For  these  reasons,  the  fii-st 
and  sixth  instructions  given  at  request  of  plaintiff  should  have  been 
refused. 

Plaintiff's  seventh  instruction  is  probably  included  in  the  record 
by  mistake,  as  there  is  but  one  count  in  the  petition. 

For  the  errors  before  stated,  the  judgment  is  reversed  and  the 
cause  remanded  for  new  trial.     The  other  judges  concur. 

Unsafe  Machinery. — See  note  to  Louisville  &  N.  R.  Co.  c.  Brice,  past. 
28A.&K  R.  Cos.— 25 
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NmLGS 
V. 

The  Kansas  CtiTi  St.  Joseph  and  Coukoil  Bluffs  R.  Ck>., 

Appellant. 

(85  Misamri,  599.) 

■ 

Where  a  railroad  has  knowledge  of  the  unfitness  and  incompetent^  of  a 
conductor  in  charge  of  its  train,  and  another  servant,  while  engaged  m  the 
proper  discharge  of  his  duties  as  brakeman,  is  precipitated  between  two  cars 
of  the  train  and  injured,  by  reason  of  such  incompetency  of  the  conductor, 
and  his  carelessness  in  having  drawn  the  pin  coupling  between  said  cars 
without  notifying  the  brakeman,  the  company  is  liable  for  such  injury. 

Where  one  in  hia  lifetime  assigns  a  judjfment  in  his  favor  and  dies  pending 
an  appeal  to  the  Supreme  Court,  the  assignee  will  be  substituted  as  a  party 
in  his  stead  in  the  latter  court.    R.  S.,  sec.  8671. 

Appeal  from  Buchanan  Oircait  Court. — ^Hon.  Jos.  P.  Gbubb, 
Judg^. 

Affirmed. 

The  instructions  ffiven  for  plaintiff  were  as  follows: 

*'  1.  It  was  the  duty  of  defendant  to  employ  careful,  reliable, 
and  competent  servants  to  conduct  and  manage  its  trains  and  cars, 
and  if  the  jury  believe  from  the  evidence  that  the  defendant  failed 
to  exercise  reasonable  care  in  the  employment  of  such  servant,  or 
if  defendant  failed  to  discharge  any  servant  or  employee  that  it  had 
good  reason  to  believe  was  careless,  unreliable  and  incompetent, 
and  injury  resulted  therefrom  to  plaintiff,  without  a  fault  on  his 
part,  and  while  engaged  in  the  discharge  of  his  duties  as  employee 
of  defendant,  then  defendant  is  liable  tor  such  injurv." 

"2.  If  the  jury  believe  from  the  evidence  that  Alfred  La  Brun- 
erie  was  not  a  fit  person  to  act  as  conductor  of  defendant's  trains, 
and  that  after  defendant  had  notice  of  such  unfitness  it  continued 
him  in  its  employ  as  such  conductor,  and  the  plaintiff,  while  en- 
gaged in  his  duties  as  a  brakeman  on  defendant's  train,  and  while 
exercising  reasonable  care,  was  precipitated  between  two  of  the 
cars  of  said  train  by  reason  of  the  carelessness  and  unfitness  of  said 
La  Brunerie,  as  conductor  of  said  train,  in  having  drawn  the  pin 
coupliiiy;  said  cars  without  notifying  plaintiff  tnereof,  whereby 

Elaintin  was  injured,  then  the  jury  will  nnd  for  plaintiff  and  assess 
is  damages  at  such  sum,  not  exceeding  twenty  thousand  dollars,  as 
thev  believe  from  the  whole  evidence  will  compensate  him  for 
such  injury." 

"  8.  if  the  jury  find  for  the  plaintiff  they  should,  in  estimating 
his  damages,  take  into  consideration  the  age  and  situation  of  the 
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plaintiff,  Lis  bodily  suffering  and  mental  anguish  resulting  from 
the  injury  received,  and  the  loss  sustained  by  want  of  the  limb 
injured,  and  the  extent  to  which  he  was  disabled  from  making  a 
support  for  himself  by  i*eason  of  the  injury  received." 

"  4.  The  jury  are  instructed  that  notice  to  the  general  superin- 
tendent of  the  raih'oad  company  is  notice  to  the  company.". 

The  following  instructions  were  given  at  defendant's  request : 

"  3.  Unless  the  jury  believe  from  the  evidence  that  the  conductor 
in  proof  was  habitually  negligent  in  the  discharge  of  his  duties,  and 
that  defendant  was  guilty  of  negligence  in  employing  him  as  con* 
ductor,  or  that  the  oefendant  negbgently  retained,  him  after  such 
carelq^ness  or  unfitness  became  obvious,  then  they  will  find  for  de- 
fendant." 

"  4.  There  is  no  evidence  that  defendant  was  guilty  of  negli- 
gence in  employing  said  conductor." 

'^  6.  A  single  act  of  negligence  does  not  establish  incompetency 
or  by  itself  have  any  tendency  to  do  so." 

^^  8.  Unless  the  conductor  in  the  discharge  of  his  duties  as  a  ser- 
vant of  defendant,  owed  as  a  duty,  or  was  required  by  his  duty  to 
defendant,  to  inform  the  plaintiff  that  he  had  cut  off  the  cars,  then 
the  jury  will  find  for  the  defendant." 

"  11.  If  the  jury  believe  from  the  evidence  that  plaintiff,  by 
his  own  negligence,  directly  contributed  in  any  degree  to  the  in- 
jury sued  for,  they  will  find  for  defendant." 

"  If  the  jury  believe  from  the  evidence  that  after  the  accident  in 
proof  at  Savannah,  the  defendant,  through  its  superintendent,  in- 
vestigated said,  accident  and  had  before  him  all  the  persons  con- 
nected with  the  train,  and  the  result  of  said  investigation  was  such 
that  a  man  of  ordinary  prudence  would  not  have  discharged  said 
conductor,  then  there  is  no  negligence  in  defendant  retaining  said 
conductor  in  its  employment  sSter  said  accident." 

^^  13.  The  court  instructs  the  jury  that  there  is  no  evidence  in 
this  case  that  the  witness  La  Brunerie,  when  he  was  employed  by 
the  defendant  as  conductor,  was  not  a  skilful,  careful,  competent 
man,  and  it  devolves  upon  the  plaintiff  to  affirmatively  show  to 
the  satisfaction  of  the  lury  the  fact  that  he  subsequently  became 
habitually  negligent,  and  that  defendant  was  informed  thereof,  and 
unless  he  has  done  so,  they  will  find  for  defendant." 

Strona  <&  Mosmcm  for  appellant. 

Wooasan  <k  Oroshy  and  J?.  It.  Ymeya/rd  for  respondent. 

Rat,  J. — ^This  action  was  begun,  and  trial  had,  in  the  circuit 
court  of  Buchanan  county,  Missouri.  The  plaintiff,  Michael 
Keilon,  was  a  brakeman  employed  by  the  defendant,  and  at  the 
time  of  receiving  the  injuries  sued  for,  was  acting  as  facts. 

head  brakeman  on  one  of  defendant's  freight  trains,  which  was 
then  in  charge  of  a  conductor  named  La  Brunerie.    Neilon  had 
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been  acting  as  snch  brakeman  on  La  Branerie'B  train  for  two 
weeks,  daring  which  time  he  had  made  four  ronnd  trips  between 
Hopkins  and  St.  Joseph.  Before,  or  about  the  time  of  the  arrival 
of  the  ti*ain  in  question  at  Amazonia,  said  conductor  notified  plain- 
tiff that  two  cara  were  to  be  set  out  of  the  train  at  said  station,  and 
told  plaintiff  to  pull  the  pin  and  cut  off  the  cars.  It  seems  that  the 
train  pulled  off  a  branch  line  at  said  station,  and  was  backing  up 
on  the  main  line  -to  set  out  the  cars,  when  the  accident  occurrea. 
The  manner  in  which  it  happened,  and  the  grounds  of  liability 
therefor,  are  set  out  in  the  petition  substantially  as  follows: 

'^  That  while  said  ti*ain  was  backing  to  detach  and  leave  part  of 
its  cai*s,  one  Alfred  La  Brunerie,  who  was  conductor  of  saio  train, 
and  had  charge  and  control  thereof,  and  of  defendant's  employees 
at  work  thereon,  carelessly,  and  without  notifying  plaintiff,  pulled 
the  pin  from  the  coupling  between  the  i*e8t  of  the  train  and  the  cars 
to  be  detached,  although  it  was  no  part  of  his  duty  to  pull  said  pin, 
and  the  plaintiff,  while  walking  along  the  top  of  said  train,  in  the  dis- 
charge of  his  duties  as  brakeman  thereof,  and  about  stepping  across 
the  coupling  from  which  said  pin  had  been  removed  without  his 
knowledge,  at  the  slowing  of  the  engine,  was,  by  reason  of  said 
removal  of  said  pin,  and  the  consequent  (but  unexpected,  to  him) 
parting  of  said  train,  precipitated  upon  the  track,  run  over,  and 
injured  as  aforesaid;  that  said  La  Brunerie  was  cai'eless,  unreliable^ 
and  incompetent  to  discharge  the  duties  of  conductor,  as  defendant 
well  knew  before,  and  at  the  time  of  placing  him  in  charge  of  said 
train ;  and  that  defendant,  well  knowing  him  to  be  thus  careless^ 
unreliable,  and  incompetent,  had  wilfully  and  negligently  retained 
and  continued  him  in  its  employ,  and  placed  him  in  charge  of  said 
train  as  aforesaid." 

Defendant's  answer  was  a  general  denial,  except  as  to  its  incor- 
poration and  plaintiff's  employment  and  service  as  its  brakeman,. 
and  set  up  further  contributory  negligence  on  part  of  plaintiff, 
which  was  denied  generally  in  the  reply  of  plaintiff.  Under  our 
view  and  disposition  of  the  case,  it  is  not  necessary,  we  think,  to 
set  out  the  evidence  in  the  cause.  It  will  be  noticed,  and  some 
portions  thereof  quoted,  in  the  progress  of  the  opinion.  Under 
the  evidence  and  the  instructions,  which  will  also  be  considered 
hereafter,  plaintiff  obtained  a  verdict  and  had  ludgment  thereon, 
from  whicn  defendant  has  taken  this  appeal  to  this  court 

An  objection  is  made,  in  the  fii'st  instance,  to  the  sufficiency  of 
the  petition.  It  contained  an  allegation  to  the  effect,  it  will  bo 
observed,  "that  it  was  no  part  of  the  conductor's  duty  to  pull  the 
petitioh-sdf.  pin,"  and  it  is  contended  for  appellant  that  under  said 
FiciEHCY.  allegation  as  said  act  did  not  pertain  to  the  duties  of  hi& 

employment  as  conductor,  no  cause  of  action  was  stated  against  the 
defendant.  For  the  respondent,  it  is  contended  that,  when  consid- 
ered in  connection  with  the  other  allegations  in  the  petition,  as  well 
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as  with  the  balance  of  the  allegation  of  which  it  forms  a  parenthet- 
ical clause,  or  subordinate  part,  it  does  not  charge  that  it  was  no 
part  of  his  dutjr  as  conductor  to  pull  a  pin  under  proper  circum- 
stances, but  it  simply  avers  that  it  was  no  part  of  his  duty  at  that 
time  and  that  under  those  circumstances  to  pull  the  pin  without  no- 
tifying the  plaintiff.  We  do  not  think  it  very  important  or  mate- 
rial which,  if  either,  of  these  views  may  be  correct.  It  was  not 
the  act  of  pulling  the  pin  that  caused  the  plaintiff's  injury.  This  is 
conceded.  It  was  the  failure  to  notify  plaintiff  of  said  act  that  was 
the  procuring  cause  of  the  injury,  and  it  is  not  admitted  or  averred 
in  the  petition  that  thip  was  no  part  of  the  conductor's  duty  nor  with- 
in  the  scope  of  his  employment.  On  the  other  hand,  the  petition 
further  alleged  that  saia  conductor  carelessly,  and  without  notifying 
plaintiff,  pulled  the  pin,  whereby  the  train  unexpectedly  parted, 
and  thereby  he  was  precipitated  npon  the  track,  run  over  and 
injured.  It  charges,  also  as  we  have  seen,  that  said  conductor  was 
incompetent  and  unreliable,  and  that  defendant  employed,  and  wil- 
fully and  negligently  retained  him  in  its  employ  as  conductor,  well 
knowing  that  he  was  careless,  unreliable,  and  incompetent.  These 
allegations  state  a  canse  of  action,  and  the  petition  is,  we  think, 
suflfcient.  The  P.,  Ft.  W.  &  0.  R.  Co.  v.  Ruby,  38  Ind.  311 ; 
111.  Cent.  R.  Co.  v.  Jewell,  46  111.  101 ;  Harper  v.  I.  &  St.  L. 
R.  Co.,  47  Mo.  679 ;  Harper  v.  Ind.  &  St.  L.  R.  Co.,  44  Mo.  490- 
491. 

It  is  charged  in  the  petition  that  defendant  well  knew  before 
and  at  the  time  of  placing  La  Brunerie  in  charge  of*the  train  that 
he  was  incompetent,  but  there  was  no  evidence  to  sustain  said 
averment,  and  that  <]^uestion  was  taken  from  the  jury  by  urcoimTKiicT 
appropriate  instructions.  The  substantial  controversy  **'  «i»vaiit. 
in  the  case  is  as  to  the  character  of  La  Brnnerie's  act,  whether  he 
was  negligent  or  otlierwise  in  pulling  the  pin  and  failing  to  notify 
plaintiff,  and  as  to  the  incompetency  of  said  conductor  and  his 
retention  by  the  defendant,  with  notice  and  knowledge  thereof. 
As  to  the  misconduct  of  La  Brunerie  upon  this  occasion,  we  think 
little  need  be  said.  He  was  the  ofScer  and  servant  in  entire  con- 
trol of  the  train,  and  men  employed  thereon.  His  act  was  not  that 
of  a  volunteer.  While  it  was  not  his  duty,  usually,  to  uncouple 
the  cars,  he  might  rightfully  and  lawfully  do  so.  Mr.  Barnard,  in 
his  testimony,  says :  ^'  Ordinarily,  brakemen  ought  to  couple  and 
uncouple  cars ;  when  order  is  given  to  head  brakeman  it  is  his  duty 
to  uncouple  cars ;  don't  think  conductors  ever  uncouple  cars  after 
ordering  brakemen  to  do  so."  In  this  instance,  nowever.  La 
Brunene  gave  Keilon,  who  was  the  head  brakeman,  the  order  to 
uncouple  and  set  out  the  cars,  and  proceeded,  almost  immediately 
and  directly,  to  pull  the  pin,  and  then  failed  to  notify  plaintiff. 
This  was  negligence  and  carelessness,  to  say  the  least,  and  on  this 
occasion,  as  upon  another  to  which  we  shall  refer  again,  directly, 
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''  he  did  not  seem  to  have  (as  the  superintendent  then  said)  a 
clear  understanding  of  his  duties  in  giving  his  orders  to  his  men.'' 
It  is  plain,  we  think,  that  there  was  evidence  in  the  case  sufficient 
to  autliorize  and  require  the  trial  court  to  submit  to  the  jury  the 
issue  whether  said  conductor  was  incompetent,  and  whether  defend- 
ant had  retained  him  as  such  with  notice  and  knowledge  thereof. 

A  brief  statement*  of  portions  of  the  evidence  material  and 
pertinent  to  this  part  of  the  inquiry  will  be  sufficient.  La 
Brunerie's  experience  as  a  freight  train  conductor  con- 
oSmSacf.^  sisted  of  his  service  as  such  for  the  six  weeks  next 
preceding  the  accident,  during  two  of  which,  as  we  shall 
shortly  see,  ne  was  suspended.  The  plain tiJS,  it  will  be  remem- 
bered, was  injured  October  8,  1877.  Prior  thereto,  and  to  plain- 
tiff's service  with  him,  and  about  the  last  of  August,  or  first  of 
September,  another  accident  had  happened  to  La  iBruncrie's  train 
at  Savannah,  whereby  the  defendant's  property,  engine  and  cars 
had  been  injured.  "Within  a  day  or  two  thereafter,  General  Super* 
intendent  Bai:nard  instituted  and  conducted  an  examination  into 
the  causes  of  said  accident,  having  La  Brunerie  and  others  to  appear 
personally  before  him.  The  witness  Kane,  who  was  then  a  brake- 
man  on  La  Brunerie's  train,  testifies  that  he  then  ''told  Mr. 
Barnard  that  La  Brunerie  was  not  capable  of  running  a  train  ;  that 
he  was  in  the  habit  of  drinking  and  sleeping  on  duty."  It  is  pro- 
per to  say  that  Mr.  Barnard  had  no  recollection  of  such  statement 
bein^  made  to  him.  La  Brunerie,  in  his  account  of  said  accident, 
at  that  time  sought,  it  seems,  to  cast  the  blame  therefor  on  the 
brakeman,  Kane,  but  when  called  as  a  witness,  and  put  under  oath, 
he  stated  upon  this  trial  that  he  was  to  blame  for  the  accident  at 
Savannah,  and  that  he  was  drunk  and  asleep.  As  a  result  of  said 
investi^tion  by  the  superintendent,  Kane  was  discharged  and  La 
Brunerie  suspended,  or  "  laid  o£E,"  for  two  weeks.  Mr.  Barnard 
testified  that  he  suspended  La  Brunerie  because  he  thought  La 
Brunerie  should  have  known  what  his  brakemen  were  doing,  and 
should  have  been  on  the  front  end  9f  his  train,  and  ''  because  he 
did  not  seem  to  have  a  clear  underatanding  of  his  duty  in  giving 
orders  to  his  men."  '  Mr.  Barnard  further  testified  that  he  finally 
discharged  La  Brunerie  for  being  asleep  on  duty,  some  time  after- 
wards. D.  H.  Winston,  assistant  superintendent  of  defendant, 
testified,  among  other  things,  that  during  this  suspension  La 
Brunerie  applied  to  him  for  a  letter  of  recommendation,  so  that  he 
could  get  work  elsewhere,  and  that  he  refused  to  give  the  letter 
because  of  the  suspension. 

Competent  men,  it  is  true,  may  be,  and  are,  sometimes  forgetful 
or  neffbgent,  and,  it  may  be  conceded,  as  claimed  by  appellant,  that 
a  single  act  of  negligence  does  not  prove,  or,  by  itself,  even  tend  to 
prove  incapacity ;  yet,  under  the  evidence,  this  hardly  meets  the  re* 
quirements  of  the  present  case.   The  conclusion  arrived  at  by  Bar- 


INCOMPETENCY   OF  SERVANT.  89^ 

nard,  the  Buperintendent,  after  inyeetigating  the  dause  of  said  former 
accident,  and  after  a  personal  examination  of  La  Bmnerie  himself, 
as  to  his  conduct  at  tliat  time,  involves,  we  think,  something  more 
than  a  mere  omission  on  his  part  on  that  occasion.  If,  as  stated  by 
Barnard,  La  Bmnerie  '^  did  not  seem  to  have  a  dear  understanding 
of  his  duty  in  giving  orders  to  his  men,"  it  would  seem  to  imply 
such  want  of  capacity  and  intelligence  as  to  disqualify  him  for  the 
safe  discharge  oi  tlie  important  and  hazardous  duties  of  his  position 
as  conductor.  There  was,  however,  opposing  evidence  in  other 
statements  of  said  witnesses  and  from  other  witnesses,  on  behalf  of 
defendant,  making  such  a  conflict  of  testimony  as  justified  the 
submission  of  the  same  to  the  jury  for  their  determination,  as  before- 
stated. 

.  Instructions,  four  in  number,  were  given  for  plaintiff,  and  seven 
for  the  defendant,  presenting  the  issues,  we  thint,  with  ihstructioiw. 
unusual  clearness  and  precision,  and  fairly,  and  perhaps,  even 
favorably,  to  the.  defendant.  A  number  were  refused  for  the 
defendant,  but  the  whole  case  was  covered  by  those  given,  and  we 
perceive  no  error  in  the  court's  action  thereon,  and  no  prejudice  to 
the  defendant  in  this  behalf.  Other  questions  are  sng^gested  in  the 
briefs  of  counsel,  and  numerous  authorities  cited,  but  from  the 
view  we  have  taken  of  the  case  we  deem  them  not  material  to  the 
proper  disposition  of  the  case,  and  no  further  notice  need  be  taken 
of  them. 

Michael  Keilon,  the  original  plaintiS  in  this  cause,  having  died 
after  the  cause  was  appealed  to  this  court,  and  the  case  having 
been  duly  revived  in  the  name  of Smith,  as  the  legal  rep- 
resentative or  administrator  of  said  deceased,  and  it  appearing  to 
the  court,  by  stip];ilation  of  parties,  on  file  in  this  court,  rbvxvob  or 
amongother  things,  that  saia  Michael  Neilon,  in  his  life-  ^ctk>»' 
time,  on  the  record,  when  the  judgment  in  this  cause  was  entered, 
assigned  said  jud^ent  to  Silas  Woodson  and  Benjamin  B.  Vine- 
yard, they,  the  said  Woodson  and  Vineyard,  on  their  motion,  are, 
by  the  order  of  this  court,  hereby  substituted  as  such  assignees  as 
parties  plaintiffs  in  this  action,  under  and  by  virtue  of  section  3671 
of  the  Revised  Statutes  of  1879. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the  circuit 
court  is  affirmed.    All  the  judges  concur. 

Ineompataney  of  Servanti — See  note  to  Louisville,  etc.,  R.  Co.,  v.  Brice, 
patL 
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(78  (horgia,  400.) 

1.  In  the  case  of  the  Central  R.  e.  Thompson,  54  Ga.,  600,  it  was  held  that, 
under  the  statute  law  of  this  State,  a  railroad  company  is  liable  for  injuries 
to  the  person  of  an  employee  by  the  negligence  or  misconduct  of  other  em- 

.  ployees  of  the  company,  without  negligence  on  his  part,  whether  such  in- 
juries are  connected  with  the  running  of  trains  or  not.  That  decision  has 
stood  for  nine  years,  and  the  doctrine  of  iftare  dedau  applies. 

(a.)  Leave  gpranted  to  review  that  case. 

(&.)  That  no  property  has  passed  and  no  rights  vested  under  it,  does  not 
prevent  the  doctrine  from  applying.  It  was  the  construction  of  a  statute  in 
reference  to  the  legal  status  of  all  employees  of  railroad  companies,  and  be- 
came settled  law;  and  it  entered  into  every  contract  between  the  master  and 
servant,  and  regulated  their  rights. 

2.  The  fact  that  there  may  have  been  no  other  recovery  under  the  ruling 
made  in  that  case,  or  that  the  plaintiff  therein  having  died  from  causes  dis- 
connected from  the  injury,  that  action  abated,  woulcTnot  affect  the  principle 
ruled. 

{a.)  That  other  points  ruled  in  that  case  bad  since  been  modified  or  recon- 
ciled with  other  rulings,  while  the  principle  now  reviewed  had  been  tacitly 
recoffuized,  would  strengthen,  not  weaken  it. 

Q^  Tbe  case  of  Henderson  e.  Walker,  receiver,  55  Ga.  781,  was,  in  fact, 
decided  before  the  case  of  Central  R.  v,  Thompson,  54  Ga.  500,  though  con- 
tained in  a  later  volume  of  reports. 

8.  The  construction  put  on  section  8088,  8080  of  the  Code  in  the  case 
■under  review  has  never  been  doubted,  but  has  been  several  times  impliedly 
affirmed. 

4.  The  statutes  regulating  liability  of  railroads  to  employees  injured  by 
the  negligence  of  co-employees  are  not  special  laws,  and  are  not  obnoxious 
to  the  provision  in  the  Constitution  that  ''laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  State,  and  no  spinal  law  shall  be 
enacted  in  any  case  for  which  provision  has  been  made  by  an  existing  general 
law."  Nor  is  this  a  special  law  affecting  private  rights,  which  is  unconstitu- 
tional as  varyine  the  general  law  without  the  "free  consent  in  writing  of  all 
persons  to  be  affected  thereby." 

5.  The  verdict  is  supported  by  the  evidence. 

(a.)  Sections  8088,  8084  and  8080  of  the  present  Code  were  contained  in 
the  Code  of  1868,  forming  a  distinct  article  on  the  subject  of  injuries  by 
railroad  companies,  and  regulating  their  liability  to  strangers  and  employees, 
not  only  for  injuries  resulting  from  the  running  of  trains,  but  for  aamaffes 
done  by  any  person  in  the  employment  and  service  of  the  company.  This 
law  wa^  recognized,  ratified  and  made  constitutional  by  the  constitutions  of 
1865  and  1868. 

(ft.)  If  the  injured  person  be,  at  the  time  of  the  injury,  in  the  service  of 
the  company,  if  without  fault  he  may  recover,  if  at  fault  he  cannot  recover. 
Any  other  person  may  recover,  though  at  fault,  but  the  recovery  will  be  less 
on  account  of  such  fault. 

Bailroadfl.      Damages.      ITegligence.      Master    and    Servant. 
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Principal  and  Agent.  Practice  in  Superior  Coart.  Constitn- 
tionai  Law.  Before  Judge  Fobt.  Clarke  Superior  Court.  May 
Term,  1884. 

Mbb.  L.  D.  IvET  brought  her  action  against  the  Oeorgia  B.  for 
the  homicide  of  her  husband.  The  declaration  alleged  that,  "  on 
account  of  negligence  of  said  company  or  its  agents,  in  not  prop 
erlj  and  safeij  constructing  the  temporary  works  around  said 
bridge,  and  the  careless  handling  of  heavy  timbers  by  other  em- 
ployees of  said  company,  which  were  being  raised  to  the  top  of  said 
orid^,  and  the  careless  knocking  of  some  of  the  upright  pieces, 
whi^  held  up  said  bridge  or  scaffold,''  the  bridge  and  scaffold  fel]^ 
and  thereby  plaintiff's  husband  was  killed. 

Defendant  demurred  to  the  declaration,  on  the  ground  that  no 
cause  of  action  was  set  out.    The  demurrer  was  overruled. 

The  jury  found  for  the  plaintiff  $6000.  Defendant  moved  for 
a  new  trial,  which  was  refused,  and  it  excepted. 

Job.  B.  Curmamg  and  A.  R,  LomUm  for  plaintiff  in  error. 

Alex.  S.  Ervmh  and  P.  B.  Johnson  for  defendant 

Jackson,  C.  J. — In  erecting  a  brid^  across  the  Oconee  river  at 
Athens,  in  order  to  enable  trains  of  cars  of  the  Georgia  R.  & 
Banking  Co.  to  enter  the  town  and  land  passengers  and  freight  at 
a  new  depot,  an  employee  of  the  company  was  killed  by  the  negli- 
gence and  carelessness  of  other  employees,  all  em-  facts. 
ployed  in  the  erection  of  the  bridge,  and  his  widow  brought  suit, 
alleging  the  foregoing  facts,  for  his  homicide.  A  demurrer  that 
the  action  did  not  lie,  because  the  doctrine  of  respondeat  superior 
did  not  apply  to  railroad  companies,  except  in  cases  connected  with 
running  the  trains,  but  that  tlie  law  applicable  to  all  other  persons 
in  cases  where  servants  and  employees  got  hurt  about  the  business 
of  the  master  was  also  applicable  to  the  railroad  companies,  and 
was  not  altered  in  respect  to  those  companies  by  the  statutes  of 
this  State,  except  when  the  employee  was  hurt  by  the  running  of 
the  trains,  was  overruled,  and  aefendant  excepted. 

In  the  Central  R.  &  Banking  Co.  v,  Thompson,  reported  in  54 
Oa.  509,  it  was  held  that  the  statute  law  of  this  State  did  make 
railroad  companies  liable  in  such  cases  as  this,  and  counsel  for 
plaintiff  in  error  obtained  leave  to  have  that  case  reviewed.  Ac- 
cordingly the  principle  there  ruled  has  been  very  powerfully  and 
earnestly  assailed  by  very  able  railroad  counsel,  the  ablest  and 
most  thoroughly  read  counsel  of  these  corporations  in  this  State, 
and  the  peers  of  any  in  the  United  States,  it  is  believed ;  and  the 
court  has  listened  to  them  with  that  attention  and  respect  which 
are  due  to  professional  learning  and  logic. 

1.  It  did  not  fail  to  strike  such  counsel  that  a  principle  decided 
nine  years  ago,  and  recognized  so  long  as   law  in   subsequent 
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opinions  of  a  bench  changing  in  its  personnel^  I  jo,  as  ours  does  so> 

01  ten,  was  planted  so  long  and  had  taken  root  so  deeply  in  our 

Georgia  jurisprudence  as  to  render  it  aged,  if  not  venerable,  and 

that  possibly  the  principle  stare  decisis  would  so  in- 

Scabs  dbgisd.  .^i  i  *!■• 

crust  the  trunk  as  to  make  it  impervious  to  any  axe, 
however  heavy  and  sharp,  though  wielded  with  muscles  however 
strong  and  trained.  It  was,  therefore,  argued  that  no  property 
had  passed  and  no  rights  been  vested  under  this  decision,  andf, 
therefore,  that  the  weight  of  the  doctrine  of  stare  decisis  did  not 
bear  on  the  case  reviewed.  It  is  our  opinion  that  the  doctrine  is 
as  applicable  here  as  in  other  cases.  A  construction  of  a  statute 
in  reference  to  the  legal  status  of  all  employees  of  railroad  com- 
panies, in  their  relations  to  other  employees  and  to  the  corpora- 
tions, was  given  in  that  case  by  a  unanimous  bench,  and  became 
settled  law;  it  entered  into  every  contract  between  master  and 
servant;  it  fixed  the  liability  of  the  master  for  the  default  of  a 
co-employee  in  case  of  none  by  the  servant  hurt ;  it  took  railroad 
companies  without  the  ordinary  rule  of  the  liability  of  the  master 
to  his  servant ;  it  made  the  corporation,  on  the  one  hand,  more 
careful  to  employ  competent  fellow  servants,  a  the  injured  ser- 
vant more  cautious  in  his  own  acts,  so  as  to  be  free  of  all  fault 
himself ;  and  thus  the  master,  when  he  contracted  with  employees^ 
and  the  employee,  when  he  engaged  to  work  with  his  master,  the 
railroad  corporation,  contracted  with  each  other  in  the  light  of  thi& 
law,  as  construed  by  this  court.  There  is  no  statute  law  of  moi'e 
consequence  and  importance  than  those  touching  railways,  and 
none  which  ought  to  be  more  firmly  settled. 

2.  But  it  is  urged  again  that  no  recovery  has  been  yet  had  under 
this  construction  of  the  Code  in  Thompson's  case,  and  nothing,, 
therefore,  is  to  be  unsettled.  Even  Thompson  died,  and  the  actioa 
abated,  and  he  got  nothing,  and  his  wife  and  estate  nothing,  be- 
cause he  did  not  die  of  the  injury,  it  is  said ;  but  that  cannot  affect 
the  principle  ruled.  If,  in  every  case  where  it  has  arisen,  there 
was  no  recovery  because  of  other  controlling  facts,  the  principle 
ruled  is  not  shaken.  If  another  point  in  the  Thompson  case  was 
modified  and  reconciled  with  prior  cases,  and  this  point  left  un- 
touched, it  is  not  easy  to  see  how  this  was  thereby  jostled.  On 
the  contrary,  the  veiy  fact  that  this  was  untouched,  not  even 
doubted,  while  other  points  in  the  same  case  were  under  review  or 
advisement,  sti'engthens  the  foundation  of  stare  decisis  as  a  sup- 
port of  this.  So  that  the  rulings  in  Kelly's  and  Kennedy's  cases 
reported  in  58  Ga.,  107  and  485,  while  they  reconcile  Thompson's 
case  in  respect  to  the  onus  or  burden  of  proof  being  on  the  Bail- 
road  Co,  to  show  fault  in  the  employee  with  Campbell's  case  in 
53  Oa.,  488,  which  put  it  on  the  plaintiff  employee,  and  show  both 
to  be  right  on  the  fact^  of  each,  by  leaving  the  principle  we  are 
now  reviewing  untouched,  strengthen  it,  ii  they  affect  it  at  all. 
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So,  also,  it  18  simply  a  mistake  that  Judge  Bleckley,  in  Henderson 
V.  Walker,  receiver,  55  Ga.,  781,  doubted  this  constniction  of  the 
statute.  That  case,  though  reported  in  the  55th,  was  decided.before 
Thompson's  case,  though  reported  in  the  54th.  Both  were  heard 
at  the  same  term,  Henderson's  <»ise  from  the£ome,  and  Thomp- 
son's from  the  Eastern  circuit ;  but  the  Home  circuit  and  Hender- 
son's case  were  called  before  the  Eastern,  and  Henderaon's  was 
decided  before  Thompson's.  Therefore,  where  the  judge  says  in 
the  Henderson  case,  construing  sections  2083,  3033  and  3036  of 
the  Code,  that  ^4t  admits  of  some  doubt  whether  the  section 
embraces  any  injuries  but  such  as  are  sustained  from  the  running 
of  the  cars  or  engine,"  and  adds,  "  we  are  inclined  to  think  the 
terms  of  section  3033  are  broad  enough  to  comprehend  all  injuries," 
he  announced  the  pioneer  opinion  of  the  court  on  the  construction 
of  section  3033,  which  was  subsequently  at  the  same  term  relieved 
of  doubt,  so  far  as  Chief-Justice  Warner,  Judge  Bleckley  and 
myself,  then  the  bench,  are  concerned ;  and  all  rubbish  being  cleared 
away,  we  thought  we  saw  a  clean,  broad  road  to  the  principle  now 
being  reviewed. 

3.  The  fact  is  that  the  construction  put  on  the  statutes  embodied 
in  sections  303^  and  3036  has  never  been  doubted  for  a  second  by 
any  member  of  this  court  from  the  date  of  its  delivery  up  to  this 
review.  The  bench  has  been  filled  sincCj  in  addition  tp  tte  ven- 
erable and  venerated  Chief- Justice  Warner,  Judge  Bleckley  and 
myself,  by  Justices  Crawford,  Hawkins,  Speer,  Hall  and  Bland- 
ford  ;  and  it  would  be  wonderful  if  so  many  men,  who  construe 
a  law  under  oath  and  without  the  slightest  prejudice,  were  wrong, 
and  only  the  counsel  of  corporations,  who  constnie  it  with  fees  in 
their  pockets,  were  right. 

In  56  Ga.,  196  and  586 ;  58  Id.,  107, 216,  485 ;  59  Id.,  436, 440 ; 
68  Id.,  6^9 ;  69  Id.,  347,  715,  720,  the  construction  was  recognized 
and  affirmed  either  expressly  or  by  necessary  implication.  The 
two  cases  from  the  69th  are  directly  in  point. 

The  first  was  for  an  injurv  on  trestle  work,  disconnected  from 
any  immediate  running  of  the  cars,  just  like  the  case  at  bar ;  and 
the  other  was  for  an  injury  in  falling  in  a  pit  or  hole  left 
by  workmen  on  the  track  after  the  employee  was  safely  landed. 
It  niatters  not  a  jot  or  tittle  that  the  cases  were  defeated  on  other 
grounds ;  this  was  distinctly  recognized  as  law«  So  is  the  68th 
Ga.,  699. 

4.  But  it  is  droned  that  the  statutes  are  unconstitutional,  Art.  1, 
sec.  4,  par.  1  (Code,  §  5027).  We  cannot  think  so.  That  provision 
is  simply  that  '^  laws  of  a  general  nature  shall  have  uniform  oper- 
ation throughout  the  State,  and  no  special  law  'shall    ^ 

be  enacted  in  any  case  for  which  provision  has  been    alitto»wat. 
made  by  an   existing  general  law.     No  general  law 
affecting  private  rights  shall  be  varied  in  any  particular  case  by 
special  legislation,  except  with  the  free  consent  in  writing  of  all 
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personB  to  be  affected  thereby,  and  no  person  under  legal  disability 
to  contract  is  capable  of  sucli  consent.'' 

This  is  no  special  law.  It  is  a  law  applicable  to  all  railroad 
companies  and  their  employees,  whether  employed  in  running 
trains  or  not.  It  would  ue  more  special  and  less  general  if  appli- 
cable only  to  those  engaged  in  running  the  trains.  It  is  a  general 
law  embracing  in  its  terms  all  railroads  and  their  employees.  "Nov 
is  it  a  special  law  affecting  private  rights  which  varied  a  general 
law  witliont  ^'  the  free  consent  in  writing  of  all  persons  to  be 
affected  thereby,"  in  the  sense  of  this  language  in  our  constitution. 
It  would  be  so  if  it  affected  one  raihx)aa  company  without  such 
consent,  and  left  out  all  others.  But  this  affects  all  railroad  com- 
panies and  their  employees.  It  might  as  well  be  said  that  a  law 
affecting  all  lawyers  or  doctors  was  special  legislation,  if  it  regu- 
lated their  treatment  of  clerks  or  students  differently  fix>m  that  of 
common  or  unprofessional  people.  The  cases  cited  from  the  Iowa 
reports  are  not  in  point.  The  constitution  and  statutes  there  are 
unlike  ours.  If  that  court  had  so  construed  statutes  like  ours, 
we  should  differ  with  them  with  all  deference  to  their  judgment ; 
but  they  do  not  collide,  we  think,  with  what  we  decide  on  our  con- 
stitution and  our  statutes. 

5.  The  verdict  is  supported  by  the  evidence ;  enough  to  support 
it,  though  conflicting ;  the  presiding  judge  approved  it ;  it  ;s  not 
excessive  in  damages,  and  if  the  principle  ruled  in  the 
Thompson  case  be  law,  it  ought  to  stand.  That  judg- 
ment, after  review,  is  affirmed ;  and  while  as  legisla- 
tors we  might  not  have  made  the  law  as  there  written,  as  judges 
we  cannot  alter  it.  Sections  3033,  3034,  3036  of  the  present  Code 
are  in  the  Code  of  1863,  ther^  numbered  sections  2978,  2979  and 
2980,  immediately  following  each  other  and  under  article  4,  "  of 
injuries  by  railroad  companies."  It  forms  a  distinct  article  on 
this  subject,  "  of  injuries  by  railroad  companies ;"  section  2980  fol- 
lows section  2978  and  2979,  with  no  later  enactment  interjected, 
as  in  the  present  Code.  The  three  sections  make  one  law.  What 
is.  that  law  ?  It  is  the  liability  of  railroad  companies  to  strangers 
and  employees,  not  only  for  the  running  of  the  trains,  but  for 
**  damage  done  by  any  person  in  the  employment  and  service  of 
the  company,". not  only  employed,  but  in  service  at  the  time.  If 
the  plaintiff  be  also  then  in  service,  if  without  fault,  he  too,  may 
recover  ;  if  at  fanlt,  he  cannot  recover  a  cent.  Any  other  person 
may  recover,  though  at  fault,  bat,  less,  because  at  fault.  It  became 
law  first  in  tlxe  Code  of  1863,  as  embodied  together.  It  was  recog- 
nized, ratified  and  made  constitutional  by  the  constitutions  of  1865 
and  1868.  If  the  legislature  should  confine  it  to  injuries  about 
running  the  cars,  it  will  afford  us  pleasure  to  enforce  the  amend- 
ment ;  if  not,  we  must  enforce  it  as  it  now  stands. 

Judgment  affirmed. 

See  note  to  Louisville,  etc.,  R.  Co.  v.  Brice,  paU, 
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Lehigh  Yallet  R  Oo. 

V. 

Obeineb. 
(Advance  CasCy  Penruylvania.    Oetdber  4,  1886.) 

When  one  negligently  and  without  excuse  places  himself  in  a  position  of 
known  danger,  and  thereby  suffers  injury  at  the  bands  of  another,  either 
wholly  or  partially  by  means  of  his  own  act,  be  cannot  recover  damages  for 
the  injury  sustained.  The  contributory  negligence  which  prevents  recovery 
for  an  injury,  however,  must  be  such  as  co-operates  in  causing  the  injury, 
and  without  which  the  injury  would  not  have  happened. 

Ordinarily  the  question  of  negligence  is  one  of  fact  to  be  submitted  under 
proper  instructions  to  the  determination  of  a  jury.  Where  the  facts  are  dis- 
puted, where  there  is  any  reasonable  doubt  as  to  the  inference  to  be  drawn 
from  them,  or  where  the  measure  of  dut^  is  ordinary  and  reasonable  care, 
and  the  degree  varies  according  to  the  circumstances,  the  question  cannot, 
in  the  nature  of  the  case,  be  considered  by  the  court;  it  must  be  submitted 
to  the  jury.  But  where  the  facts  and  the  inferences  therefrom  are  undis- 
puted, where  the  precise  measure  of  duty  is  determinate,  the  same  under  all 
circumstances,  where  a  rule  of  duty  in  a  given  exigency  may  be  certified  and 
accurately  defined,  the  question  is  for  the  court  and  not  the  jury. 

B.,  who  was  employed  by  C,  a  railroad  company,  at  its  repair  shops — 
having  been  so  employed  for  about  five  years — ^in  conjunction  with  other  of 
his  fellow  workmen,  had  made  an  arrangement  with  an  engineer  of  the  com- 
pany to  carry  them  each  evening  to  their  homes,  about  two  miles  from  the  ' 
shops.  The  train  consisted  of  a  locomotive,  a  tender,  and  a  gondola  car. . 
The  gondola  truck  stood  eleven  inches  higher  than  that  of  the  tender;  B. 
had  made  a  habit  of  sitting  on  the  rear  platform  of  the  tender,  with  his  legs 
hanging  over  the  side.  He  was  repeatedly  warned  of  the  danger  he  was 
placing  himself  in.  While  so  riding  and  while  there  was  plenty  of  room 
m  the  gondola,  the  train  stopped  at  a  point  to  discharge  some  articles,  when 
a  li^ht  engine  that  had  been  following  the  gondola,  through  a  blunder  of  the 
engineer  in  charge,  ran  against  the  rear  bumper  of  the  gondola  and  forced 
the  forward  bumper  of  it  upon  to  the  rear  platform  of  the  tender,  where  B. 
was  seated ;  the  result  was  B.  was  killed.  Held^  in  an  action  to  recover  dam- 
ages for  occasioning  the  death,  that  the  court  should  have  instructed  the 
jury  that  B.  had  been  guilty  of  contributory  negligence. 

Ebbob  to  the  Court  of  Common  Pleas  of  Luzerne  connty. 

Greiner,  a  German,  was  employed  by  the  Lehigh  Valley  K.  Oo. 
at  its  repair  shops  in  Wilkesbarre,  and  had  worked  there  aboatfive 
or  six  years.  He  and  other  employees  had  made  an  arrangement 
with  one  of  the  engineers  and  a  fireman  of  the  company,  who  had 
charge  of  a  shifting  engine,  by  which  the  latter,  after  their  work 
was  done,  carried  the  men  down  to  their  respective  liomes  between 
the  shops  and  Sontli  Wilkesbarre,  a  distance  of  about  two  miles. 
For  this  service  the  men  paid  a  small  sum  monthly  to  the  engineer 
and  fireman,  but  nothing  to  the  company.  The  master  meclianic, 
in  charge  of  the  shops,  usually  rode  down  on  the  engine,  going  to 
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bis  own  home.  The  train  was  an  irregular  one,  without  schedule 
time.  It  consisted  of  the  engine^  tender — or  tank  car — and  a 
^'  gondola"  or  box  car,  a  long  open  car,  supplied  with  seats  of  two 
and  a  Iialf  inch  plank  fastened  and  securea  at  the  sides.  This  car 
stood  on  a  truck  eleven  inches  higher  than  the  truck  of  the  tender, 
^  or  tank  car.  Greiuer  was  in  the  nabit  of  riding  on  the  rear  end  of 
the  tender,  sitting  on  the  platform,  ten  inches  wide,  with  his  feet 
dangling  over  the  side  or  placed  in  the  iron  step  depending  from 
the  side  of  the  platform.  He  had  been  repeatedly  warned  that 
the  position  was  a  dangerous  one.  He  was  so  told  by  seven  wit- 
nesses, and  told  in  both  German  and  English.  His  general  reply 
was  that  he  could  take  care  of  himself,  could  get  off  easier,  that  it 
was  nobody  else's  business,  etc.  On  the  afternoon  of  the  day  when 
the  accident  happened,  the  train  started  from  the  shops  as  usual, 
except  that  it  was  about  an  hour  earlier.  There  was  room  in  the 
gonaola  car,  and  in  the  tender,  whei*e  some  of  the  men  then,  and 
habitually,  sat.  The  engine  stopped  as  usual  at  the  places  where 
the  men  got  off,  not  at  any  regular  stopping  place  or  stations.  It 
stopped  at  the  intersection  of  Northampton  street  and  let  some  of 
the  men  off,  and  then  went  on  past  the  station  of  the  company, 
which  then  stood  a  short  distance  below  Northampton  street.  The 
platform  beginning  near  this  street  extended  to  and  beyond  the 
station  proper,  ana  to  and  beyond  a  small  dwelling,  and  ended  at 
the  private  telegraph  office  of  the  company,  a  distance  of  about  two 
.  hundred  feet  l^low  the  station.  At  this  last-named  point,  the 
train  stopped  to  take  off  certain  articles  that  had  been  brought 
down  from  the  shops.  Following  this  train  was  an  engine,  which 
had  been  taken  from  the  shops  without  authority,  by  a  fireman, 
who  was  running  it  down,  for  his  own  accommodation,  to  a  switch 
below  the  station.  He  was  travelling  very  slowly,  saw  the  train 
ahead,  but  supposing  it  to  be  movmg  slowly  also,  reversed  his 
engine  some  lorty  yards  off,  but  miscalculated  his  distance,  and, 
the  grade  being  a  down  mde  at  that  point,  came  on  and  struck 
the  train,  with  not  as  mucfi  force  as  is  usually  or  frequently  used 
in  coupling  cars.  The  gondola  or  box  car  being  higher  than  the 
tank  car,  was  tilted  up  so  that  its  forward  bumpers  were  pushed 
over  and  upon  the  platform  of  the  latter,  and  Greiner,  wno  was 
sitting  in  the  position  alreadv  described,  upon  the  platform,  with 
his  feet  dangling  over  the  side,  was  caught  between  the  side  of  the 
car  and  the*  bumpers  of  the  gondola,  and  so  injured  that  he  died 
within  a  few  hours. 

The  fireman,  whose  engine  had  run  into  the  train,  had  taken  the 
engine  after  it  had  been  left  at  the  shops  by  the  engineer,  without 
any  authority  or  even  the  knowledge  of  the  officers  of  the  company^ 
and  was  running  it  down  to  get  his  supper. 

Suit  was  brought  against  tlie  railroad  company  to  recover  dara- 
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a^es  for  occasioning  the  death  of  Greiner ;  the  verdict  was  for  the 
plaintiff. 

H.  W.  PoLmer  and  E.  P.  &  J,  V.  Da/rling  for  plaintiff  in 
•error. 

/SI  J.  Stravsa  and  John  Lynch  for  defendant  in  error. 

Clark,  J. — It  is  a  principle  of  law,  well  settled  in  this  State, 
that  where  a  man  negligently  and  without  excuse  places  himself 
in  a  position  of  known  danger,  and  thereby  suffers  an  injury. at  the 
hands  of  another,  either  wholly  or  partially  by  means  of  his  own 
act,  he  cannot  recover  damages  for  the  injuries  sus-  cokiributobt 
tained.  The  contributory  negligence  which  prevents  authobitiks. 
recovery  for  an  injury,  however,  must  be  such  as  co-operates  in 
<!ausing  the  injury,  and  without  which  the  injury  would  not  have 
happened.  Gould  v.  McKenna,  5  Norr.  302.  The  true  test  is 
found  in  the  affirmative  of  the  question.  Did  the  plaintiff's  negli- 
gence directly  contribute  in  any  degree  to  the  production  of  the 
injury  complained  of  ?  If  it  did,  then  there  can  be  no  recovery ;  if 
it  did  not,  it  is  not  to  be  considered.  Creed  v,  Penn.  R.  Co.,  5 
Norr.  139 ;  Pass.  R  Co.  v.  Boudrou,  11  Norr.  480. 

The  question  of  negligence  is  ordinarily  a  question  of  fact,  and 
ought  to  be  submitted,  under  proper  instructions,  to  the  deter- 
mination of  a  jury.  Where  the  facts  are  disputed,  where  there  is 
any  reasonable  doubt  as  to  the  inference  to  be  drawn  from  them, 
or  when  the  measure  of  duty  is  ordinary  and  reasonable  care,  and 
the  degree  varies  according  to  the  circumstances,  the  question  can- 
not, in  the  nature  of  the  case,  be  considered  by  the  court ;  it  must 
be  submitted  to  the  jury.  Gramlich  v.  Wurst,  5  Norr.  78.  But 
where  the  facts  and  the  inferences  therefrom  are  undisputed,  where 
the  precise  measure  of  duty  is  determinate,  the  same  under  all 
•circumstances,  where  a  rule  of  duty  in  a  given  exigency  may  be 
certified  and  accurately  defined,  the  question  is  for  tlie  court  and 
not  for  the  jury.  ■  McCully  v,  Clark,  4  Wr.  406 ;  Reeves  v.  R. 
Co.,  6  Casey,  454;  Schum  v.  Penn.  R.  Co.,  11  Out.  8.  It  has 
been  held  in  a  number  of  cases  that  it  is  the  plain  imperative  duty 
of  a  traveller,  before  crossing  the  track  of  a  railroad,  to  stop,  look 
and  listen  for  approaching  trains,  and  his  failure  so  to  do  in  case  of 
injury  has  been  declared,  not  to  be  evidence  of  negligence  merely, 
but  negligence  per  se^  and,  therefore,  a  question  &r  the  court. 
Railroad  Co.  v.  Heilman,  13  Wr.  60 ;  Penn.  R.  Co.  v.  Beale,  28 
P.  F.  8.,  504;  Railroad  Co.  v.  Ritchey,  6  Out.  425. 

So,  in  O'Donnell  v.  Allegheny  Vail.  R.  Co.,  9  P.  F.  8.  239,  it 
was  held  that,  regardless  of  the  rules  of  a  railroad  company,  the 
baggage  car  of  a  passenger  train  is  an  improper  place  for  a  pas- 
senger to  ride,  unless,  under  the  circumstances,  it  appears  that  he 
is  riding  there  by  the  permission  of  the  conductor,  and  for  the 
benefit  of  the  company.    In  Penn.  R.  Co.  v,  Langdon,  11  Norr. 
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21,  it  was  said  the  baggage  car  is  a  known  place  of  danger ;  it 
differs  from  the  cow-catcher  and  the  platform  in  this  respect  only 
in  degree,  and  a  passenger  who  voluntarily  left  his  proper  place  in 
the  passenger  car  of  a  railroad  company,  in  violation  of  the  rnles,. 
to  ride  in  the  baggage  car,  or  other  xnown  place  of  danger,  could 
not  recover  for  an  injury  thus  received,  partially  in  consequence  of 
his  own  act. 

So,  in  Camden  &  Atlantic  B.  Co.  v.  Hoosey,  3  Out.  492,  a  pas- 
senger, owing  to  the  crowded  condition  of  the  cai*s,  was  unable  to- 
find  a  seat;  although  there  was  standing-room  inside,  he  stepped 
outside  under  the  pretence  of  finding  a  seat  in  another  car,  but  re- 
mained upon  the  platform,  where,  by  a  jolt  of  the  cara,  he  wa&« 
thrown  to  the  ground  and  injured  ;  it  was  held  that  he  had  been 
guilty  of  such  contributory  negli^nce  as  to  preclude  his  right  of 
recovery,  and  that  the  court  should  have  so  instructed  the  jury. 
"  Assuming  for  the  present,"  savs  our  brother  Sterrett  in  that  case, 
"  that  the  company  was  justly  chargeable  with  negligence  resulting^ 
in  injury  to  the  plaintiff  below,  and  that,  under  ttie  circumstances, 
he  was  not  guilty  of  contributory  negligence  in  passing  from  car 
to  car  in  search  of  a  seat  while  the  tmin  was  in  rapid  motion,  can 
it  be  pretended  that  it  would  not  be  gross  negligence  in  him  ta 
voluntarily  take  a  position  near  the  outer  edge  of  the  platform  and 
remain  there  until,  by  an  ordinary  jolt  of  the  car,  he  lost  his  equi- 
librium and  was  thrown  off? 

So  in  Payne  v,  Reese,  12  W.  N.  C.  97,  an  employee  of  a  mining- 
company,  while  engaged  in  the  performance  of  nis  duties,  fell  into 
a  hole  in  the  ground  caused  by  steam  escaping  from  an  under- 
ground waste-way,  and  it  was  held — Gordon,  J. — that  if,  at  the 
time  and  place  of  the  injury,  the  plaintiff  saw  the  steam  issuing^ 
from  the  ground,  and  deliberately  walked  into  it,  and  was  thus 
precipitated  into  the  excavation,  he  was,  as  matter  of  law,^ilty  of 
negligence  which  contributed  to  the  accident,  and  that  he  could 
not  recover. 

In  Philadelphia,  Wilmington  &  Baltimore  R.  Co.  v.  Stinger,  28 
P.  F.  8.  219,  it  is  declared  to  be  the  duty  of  an  engineer,  when  his^ 
train  is  approaching  a  public  highway,  if  danger  be  appi'ehended, 
to  give  a  proper  warning,  by  the  whistle  or  otherwise,  and  that  a 
faihire  to  do  so  is  negllgeuce per  se.  On  the  other  hand,  in  Penn. 
R.  Co.  V.  Barnett,  9  P.  JF.  S.  265,  it  was  said  to  be  negligence  to 
sound  the  alarm  whistle  under  a  bridge  while,  a  traveler  was  in  the- 
act  of  passing  over  it.  In  all  these  cases  the  act  complained  of, 
whether  of  omission  or  commission,  was  an  act  unaffected  by  any 
circumstance  which  might  vary  or  shift  the  standard  or  degree  of 
care ;  and  in  cases  of  this  character,  when  the  facts  and  the  infer- 
ences fairly  arising  therefrom  are  undisputed,  the  question  of  neg- 
ligence is  one  for  the  court,  and  not  for  the  jury. 

In  the  case  at  bar  it  is  undisputed  that  Grelner,  at  the  time  of 
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the  injury,  was  riding  on  the  rear  end  of  the  tender,  Bitting  upon 
the  platform,  which  was  only  ten  inches  wide,  with  his 
legs  and  feet  extending  down  over  the  end  of  the  plat- 
form at  the  side  of  the  tender.  This  was,  of  course,  a  place  of 
known  danger ;  any  man  of  common  sense  must  have  known  that 
this  was  a  place  of  great  peril,  and  especially  was  this  so  on  account 
of  the  peculiar  construction  of  the  gondola,  and  of  the  tender,  of 
which  tne  deceased  had  been  informed ;  the  former  stood  upon  a 
truck  eleven  inches  higher  than  the  latter ;  so  that,  in  the  event  of 
a  slight  collision,  the  truck  of  the  gondola  was  liable  to  mount  and 
ride  upon  the  truck  of  the  tender.  As  was  said  in  Little  Kock, 
etc.,  B.  Co.  V.  Miles,  13  Am.  &  Eng.  B.  B.  Cas.  10,  'Hhere  are 
certain  portions  of  every  railroad  train  which  are  so  obviously 
dangerous  for  a  passenger  to  occupy,  and  so  plainly  not  designed 
for  his  reception,  that  his  presence  there  will  constitute  contribu- 
tory negligence  as  a  matter  of  law,  and  preclude  him  from  claiming 
damages  K>r  injuries  received  while  in  such  position ;  a  passenger 
who  voluntarily  and  unnecessarily  rides  upon  the  engine  or '  the 
tender,  or  upon  the  pilot  or  bumper  of  the  locomotive,  or  upon  the 
top  of  a  car,  or  upon  the  platform,  cannot  be  said  to  be  in  the 
exercise  of  that  caution  and  discretion  which  the  law  requires  of 
all  persons  who  are  of  full  age,  of  sound  mind,  and  of  ordinary 
intelligence." 

The  gondola  had  been  fitted  up  expressly  for  the  purpose ;  it 
was  provided  with  seats  for  the  workmen  to  occupy,  and  it  is  not 
alleged  that  there  was  insufficient  room  for  all;  there  was  no 
necessity,  and,  therefore,  no  excuse,  for  any  one  to  leave  the  place 
provided,  to  sit  upon  the  narrow  platform  of  the  tender.  Kor  is 
it  disputed  that  Greiner  had  been  warned — ^repeatedly  warned — of 
the  danger  he  incuiTed.  His  fellow  workmen  on  many  different 
occasions,  some  of  them  referring  to  their  experience  as  railroad 
men,  told  him  not  to  sit  there ;  tnat  it  was  a  dangerous  place ;  to 
some  he  said  he  could  gej:  off  easier ;  to  others,  that  he  could  take 
care  of  himself ;  and  to  others,  it  was  none  of  their  business.  Mat- 
thew Watt  told  him  it  was  a  dangerous  place ;  he  showed  him  how 
little  it  required  to  raise  the  gondola  over  the  bumper  or  platform 
of  the  tender  in  front  of  it,  not  more  than  a  couple  of  inches;  and 
that  if  the  engine  should  run  ofE  the  track,  or  any  accident  occur, 
and  he  should  happen  to  lose  his  hold  and  fall  ofiP,  he  was  in  a 
place  of  the  greatest  danger.  The  answer  he  made  to  this  was, 
"  Mind  your  own  business." 

Mr.  iJrumheller,  the  master  mechanic,  testifies : 

Q.  Where  do  you  work?    A.  At  the  Lehigh  Valley  shops. 

Q.  What  is  your  business  there  ?    A.  Master  mechanic. 

Q.  How  long  have  you  been  tlier^  at  work  ?  A.  I  have  been 
there  since  the  shop  has  been  built — since  '72,  '71. 

Q.  Were  you  acquainted  with  Greiner  ?    A.  Yes,  sir. 
28  A.  &  E.  R.  Cas.— 26 
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Q.  Whether,  in  coming  down  on  that  train^  you  had  noticed  him 
sittingbetween  the  cars ?    A.  I  have,  yes,  sir* 

Q.  jDid  you  ever  say  anything  to  him  on  the  subject?  A. 
I  did. 

Q.  State  what  you  said  him?  A.  I  told  him  that  it  was  a 
dangerous  place ;  it  was  dangerous  for  him  to  sit  there. 

Q.  Did  you  tell  him  more  than  once?    A.  I  did. 

Q.  How  many  times  ?  A.  I  cannot  tell  you  how  many  times ; 
a  number  of  times,  though. 

Q.  Was  it  a  dangerous  {)lace  ?  A.  It  was  a  dangerous  place. 
He  was  in  danger  of  dropping  off  onto  the  rail  and  having  the 
rear  car  run  over  him. 

Q.  Was  it  dangerous  on  any  other  account?  A.  There  was 
danger  of  being  run  into;  anything  like  that;  the  cars  colliding; 
being  in  between  them. 

Q.  Whether  that  is  not  the  most  dangerous  plac^  on  the  train  ? 
A.  I  should  think  so.     I  should  consider  it  so. 

Q.  What  did  Greiner  say  when  vou  warned  him  that  that  was  a 
dangerous  place?  A.  Oh!  he  said  that  he  was  all  safe  there; 
would  leave  the  place  reluctantly ;  that  was  on  one  or  two  occasions 
he  done  that. 

Q.  That  is  to  say,  when  you  spoke  to  him,  he  got  out  of  it  ?  A. 
Yes,  he  got  out,  but  he  got  out  reluctantly ;  he  thought  he  was 
safe  there — perfectlv  safe. 

Q.  That  is  what  he  said,  is  it?    A.  Yes,  sir. 

He  was,  therefore,  at  the  time  of  the  injury  in  a  place  of  known 
danger;  he  had  been  repeatedly  warned  of  the  fact;  he  was 
ordered  by  his  employer  to  occupy  some  other  place,  which  order 
he  sometimes  sullenly  obeyed.  He  put  himself  in  this  place  of 
danger  voluntarily,  and  recklessly  and  persistently  continued  to 
occnpy  it  in  violation  of  the  express  direction  of  Mr.  Drumheller, 
and  in  disregard  of  the  often-repeated  warnings  of  his  friends  and 
fellow  workmen.  It  is  beyond  all  contradiction  that  the  occupancy 
of  this  place  of  danger  caused  or  contributed  to  his  death ;  if  he 
had  been  sitting  on  the  gondola,  or  even  upon  the  engine,  or  the 
tender,  he  could  not  have  been  harmed,  the  only  effect  of  the  col- 
lision being  to  cause  the  gondola  to  ride  on  the  platform  of  the 
tender,  where  the  deceased  was  sitting. 

Very  similar  to  this  is  the  case  of  Bailroad  Co.  v.  Jones,  95 
XT.  S.  439.  Jones  was  one  of  a  party  of  men  employed  by  a  rail- 
AMAUMom  1*0^  company  in  constructing  and  repairing  its  road- 
oASBs.  y^^j^    They  were  usually  conveyed  oy  the  company 

to  and  from  the  place  where  their  services  were  required,  and  a 
box  car  was  assigned  to  their  use.  Although  on  several  occasions 
forbidden  to  do  so,  and  waimed  of  the  danger.  A.,  on  returning 
from  work  one  evening,  rode  on  the  pilot  or  bumper  of  the  loco- 
motive, when  the  train,  in  passing  through  a  tunnel,  collided  with 
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cars  standing  on  the  track,  and  be  was  injured.  There  was  ample 
room  for  him  in  the  box  car;  all  in  it  were  unhurt.  It  was  held 
that,  as  A.  would  not  have  been  injured  had  he  used  ordinary  care 
and  caution,  he  is  not  entitled  to  recover  against  the  company." 

Mr.  Justice  Swayne,  delivering  the  opinion  of  the  court,  says : 
"  The  plaintiff  had  been  warned  against  riding  on  the  pilot,  and 
forbidaen  to  do  so.  It  was  next  to  the  cowcatcher,  and  obviously 
a  place  of  peril,  especially  in  case  of  collision.  There  was  room 
for  him  in  the  box  car.  He  should  have  taken  his  place  there. 
He  could  have  got  in  the  box  car  in  as  little,  if  not  less,  time  than 
it  took  to  climb  to  the  pilot.  The  knowledge,  assent,  or  direction 
of  the  company's  agents  as  to  what  he  did  is  immateHal.  If  told 
to  get  on  anywhere,  that  the  train  was  late,  and  that  he  must  hurry, 
this  was  no  justification  for  taking  such  a  risk.  As  well  might  he 
have  obeyed  a  suggestion  to  ride  on  the  cowcatcher,  or  put  himself 
on  the  track  before  the  advancing  wheels  of  the  locomotive.  The 
company,  though  bound  to  a  high  degree  of  care,  did  not  insure 
Ills  safety.  He  was  not  an  infant,  nor  non  compos.  The  liability 
of  the  company  was  conditioned  upon  the  exercise  of  reasonable 
and  proper  care  and  caution  on  his  part.  Without  the  latter,  the 
former  could  not  arise.  He  and  another,  who  rode  beside  him, 
were  the  only  persons  hurt  upon  the  train.  All  those  in  the  box- 
oar,  where  he  snould  have  been,  were  uninjured.  He  would  have 
escaped  also  if  he  had  been  there.  His  injury  was  due  to  his  own 
folly  and  recklessness.  He  was  himself  the  author  of  his  misfor- 
tune. This  is  shown  with  as  near  an  approach  to  a  demonstration 
418  anything  short  of  mathematics  will  permit." 

If  the  testimony  in  this  case  is  true,  and  it  is  neither  contradic- 
<tory  nor  conflicting,  nor  are  the  witnesses  discredited,  Oreiner  was, 
i^ithout  doubt,  guilty  of  the  grossest  negligence,  and  the  court 
should  have  so  instructed  the  jury. 

The  fourth  and  fifth  assignments  of  error  are,  therefore,  sus- 
tained. 

The  view  we  have  taken  of  this  case  renders  it  wholly  unneces- 
sary that  we  should  consider  t^e  remaining  questions  upon  the 
record. 

The  judgment  is  reversed. 

Contributory  Negligenoe  of  Employee — Inttancot  of  when  Warned  of 
Dangor.~8ee  note  to  Northern  Pac.  R.  Co.  v.  Herbert,  28  Am.  A  Eng.  R  R. 
€a8.  420;  Clark  v.  Richmond,  etc.,  R.  Co.,  18  lb.  78;  Burlington,  etc.,  R. 
O).  V.  Coatee,  15  lb.  265;  Jackson  v.  Kansas  City  R.  Co.,  lb.  17a 

See  note  to  Louisville,  etc.,  R.  Co.  v.  Price,  pott. 
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Chioago  and  N.  W.  R  Oo. 

(Advance  Coie^  WUoonain,    January  11,  1887.) 

An  injury  to  a  track- walker  in  the  employ  of  a  railroad  b^  a  piece  of  coal 
falling  upon  him  from  the  tender  of  a  paasing  engine,  in  which  the  coal  waa 
'()iled  up  above  the  top,  held  to  be  a  pure  accident  for  which  no  action  would 
lie, 

HMy  also,  that  eyidence  that  the  coal  waa  customarily  piled  up  above  the 
top  of  the  tender,  offered  by  plaintiff  as  tending  to  affect  the  company  with 
notice  of  customary  neglig^ence  in  the  manner  of  piling  the  coal,  did  not  help 
plaintiff's  case,  as  the  notice  was  of  facts  which  did  not  constitute  negli- 

gence,  or,  if  so,  yet  plaintiff's  knowledge  of  the  facts  (to  which  he  idso  testi- 
ed)  imposed  upon  him  the  risk  arising  therefrom,  so  long  as  he  continued 
in  the  employment. 

Appeal  from  Circuit  Court,  Juneau  county. 
Action  for  personal  injuries.    Judgment  for  defendant    Plain* 
tiff  appealed. 

Winsor  cfe  Wmsor  for  appellant 

JenkinSy  WinMeVy  Fish  a:  Smith  for  respondent 

« 

Oeton,  J. — ^The  plaintiff  had  been  in  the  employment  of  the 
defendant  company  as  track-walker  from  Elroy  to  K!endall,  whose 
business  it  was  to  so  over  the  track,  and  see  that  everything  was  ill 
order,  and,  if  anything  was  out  of  order,  to  fix  it,  or,  if  dangerous,, 
to  stop  the  trains.  He  had  been  thus  employed  about  six  months; 
but  had  been  employed  along  this  portion  of  the  track,  about  other 
business  of  the  company,  about  four  years,  and  was  well  acquainted 
Pacts.  >  with  the  passiug  of  the  trains,  and  the  management  of 
things  generally  along  that  portion  of  the  track.  On  the  night  of 
the  22(1  of  April  he  started,  about  6  o'clock  in  the  evening,  to  walk 
his  route  or  beat  from. Elroy  to  Kendall,  and,  when  he  had  arrived 
near  Kendall,  he  found  a  bolt  out  of  place,  and  stopped  to  fix  it ; 
and,  while  so  engaged,  he  saw  the  train  coming  out  of  Kendall, 
and  he  waited  until  it  came  about  three  lengths  of  a  rail  from  him^ 
and  then  he  stepped  off  the  embankment,  and  down  towards  the 
water  of  a  mill-pond  there,  about  six  or  seven  feet.  The  track 
came  within  a  little  over  three  feet  from  the  top  of  the  embank- 
ment,  and  there  the  bank  sloped  down  to  the  water,  and  it  was  level 
at  the  bottom  a  short  distance  from  the  water.  While  he  was  thus 
standing  on  the  fireman's  side  of  the  engine,  he  looked  into  the 
engine  as  it  passed,  and  saw  the  fireman  doing  something  in  the 
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cab,  and  when  the  tender  was  passing  him  he  saw  a  dark  object  fall 
or  was  thrown  from  it,  and  it  struck  nim  in  the  side,  and  injured 
him  quite  severely.  He  fell  down,  and  was  helpless,  and  was  as- 
sisted to  Kendall.  He  saw  where  he  lay  a  piece  of  coal  about  the 
size  of  a  man's  soft  hat,  and  it  appeared  that  that  was  wl^at  hit 
him,  and  that  probably  fell  from  tlie  tender.  He  saw  that  coal  on 
the  tender  was  above  the  top  of  it  before  the  train  reached  him. 
He  had  seen  pieces  of  coal  lying  along  the  track,  and  knew  that 
coal  sometimes  fell  from  the  tender.  Kendall  was  the  regular 
station  for  loading  coal  to  last  to  Baraboo.  In  the  course  of  his 
business,  he  had  usually  met  abont  eight  freight  trains  and  three 
or  four  passenger  trains  per  day  on  that  part  of  the  track.  It  was 
about  8  o'clock  that  evening  when  the  accident  occurred,  and  it 
was  not  very  dark,  but  he  had  a  lantern.  He  had  before  seen  coal 
above  the  top  of  nearly  everv  tender  that  passed  on  the  road^  but 
had  never  known  coal  to  fail  off  in  this  way  before.  The  same 
train  usually  passed  him  everv  day.  The  fireman  usuallv  loads  at 
Kendall  what  he  thinks  is  sufficient  coal  for  the  run.  This  is  sub- 
stantially all  the  testimony  of  the  plaintiff,  and  other  witnesses  for 
him. 

The  plaintiff  sought  to  prove  what  had  been  the  customary  way 
of  loadmg  coal,  as  to  piling  it  up  above  the  top  of  the  tender,  about 
that  time,  and  for  two  or  three  years  before.  This  was  objected 
to,  and  the  objection  sustained.  At  the  close  of  the  plaintiff's 
testimony  the  circuit  court  granted  a  nonsuit  in  the  case. 

1.  Was  it  error  to  reject  the  testimony  offered  as  to  the  habit  or 
custom  of  the  company  in  respect  to  loading  the  coal,  so  as  to  be 
above  the  tender,  or  as  to  piling  it  up  ?  It  is  not  contended  by  the 
learned  counsel  of  the  appellant  that  such  evidence  was  proper,  for 
the  purpose  of  showing  negligence  in  this  particuls^^  custom 
case;  but  it  is  contended  tfiit  ^t  was  proper  to  show 
such  general  habit  or  custom  for  the  purpose  of  showing  notice  to 
the  company  of  such  common  and  customary  negligence,  which 
ought  to  have  been  in  some  way  corrected,  and  of  lowing  that 
the  company  had  affirmed,  approved,  and  assumed  the  negligence 
of  its  employees  in  this  respect,  and  made  their  negligence  its  own ; 
in  other  words,  thkt  the  company  had  assumed  all  the  responsi- 
bility and  liability  for  the  risks  of  such  negligence.  For  such  pur- 
pose, this  evidence  would  have  reacted  upon  the  plaintiff,  to  defeat 
his  action;  for  the  same  evidence  woidd  have  shown  his  own 
actual  knowledge  of  such  a  common  risk  of  his  employment,  and 
that  he  as  well  as  the  company  had  assumed  them.  If  it  was 
negligence  in  the  company  to  have  tacitly  allowed  the  continuance 
of  such  a  customary  way  of  loading  its  cars,  after  presumptive 
notice  of  it,  equally  so,  and  more,  was  it  negligence  of  the  plamtifiT 
to  continue  in  sucn  a  dangerous  employment  after  actual  knowl- 
^ge  of  it,  and  he  certainly  had  superior  means  of  knowledge. 
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Huffhee  v.  Railway  Co.,  27  Minn.  141 ;  s.  c,  6  N.  W.  Beptr.  563  ; 
Railway  Co.  v.  Sentmeyer,  92  Pa.  St.  280 ;  b.  c,  6  Am.  &  Eng, 
R.  R.  Cas.  508 ;  Naylor  v.  Railway  Co.,  53  Wis.  664:  s.  c,  11  K 
W.  Rep.tr  24 ;  Hobbs  v.  Stauer,  62  Wis.  110 ;  s.  c,  22  N.  W.  Reptr. 
153  ;  Ballon  v.  Railroad  Co.,  54  Wis.  269  ;  b.  c,  11  N.  W.  Reptr. 
559 ;  Leary  v.  Railroad  Co.,  139  Maas.  584 ;  s.  c,  2  N.  E.  Reptr. 
115  ;  Gibson  v.  Railroad  Co.,  63  N.  Y.  453. 

The  testimony  of  the  plaintiff  was  that  he  had  seen  the  tender 
overloaded  (as  claimed)  in  this  way  often  before,  and  had  stepped 
aside,  and  let  the  train  pass,  as  in  this  iDstance,  and  that  he  nad 
seen  pieces  of  coal  on  the  track  within  his  ronte  or  beat,  and  that 
way  of  loading  the  tender  was  nearly  always  and  iuvai-iably  so.  If 
there  was  in  tuis  way  of  loading  any  snch  risk  or  hazard  or  danger 
to  be  anticipated  or  apprehended  in  this  employment,  by  contiuuin^* 
in  it  without  complaint  or  objection,  he  assumed  snch  risk  an^ 
hazard ;  and  he  certainly  could  not  i^ecover  if  he  happened,  at 
some  time,  to  be  injured  by  such  a  customary  mode  o{  loading  the 
tender  with  coal.  Firat,  then,  by  his  own  evidence,  and  by  the 
above  authorities,  and  the  commonly  accepted  law  upon  that  con- 
dition of  the  case,  he  ough(  not  to  recover,  and  the  nonsuit  was 
proper. 

2.  Was  it  negligence  of  the  company,  even  if  they  knew  of  such 
a  customary  method  of  loading  the  tenders  on  their  road  ?  Such 
an  accident  had  never  happened  before  from  such  a  cause.  It  was 
KBouoKircB  a  &  ^^ry  Strange  and  almost  unaccountable  accident.  It 
LOADwo  COAL,  ^^^g  commou  to  load  the  tender  in  that  way,  and  it  may 
have  been  actually  necessary  in  order  to  provide  coal  enough  to 
last  to  the  next  coal  station.  Is  it  negligence  to  pile  or  heap  up 
the  coal  above  the  dead  level  of  the  top  of  the  tender  ?  In  this 
way  coal  had  always  been  carried  without  any  danger  or  accident. 
The  plaintiff  had  never  expected,  feared,  or  apprehended  any 
danger  from  it,  or  he  would  have  been  sure  to  have  been  out  of 
the  way  when  a  train  passed,  or  quit  tlie  employment  of  track- 
walker. Can  this  court  say,  in  this  case,  as  a  matter  of  law,  that 
this  way  of  loading  the  tender  was  or  is  ip%o  facto  negligent. 

Negligence  is  a  questien  of  law,  when  the  facts  are  undisputed, 
as  in  this  case.  It  might  make  a  radical  change  in  the  size  and 
capacity  of  the  tender,  or  in  the  distance  between  coal  and  wood 
stations,  if  the  coal  or  wood  must  not  be  piled  or  heaped  up  above 
the  level  of  the  top  of  the  tender.  It  would  seem  reasonable  to 
put  on  the  tender  all  the  coal  or  wood  it  could  safely  carry,  even 
above  the  top,  and  if  by  chance,  or  by  the  jarring  of  the  car  over 
a  rough  road,  one  single  piece  of  coal  or  stick  of  wood  should  fall 
off,  and  injure  an  employee,  who  knows  all  about  this  usual  way 
of  loading  the  tender,  and  if  he  should  notwithstanding  place  him- 
self so  near  the  side  of  the  cars  as  to  be  injui-ed  by  i^  it  would 
seem  to  be  a  mere  mischance  or  accident,  out  of  the  commoh  coui^se 
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of  things,  and  against  which  the  company,  in  the  exercise  of  com- 
mon care  and  pinideuce,  or  of  each  care  as  all  other  railw^  com- 
panies exercise  in  snch  a  case,  is  not  required  to  provide.  The  act 
of  negligence  complained  of  is  the  piling  of  the  coal  np  above  the 
top  of  the  tender.  We  cannot  and  dare  not  say  that  this  was 
negligence  j>er  ae.  The  company  provided  safe  machinery,  and 
the  cars  were  managed  with  care,  and  the  road-bed  was  perfect, 
and  no  complaint  is  made  of  anything  else,  except  that  the  coal- 
heaver  at  the  station,  or  the  fireman,  crowned  or  piled  up  the  coal 
on  the  tender  in  the  very  way  that  this  plaintin  had  always  ob- 
served, and  that  all  tenders  were  loaded,  and  without  a  single  acci- 
dent from  such  cause  before  this.  This  case,  in  this  respect,  falls 
within  the  principle  of  a  mere  accident,  occurring  unexpectedlv, 
and  almost  nnaccountably,  from  a  common  course  of  tilings,  m 
which  it  had  never  happened  before,  and  is  not  likely  to  happen 
again,  and  is  attributable  to  a  cause  not  usuall/,  and  scarcely  ever, 
followed  by  such  a  consequence.  The  case  in  this  respect  also  falls 
within  the  decision  of  a  similar  class  of  cases  of  unexpected  and 
unusual  accidents,  where  no  recovery  can  be  had,  as  in  Morrison  v. 
Construction  Co.,  44  Wis.  405 ;  Steffen  v.  Railway  Co.,  46  Wis. 
259 ;  and  Sorenson  v.  Paper  &  Pulp  Co.,  66  Wis.  338 ;  s.  c,  14 
N.  W.  Reptr.  446. 

For  this  reason,  also,  we  think  that  the  nonsuit  was  properly 
granted. 

3.  We  do  not  think  that  this  way  of  loading  the  tender  with 
coal,  however  common  or  invariable,  was  notice  to  the  company 
of  such  act  or  neglect  as  one  of  danger,  hazard,  or  negligence,  so 
as  to  make  the  company  liable.  For  that  purpose  the  company 
must  be  presumed  to  know  that  the  act  was  one  dan*  notzcb. 

fprons  in  itself,  or  from  its  dangerous  consequences,  or  from  its 
iability  to  injure  those  persons  wno  should  stand  near  tlie  track  of 
the  road.  But  this  the  company,  or  anybody  else,  did  not  know, 
and  could  not  know,  until  some  such  unusual  accident  as  this  had 
happened.  The  company  might  know  that  this  was  the  usual  method 
and  way  of  loading  the  tender,  and  not  be  liable.  It  must  also  know 
that  it  is  dangerous  in  itself  to  do  so,  or  that  it  is  liable  to  produce 
injury  to  others.  But  no  one  ever  dreamed  of  such  a  consequence 
as  happened  to  the  plaintiff  in  this  instance.  In  such  knowledge  as' 
the  company  had,  or  was  presumed  to  have  had,  from  its  usual 
occurrence,  there  was  no  duty  involved  to  discontinue  such  a  way 
of  loading  the  tender,  and  from  it  no  liability  for  its  neglect  of 
duty  could  possibly  arise,  for  the  company  did  not  know,  and  had 
no  reason  to  know,  that  it  was  its  duty  to  discontinue  this  prac- 
tice, and  did  not  know  that  it  was  unsafe.  Aside  from  this  knowU 
edge  of  the  company,  the  company  had  not  assumed  any  liability 
for  the  acts  of  its  servants,  and  from  such  knowledge  as  the  com- 
pany might  be  presumed  to  have  had  of  the  practice,  because  it 
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was  common  and  invariable,  we  do  not  think  the  jury  would  have 
had  any  ri^ht  to  find  that  it  had  assumed  this  act  or  practice  of  its 
6erva,nts,  that  it  was  never  before  fonnd  to  be  hazardous  or  dan- 

ferous.  This  car  was  loaded  ii\  this  manner  by  the  coal-heaver  or 
reman,  as  the  co-employees  of  the  plaintiff.  Their  grade  of  em- 
ployment was  no  higher  than  his.  Tnere  was  no  proof  that  they 
BO  acted  as  the  representatives,  or  under  the  orders,  of  the  com- 
pany. If  there  was  negligence  in  this  particular  case,  it  was 
the  negligence  of  the  plaintiffs  fellow-servants,  and  not  of  the 
company ;  and  the  plaintiff  therefore,  was  not  entitled  to  recover, 
according  to  numerous  similar  cases  in  this  court,  which  from  their 
great  number  need  not  be  specially  cited.  For  this  reason,  also, 
the  nonsuit  was  proper.  Many  other  cases  might  be  cited  appli- 
cable to  this  case ;  as,  where  an  employee  remains  in  the  business 
or  employment  after  he  obtains  knowledge  of  its  risks,  he  cannot 
recover  for  an  injury  arising  therefrom.  Kelly  v.  Railroad  Co., 
53  Wis.  74 ;  s.  c,  9  N.  W.  Reptr.  816;  or  as  where  an  employee  in 
a  lumber  yard  is  assisting  in  piling  up  lumber  that  is  slippery  and 
liable  to  fall,  and  that  a  slight  jar  would  cause  to  fall  upon  him, 
and  he  is  injured  by  the  pile  falling,  he  cannot  recover.  Hoth  v. 
Peters,  56  Wis.  405 ;  s.  c,  13  N.  W.  Reptr.  319. 

4.  The  testimony  of  the  plaintiff,  obtained  upon  his  cross- 
examination,  made  no  material  difference  in  the  case  as  made  by 
his  testimony  in  chief,  and  we  do  not  think,  if  it  had,  it  wpuld  have 
been  error  to  have  admitted  it  against  the  objection  of  the  plain- 
tiff's counsel,  for  the  rule  of  cross-examinations  of  a  party  as  a 
witness  is  more  liberal.  Enapp  v.  Schneider,  24  Wis.  70. 
The  judgment  of  the  circuit  court  is  affirmed. 

Risk  of  Employment — When  AMumodt — Seenote  toCampbeU«.  Pennsylva- 
nia R.  Co.,  24  Am.  &  Eng.  R.  R.  Gas.  429.  A  servant  undertaking  dangerous 
duties  outside  the  scope  of  his  employment  assumes  risk  of  injury,  although 
he  undertook  such  serrices  unwiUmgly,  and  for  fear  of  losing  his  employ- 
ment. Leary  v,  Boston  &  A.  R.  Co.,  28  lb.  888;  Pittsburgh,  etc.,  R.  Co.  v. 
Adams,  lb.  408.  DangeroiA  work  outside  of  employment;  cases  reviewed: 
22  lb.  285,  note.  See,  generally:  Dallas  v.  Qulf,  etc.,  R.  Co.  (Tex.),  21  lb. 
575;  Bryant  v,  B.  C.  R.  &  N.  R.  Co.  (Iowa),  lb.  598;  Morse  v,  Minneapolis, 
etc.,  R  Co.,  11  lb.  168;  Galyeston,  etc.,  R  Co.,  «.  Lempe,  lb.  201; 
Piquegno  v,  Chicago,  etc.,  R.  Co.,  12 lb.  210;  Yeatonv.  Boston,  etc.,  R  Corp., 
15  lb.  253;  Fraker  t.  St.  Paul,  etc.,  R  Co.,  lb.  256;  Rodman  «.  Michigan 
Cent.  R.  Co.,  17  lb.  521;  Chicago,  etc.,  R  Co.  v.  Geary,  lb.  606;  McGrath  v. 
N.  Y.,  etc.,  R  Co.,  18  lb.,  5;  O'Rorke  v.  U.  P.  R  Co.,  lb.  19;  Rasmusson 
«.  Chicago,  etc.,  R.  Co.,  lb.  54.  Contra,  see  Kansas  City,  etc.,  R.  Co., 
V.  Flynn,  lb.  23;  BastTenn.,  etc.,  R  Co.  v.  Duffield,  lb.  35;  Sioux  City,  etc., 
R.  Go.  «•  Finlayson,  lb.  68.    See  note  to  LouisYille,  etc.,  R  Co. «.  Brice,  jpaH. 
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(Advance  Coi&y  Iowa.     October  8,  1886.) 

The  opixdon  of  an  expert  as  to  whether  a  freight  train  crossing  a  certain 
place  where  there  was  a  sag,  a  ^*hoe^s  back/'  and  then  a  down  grade, 
should  haye  been  controlled  when  the  K>re  part  was  on  the  "  hog's  back  "  by 
'applying  the  brakes  at  the  front,  rather  than  at  the  rear,  is  not  aidmissible. 

The  mere  f  ailnre  of  a  railroad  corporation  to  use  on  all  its  cars  an  im- 
proyed  coupling,  known  as  the  '^*  Potter  draft-iron,"  and  the  fact  that  a 
common  coupling  broke,  does  not  show,  or  tend  to  show,  negli^nce  on  the 
part  of  the  company  in  the  equipment  of  the  train,  or,  if  so,  it  is  not  ayail- 
'able  in  an  action  to  recoTer  damages  for  the  death  of  a  brakeman  who  knew 
what  couplings  were  used,  and  made  no  objection. 

A  brakeman  on  a  freight  train  was  found  dead  on  the  track,  hayine  been 
thrown  from  the  train  apparently  by  the  same  separating  and  brealdne  in 
two.  About  a  minute  before  that  occurrence  he  was  at  his  post,  attending 
to  his  duties,  and  there  was  eyidence  that  he  was  experienced,  and  a  man  of 
good  habits.  EM,  that  there  was  sufELcient  eyidence  of  due  care  on  his 
part  to  go  to  the  jury. 

Appeal  from  Clayton  district  conrt. 

Action  to  recover  damages  for  the  loss  of  the  eervioes  of  the 
plaintijOrs  minor  son,  who  was  killed,  as  the  plaintiff  claims^  by  a 
train  on  defendant's  railway.  Trial  by  jury,  judgment  for  the 
plaintifE,  and  the  defendant  appeals. 

Burton  Hcmsan  and  Noble  <&  Opdegrc^  for  appeUant. 

8,  P*  Adams  and  A.  Gha/pm  for  appellee. 

Seeybbs,  J. — The  plaintifiPs  son  was  a  brakeman  on  a  freight 
train  in  the  employ  of  the  defendant.  The  defendant  was  moving 
a  train  consisting  of  17  or  18  freight  cars  westward  from  McGregor 
towards  Austin.    There  were  three  brakemen  on  the  faotb. 

train.  Strang  was  head,  the  deceased  the  middle,  and  Allen 
the  rear,  brakeman.  There  is  on  the  track  a  sag,  then  a  rise  or 
^^  hog's  back,"  and  then  a  down  grade.  When  alx>ut  one  half  of 
the  train  was  on  the  "  hog's  back  "  it  separated  between  the  fifth 
and  sixth  cars  from  the  rear.  About  the  time  the  sag  was  reached 
the  plainti£Ps  son  and  the  rear  brakeman  were  on  top  of  the  cars ; 
the  deceased  being  on  the  fifth  car  from  the  rear,  and  the  other 
brakeman  on  the  car  next  to  the  caboose.  The  evidence  tended 
to  show  that  the  deceased  set  the  brake  on  the  car  he  was  on  just 
prior  to  the  separation.  His  body  was  found  shortly  afterwards 
on  the  track.  He  must  have  fallen  from  the  car  to  tlie  ground, 
and  been  ran  over  by  the  rear  portion  of  the  train.    Whetner  the 
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fall  was  accidental,  aud  tlirongli  carclessueBS  on  his  part,  or  whether 
he  jumped  fromj^the  train,  there  is  no  evidence  ten^ng  to  show, 
except  that  there  were  some  marks  or  indications  on  Sie  ground 
that  he  struck  it  first  with  his  feet. 

The  original  T>etition  claimed  a  recovery  on  the  ground  that  the 
deceased  was  killed  '^without  any  fault  or  negligence  on  his  part ; 
but,  owing  to  and  in  consequence  of  the  ne^igence  and  want  of 
proper  care  on  the  part  of  defendant  in  the  equipment  and  opera* 
tion  of  said  train,  he  was  precipitated  under  said  train." 

The  defendant  filed  a  motion  for  a  specific  statement,  which 
was  sustained  ;  and  the  plaintiff  filed  an  amendment  to  his  peti- 
tion, and  therein  stated  the  negligence  of  the  defendant  npon 
which  he  claimed  to  recover  as  follows:  "That  while  deceased 
was  on  the  top  of  the  cars  of  said  train  setting  brakes,  in  the  dis- 
charge of  his  duty,  the  train  separated  into  two  parts,  and  in  con- 
sequence of  such  separation  the  deceased  was  precipitated  between 
the  two  parts  of  the  train  onto  the  ground,  and  the  rear  part  of 
the  train  ran  onto  deceased  before  he  could  extricate  himself,  and 
killed  him ;  that  the  negligence  of  the  defendant  in  the  equip- 
ment of  the  train  consisted  m  having  the  couplings  which  fastened 
together  the  two  cars  which  separated  so  insufficient  in  construc- 
tion and  arrangement  and  adjustment  and  repair  as  to  allow  the 
train  to  separate,  and  the  negligence  of  the  defendant  in  the 
operation  and  mana^ment  of  tne  train  consisted  in  operating  and 
managing  it  in  such  a  careless  and  negligent  manner  as  to  cause 
or  permit  it  to  become  separated,  as  aforesaid,  into  two  parts." 

The  defendant  filed  another  motion  for  a  more  specific  state- 
ment, and  asked  that  the  plaintiff  be  required  to  state,  "  in  a  gen- 
eral way,  the  nature  of  the  alleged  defects  in  the  eauipment  of 
the  train,  and  the  connection  between  such  defects  and  the  alleged 
injury ;  also,  in  general  terms,  the  nature  of  the  acts  or  omissions 
constituting  the  alleged  negligence  in  the  operation  of  the  train, 
and  the  connection  between  such  acts  or  omissions  and  the  alleged 
injury." 

This  motion  was  overniled,  and  the  defendant  excepted. 

1.  The  plaintiff,  to  maintain  the  issue  on  his  part,  asked  a  wit- 
ness the  following  question :  "  State  what  was  the  usual,  customary, 
and  proper  method  of  applying  brakes  on  that  train  as  the  fore- 
part went  over  the  *  hog's  back.^"  An  objection  to  this  question 
was  overruled.     Thereupon  a  similar  question  was  asked,  and 

mahaokmbhtof  ^'^j®^^®^  *^5  whereupon  the  court  intimated  a  doubt  as 
TBAiH^  ovKB  to  whcthcr  the  witness  had  shown  himself  to  be  com- 
petent to  answer  it.  The  competency  of  the  witness 
was  then  shown  to  the  satisfaction  of  the  court,  and  the  plaintiff 
asked  the  witness  the  following  questions :  "  As  the  forepart  of 
the  train  went  over  the  '  hog's  back,'  state  whether  or  not  it  was 
prudent,  safe,  or  a  careful  way  to  apply  the  brakes  to  the  front 
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part  of  the  train  by  the  head  bi'akeman,  and  hold  it  up  from  the 
front  end."  An  objection  that  an  opinion  of  tlie  witness  was 
asked  was  overruled,  and  the  witness  answered  :  "  It  was."  The 
plaintiff  then  asked :  "  For  what  reason  ? "  The  reply  was  :  "  I 
don't  know.  It  is  only  my  opinion."  The  defendant  moved  the 
court  to  "  exclude  the  answer,"  which  was  sustained.  We  have 
set  out  all  that  occurred  for  the  reason  that  the  plaintiff  insists 
that  all  the  evidence  was  excluded,  and  the  defendant  that  only 
the  answer  to  the  last  question  was  stmck  out. 

When  what  afterwards  occurred  is  considered,  we  think  the 
position  of  the  plaintiff  cannot  be  sustained,  for  the  plaintiff  asked 
the  witness  to  ^' state  whether  or  not  it  is  the  practice  to  do  in 
that  way,"  and  "you  may  state  whether  or  not  the  train  would 
be  any  more  likely  to  break  in  two  going  over  the  '  hog's  back,^ 
if  it  was  not  held  up  by  applying  brakes  at  the  head.''  Objec- 
tions to  these  questions  were  overruled,  and  to  the  first  question 
the  witness  responded,  "  It  is,"  and  to  the  last,  "  It  would.^'  The 
only  evidence  tending  to  show  negligence  on  the  part  of  the  em- 
ployees is  that  the  head  brakeman  tailed  to  apply  the  brakes  be- 
fore the  train  separated,  and  therefore  the  materiality  of  the  fore- 
going evidence  is  apparent.  It  may  be  conceded  that  the  witness 
had  shown  himself  to  be  competent  as  an  expert,  but  we  think  the 
evidence  was  incompetent.  Conceding  that  the  brakes  should  be 
applied,  we  think  it  was  for  the  jury  to  say  to  what  part  of  the 
train  such  application  should  be  made.  When  the  train  began  the 
ascent  of  the  "  hog's  back "  thei'e  would  be  slack,  and  when  it 
went  over  and  pitched  down  the  grade  the  slack  would  be  exhausted 
in  a  greater  or  less  period  of  time,  Now,  if  either  end  of  the 
train  was  held  back,  the  tendency  would  be  to  ease  the  strain,  and 
make  the  jerk  or  tension  less  than  it  would  otherwise  be.  We 
mean,  of  course,  if  the  brakes  were  applied  to  the  rear  end,  as  that 

{)ortion  went  down  the  sag.  Whether  the  train  would  be  more 
ikely  to  break  in  two  if  brakes  were  not  applied  to  the  front  part 
of  the  train,  or  whether  it  was  safe  and  prudent  to  do  so,  it  seems 
to  us,  the  facts  being  shown,  could  be  determined  by  the  jury  as 
well  as  by  the  witness.  The  evidence  in  question,  we  think,  is 
similar,  if  not  identical,  in  principle  to  that  held  inadmissible  in 
Hamilton  v.  Des  Moines  Val.  R.  Co.,  36  Iowa,  31 ;  Muldowney 
V.  Illinois  Cent.  R.  Co.,  Id.  462 ;  Way  v.  Same,  40  Iowa  341 ; 
Belair  v.  Chicago  &  N.  W.  R.  Co.,  43  Iowa,  667 ;  McKean  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  55  Iowa,  193  ;  s.  c,  7  N.  W.  Reptr. 
505. 

The  question  as  to  the  propter  position  of  brakemen  on  a  train 
is  materially  different,  and  so  is  the  (question  as  to  possibility  of  so 
controlling  a  train  as  to  avoid  injunng  stock  on  tne  track  which 
came  thereon  within  a  certain  distance  of  the  train,  and  so  is  the 
proper  construction  of  cars,  under  the  circumstances  appearing  in 
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Baldwin  v.  Cedar  Eapids,  I.&'P.'R.  jDo.,  50  Iowa,  680 ;  and  there- 
fore that  case  and  Cincinnati  &  Z.  B.  Co.  v.  Smith,  22  Ohio  St. 
246,  and  Bellefontaiue  &  I.  B.  Co.  v.  Bailey,  11  Ohio  St.  333,  are 
distinguishable. 

The  weight  of  the  train,  the  depth  of  the  sag  or  down  grade, 
and  the  character  of  the  np  ^rade  or  ^^  hog's  back,''  most  have  a 
material  bearing  on  the  question  as  to  the  probability  of  the  train 
breaking  in  two ;  and,  when  the  facts  are  shown,  we  think  it  was 
for  the  jury  to  say  whether  the  employees  of  the  defendant  were 
negligent  in  failing  to  apply  the  brakes,  or  when  they  should  be 
applied.  There  were  otner  questions  of  similar  import  asked  other 
witnesses  to  which  the  same  rule  must  be  applied. 

2.  The  fifth  car  from  the  rear  of  the  train  was  equipped  with 
the  "  Potter  draft-iron,"  which  has  three  couplings, — one  in  the 
center,  and  one  on  each  side.  When  twa  cars  thus  equipped  are 
couruHos.  to  be  coupled  together,  it  is. usual  to  use  the  two  side 
coupling.  The  sixth  car  from  the  rear  only  had  one  centre  coup- 
ling, and  therefore  the  cars  were  so  coupled.  It  may  be  that,  the 
two  side  couplings  of  the  Potter  draft-iron  would  be  more  secure 
than  the  single  centre  coupling.  The  accident  was  caused  bjr  the 
breaking  of  the  pin  used  in  making  the  coupling ;  but  there  is  no 
evidence  showing  that  it  in  any  respect  was  improperly  con- 
structed, or  in  any  respect  insufficient,  except  whatever  inference 
may  be  legitimately  drawn  from  the  fact  that  it  broke.  The  evi- 
dence fails  to  show  that  the  Potter  draft-iron  is  in  general  use,  or 
that  the  centre  coupling  is  not  ordinarily  sufficient  to  hold  trains 
toffether.  The  failure  to  use  the  Potter  coupling — ^that  is,  the  two 
side  couplings — ^is  the  only  evidence  which  tends  to  show  the  train 
was  not  properly  equipped. 

The  deceased  must  nave  known  how  the  cars  were  coupled,  and 
he  made  no  objection  thereto,  and  he  is  shown  to  have  been  an  ex- 
perienced brakeman.  As  to  its  employees,  the  defendant  was  not 
Dound  to  use  the  best  appliances,  but  only  such  as  were  ordinarily 
Bufficient  for  the  purposes  intended.  It  does  not  appear  how  long 
the  Potter  draft-iron  nad  been  in  use ;  and  that  the  centre  coupling 
preceded  it,  and  was  still  in  use,  sufficiently  appears.  The  defend- 
ant was  not  required  te  adopt  every  or  any  new  device  until  its 
ntility  had  been  sufficiently  tested,  and  it  appeared  to  be,  as  a 
whole,  better  than  the  appliance  in  use.  McGinnis  v.  Canada 
South.  Bridge  Co.,  8  Am.  &  Eng.  B.  B.  Cas.  135 ;  Baldwin  v. 
Cedar  Bapids,  I.  &  P.  B.  Co.,  50  Iowa,  680.  "We  therefore  are 
of  the  opinion  that  there  was  no  evidence  tending  to  show  the  train 
was  not  properly  equipped,  and  therefore  the  court  erred  in  sub- 
mitting such  issue  to  the  jury.  Or  if  it  be  conceded  that  the  pin 
broke,  and  that  this  constitutes  some  evidence  of  negligence,  and 
if  it  be  further  conceded  this  would  not  have  occurred  if  the 
couplings  had  been  made  as  is  proper  and  usual  with  the  Potter 
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draft-iron,  still,  as  the  deceased  had  knowledge  of  the  coupling 
nsed,  and  made  no  objection  thereto,  the  plaintiff  has  no  just 
ground  of  complaint  in  this  respect 

3.  The  defendant  insists  that  there  is  no  evidence  of  negligence 
on  the  part  of  the  employees,  and  that  the  plaintiff  failed  to  show 
that  his  son  was  not  guilty  of  contributory  negligence.  The  only 
evidence  of  negligence,  aa  we  have  said,  is  that  the  for-  nbouoencb. 
ward  brakeman  failed  to  apply  the  brakes  at  the  proper  time.  This 
must  necessarily  depend  on  the  condition  of  the  tracK, — that  is,  the 
character  and  extent  of  the  grade, — ^and  perhaps  other  matters 
should  be  considered.  It  must  be  confessed  that  mere  is  little  or  no 
evidence  except  the  fact  that  the  pin  broke  and  the  train  separated. 
Whether  this  alone  is  sufficient  to  authorize  a  recovery  we  do  not 
determine,  for  the  reason  that  on  another  trial  the  evidence  may  be 
materially  different. 

As  to  the  other  question,  all  that  appears  is  that  the  deceased 
was  an  experienced  brakeman,  of  good  habits.  It  must  be  pre- 
sumed that  he  was  in  his  proper  place,  engaged  in  the  perform- 
ance of  his  duties;  that  he  properly  appliea  a  brake  on  the  fifth 
car,  but  at  which  end  does  not  clearly  appear,  but  it  mav  be  the  jury 
was  authorized  to  find  the  br^ke.was  near  the  forward  end  of  the 
car.  The  train  separated  between  that  car  and  the  one  preceding 
it,  and,  in  some  manner  unknown,  the  deceased  fell  from  the  train. 
"When  last  seen  alive,  the  deceased  was  in  a  proper  manner  per- 
forming his  duties,  and  therefore  was  not  negligent.  In  about  one 
minute  afterwards  he  had  disappeared,  and  was  probably  then 
dead. 

There  are  cases  which  hold  when  the  evidence  wholly  fails  to 
show  that  the  deceased  was  using  due  care  that  there  cannot  be  a 
recovery.  Corcoran  i;.  Boston  &  A.  B.  Co.,  133  Mass.  607;  12 
Am.  &  Eng.  R  K.  Cas.  226 ;  Riley  v.  Railroad  Co.,  135  Mass- 
292 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  181.  It  has  beep  said  that 
"  when  the  circumstances  point  just  as  much  to  the  negligence  of 
the  deceased  as  to  its  absence,  or  point  in  neither  direction,  the 
plaintiff  should  be  nonsuited."  Cordell  v.  New  York  Cent.  &  H. 
K.  Co.,  75  N.  T.  330.  This  court,  however,  has  held  that  the 
jury  mav  infer  due  care  under  circumstances  quite  similar,  if  not 
m  principle  identical,  with  the  case  at  bar.  Greenleaf  v.  Illinois 
Cent.  R.  Co.  29  Iowa,  14.  See,  also,  Allen  v.  Willard,  57  Pa.  St. 
380 ;  Gay  v.  Winter,  34  Cal.  153 ;  Strong  v.  City  of  Steven's 
Point,  22  N.  W.  Reptr.  425.  This  last  case  is  much  like  the  case 
at  bar. 

We  are  not  prepared  to  say  that  there  was  no  evidence  which 
authorized  the  court  to  submit  the  question  of  due  care  on  the  part 
of  the  deceased  to  the  jury,  who  had  the  right  to  consider  all  the 
circumstances,  including  tne  known  habits  of  the  deceased,  and  the 
instincts  of  self-preservation  with  which  all  men  are  imbued.    If 
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the  canee  or  manner  of  the  death  was  wholly  unknown,  it  may  be 
a  different  rnle  should  prevail. 

4.  It  will  be  observed  that  the  only  negligence  charged  is  that 
of  the  defendant,  while  the  negligence  proved  is  that  of  an  em- 
ployee,— a  brakeman, — and  it  cannot  be  claimed  that  he  is  a  vice- 
principal.  The  appellant  contends  that  when  the  stated  negligence 
IS  that  of  the  defendant  it  cannot  be  established  by  showing  that  a 
brakeman  was  negligent.  This,  under  the  statute  making  railway 
corporations  liabk  for  the  negligence  of  co-employees,  and  our 
code  system  of  fact  pleading,  presents  an  interesting  question, 
which  we  do  not  feel  called  on  to  determine,  for  the  reason  that 
the  plaintiff  can  readily  amend  and  state  more  particularly  the 
negligence,  and  what  employee  was  negligent.  A  fair  statement 
of  the  ^unds  of  negligence,  including  the  employee  so  guilty, 
should  in  all  instances  te  stated.  Common  fairness  requires  this 
much. 

For  the  reasons  stated,  the  judgment  is  reversed. 

See  note  to  Lottisville,  etc,  R  Co. «.  Brioe,  jwifL 


SOOTT 
V. 

Qbegon  B.  &  Kay.  Go. 

(AdMnee  Ooie,  Oregon.    Nowmber  80, 1886.) 

Fla!ntifl»  a  switchman  and  car-coupler  in  the  employ  of  defendant  railroad 
eompany,  was  working  with  another  employee  unaer  a  foreman  in  switching 
cars  ana  making  up  trains.  Several  flat  cars,  not  before  observed  b^  plain- 
tiff, which  had  been  received  from  another  road,  and  were  loaded  with  iron 
rails,  were  ^'kicked"  by  the  switching  engine,  under  the  direction  of  the 
foreman,  onto  a  side  track,  to  be  there  coupled  to  a  box  car.  The  rails  pro- 
truded beyond  the  end  of  the  flat  car,  and,  when  plaintiff  attempted  to  make 
the  couplinjo^,  his  hand,  which  he  had  to  put  up  against  the  box  car  in  order 
to  steady  himself,  was  crushed  between  the  rails  and  the  car.  The  evidence 
showed  that  any  employee  had  a  right  to  complain  if  a  car  was  so  loaded  as 
to  be  dangerous  in  coupUng,  whereupon  the  load  would  be  re-arrang^d  so  as 
to  be  safe;  that  cars  were  frequently  coupled  while  loaded  with  rails  extend- 
ing 18  or  20  inches  beyond  the  end ;  that  plaintiff  himself  had  coupled  such 
cars;'  that  the  rails  were  likely  to  be  thrown  forward  when  the  car  Dumped; 
that  the  distance  between  cars  was  about  two  and  a  half  feet  when  the  coup- 
ling was  relaxed,  but  when  they  bumped,  a  sprins  in  the  bumpers  allowed 
them  to  come  within  two  feet  of  each  other.  Plaintiff  testified  that  after  the 
accident  he  saw  that  the  rails  protruded  two  and  a  half  or  three  feet  beyond 
the  end  of  the  car,  but  that  before  it,  while  the  car  was  approaching,  although 
he  saw  that  the  rails  protruded,  he  did  not  think  it  was  so  far.  The  fore- 
man testified  that  he  uncoupled  the  flat  car  from  a  box  car  before  switching 


OAR-COUPLING — PROJECTING  LOAD.  415 

it,  and  did  not  notice  that  the  rails  projected  so  as  to  make  it  unsafe  to  couple 
or  uncouple,  but  saw  that  there  was  two  or  three  inches  between  the  rails  and 
the  box  car.  Heldy  that  no  question  was  involved  of  the  obligation  of  a  rail- 
road company  to  supply  safe  implements,  machinery,  and  instrumentalities; 
that  plaintijS  was  not  exposed  to  any  unusual  or  extraordinary  risk;  that,  in 
undertaking  to  couple  the  car  in  its  exbting  condition,  he  assumed  the  risk 
of  doing  so ;  and  that  a  nonsuit  should  have  been  granted. 

Appeal  from  circuit  court,  Multnomah  county. 

Lord,  J.,  dieseuting. 

C,  B,  Bdlinger  for  appellant. 

jSI  G.  Bronaugh  for  respondent. 

Thayer,  J. — The  respondent  commenced  an  action  against  the 
appellant  in  said  court  to  recover  damages  for  an  injury  received 
while  in  the  appellant's  employ.  The  appellant  is  a  railway  cor- 
poration opei*ating  a  railroad  in  the  State  of  Oregon,  and  was  iii- 
<corporated  under  tlie  laws  of  the  State.  The  respondent  alleged 
in  his  complaint  that  on  the  thirteenth  day  of  July,  1885,  he  was 
in  the  appellant's  employ  as  a  switch-tender  and  car-coupler  for 
hire,  at  Albina,  Multnomah  county,  Oregon,  and  so  remained  in 
its  employ  up  to  the  time  of  the  commission  of  the  grievance  com- 
plained of ;  that  on  the  thirteenth  day  of  July,  1885,  the  appellant 
carelessly  and  negligently  received  into  its  custody  two  facts. 

certain  flat  cars  loaded  with  railroad  iron  rails,  which  rails  were  so 
carelessly  and  negligently  loaded  and  placed  upon  said  flat  cars, 
prior  to  and  at  the  time  of  their  reception  by  appellant,  that  the 
ends  of  some  of  said  rails  protruded  over  the  draw-bars  of  each  and 
both  of  said  cars  a  distance  of  from  two  and  one  half  to  three  feet, 
and  which  thereby  greatly  increased  the  danger  of  coupling  either 
of  said  cars  when  it  oecame  necessary  or  proper  to  couple  either  of 
them ;  that  thereafter,  and  on  the  thirteenth  day  of  July,  1885,  the 
said  flat  cars,  so  carelessly  and  negligently  loaded,  in  the  dangerous 
and  unsafe  condition  occasioned  by  said  loading,  were  at  Albina, 
and  were  by  appellant's  agent  carelessly  and  negligently  t]etached 
from  a  certain  locomotive,  and  started  down  an  incline  towards  a 
certain  box  car,  and  the  respondent  was  directed  and  required  by 
the  appellant's  agent  to  couple  said  cars  to  said  box  car ;  that  the 
appellant  and  its  proper  officers,  at  the  time  of  receiving  said  flat 
cars  so  loaded,  and  at  the  time  of  the  injuries  to  ]*espondent,  had 
full  knowledge  of  the  dangerous  and  unsafe  condition  of  said  flat 
cars,  owing  to  their  being  so  negligently  loaded,  and  of  the  negli- 
gent and  careless  loading  thereof;  that  respondent  was  wholly 
ignorant  of  the  manner  in  which  they  were  loaded,  and  of  the 
dangerous  condition  for  coupling  them  in  which  they  then  were ; 
and  that  in  attempting  to  couple  the  same  to  said  box  car,  as  re- 
quired, and  while  in  tne  exercise  of  due  caution,  or  without  negli- 
gence or  fault  of  respondent,  his  left  hand  was  caught  between  one 
of  said  protruding  nulroad  iron  rails  and  tiie  said  box  car,  and  his 
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hand  so  crashed  as  to  render  ampntation  of  the  second  ^and  third 
fingers  of  the  left  hand  necessary,  and  the  same  were  amputated.. 
These  allegations  were  followed  by  the  nsual  allegations  of  sick* 
ncss  and  suffering,  the  deprivation  of  the  use  of  the  other  fingem 
upon  said  hand,  the  inability  to  pureue  his  calling  as  a  switchman 
and  car-coupler,  and  an  allegation  that  by  reason  of  the  said  injuries 
he  had  been  ds^maged  in  the  sum  of  $7,000.  The  appellant  con* 
troverted  the  allegation  of  carelessness  and  negligence  upon  its  part 
in  the  affair,  and  imputed  the  injury  to  the  carelessness  of  the 
respondent,  and  tendered  an  issue  upon  all  the  allegations  touching- 
its  liability.  The  action  was  tried  by  jury,  and  the  following  evi- 
dence and  facts  were  submitted  to  them  by  the  respective  parties, 
and  proceedings  had  on  the  trial : 

^^  The  plaintiff,  to  sustain  the  issues  on  his  part,  offered  himself 
as  a  witness ;  and,  being  first  duly  sworn,  testified,  in  substance,  as- 
follows :  '  My  name  is  Fred  Scott,  and  I  am  plaintiff  in  this  action* 
My  business  is  switchman  and  car-coupler.  I  have  followed. that 
business  for  fifteen  years.  I  have  been  in  the  defendant's  employ 
for  two  and  a  halt  years  in  Albina,  Oregon,  as  car-coupler  and 
switchman,  and  was  at  work  for  the  defendant  in  that  capacity  on 
the  day  and  at  the  time  I  received '  the  injury  to  my  hand.  We 
commenced  work  at  seven  o'clock  on  that  morning,  and  not  long- 
after  we  began,  we  went  with  the  switch-engine  up  to  East  Fort- 
land  to  .meet  the  paymaster,  and  brought  him  down  to  Albina.  The 
morning  was  clear  and  pleasant.  We  were  making  up  a  transfer 
train  for  the  Northern  Pacific  Railroad.  We  were  making  up  this- 
train  on  track  number  nine.  There  were  three  or  four  loaded  box 
cai*s  standing  on  track  Ko.  nine.  The  cars  we  used  to  make  up 
the  transfer  train  had  come,  over  the  defendant's  railroad  from 
Wallula,  and  were  standing  on  the  track  where  they  were  left  when 
they  came  in.  The  cars  were  cut  off  from  these  trains,  and  hauled 
out  by  the  switch-engine,  and  then  kicked  back  upon  the  switcli: 
track,  where  they  were  to  be  used.  A  box  cai*  with  air  brakes  had 
been  kicked  bacK  by  the  switch  engine  on  track  number  eight,, 
and  it  was  moving  slowly  along,  and  I  was  following  it  up  to  en-^ 
courage  it  along.  I  looked,  and  saw  three  fiat  cars  loaded  with 
railroad  iron  rails  had  been  kicked  upon  number  nine,  and  were 
coming  back  towards  the  box  care  standing  on  that  track,  and  were- 
inoving  faster  than  the  car  I  was  following.  These  fiat  cars  were 
to  be  coupled  to  the  box  cars  on  number  nine  to  make  up  the 
transfer  train.  I  had  walked  about  a  car-length  to  get  from  num- 
ber eight  to  where  I  coupled  the  fiats  to  the  box  car.  I  saw  the 
flat  cars  were  loaded  with  railroad  iron  rails,  and  that  they  projected 
over  the  end  of  the  car,  as  railroad  iron  mostly  does.  1  could  not 
see  how  far,  as  they  were  coming  towards  me,  but  I  did  not  think 
they  stuck  over  that  far.  When  I  first  saw  them  the  fiat  cars  were 
about  three  carJengths  from  me.    One  cannot  stand  up  and  couple 


CAR-COUPLING — PKOJECTING  LOAD.  417 

flat  cars  loaded  with  iron.  It  is  liable  to  shift  its  place,  slide  for- 
ward and  crush  Iiitn.  I  stooped  down  to  couple  the  cai*s  so  as  to 
get  my  body  and  head  below  tlie  projecting  iron,  and  out  of  the 
way  of  it.  As  the  car  came  back,  the  iron  passed  over  my  head. 
It  struck  my  hat,  and  pushed  it  down  over  my  eyes,  and  I  took 
my  left  hand  to  replace  my  hat.  As  soon  as  I  did  that,  I  put  up 
ray  left  hand,  and  took  hold  of  the  round  iron  step  near  the  bot- 
tom of  the  end  of  the  box  car  to  which  the  others  were  to  be 
coupled,  and  while  there  I  felt  a  cold  sensation  in  my  left  hand ; 
and,  when  I  got  out  after  coupling  the  cars,  I  found  my  second  and 
tliird  fingers  on  my  left  hand  had  been  caught  between  the  end  of 
the  rail  and  the  step  I  had  hold  of,  and  crushed.  I  had  to  take 
hold  of  this  step.  There  was  nothing  else  I  could  take  hold  of  to 
steady  myself  by  when  I  stooped  to  make  the  coupling.  There 
were  no  stay-chains,  nor  any  brake  at  the  end  of  the  box  car.  I 
could  not  safely  make  the  coupling  without  stooping  down,  and  I 
had  to  hold  onto  something  to  steady  myself  as  I  stooped.  If  there 
had  been  any  truck-chains  or  brake-chains  that  I  could  have  held 
onto,  I  need  not  have  taken  hold  of  the  iron  rod  on  the  end  of  the 
box  car.  In  that  case  I  would  not  have  been  hurt.  These  cars 
usually  have  stay-chains  and  brakes,  but  this  car  did  not  have  them. 
I  had  been  coupling  these  flat  cars  loaded  with  railroad  iron  before 
this,  and  had  probably  coupled  twenty  cars  loaded  with  such  rails 
within  the  preceding  three  or  four  weeks.  The  iron  all  projected 
over  the  end  of  the  car  more  or  less.  The  flat  cars  came  back 
against  the  box  cars  standing  on  the  track,  and  forced  the  box  cai*8 
back  a  few  steps,  and  I  had  to  walk  two  or  three  feet  after  they 
struck  to  keep  up  with  them  and  make  the  coupling.  I  think  the 
round  or  step  on  the  box  car  was  pretty  low  down.  Think  it  was 
about  six  inches  above  the  bottom  of  the  car.  When  you  couple  a 
flat  car  loaded  with  these  iron  rails  you  must  take  care  of  yourself. 
There  are  no  men  in  the  yard  whose  business  it  is  to  look  after  the 
loading  of  the  iron.  I  have  on  one  or  two  occasions  assisted  the 
conductor  of  the  switch-engine  and  other  men  working  on  the  yard 
with  me  to  flx  the  loads  of  iron.  We  did  it  by  placing  a  piece  of 
lumber  against  the  end  of  the  box  car,  and  then  having  the  switch- 
engine  push  the  flat  car  back  until  the  rails  struck  the  timber,  in  this 
way  pushing  the  iron  back  even  with  the  end  of  the  flat  car.  I  do  not 
know  how  I  could  make  a  living  now.  I  could  not  do  anything.  I 
could  not  set  a  brake.  I  would  not  risk  my  life  with  that  hand.  My 
wages  were  from  $60  to  $75  per  month.  Ed  Magoon  is  general 
yard-master.  He  was  not  at  the  office  that  morning.  He  employed 
and  discharged  the  men.  I  never  noticed  these  cars  before  I 
coupled  them.  I  looked  at  them  after  I  got  my  hand  "hurted." 
There  is  danger  to  every  man's  hand  who  couples  cars.' 

'*That  the  railroad  iron  rails  upon  said  car,  by  which  plaintiff 
was  hurt,  projected  for  a  distance  of  iwo  and  a  half  or  three  feet. 
28  A.  &  E.  R.  Cas.— 27 
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over  and  beyond  the  end  of  the  car  where  plaintiff  attempted  to 
make  the  coupling;  that  iron  rails  loaded  upon  flat  cars  frequently 
protrude  beyond  the  end  of  the  car  as  much  as  from  eighteen  to 
twenty  inches,  and  plaintiff,  and  said  other  witnesses  had  treqnently 
coupled  such  other  cars,  but  had  never  coupled  cai-s  where  the  irou 
projected  as  far  as  this  iron  did  by  which  plaintiff  was  hurt;  that 
the  space  between  the  care  when  coupled  and  relaxed  is  about  two 
and  one  half  feet,  but  that  the  draw-bars  or  bumpers  contain  stroTig 
springs,  which  at  the  moment  of  meeting,  when  the  cars  collide  to 
be  coupled,  give  way,  and  allow  the  cat's  to  approach  within  about 
two  feet  of  each  other,  and  then  rebound,  and  throw  the  cars  apart 
to  about  the  distance  of  two  and  a  half  feet;  that  the  end  of  the 
iron  rails  by  which  plaintiff  was  hurt  struck  the  end  of  the  box  car, 
at  the  point  where  the  plaintiff's  hand  was  resting,  with  such  force 
as  to  bend  and  crush  the  iron  rod  or  step  to  which  plaintiff  was 
holding  up  against  the  end  of  the  box  car,  mashing  the  end  of  the 
car,  and  so  mutilating  plaintiff^s  hand  as  to  necessitate  the  amputa* 
tion  of  the  two  middle  fingere  close  up  to  his  hand,  rendering  the 
little  finger  stiff,  so  that  it  cannot  be  bent  and  is  useless,  and  the 
front  or  index  finger  can  scarcely  be  bent  sufficiently  to  touch  the 
end  of  the  thumb.  Medical  witnesses  testified  that  such  anchylosis 
or  stiffness  of  said  two  remaining  fingers  is  permanent. 

"Plaintiff  also  testified  that  he  ktiew  nothing  of  the  condition  of 
the  loading  upon  said  fiat  car  by  which  he  was  injured  until  after 
he  was  hurt ;  that  he  had  not  been  on  the  part  of  the  yard  where 
said  fiat  car  was  left  the  evening  before,  after  said  car  was 
brought  into  the  yard,  and  had  not  had  any  opportunity  of 
observing  how  it  was  loaded  until  after  he  was  hurt  by  it. 
Plaintiff  testified  that,  in  stooping  into  a  squatting  position  so  as 
to  couple  the  fiat  cars  so  loaded,  the  coupler  has  to  look  out 
that  his  head  is  low  enough  to  allow  the  projecting  rails  to  •  pass 
bver  it,  and  that  it  is  customary  to  grasp  the  stny-chain  or  brake- 
beam  of  the  stationary  car  in  order  to  assist  the  coupler  to  move 
along  with  the  cars  when  the  collision  occurs,  so  as  to  prevent  being 
run  over  by  the  moving  cars.  Plaintiff  also  testified  that  he  has  no 
other  vocation  than  that  of  car-coupler,  which  he  has  followed  ever 
since  he  was  grown,  and  that  he  cannot  now  safely  follow  that 
vocation  without  risking  his  life  for  want  of  use  of  the  injured  hand 
with  which  to  grasp  to  some  support  to  help  himself  along,  and 

Srevent  being  run  over  by  the  cars  at  the  time  of  coupling  them, 
[e  also  testified  that,  in  following  his  vocation  in  defendant's  yard, 
he  was  under  the  authority  and  control  of  the  foreman  of  the 
switch-engine,  and  worked  where  and  as  he  was  directed  by  such 
foreman  to  work ;  and  that  said  foreman  had  authority  to  report 
him  (plaintiff)  to  the  yard-master  if  plaintiff  failed  or  refused  to 
obey  said  foreman's  orders,  and  that  said  foreman  was  in  charge  of 
the  engine  that  moved  back  towards  plaintiff,  to  be  coupled  by liim^ 
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the  flat  car  by  which  plain  tifi  was  in  lured ;  but  the  plaintiff  received 
no  direction  to  couple  the  particular  cars  when  lie  was  injured. 
Plaintiff  also  testified  tliut  the  danger  to  a  man's  hand  in  coupling 
cars  arises  from  the  liability,  if  he  is  not  careful,  of  having  his  hand 
caught  between  the  buuipera  when  inserting  the  coupling  link. 

^^The  plaintiff  also  onered  Frank  Bi^eTow  as  a  witness  in  his 
behalf,  who,  upon  being  duly  sworn,  testified,  in  substance,  that  he 
was  foreman  of  the  switch-engine  upon  the  Albina  yard  at  the  time 
of  the  accident;  that  his  ^ng  consisted  of  himself,  the  plaintiff, 
and  Emerick;  that  they  all  worked  together;  that  each  man  knew 
what  he  had  to  do,  and  went  to  work  doing  it  without  speaking  to 
one  another;  that  he  did  various  kinds  of  work, — sometimes  coupled 
cars,  and  sometimes  attended  to  the  switch ;  that  if  a  car  came  into 
the  vard  to  be  bandied,  so  loaded  that  it  was  dangerous  to  the 
employees  to  handle  it,  an  employee  was  at  liberty  to  report  the  fact 
to  the  yard-master,  and  refuse  to  handle  the  car  until  it  was  prop- 
erly loaded ;  that  the  men  in  his  gang  could  either  report  the  fact 
directly  to  the  yard-master,  or  report  to  him,  the  witness,  who 
would  do  so ;  that,  if  his  attention  was  called  to  a  car  so  loaded,  he 
would  order  it  side-tracked,  and  report  the  fact  to  the  yard-master; 
that  the  flat  car  in  question  had  come  in  the  evening  before,  over 
the  Northern  Pacific  lines,  loaded  in  the  same  condition  as  it  was 
at  the  time  of  the  accident,  coupled  to  a  box  car  at  the  same  end 
coupled  bv  the  plaintiff  at  the  time  of  the  injury ;  that  the  witness 
uncoupled  said  flat  car  from  the  box  car  without  difiiculty ;  that  he 
did  not  notice  that  the  rails  projected  so  as  to  make  it  unsafe  or 
difiicult  to  couple  or  uncouple  the  same;  that  there  was  two  or 
three  inches  space  between  the  rails  and  the  box  car  to  which  it 
was  coupled  at  the  time  he  uncoupled  said  car. 

"The  plaintiff  having  rested  his  cause,  the  defendant  moved  for 
a  nonsuit  upon  the  ground  that  there  was  no  evidence  sufiScient  to. 
be  submitted  to  the  jury,  which  motion  was  denied  by  the  court, 
to  which  ruling  defendant  duly  excepted. 

"The  defendant,  to  sustain  the  issues  on  his  part,  offered  Ed 
Magoon  as  a  witness,  who,  being  duly  sworn,  testified  that  prior  to 
and  at  the  time  of  the  accident  he  was  general  yard-master  at  the 
company's  yard  at  Albina,  where  the  accident  occurred ;  that  he 
employed  and  discharged  the  men  working  upon  the  yard,  includ- 
ing switchmen,  brakemen,  and  car-couplers :  that  no  one  else  had 
authority  to  do  so ;  that  if  care  where  improperly  loaded,  or  loaded 
so  as  to  make  it  unsafe  for  those  employed  in  handling  them,  any 
of  the  employes  had  a  ri^ht  to  report  the  fact  to  him,  when  it  was 
usual  to  order  it  side-tracked  until  the  load  could  be  adjusted  into 
proper  position ;  that  no  complaint  was  made  to  him  at  any  time 
that  the  flat  cars  in  question  were  not  properly  loaded;  that  it 
was  not  the  duty  of  witness  to  examine  with  reference  to  the 
way  cars  are  loaded,  unless  they  are  reported  to  him. 
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"  There  was  no  evidence  in  the  case  tending  to  prove  that  any 
one  had  made  any  complaint  or  given  any  notice  tliat  the  car 
in  question  was  improperly  loaded,  or  any  other  evidence  than 
that  herein  set  oat,  tending  to  show  the  relation  in  which  plaintifiE 
stood  to  the  other  employees  of  defendant,  nor  was  there  any 
other  evidence  introduced  on  the  trial  tending  to  prove  negligence 
on  the  part  of  the  defendant  than  that  herein  set  out,  nor  otlier  evi- 
dence tending  to  show  that  plaintiff  was  acting  under  direction  or 
orders  of  any  one  at  the  time  of  the  injury ;  nor  was  there  any 
other  evidence  than  that  herein  contained  of  injury,  or  tending  to 
prove  damages  sustained  by  the  plaintiff." 

After  the  evidence  was  closed,  the  court  proceeded  to  instnict 
the  jury,  and,  among  other  instructions,  gave  the  following: 

''(2)  A  railroad  company  agrees,  when  it  employs  a  man  to 
work  for  it,  that  it  will  lurnish  nim  with  reasonably  safe  and  con- 
venient implements,  machinery,  and  instrumentalities  with  which 
to  perform  his  duties.  If  it  fails  in  this,  and  the  employee  is 
injured  on  that  account,  and  without  fault  of  his  own,  the  com- 
pany is  liable.' 

"  (4)  It  is  the  duty  of  the  raiload  company  to  take  proper  care 
that  railroad  iron  loaded  upon  its  fiat  cars  does  not  project  so  fai- 
beyond  the  end  of  its  cars  as  unreasonably  and  unnecessarily  to  en- 
danger the  lives  and  limbs  of  its  employees  engaged  in  coupling  such 
cars,  who  have  nothing  to  do  with  loading  tliem,  and  have,  not 
ample  opportunity  to  judge  of  such  danger  before  attempting  to 
couple  tliem. 

"  (5)  If  a  railroad  company  makes  it  the  duty  of  a  switch  fore- 
man upon  its  yard  to  see  that  railroad  iron  arriving  upon  the  yard 
in  fiat  cars  does  not  project  so  far  beyond  the  end  of  the  cars  that 
they  cannot  be  safely  and  conveniently  handled  and  coupled,  and 
another  employee  of  the  company  whose  business  it  is  to  couple 
cai-s  upon  the  yard  is  placed  by  the  company  under  the  authority 
and  suDJect  to  the  orders  of  such  foreman,  if  the  foreman  neglect 
that  duty,  and  thereby  the  employee  engaged  in  coupling  such  cars 
is  injured  without  contributory  negligence  on  his  part,  such  ne^li- 
^ence  of  the  foreman  is  the  negligence  of  the  company,  for  which 
It  is  liable  to  the  party  injured. 

These  several  instructions  were  excepted  to  at  the  time  given, 
and  are  now  relied  on  as  error.  Also  the  following  one  :  "  (17) 
They  [the  defendants]  are  just  as  responsible  if  uie  cara  were 
brought  there  from  the  Northern  Pacific  R.,  and  arrived  there 
improperly  loaded,  as  though  they  had  loaded  them  themselves. 
It  is  the  duty  of  the  company  to  provide  for  the  safety  of  the 
employees.  They  cannot  escape  the  duty  by  showing  that  they 
have  employed  no  one  to  look  after  the  safety  of  employees.'' 

The  court,  in  its  instructions  to  the  jury  in  regard  to  the  dam- 
ages, instructed  them  they  might  take  into  consideration  loss  of 
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time  of  the  reepondent  on  account  of  the  injury,  physical  suffering 
he  had  endured,  mental  Buffering,  pain  suSei'ed  hereafter,  and 
suffering  on  account  of  being  maimed.  The  appellantj^. counsel 
claims  tnat  this  instruction  includes  too  many  items  of  damage.  • 

After  the  court  had  given  its  instructions  to  the  jury,  the  appel- 
lant's counsel  prayed  certain  instructions,  including  the  following : 
^'  If  the  plaintiff  had  the  same  or  equal  means  of  knowledge  as 
the  defendant,  or  its  superintendent  or  vice-principal,  and  saw,  or 
was  in  such  a  position  that  he  could  have  seen  if  he  had  used  ordi- 
nary care  to  look,  the  condition  of  the  iron  rails  as  thev  protruded 
over  tlie  car  at  the  time  he  was  about  to  couple  the  nat  car  con- 
taining the  rails  to  the  box  car,  and  if  he  knew,  or  was  in  a  posi- 
tion to  know,  that  it  was  dangerous  to  make  the  coupling, — if  it 
was  dangerous, — ^and  might,  if  he  chose,  refuse  to  do  it,  if  he  then 
voluntarily  did  the  work,  he  took  the  risk  upon  himself ;  and  if  he 
received  any  injury,  and  was  damaged,  he  cannot  recover  for  it  in 
this  action,  and  your  verdict  should  be  for  the  defendant.  The 
fact,  if  it  is  a  fact,  that  the  box  car  was  not  provided  with  safety 
chains,  brake-bars,  or  other  means  of  holding  to  by  persons  engaged 
in  coupling  cara,  with  which  cars  are  usually  provided,  cannot  be 
considered  by  you  in  determining  whether  the  flat  car  in  question 
was  properly  loaded." 

The  cause  having  been  submitted  to  the  jury,  they  returned  a 
verdict  for  the  respondent  for  $6,500,  upon  which  the  judgment 
appealed  from  was  entered. 

I  have  set  out  the  bill  of  exceptions  in  full  for  the  reason  that 
the  denial  of  the  motion  for  a  nonsuit  is  made  a  ground  of  error. 
That  ruling,  and  the  giving  and  refusing  of  the  instmctions  as  be- 
fore mentioned,  are  the  only  qud&tions  presented  for  our  consider- 
ation. 

The  first  matter  to  be  considered  is  whether  the  evidence,  as 
shown  by  the  bill  of  exceptions,  proved  a  cause  sufiicient  to  be 
submitted  to  the  jury.  It  would  not,  certainly,  be,  unless,  it  tended 
to  prove  that  the  appellant  was  guilty  of  negligence  in  the  affair 
in  which  the  respondent  was  injured,  and  that  such 
negligence  was  the  immediate  and  proximate  cause  of  |^s^"to  go 
the  injury,  and  does  not  show  that  the  respondent  was 
guilty  of  negligence  contributing  to  it.  The  respond- 
ent was  not  required  to  show  aflSrmatively,  in  order  to  recover, 
that  he  was  free  from  negligence  upon  his  part ;  yet  if  it  appear 
from  his  own  proof,  offered  for  the  purpose  of  establishing  the 
appellant's  negligence,  that  he  was  also  guilty  of  negligence  but 
for  which  the  injury  would  not  have  been  received,  it  would  be 
fatal  to  his  recovery.  Grant  v.  Baker,  12  Or.  329.  7  Pac.  Rep, 
318.  The  only  negligence  that  could  have  been  chargeable  to  the 
appellant  was  in  attempting  to  transfer  the  fiat  cars  without  ad- 
justing their  freight.    It  certainly  was  not  responsible  for  the 
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manner  in  which  it  h&d  been  loaded ;  nor  was  it  in  fault  in  receiv- 
ing those  cars  into  its  custody,  even  if  the  ends  of  some  of  the 
iron  rails  did  protrude  over  tlie  draw-bars  of  the  cars.  It  was  not 
unlawful  or  negligent  on  the  part  of  the  appellant  to  receive  them 
in  that  condition,  as  it  may  have  contracts  with  the  Northern 
Pacific  E.  Co.,  or  whatever  company  it  received  them  from,  that 
it  would  receive  them  in  the  condition  in  which  they  mi^ht  arrive. 
The  respondent  could  not  justly  complain  of  that.  The  appel- 
lant's fault,  if  it  committed  any  fault,  was  in  undertaking  to  trans- 
fer these  cars  without  first  putting  the  iron  rails  in  such  a  position 
as  not  to  enhance  the  danger  in  coupling  them  with  other  cars,  and 
the  charge  in  the  complaint,  of  negligence  upon  the  part  of  the 
railroad  company  in  theaflEair,  must  be  confined  to  this  single  act. 
Nor  is  the  question  of  the  obligation  of  a  railroad  company  to 
furnigh  its  employees  with  "  reasonably  safe  and  convenient  imple- 
ments, machinery,  and  instrumentalities  with  which  to  perform 
their  duties"  involved  in  the  case.  It  was  not  made  by  the  plead- 
ings, nor  does  it  arise  upon  the  evidence,  and  cannot,  as  I  am  able 
to  discover,  have  any  application  whatever  to  the  case.  The  re- 
spondent did  not  use  articles  included  under  such  designation  in 
the  performance  of  his  duty.  He  was  a  switchman  and  cai*-coupler, 
and,  so  far  as  appears,  did  not  use  implements  and  appliances  in 
that  employment  aside  from  the  coupling  apparatus.  When  he 
engaged  in  the  company's  service  in  that  capacity  he  assumed  all 
the  ordinary  risk  incident  thereto;  and,  unless  tiie  company  sub- 
jected him  to  unnecessary  danger,  it  was  not  liable.  This  was  the 
gist  of  the  action,  and  he  had  no  right  to  have  his  case  submitted 
to  the  jury  without  first  proving  that  the  co!npany  did  subject  him 
to  extraordinarv  risks  in  the  affair,  and  that  his  injuries  were  re- 
ceived as  the  direct  consequence  thereof.  In  order,  therefore,  to 
determine  whether  the  respondent  proved  a  case  sufficient  to  be 
submitted  to  the  jury,  we  must  ascertain  whether  the  evidence  was 
sufficient  to  establish  the  fact  that  the  appellant  imposed  upon  him 
such  a  risk. 

According  to  the  evidence,  as  will  be  seen  from  its  inspection, 
the  appellant's  business  of  coupling  care  and  making  up  trains  at 
the  Aloina  yard,  where  the  accident  occurred,  was,  at  the  time  of 
it,  in  charge  of  Frank  Bigelow,  the  respondent,  and  one  Emerick ; 
the  former  of  whom  was  foreman  of  the  gang,  as  they  were 
termed,  and  had  the  general  direction  of  the  won^,  but  that  each  . 
had  the  right,  when  a  car  came  into  the  yard  to  be  handled,  so 
loaded  that  it  was  dangerous  for  the  employees  to  handle  it,  to  re- 

{>ort  the  fact  to  the  yard-master,  and  refuse  to  handle  it  until  the 
oad  was  adjusted;  that  Bigelow,  the  foreman,  on  the  morning  of 
the  accident,  uncoupled  the  car  in  question  from  a  box  cai*,  and 
sent  it  and  two  otuer  fiat  cars  along  one  of  the  tracks  of  the 
yard  toward  some  box  cars  standing  upon  that  track,  to  which  they 
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were  to  beooiipled;  that  the  said  flat  cars  were  uncoupled  from 
the  box  car  without  difScnlty,  and  that  the  foreman  did  not  notice 
that  the  mils  projected  so  as  to  make  it  unsafe  to  couple,  or  to  un- 
couple it :  that  the  respondent  was  about  a  car-length  from  the 
place  of  tlie  accident  when  he  saw  the  three  fiat  cars  coming  to- 
wards the  box  cars  to  which  they  were  to  be  coupled ;  that  he  saw 
that  the  flat  cars  were  loaded  with  railroad  iron  rails,  which  pro- 
jected over  the  end  of  the  car,  but  could  not  see  how  far  they  did 
project,  and  did  not  think  that  they  projected  as  far  as  they  did ; 
that  railroad  iron  rails  mostly  project  over  the  end  of  the  car,  and 
they  are  liable  to  shift  their  place,  and  slide  forward  in  coupling 
the  car  upon  which  they  are  loaded ;  that  the  respondent  was  an 
experienced  switchman  and  car-coupler  at  the  time  of  the  accident, 
and  had  been  engaged  in  coupling  cars  for  the  appellant  for  two 
and  a  half  years  in  Albina  when  the  accident  occurred  ;  and  that 
he  coupled  the  car,  when  he  received  the  injury,  without  having 
any  direction  to  couple  the  particular  car.  These  facts  appear 
from  the  respondent's  testimony,  and  from  the  witnesses  callea  by 
him ;  and  it  is  from  these,  and  from  some  incidental  facts,  from 
which  the  carelessness  and  negligence  of  the  appellant  must  be 
inferred   if  at  all 

In  Day  v.  Toledo,  C.  S.  &  D.  E.  Co.,  42  Mich.  623,  4  K  W. 
Reptr.  203  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  126,  an  experienced 
brakeman  was  ordered  by  the  conductor  to  attach  a  car  loaded 
with  lumber,  which  projected  forward,  the  plaintiff  claimed,  more 
than  usual,  and  whicii  compelled  the  brakeman  to  stoop  in  making 
the  coupling.  In  doing  so  he  delayed  a  little,  and  his  fingers  were 
caught  in  the  coupling  link  and  hurt.  In  an  action  by  the  brake- 
man  against  the  company  for  the  injury,  the  supreme  court  of  that 
State  held  that  the  trial  court  very  properly  took  the  case  from  the 
jury.  Campbell,  J.,  in  delivering  the  opinion  of  the  court,  said 
"that  the  injury  was  from  one  of  the  risks  incident  to  the  occupa- 
tion of  plaintiff;  and  he  kjiew  better  than  the  conductor,  or  any 
one  else,  the  precise  diflSculty  to  be  guarded  against.  The  con- 
ductor was  not  shown  in  any  way  to  have  been  in  fault,  and  it 
would  be  absurd  to  hold  a  corporation  for  imputed  negligence 
when  no  peraon  except  the  plaintiff  could  have  been  actually  guilty 
of  it." 

In  Atchison,  T.  &  8.  F.  R.  Co.  v.  Plunkett,  25  Kan.  188 ;  s.  c,  2 
Am.  &  Eng.  R.  R.  Cas.  127,  the  supreme  court  of  that  State  held 
that  when  a  railroad  company  is  in  the  habit  of  receiving,  from 
other  railroads,  cars  loaded  with  timbers  which  project  over  the 
end  of  the  cars  so  as  to  make  it  dangerous  for  any  one  except  a 
careful,  skilful,  and  prudent  person  to  attempt  to  couple  the  cars 
together,  it  is  not  negligence  for  the  railroad  company  to  order  and 
permit  such  a  person,  who  has  been  in  the  employ  of  the  railroad 
company   doing  that  kind  of  business  for  about  five  months,  to 
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attempt  to  make  such  a  coupling,  where  the  attempt  is  to  be  made 
in  broad  daylight,  although  it  may  be  raining  at  the  time.  That 
was  in  a  case  of  a  brakeman  who,  in  attempting  to  conple  cars 
loaded  with  timbers  which  were  received  from  another  railroad 
company,  was  killed,  and  the  action  was  brought  against  the 
company  in  whose  employ  he  was  at  the  time,  by  his  administrator. 
The  case  seems  to  cover  every  question  raised  here,  and  the  above 
conclusion  was  reached. 

Another  case  very  similar  in  principle  will  be  found  in  Flanna- 
gan  V.  Chicago  &  N.  W.  R.  Co.,  50  Wis.  462, 7  N.  W.  Reptr.  337 ; 
s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  150.  There  the  plaintiff,  who  was 
a  brakeman  in  the  employ  of  the  company,  was  required  to  get 
upon  a  train  of  cars  while  in  motion,  and  uncouple  it,  so  that  the 
cars  mi^ht  pass  down  into  tlie  yard.  The  car  which  he  was 
requirecf  to  get  upon  had  a  broken  jaw-brace,  as  it  is  termed,  which 
is  a  piece  of  hard  timber  so  adjusted  as  to  extend  from  the  back  to 
the  forward  wheel  of  the  car,  and  intended  for  the  use  of  the 
brakeman  to  place  their  feet  upon  it  in  order  to  get  upon  top  of 
the  car  when  it  is  in  motion.  In  that  case  the  supreme  court  of 
Wisconsin  held,  in  an  action  by  the  brakeman  to  recover  damages 
from  the  company,  that  the  fact  that  the  foreman  of  the  gang  in 
which  the  bi*akeman  was  engaged  directed  him,  after  turning  a 
switch,  to  mount  the  second  car  from  the  engine  for  the  purpose  of 
aiding  in  sending  the  unloaded  car  down  to  the  repairshops,  and 
the  brakeman  was  injured  in  mounting  said  car  in  consequence  of 
its  having  the  broken  jaw-brace,  was  not  sufficient  to  warrant  the 
jury  in  fliiding  the  companyguilty  of  negligence,  when  there  was 
no  evidence  that  said  foi'eman  was  charged  with  the  business  of 
inspecting  the  cars,  or  knew  of  the  defect  in  said  car,  or  had  any 
better  means  of  knowledge  than  the  plaintiff. 

The  respondent's  counsel  attempts  to  distinguish  this  case  from 
the  one  aoove  referred  to  by  claiming  that  Billow,  tlie  foreman 
of  respondent's  gang,  must  have  known  that  the  iron  rails  projected 
so  far  over  the  end  of  the  car  that  it  rendered  it  unnecessarily 
dangerous  to  couple  it.  He,  having  uncoupled  the  cars  on  the 
morning  of  the  accident,  had  an  opportunitv  to  discover  the 
condition  the  load  was  in.  The  witness  was  called  by  the  respond- 
ent, and  I  cannot  see  that  his  testimony  is  at  all  inconsistent  with 
the  surroundings  of  the  affair.  The  car  in  question  had  come 
across  the  appellant's  road  from  Wallula,  and  the  iron  could  not 
have  certainly  extended  so  as  to  go  against  the  car  to  which  it  was 
coupled.  It  is  not  at  all  reasonable  to  suppose  that  the  company's 
officers  would  have  permitted  that  condition  of  things,  as  it  would 
have  been  likely  to  nave  seriously  damaged  the  end  of  the  box  car. 
Besides,  the  respondent  himself  testified  that  iron  rails  of  the  kind 
in  question  were  liable  to  shift  their  place,  and  slide  forward,  while 
the  car  upon  which  they  are  loaded  is  being  coupled.     1  do  not 


OAR-COUPLING — PKOJECTING   LOAD.  425 

think  that  a  jury  would  have  any  right  to  disregard  such  testimony  as 
that  of  Bigelow's,  given  under  the  circumstances  that  it  was,  and 
have  inferred  a  directly  contrary  fact  from  that  which  he  stated. 
He  said  '^  that  he  uncoupled  the  cars  from  the  box  car  to  which  it 
had  been  attached  without  difficulty ;  that  he  did  not  notice  that 
the  rails  projected  so  as  to  make  it  unsafe  or  difficult  to  couple  or 
to  uncouple  it ;  that  there  were  two  or  three  inches  spac^  between 
the  end  of  the  rails  and  the  box  car  to  which  it  was  attached  when 
he  uncoupled  it."  There  is  nothing  contradictory  of  this  testimony 
except  the  fact  that,  when  the  respondent  coupled  the  car  to  the 
box  car,  the  ends  of  the  iron  rails  went  against  the  end  of  the  box 
car;  but,  if  the  evidence  of  the  respondent  is  to  be  credited,  that 
might  have  occurred  from  the  sliding  forward  of  the  iron  when  the 
two  cars  came  together  at  the  time  they  were  coupled.  I  do  not 
believe  the  evidence  justified  a  conclasion  that  Bigelow  was  guilty 
of  negligence  in  the  particular  claimed ;  and  it  is  not,  therefore, 
important  to  determine  whether  he  was,  at  the  time  the  injury  was 
received,  vice-principal  or  an  ordinary  employee  in  the  matter  of 
transferring  the  fiat  cars. 

It  may  be  claimed  that  there  was  evidence  upon  the  point 
sufficient  to  be  submitted  to  the  jury.  That  wonld  be  so  if  there 
were  any  evidence  tending  to  prove  the  fact.  Where,  however,  it 
is  a  mere  matter  of  conjecture  as  to  whether  the  fact  exists  or  not, 
the  jury  have  nothing  to  do  with  it ;  nor  can  negligence  be  imputed 
by  the  respondent  to  the  appellant  in  consequence  of  its  receiving 
and  transferring  the  fiat  cara,  although  the  iron  rails  loaded  thereon 
extended  over  Uie  ends  thereof,  where  it  is  shown,  as  in  this  case, 
to  have  been  a  usual  occurrence.  The  appellant  had  been  ac- 
customed to  receive  cars  so  loaded,  and  to  transfer  them  in  that 
condition.  The  respoTident  had  acquiesced  in  the  mode.  He 
frequentlv,  as  he  testified,  coupled  them  to  other  cans  when  the 
railroad  iron  rails  extended  over  the  ends  of  the  cars  coupled, 
though  not  so  far,  he  said,  as  in  the  particular  case  in  question.  He 
knew,  however,  that  they  extended  over  in  that  case. 

This  question  was  determined  in  North  Cent.  R.  Co.  v,  Husson, 
101  Pa.  St. ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  241.  There  a  fatal 
injury  occurred  to  a  car-coupler  while  engaged  in  his  ordinary  oc- 
cupation of  coupling  cars.  His  liead  was  caught  between  the  ends 
of  certain  bridge  irons  projecting  from  the  cai*s,  and  he  was  crushed 
to  death.  It  was  customary  upon  said  railroad,  and  upon  other 
roads,  to  load  bridge  iron  in  that  way,  and  the  car-coupler  had  full 
knowledge  of  the  fact,  and  also  that  the  cars  were  so  loaded  upon 
the  particular  occasion.  The  court  held  in  that  case  that  there  was 
no  evidence  that  the  risk  run  by  the  deceased  was  extraordinary 
in  its  nature,  and  that,  therefore,  it  was  error  to  submit  that 
question  to  the  jury. 

In  this  class  of  cases  it  is  necessary  to  determine,  before  a  re- 
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covery  can  be  bad,  tbat  tbe  risk  imposed  by  the  company  npon 
the  employee  was  of  an  nnasual  character ;  and  where  a  railroad 
company  adopts  a  mode  of  doing  a  certain  kind  of  business  more 
dangerous  in  its  character  than  some  other  mode  would  be,  and  the 
employee  engages  in  its  service  knowing  the  fact,  or  when,  under 
an  engagement  of  service,  he  continues  on  in  the  employment,  and 
acquiesces  in  such  mode,  be  cannot  claim,  in  case  of  an  injary,  that 
be  was  exposed  to  danger  of  an  extraordinary  or  unusual  charac- 
ter. He  assames,  in  such  case,  the  risk  to  which  the  more  danger- 
ous mode  subjects  him.  As  the  appellant,  therefore,  was  in  the 
habit  of  receiving  and  transferring  such  railroad  iron  so  loaded, 
and  the  respondent  continued  in  its  employ  in  tbe  capacity  in 
which  he  was  engaged,  and  attended  to  the  coupling  of  tne  cars  so 
loaded,  he  cannot  recover  for  a  personal  injury  which  would  prob- 
ably have  been  obviated  had  the  iron  not  extended  over  the  end 
of  the  car.  A  party  has  a  rifi;ht  to  contract  to  perform  anj  lawful  ^ 
business,  however  hazardous  it  may  be,  and  notwithstandmg  it  is' 
rendered  more  risky  than  it  otherwise  would  be  in  consequence  of 
the  manner  in  which  the  employer  conducts  it.  In  such  case  the 
employee  assumes  the  attendant  risk.  Kroy  v.  Chicago,  R.  L  & 
P.  k  Co.,  32  Iowa,  357. 

In  the  case  I'eferred  to  in  101  Pa.  St.,  the  court  said  that "  there 
could  be  no  doubt  but  that  the  coupling  of  railway  cars  was  a 
hazardous  business,  and  required  the  exercise  of  a  consummate  de- 
gree of  care  on*  the  part  of  those  who  engaged  in  it.  But  it  by 
no  means  followed  that,  because  of  an  accident  to  such  an  em- 
ployee while  performing  his  duty,  the  employer  was  liable  simply 
for  the  reason  that  the  particular  accident  might  have  been  pre- 
vented by  some  special  device  or  precaution  not  in  common  use." 

The  employee  should  be  advised  of  the  danger  to  which  he  was 
exposed  wnen  it  was  not  open  to  full  view,  and  should  not  be  ex- 
posed to  others  not  ordinarily  incident  to  the  em|)loyment. 
Where,  however,  the  employee  voluntarily  subjects  himself  to 
danger,  though  he  does  so  without  carelessness  or  breach  of  duty, 
he  cannot  recover  on  account  of  an  injury  received  thereby. 
Pittsburgh  A  C.  R,  Co.  v.  Sentmeyer,  92  Pa.  St.  276. 

In  the  trial  of  this  class  of  cases  the  law  applicable  thereto 
should  be  closely  observed.  Railroad  companies  should  be  made 
aware  of  the  grounds  of  their  liability  to  their  employees,  and  the 
latter  made  to  understand  the  responsibility  they  are  under.  The 
business  is  usually  attended  with  dangers  to  tbe  lives  and  safety 
of  those  employed  to  conduct  it,  and  the  companies  should  tie 
vigilant  in  guarding  against  their  exposure  to  unneces- 
w1t^a<mid«iiw  B^ry  risks;  while  tne  employees,  on  their  part,  should 
FULL?5B8nmS  ren^n  from  committing  reckless  or  careless  acts.  If 
.the  former  understood  that  they  would  be  compelled  to 
respond  in  damages  for  neglecting  to  observe  suitable  precautionary 
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measnreB  for  the  security  of  the  latter,  and  the  latter,  in  turn, 
understood  that  they  could  not  recover  for  injuries  where  they 
themselves  had  been  careless  in  the  affair  in  which  they  occurred, 
there  would  be  fewer  casualties  attending  the  business  than  there 
would  be  if  the  one  had  no  well-defined  idea  of  their  liability  in  the 
premises,  and  the  other  depnended  upon  the  sympathies  of  ^courts  and 
juries  to  obtain  compensation  f(3r  their  loss  and  damage.  The  law, 
unfortunately,  can  only  lay  down  general  rules  for  the  guidance  of 
the-  two  classes.  It  can  declare  generally  the  obligations  they  are 
under,  but  its  application  can  only  be  made  to  the  facts  and  cir- 
cumstances of  the  particular  case ;  and  it  is  often  rendered  more 
uncertain  by  a  failmre  upon  the  part  of  the  court  administering  it 
to  require  parties  in  the  pleadings  to  point  out  specifically  the  acts 
of  negligence  complained  of,  and  to  confine  the  investigation 
strictly  to  such  charges.  Too  frequently  in  such  cases  the  whole 
matter  is  shoved  off  onto  the  jury,  and  they  left  under  vague  gene- 
ral instructions  as  to  the  law,  which  they  usually  overlook,  and  pro- 
ceed to  determine  the  case  in  accordance  with  their  own  caprices. 
We  have  examined  many  authorities  upon  the  subject,  with  a  view 
of  ascertaining  the  correct  rule  in  such  cases.  We  find  that  they 
differ  materially ;  some  of  them  holding  railroad  companies  to  a 
very  strict  dutj,  and  others  inclined  to  charge  employees  with  high 
responsibility  m  the  affair  in  which  the  injury  was  received. 

The  late  case  of  Kelly  v.  Abbot,  63  Wis.  307,  28  N.  W.  Reptr, 
890,  belongs  to  the  latter  class.  There  a  brakeman  upon  the  Wis- 
consin Central  Eailroad,  whose  duty  was  to  couple  freight  cars  to 
the  caboose,  was  killed  by  being  crushed  between  the  caboose  and 
a  foreign  freight  car  which  he  was  attempting  to  couple  to  the 
caboose.  There  was  a  difference  in  the  height  of  the  coupling 
irons  upon  the  two  cars ;  those  on  the  freight  being  so  much  higher 
than  those  on  the  caboose  that  they  passed  over  and  under  each 
other,  and  by  reason  of  which  the  unfortunate  brakeman  was 
caught  betM^een  the  platform  of  the  one  and  the  end  of  the  other, 
and  killed ;  and  the  court  held  that  the  negligence,  if  any,  which 
caused  the  accident,  was  that  of  the  deceased  or  of  his  fellow-ser- 
vants, and  that  the  company  was  not  liable.  The  cas^was  on  de- 
murrer to  the  complaint,  in  which  the  facts  that  the  deceased  was, 
and  had  been  for  a  long  time,  a  brakeman  on  one  of  the  freight 
trains  of  the  said  railroad,  which  ran  between  Fond  du  Lac  and 
Menasha,  and  of  his  duty  of  coupling  freight  ears  to  the  caboose*, 
were  set  out ;  also  that  on  the  day  that  he  lost  his  life  the  train 
was  run  out  on  a  side  track  at  Fond  du  Lac  for  the  purpose  of 
coupling  the  freight  car,  which  belonged  to  the  Chicago,  Milwaukee 
&  St.  raul  B.  Co.,  to  the  caboose  at  the  rear  end  of  said  train ;  and 
also  the  condition  of  the  coupling  irons,  and  a  description  of  the 
accident ;  and  in  which  it  was  alleged  that  it  was  the  duty  of  the 
railroad  company  to  provide  cars  of  suitable  couplings,  and  adapted 
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to  each  other,  and  the  negligence  of  the  company  in  not  doing  so, 
and  in  allowing  sach  freight  car  of  another  Company  to  be  brought 
upon  the  track  to  be  so  coupled ;  also  that  the  deceased  was  care- 
ful  and  prudent  in  his  effort  to  make  such  coupling.  These  facts 
the  court  held  were  not  salSicient  to  constitute  a  cause  of  action, 
and  gave  for  reasons  that  the  want  of  adaptation  of  the  two  cars  to 
each  other  (in  all  respects  properly  constructed  in  themselves)  was 
the  only  defect,  and  that  the  furnishing  of  them  by  the  company, 
and  requiring  them  to  be  so  coupled,  constituted  the  only  negli- 
gence of  the  company  complained  of :  that  there  was  no  reason 
stated  why  the  deceased  did  not  or  could  not  have  discovered  such 
apparent  want  of  adaptation  of  coupling  irons  of  the  caboose  and 
car ;  that  the  affair  presumably  took  place  in  the  daytime,  as  it  was 
not  stated  to  have  occurred  in  the  night ;  that  the  coupling  irons 
were  so  widely  mismatched  would  seem  to  have  been  as  observable 
and  readily  seen  as  the  entire  absence  of  coupling  irons,  one  or 
both  ;  that  it  was  not  to  be  inferred  that  it  was  the  only  instance 
when  the  cars  of  different  roads  brought  together  to  be  coupled 
were  so  mismatched,  but  that  the  contrary  might  rather  be  in- 
ferred. The  decision,  in  short,  was  based  upon  the  grounds  that  the 
brakeman  had  as  good  an  opportunity  to  know  the  condition  of  the 
coupling  irons  as  the  company  had  ;  that  the  duty  of  the  company 
to  Know  their  condition  was  not  absolute,  and  it  was  not  presumed 
to  know  of  it  as  a  matter  of  law ;  and  that  the  liability  of  a  railway 
company  in  such  cases  did  not  depend  upon  its  general  and  abso- 
lute duty  to  furnish  safe  and  proper  machinery  sind  other  appli- 
ance3  with  which  its  employees  might  work,  but  upon  its  knowl- 
edge, actual  or  presumed,  that  such  coupling  appliances  would  not 
properly  fit  and  connect  with  each  other ;  that  it  did  not  appear 
from  the  complaint  that  the  compan;^  did  not  have  in  their  employ 
at  the  time  suitable  persons  to  make  inspection  of  all  such  foreign 
cars,  and  ascertain  their  fitness  to  go  into  trains,  and  it  was  pre- 
sumed that  such  persons  were  so  employed,  and  that  other  em- 
ployees of  the  company  caused  the  foreign  car  in  that  case  to  be 
upon  the  side  track  ready  to  be  coupled  to  the  caboose ;  and  that, 
if  there  was  any  negligence  on  the  part  of  any  one  in  not  ascertain- 
ing beforehand  that  these  couplings  would  not  meet,  it  must  have 
been  the  negligence  of  the  co-employees  and  fellow-servants  of 
the  deceased,  for  which  the  company  was  not  liable. 

I  cite  this  case,  not  in  support  of  the  views  I  have  expressed 
regarding  the  obligations  of  railroad  companies  in  such  cases,  but 
to  disapprove  of  many  of  the  principles  it  announces.  I  believe  it 
altogetner  too  extreme  upon  the  subject.  I  think  the  complaint 
stated  a  cause  of  action,  and  that  the  company  could  not  defeat  it 
without  showing  that  the  brakeman  had  contracted  to  serve  the 
company  in  view  of  such  risk.  If  the  company  had  been  accus* 
tomed   to  receive  and  transfer  cai*8  of  another  company  under 
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such  conditions,  and  the  brakeman  been  in  the  habit  of  coupling 
them,  it  might  Iiave  been  an  excuse ;  bnt  that  fact  should  have  ap- 
peared specially,  and  not  been  left  to  inference  ;  and  then  it  would 
look  like  an  engagement  to  be  sacrificed.  I  do  not  see  how  cars 
with  coupling  irons  adjusted  as  they  were  could  be  attached  without 
an  injury  to  the  car-coupler ;  and  to  require  a  brakeman  to  attempt 
the  performance  of  so  hazardous  an  act  \vo\x\A  prima  fdcie^  to  my 
thinking,  be  gross  recklessness.  It  is  said  in  the  opinion  of  the 
court  in  that  case  that  the  brakeman  could  see  the  danger,  and  re- 
fuse to  perform  the  service ;  but  it  is  well  understood  that  railroad 
employees  are  expected  to  obey  the  ordeis  of  the  company  about  as 

1>romptly  as  soldiers  are  those  of  a  superior  officer,  and  do  about  85 
ittle  thinking.  Decisions  of  that  character,  to  ray  mind,  go  far 
towards  legalizing  manslaughter.  They  are  opposed  in  principle 
directly  to  that  in  Gottlieb  u  New  York,  L.  E.  &  W.  K.  Co.,  100 
N.  Y.  462,  3  N.  E.  Eeptr.  344,  which  holds  that  such  company  is 
bound  to  inspect  cars  received  under  such  circumstances,  and,  if 
found  defective,  either  to  remedy  the  defect,  or  refuse  to  receive 
them.  This  seems  more  in  accordance  with  humane  principles, 
and  the  decision,  to  my  notion,  furnishes  a  more  salutary  prece- 
dent than  the  other  class  of  cases. 

The  respondent's  counsel  claims  that  this  case  comes  within  the 

Jrinciples  laid  down  in  Gottlieb  v.  New  York,  L.  E.  and  W.  K.  Co. 
f  I  thought  it  did,  I  should  be  in  favor  of  sustaining  the  ruling  of 
the  court  upon  the  motion  for  a  nonsuit ;  but  it  seems  to  me  that  the 
appellant  had  done  everything  regarding  the  inspection  of  the  flat 
cars  that  could  reasonably  be  required.  It  had  not  caused  these 
cars  to  be  inspected,  it  is  true,  but  had  left  that  matter  to  the  gang 
to  which  the  respondent  belonged,  and  to  the  yard-master.  Either 
of  said  membei's  had  authority  to  examine  those  cars ;  and,  if  he 
deemed  any  one  of  them  unsafe  to  couple  in  consequence  of  the 
iron  loaded  thereon  extending  too  far  over  the  end  of  the  car,  to 
report  the  fact  to  the  yard-master,  in  which  case  the  car  would  be 
siae-tracked,  and,  if  found  necessary,  the  load  adjusted.  This 
made  the  respondent,  to  some  extent,  at  least,  an  inspector;  and, 
if  he  undertook  to  couple  a  car  so  loaded,  it  was  his  own  fault.  At 
the  time  he  received  the  injury,  he  saw  that  the  iron  rails  projected 
over  the  end  of  the  car.  He  knew  that  they  were  liable  to  shift 
their  places,  and  slide  forward,  when  the  collision  took  place 
preparatory  to  the  coupling,  and  he  was  at  full  liberty  to  run  the  risk 
of  oeing  injured,  or  refuse  to  attach  the  car  until  the  load  was  put 
in  place.  He  chose  the  former  course,  and  I  am  unable  to  discover 
wherein  the  appellant  is  to  blame  in  the  affair.  If  an  inspector  of 
a  car  himself  were  to  be  injured  from  a  defect  be  had  overlooked, 
or  bad  neglected  liis  duty  to  inspect  it  at  all,  no  one  would  pretend 
that  be  could  maintain  a  claim  against  the  company  for  such  in- 
jury; and,  as  I  view  it,  the  respondent  occupies  the  same  position 
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in  effect.  Under  this  view,  the  judgment  appealed  from  mnst  be 
be  reversed  and  the  case  remanded  to  the  court  below,  with  direc- 
tions to  enter  a  judgment  of  nonsuit  against  the  respondent. 

LoBD,  C.  J.  (dissefiting.) — This  was  an  action  to  recover  for  per- 
sonal injuries  sustained  by  the  plaintiff  while  in  the  employ  of  the 
defendant  as  a  car-coupler  and  switchman,  resulting  from  the  alleged 
Facts.  negligence  of  the  defendant,  in  allowing  to  be  handled 

a  car,  received  from  another  road,  alleged  to  be  improperly  and 
dangerously  loaded.  The  car  thus  received,  and  which  occasioned 
the  injury,  was  loaded  with  railroad  iron  which  projected  beyond 
the  platform  of  the  car.  The  evidence  shows — all  of  which  is  in- 
cluded in  the  record — that  the  foreman  of  the  yard  uncoupled  this 
car,  to  which  was  attached  other  cars  loaded  with  railroad  iron,  and 
with  his  engine,  as  it  is  phrased,  ^^  kicked"  it  back  to  the  place 
where  the  plaintiff  was  working,  to  be  coupled  to  another  tram  of 
cars,  and  in  so  doing  observed  that  the  iron  rails  protnided  within 
two  or  three  inches  of  the  car  from  which  he  uncoupled  it.  From 
the  position  of  the  plaintiff,  the  car  approached  him  endwise,  and 
he  bad  not  seen  it  until  it  was  moving  back  where  it  was  to  be 
coupled.  He  stooped  down  to  get  under  the  projecting  rails,  and 
at  tlie  same  time,  to  steady  himself,  caught  hold  with  his  left  hand 
of  the  round  iron  step  near  the  bottom  of  the  end  of  the  box 
car.  While  in  this  position  he  felt  a  cold  sensation  in  his  left 
hand.  His  second  and  third  fingers  had  been  crnshed  by  the  pro- 
jecting rails  of  iron  coming  against  the  iron  step  of  which  he  had 
laid  hold.  His  testimony  is:  "I  had  to  take  hold  of  the  step» 
There  was  nothing  else  I  could  take  hold  of  to  steady  myself  by 
when  I  stooped  to  make  the  coupling.  There  \vas  no  stay-chain 
or  any  brake  at  the  end  of  the  box  car,  I  could  not  safely  make 
the  coupling  without  stooping  down,  and  had  to  hold  onto  some- 
thing to  steady  mvself  as  I  stooped.  If  there  had  been  any  truck- 
chains  or  brake-chains  that  I  could  have  held  onto,  I  need  not 
have  taken  hold  of  the  iron  rod  on  the  end  of  the  box  cir.  In 
that  case  I  would  not  have  been  hurt."  The  evidence  further 
shows  that  he  was  an  experienced  switchman  and  car-coupler,  and 
fully  understood  the  hazard  of  his  employment,  and  the  necessity  of 
exercising  care  in  the  coupling  of  cars  under  such  circumstances,  and 
that  he  had  coupled  flat  care  loaded  with  railroad  iron  before  this, 
and  had  "probably  coupled  twenty  cars  loaded  with  such  rails 
within  the  preceding  three  or  foiir  weeks."  Upon  this  state  of 
facts,  did  the  handling  of  this  car,  thus  received  and  loaded,  create 
or  impose  any  extraordinary  risk  upon  the  defendant  in  his  em* 
ploy  men  t  ? 

The  general  rule  is  that,  when  a  servant  enters  the  employment 
of  his  master,  he  thereby  assumes  all  risks  reasonably  to  oe  antici- 
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pated  as  incident  to  his  line  of  dnty.     These  risks,  it  is  said,  he  is 
supposed  to  have  in  mind  w}ien  he  enora^rcs  in  the  „ 

**.  Jill*  •••^1  J       RiBKB  ASSUMED. 

service,  and  that  his  compensation  is  stipulated  aceord- 
inglv.  But  these  are  necessarily  limited  to  such  risks  as  can  ordi- 
narily be  foreseen  from  the  natural  scope  of  his  employment,  and 
do  not  include  such  as  involve  peculiar  danger  or  extraordinary 
risks,  "  A  servant,"  said  Sharswood,  C.  J., "  assumes  all  the  ordinary 
risks  of  his  employment.  He  cannot  hold  the  master  responsible 
for  an  injury  which  cannot  be  traced  directly  to  his  negligence." 
Baker  v.  Allegheny  Val.  R.  Co.,  95  Pa.  St.  215 ;  Patterson  v.  Pitts- 
burgh &  C.  R.  Co.,  76  Pa.  St.  393.  It  results,  then,  if  the  risk  is  or- 
dinary, and  incident  to  the  employment,  and  not  peculiar  and  ex- 
traordinary, although  the  servant  may  have  used  ordinary  care,  the 
master  is  not  liable  for  the  injury.  The  reason  is  that  the  risk  of 
such  injunr  is  incident  to  the  line  of  duty  in  his  employment, 
and  one  of  the. hazards  which  the  servant  assumes  when  he  under- 
takes such  employment.  The  injury  complained  of  was  not  the  re- 
sult of  any  defect  in  the  coupling  apparatus,  or  in  the  cars, — only, 
it  is  claimed,  that  the  condition  of  the  load  as  described  rendered 
the  duty  the  plaintiff  had  no  perform  more  hazardous,  and  created 
an  extraordinary  risk.  Upon  the  issue  tried,  the  position  of  the 
parties  then  is  thus:  The  plaintiff  claims  that  the  injury  was 
caused  by  the  negligence  of  the  defendant  in  handling  the  car 
loaded  in  the  manner  described,  and  in  attempting  to  transport  it 
in  a  train  in  that  condition  ;  while  the  defendant  insists  that  the 
injury  was  cause  by  the  plaintiff's  own  negligence,  and  that  his 
want  of  care  contributed  to  that  result. 

The  coupling  of  railroad  cars  is  always  a  dangerous  employment, 
and  requires  the  exercise  of  care  commensurate  in  degree  with  the 
nature  of  such  employment.  When  cars  are  loaded  with  material 
which  projects  beyond  the  car,  it  may  be  more  hazardous  to  couple 
them  than  when  not  thus  loaded ;  yet  there  are  cases  in  the  books 
which  show,  and  the  evidence  of  the  plaintiff  confirms,  that  the 
act  of  coupling,  in  such  cases,  can  be  performed  with  safety.  All 
that  is  required  is  to  exercise  that  degree  of  care  commensurate 
with  the  duty  to  be  performed.  The  plaintiff  knew,  as  he  testified, 
that  he  must  stoop — keep  below  the  projecting  material  loaded  on 
the  floor  of  the  cars — in  order  to  make  the  coupling  properly  and 
with  safety.  He  further  testified  that  such  material  was  "liable 
to  shift  its  place,  and  slide  forward,"  when  the  cars  came  in  con- 
tact ;  showing  that  he  fully  understood  the  hazards  incident  to  his 
employment,  and  the  necessity  of  keeping  his  person  below  it,  and 
out  of  its  range,  to  avoid  liability  to  accident  or  injury.  His  own 
as  well  as  other  evidence  shows  that  it  was  a  common  occurrence 
for  the  defendant  to  receive  cars  loaded  with  railroad  iroq  extend- 
ing beyond  the  end  of  the  cars,  and  that  he  himself  had  frequently 
coupled  them  in  safety.     But  this  has  no  reference  to  the  receiving 
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of  cars  loaded  with  Bucli  projecting  material  as  had  been  shifted  in 
travel,  and  rendci*ed  extrahazardous  to  handle  without  being  re-ar- 
ranged or  the  load  righted.  To  this  point,  and  in  this  view,  the 
case  is  relieved  of  all  diflBculty,  and  in  principle  is  covered  by  the 
cases  of  Atchison,  T.  &  S.  F.  K.  Co.  v.  Plunkett,  25  Kan.  188,  and 
Northern  Cent.  R.  Co.  v.  Husson,  101  Pa.  St.  1. 

But  there  is  a  phase  of  this  case  that  remains  yet  to  be  consid- 
ered. The  defendant  had  devolved  upon  the  foreman  the  author- 
ity and  duty,  when  it  came  to  his  knowledge  that  a  car  loaded  with 
iron  had  so  shifted  its  position  as  to  be  dangerous,  to  side-track  it, 
or  order  it  side-tracked,  and  report  the  fact  to  the  yard-master. 
The  object  of  this  was  to  have  the  load  righted  before  it  was 
handled.  Now,  the  foreman,  when  he  uncoupled  the  car,  and  be- 
KBouoncB.  fore  he  ^^  kicked  "  it  back,  noticed  that  the  iron  rails 
with  which  the  car  was  loaded  projected  within  two  or  three 
inches  of  the  car  from  which  he  uncoupled  it.  We  must  suppose 
that  he  knew  that  cars  loaded  with  such  material,  and  in  the 
shifted  condition  of  that  load,  were  not  only  liable  to  slide  forward, 
but  that,  in  the  relaxing  of  the  spring  wnen  the  cars  came  into 
contact,  the  projecting  rails  would  be  thrown  forward  with  the 
car,  and  be  liable  to  break  or  smash  the  box  car  to  which  it  was  to 
be  coupled,  which,  in  fact,  it  did  do,  and  at  the  same  time  flattened 
the  iron  step,  and  crushed  the  hand  of  the  plaintiff.  Such  being 
his  authority  in  the  premises,  and  the  fact  oi  the  condition  of  that 
load  coming  immediately  under  his  observation,  was  it  not  liis  plain 
duty  to  have  side-tracked  the  car  in  order  to  have  its  load,  which 
had  been  shifted  in  travel,  re-arranged  or  righted,  to  avoid  the  in- 
creased liability  to  accident,  before  he  kicked  the  car  back  to  be 
handled  by  the  coupler,  or,  at  least,  before  doing  so,  notified  the 
coupler  of  the  condition  of  the  load  ?  It  will  hardly  do  to  assume 
that  cars  thus  loaded,  liable  to  punch  holes,  or  smash  in  box  cars, 
or  do  other  injurv  to  person  and  property  under  such  circum- 
stances, was  a  usual  or  common  way  of  transporting  such  material. 
Are  we  authorized  to  say,  upon  such  a  state  of  facts,  that  there  is 
no  proof  tending  to  show  that  cara  with  loaded  material  in  that 
condition  was  an  unusual  occun*ence,  and  which  created  an  extra- 
ordinary risk  ?  On  the  other  hand,  the  evidence  is  that  the  plain- 
tiff did  not  see  this  car  until  it  was  coming  towards  him  endwise; 
that  he  could  see  that  the  rails  were  projecting,  but  he  could  not 
determine  from  his  position  to  what  extent ;  that  be  stooped, — 
knew  that  he  must  keep  out  of  the  way  of  the  projecting  rails, — 
but,  to  steady  himself  and  do  his  work  with  safety,  it  was  necessary 
to  have  something  to  hold  onto ;  that  the  box  car,  as  is  nsnal  with 
such  cars,  had  no  hand-hold  for  that  purpose,  nor  stay-chains,  or 
breaks  at  its  end  which  he  could  take  hold  of ;  and  that  he  had  to 
take  hold  of  the  iron  step  to  steady  himself,  when  he  stooped,  to 
perform  the  act  of  coupling  in  safety.    In  view  of  these  facts,  can 
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it  be  said  that  the  plaintifi  did  not  exercise  ordinary  care,  and  con- 
duct himself  with  common  prudence  ?  It  is  of  great  importance, 
and  especially  in  regard  to  railroad  trains,  that  both  master  and 
servant  should  be  held  to  the  fullest  measure  of  duty ;  and  to  relax 
the  rules  by  which  either  is  to  be  governed  would  be  detrimental 
to  the  public  interests. 

Projecting  Load— Coupiingi — See  note  to  Louisville  &  N.  R.  Co.  «•  Brice, 


Hooper 

V. 
OOLUHBIA   AND   GbEEKYILLB  R  OOw 

(21  South  Carolina,  541.) 

The  rule  laid  down  in  Snow  v..  Housatonic  R.  Co.,  8  AJlen,  444,  as  to  the 
duties  of  a  railroad  company  towards  its  employees,  approved. 

Quatre:  Where  a  railroad  company  requires  a  brakeman  to  ride  upon  the 
top  of  its  train,  and  at  the  same  time  maintains  a  bridge  with  a  top  too  low 
for  such  employee  to  pass  through  in  safety  without  stooping,  is  this  a  danger 
incident  to  the  employment  of  a  brakeman,  and  is  there  a  full  performance 
of  the  duty  imposed  upon  the  company  in  regard  to  the  safety  of  their  em- 
ployees? 

But  an  employee  may  waive  the  right  to  exact  of  his  employer  such  appli- 
ances as  the  law  requires,  and,  as  a  general  rule,  the  acceptance  or  retention 
of  service  without  complaint,  after  full  knowledge  of  a  permanent  patent  de- 
fect, amounts  to  a  waiver  of  such  defect. 

Therefore,  where  a  brakeman  on  top  of  a  train,  in  full  daylight,  was  struck 
on  the  back  of  the  head  and  killed  by  the  top  of  a  bridge  through  which  he 
had  passed  daily  for  three  months,  and  always  stooped  to  avoid  injury,  the 
railroad  company  are  not  liable  in  damages  to  his  administrator  for  negligence 
in  permitting  this  bridge  to  remain  as  it  was,  and  in  failing  to  have  danger- 
signal  cords ;  and  no  special  negligence  in  this  case  being  shown,  a  nonsuit 
was  properly  ordered. 

This  case  distinguished  from  Lasure  «.  Grahiteville  Manufacturing  Com- 
pany, 18  S.  C.  276. 

The  proof  by  plaintiff  not  authorizing  a  reasonable  inference  of  negligence 
on  the  part  of  the  railroad  company,  the  nonsuit  was  proper. 

Befobe  Kershaw,  J.,  Oconee,  November,  1883. 
The  opinion  gives  a  full  statement  of  the  case. 
Messrs.  S.  P.  Dendy  and  M.  F.  Ansd  for  appeUant. 
Mr.  John  C.  HaskeU  contra. 

MoGowAN,  J. — ^This  was  an  action  by  J.  J.  Hooper,  as  adminis- 
trator of  his  son,  Nelson  T.  Hooper,  agamst  the  Columbia  &  Green* 
28  A.  &  E.  R  Ca8.-28 


434         HOOPEK  V.   COLUMBIA  AND  GREEN VILLB  B.   CO. 

yille  R.  Co.,  for  damages  on  account  of  the  deatli  of  said  intestate, 
FAon.  while  in  the  service  of  said  company  as  brakeman, 

which  as  alleged  was  caused  by  their  wrongful  act,  default,  and 
ne^ligeoce  in  keeping  up,  at  Felton's  Crossing,  on  their  road,  a 
bridge  which  was  aefective  in  being  too  low,  and  by  the  over-head 
arches  of  which  he  was  killed,  while  in  the  discharge  of  his  duty. 
The  action  was  brought  by  the  administrator  for  the  benefit  of 
himself  as  the  father  and  the  other  distributees  of  the  intestate, 
under  the  act  of  the  legislature  on  that  subject.  The  defendant 
corporation  answered,  admitting  tlie  death,  but  insisting  that  there 
was  no  defect  in  the  bridge  at  Felton's  Crossing ;  and  that  if  so, 
such  "defects  were  well  known  to  the  said  Nelson  T.  Hooper,  both 
before  and  up  to  the  time  of  his  death,  and  that  he  continued  in 
such  service  for  a  number  of  months  before  his  death  for  valuable 
consideration  paid  by  defendants,  knowing  the  said  bridge,  and  if 
there  was  any  danger  attached  to  the  p;issage  of  said  bridge  by  the 
trains  of  the  defendants,  the  said  Nelson  T.  Hooper  assumed  all 
the  risks  and  perils  incident  thereto ;  and  these  defendants  deny 
that  they  are  responsible  for  the  injuries  arising  from  any  defect 
in  said  bridge,  wliich  was  known  to  said  Hooper  and  unknown  to 
these  defendants,"  etc. 

The  case  came  on  for  trial  before  Judge  Kershaw.  It  was  ad- 
mitted that  plaintifiE's  intestate  was  struck  by  the  over-head  timbers 
of  the  bridge  at  Felton's  Crossing,  on  the  defendant's  road,  and 
that  the  injuries  received  produced  his  death.  It  appeared  from 
the  evidence  that  the  intestate,  Nelson  T.  Hooper,  was  a  brakeman 
on  a  freight  train  on  the  defendant's  road,  ana  had  been  for  about 
three  months,  which  was  his  first  experience  on  a  i-ailroad ;  that  on 
the  morning  of  November  7,  1881,  in  a  storm  of  wind  and  rain, 
the  train,  running  at  maximum  speed,  passed  under  the  bridge  at 
Felton's  Crossing,  and  soon  after  the  conductor  heard  that  Hooper 
was  hurt,  and  stopped  the  train.  He  was  found  dead,  his  face 
bloody  ;  lie  lay  across  the  car,  and  head  on  arms,  feet  towards  the 
side  of  the  car  on  right,  face  turned  toward  the  front,  hands  in  his 
overcoat  pockets;  he  was  found  midway  of  the  car,  just  over  the 
>  door.  There  was  a  considerable  cut  on  the  back  of  tne  head  just 
."  at  the  edge  of  the  hair ;  it  was  a  considerable  ga£h. 

It  further  appeared  that  it  was  the  duty  of  a  brakeman  to  be  on 
the  top  of  the  cars.  Top  brakes  were  not  used  until  Colonel  Doda- 
mead  was  superintendent  (about  1870  or  1871) ;  before  that  the 
brakeman  was  on  the  inside  of  the  car.  The  bridge  at  Felton's 
was  built  originally  in  1857,  and  renewed  since  the  war.  The 
bridge  was  sixteen  feet  from  top  of  rail,  and  the  height  of  a  South 
Carolina  railroad  car  (kind  in  use  that  day)  is  a  little  over  eleven 
feet — stated  by  Mr.  Magee,  who  measured  one,  to  be  eleven  feet 
and  three  and  one  fourth  inches — leaving  between  the  top  of*  the 
cars  and  the  timbers  about  four  feet  and  eight  and  tliree  fourths 
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inches ;  ^^  a  moderate  stoop  would  pass  a  man  under  the  bridge^  a  ait- 
ting  posture  would  do  so,  but  one  could  not  stand  iii^ithout  being 
knocKed  off."  At  that  time  there  were  no  danger  cords  to  give  warn- 
ing of  approach  to  the  bridge  ;  a  negro  man  onco  before  liad  been 
killed  at  the  same  place.  He  was  not  a  train  hand ;  got  on  the  cars, 
stood  up,  and  was  killed.  It  also  appeared  that  the  intestate  was  reared 
in  the  neighborhood,  and  lived  with  his  father,  the  family  furnish- 
ing him  with  clothes ;  that  he  was  only  about  a  month  over  twenty- 
one  years  of  age,  and  when  not  engaged  on  the  road,  worked  for 
his  rather ;  that  after  going  on  the  road,  he  had  not  assisted  his 
father  much  in  money  matters,  but  had  let  him  have  some.  He 
spent  most  of  his  wages  for  clothing,  was  an  obedient,  industrious, 
sober  boy,  getting  a  dollar  a  day  as  brakeman. 

The  company  offered  no  evidence,  but,  upon  the  close  of  that  of 
plaintiff's,  moved  for  a  nonsuit,  which  the  judge  granted,  among 
other  things  saying :  ^'  The  evidence  for  the  plaintiff  showed  this 
bridge  had  been  in  the  position  it  then  was  for  thirty  years  without 
any  change  in  point  of  lieight  or  construction  from  its  original  place 
and  location.  I  cannot  see  under  the  evidence  any  proof  that  de- 
fendants have  been  guilty  of  negligence  in  the  building  of  this 
bridge,  or  in  maintaining  it  as  originally  constructed  by  the  buildera 
of  the  road.  On  the  otner  hand,  the  evidence  appears  to  point 
clearly  to  the  negligence  of  the  deceased  as  at  least  contributory, 
both  from  his  certain  knowledge  of  the  bridge  from  passing  be- 
neath it  daily,  and  every  time  being  required,  in  order  to  avoid 
danger,  to  incline  his  body,  and  from  the  fact  that  his  face,  from 
the  location  of  the  injury,  was  directed  to  the  rear.  Upon  the 
familiar  principles  of  law,  that  one  who  enters  the  service  of  an- 
other takes  upon  himself  the  ordinary  risks  incident  to  the  employ- 
ment, and  that  one  who  has  contributed  to  the  cause  of  the  danger 
of  which  he  complains  cannot  recover  against  another  who  also  con- 
tributed to  the  same  causes,  either  or  both,  and  I  cannot,  from  the 
evidence  on  the  part  of  the  plaintiff,  avoid  the  conclusion  that  the 
nonsuit  should  be  granted.  ...  As  to  the  fifth  and  sixth  grounds 
of  the  motion  for  nonsuit,  they  are  refused.  I  am  not  prapared  to 
be  the  pioneer  in  this  State  in  announcing  as  a  principle  of  law  that 
a  parent  has  no  beneficial  interest  in  the  life  of  a  cnild  after  tlie 
majority  of  such  child,  or  to  say  that  in  this  particular  case  there 
was  such  a  failure  of  proof  of  beneficial  interest  as  to  take  the  case 
for  this  reason  from  tlie  jury,"  etc 

From  this  order  of  nonsuit  the  plaintiff  appealed  upon  the  fol* 
lowing  grounds : 

1.  ^^  Secause  where  there  is  any  proof  to  sustain  the  allegation 
of  the  complaint,  the  question  must  go  to  the  jury. 

2.  "  The  question  oi  negligence  was  a  mixed  question  of  law  and 
fact,  and  should  have  been  submitted  to  the  jury. 

3.  "  The  question  of  negligence  should  have  been  submitted  to 
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the  jnry,  because  it  was  proved  that  the  company  had  notice,  and 
knew,  or  ought  to  have  known,  that  their  bridge  at  Felton's  Cross- 
ing was  too  low,  and  dangerous  to  its  servants  and  employees. 

4.  "  The  proof  showing  that  said  bridge  was  too  low,  the  de- 
fendant company  was  liable  for  injuries  to  its  employees  occasioned 
by  improper  and  dangerous  structures  if  the  employee  was  in  the 
discharge  of  his  duty. 

6.  "  Under  .the  proof,  the  defendant  company  was  liable  to  the 
administrator,  plaintifiE,  for  the  death  of  his  intestate. 

6.  ^^That  his  honor  erred  in  holding  that  the  deceased  was 
chargeable  with  knowledge  of  the  dangerous  condition  of  the 
bridge,  it  being  in  proof  that  he  was  young  and  inexperienced,  and 
had  onlv  been  in  railroad  service  about  three  months,  and  no  evi- 
dence that  he  was  ever  notified  of  the  dangerous  condition  of  the 
bridge. 

T.  "  The  question  of  contributoiy  neriigence,  and  whether  the 
plaintiff's  intestate  was  chargeable  with  Knowledge  of  the  defect 
m  the  bridge,  was  a.  question  for  the  jury,  and  siiould  have  been 
so  submitted,"  etc. 

At  common  law,  a  right  of  action  for  a  personal  in jurv  dies  with  - 
the  person :  actio  personalia  moritur  cum  persona.  If  death  is 
instantaneous  with  the  injury,  no  right  of  action  ao- 
TioMB  AT  COM-  crucs  wliich  can  survive,  according  to  tlie  ancient  prin- 
ciple  that  ^^  in  a  civil  court  the  death  of  a  human  being 
cannot  be  complained  of  as  an  injury,  whether  it  results  from  the 
felonious  assault  or  the  carelessness  of  the  party  causing  it."  This 
was  considered  a  defect  in  the  law,  and  most  of  the  States  of  the 
Union  have  passed  laws  upon  tlie  subject,  more  or  less  similar  to 
the  first  English  precedent,  known  as  Lord  Campbell's  Act.  Our 
law  provides  as  follows: 

^^  Section  2183.  Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default  of  another,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  everv  such  case  the  person 
or  corporation  who  would  have  been  liable  ii  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  although  the  death  «hall  have  been  caused 
under  such  circumstances  as  make  the  killing  in  law  a  felony.' 

^^  Section  2184.  Every  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  children  of  the  person  whose  death 
shall  have  been  so  caused,  and  shall  be  brought  by  or  in  the  name 
of  the  executor  or  administrator  of  such  person ;  and  in  every  such 
action  the  iur^  may  give  such  damages  as  thev  may  think  propor- 
tioned to  the  injury  resulting  from  such  death  to  the  parties  re- 
spectively, for  whom  and  for  whose  benefit  such  action  shall  be 
lorought,  and  the  amount  so  recovered  shall  be  divided  among  the 
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before-mentioned  parties  in  such  shares  as  thoy  wonr'd  have  been 
entitled  to  if  the  deceased  had  died  intestate,  and  the  amount  re- 
covered had  been  personal  assets  of  his  or  her  estate,"  etc. 

The  right  of  the  administrator  to  recover  is  precisely  the  same 
as  if  Nelson  T.  Hooper  had  not  been  killed  outright,  but  injured, 
and  he  were  now  suing  the  company  for  damages.  In  that  view, 
did  the  Circuit  judge  commit  error  in  grantmg  the 
nonsuit?  That  must  depend  upon  the  proper  applica-  tor's  biohi'  i» 
tion  of  the  doctrines  of  negligence,  which  most  of  the  "*^^ 
text  writers  say  is  not  a  fact,  but  an  inference  from  facts  con- 
sidered in  connection  with  the  law.  The  intestate,  Hooper,  was 
in  the  employment  of  the  company  as  a  brakeman.  In  such  case 
the  rule  is  that  ^^  while  it  is  true,  on  the  one  hand,  that  a  workman 
or  servant,  on  entering  into  an  employment,  by  implication  agrees 
that  he  will  undertake  the  ordinary  risks  incident  to  the  service  in 
which  he  is  engaged,  it  is  also  true,  on  the  other  hand,  that  the 
employer  or  master  impliedly  contracts  that  he  .  .  .  will  also  take 
due  precaution  to  adopt  and  use  such  machinery,  apparatus,  tools, 
appliances,  and  means  as  are  suitable  and  proper  for  the  prosecu- 
tion of  the  business  in  which  his  servants  are  engaged  with  a  i*ea- 
sonable  degree  of  safety  to  life  and  security  against  injury." 
Snow  V.  Housatonic  R.  Co.,  8  Allen,  444. 

Taking  this  as  a  proper  expression  of  the  rule,  we  agree  with  the 
Circuit  ]»dge  that  when  the  road  was  built,  the  bridge  at  Felton's 
Crossing  was  a  suitable  "appliance,*'  in  so  far  as  the  safety  of  the 
emplovees  was  concerned,  tor  there  was  ample  room  to  bruwe-suita- 
pass  the  train  in  safety,  and  at  that  time  it  was  not  ""'^  °'- 
made  the  duty  of  any  of  the  employees  to  be  on  the  roof  outside 
of  the  cars;  but  in  1870  or  1871,  after  the  bridge  was  built,  the 
company  required  the  brakemen  to  be  on  the  top,  and  a  height  of 
bridge  which  was  ample  before  might  not  be  a  suitable  "appliance" 
under  the  new  conditions.  We  are  not  quite  sure  that  maintaining 
the  bridge  at  its  former  height  afterwards,  making  it  necessary  for 
the  brakeman  to  bend  his  body  in  order  to  escape  injury  every 
time  the  train  passed  under  it,  was  a  full  performance  of  the  duty 
imposed  upon  the  company  in  regard  to  the  safety  of  their  em- 
ployees, or  was  one  of  the  ordinary  risks  of  the  emplojnnent. 

But  there  is  another  principle  which  applies  here.  We  think 
it  is  settled  that  an  emplovee  mav  waive  tlie  right  to 
exact  01  Jns  employer  sucli  appliances  as  the  law  m  its  "ct  afph. 
strictness  might  require,  and  that  as  a  general  rule  the 
acceptance  of  service,  or  remaining  in  the  service  without  com- 
plaint after  full  knowlege  of  a  permanent  patent  defect,  amounts 
to  such  waiver  as  to  that  particular  defect.  After  the  change  in 
the  position  of  the  brakeman,  the  bridge  remained  unchanged  for 
ten  vears  to  1881,  when  4he  intestate  entered  the  service  of  the 
company  as  a  brakeman,  aud  after  full  knowledge  of  the  condition 
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of  the  bridge,  continned  in  tbat  service  without  complaint  for  three 
monthB  beK>re  the  accident  occurred. 

The  principle  is  thus  stated  in  Pierce  on  Railroads  at  page  379 : 
"A  servant  who  before  the  injury  had  knowledge  of  the  defect  in 
the  road  or  machinery,  or  who,  having  a  reasonable  opportunity  to 
inform  himself,  ought  to  have  known  such  defects,  is  presumed, 
by  remaining  in  the  company's  service,  to  have  assumed  the  risks 
of  such  voluntary  exposure  of  himself,  and  cannot  recover  for  an 
injurv  resulting  therefrom  ;  and  his  knowledge  has  the  same  effect 
whether  the  company  or  master  was  informed  or  ignorant  of  such 
defect.  This  rule  applies  with  special  force,  where  the  defect  or 
danger  is  obvious  to  the  senses.  A  servant  who  knows  the  defect 
and  peril  takes  the  risk  of  dangerous  implement,  ...  or  of  ser- 
vices of  peculiar  peril  which  he  undertakes,  and  dangerous  prac- 
tices in  which  he  participates,  or  of  injuries  resulting  from  the 
f)rojecting  roof  of  a  station-hoase,  or  from  bridges  which  are  too 
ow  to  allow  him^to  ride  standing  upright  on  the  top  of  the  train, 
and  he  is  ordinarily  chargeable,  from  tlie  fact  of  his  entering  the 
employment  with  knowledge  of  the 'height  of  such  bridge,  without 
notice  or  warning  from  tne  company,"  etc.,  citing  the  cases  of 
Owen  V.  N.  T.  Cent.  R.  Co.,  1  Lans.  108 ;  Baltimore  &  Ohio  R. 
Co.  V.  Strieker,  51  Md.  47;  Devitt  v.  Pacific  R.  Co.,  60  Mo.  302; 
and  Pittsburgh  &  C.  R.  Co.  v.  Sentmeyer,  37  Leg.  Int.  194. 

This  is  certainly  the  general  rule,  but  there  are  well-recognized 
exceptions,  in  which  such  conclusion  will  not  "  necessarily  follow," 
as  in  our  owii  case  of  Lasure  v.  Graniteville  Manufacturing  Co., 
18  S.  C.  278,  which  was  an  action  by  a  laborer  in  the  employment 
of  the  defendant  company  for  damages  on  account  of  personal  in- 
juries received  in  the  fall  of  an  elevated  tramway,  over  which  he 
was  rolling  cotton  from  the  warehouse  to  the  mill  of  the  defend- 
ants. The  distinction  is  thus  stated  by  Mr.  Pierce  on  the  page 
before  cited:  "The  knowledge  from  which  it  will  be  presumed 
that  the  servant  took  the  risk  must  be  such  as  will  put  him  on  his 
guard,  and  mere  knowledge  of  a  defect  which  does  not  inform  him 
of  the  hazard  is  not  conclusive  that  he  assumed  the  risk  or  was 
negligent.  The  servant  has  been  held  not  to  be  affected  with  such 
kno\vledge  where  he  had  a  right  to  suppose  the  defect  to  be  tem- 

forary  in  its  character,"  etc.     Snow  y.  Housatonic  R.  Co.,  supra. 
n  this  case  the  lowness  of  the  bridge  was  permanent,  patent,  and 
certainly  informed  the  intestate  of  Uie  hazards  incident  to  it. 

Assuming  then  that  the  intestate  took  the  risks  incident  to  the 
condition  oi  the  bridge  by  his  entering  into  the  service  of  the  com- 
pany as  a  brakeman,  and  remaining  m  that  service  after  he  had 
NBouoBxcB.  full  knowledge  upon  the  subject,  was  there  any  proof 
of  particular  negligence  on  the  part  of  tne  company  or  its  agents 
at  the  time  of  the  unfortunate  accident,  and  whicn  caused  the  same  ? 
We  do  not  understand  it  to  be  claimed  that  at  the  time  of  the  ac- 
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cident  there  was  any  such  special  act  of  negligence ;  and  in  that 
view  there  was  no  evidence  to  charge  the  company,  whether  there 
was  or  was  not  any  want  of  proper  care  on  the  part  of  the  intestate 
himself.     It  is  true  the  train  was  running  fast ;  not,  however,  at 

freater  speed  than  the  maximum  allowed  (15  miles  an  hour)  on  the 
'  rail.  It  was  running  from  Belton  towards  Walhalla,  in  the  face 
or  a  northeast  storm  of  wind  and  rain.  The  intestate,  as  brake- 
man,  was  on  the  top  of  the  care  without  shelter,  where  his  duty 
required  him  to  be  in  foul  as  in  fair  weather ;  and  the  proof  seems  to 
indicate  that,  exposed  as  he  was,  and  probably  overlooking  the  faot 
that  they  were  approaching  Felton's  Crossing,  he  put  his  hands  in 
his  overcoat  pockets,  turned  his  back  to  the  pelting  storm,  and  was 
dashed  to  death  by  the  timbers  of  the  bridge  striking  him  on  the  back 
of  the  neck.  However  much  to  be  regretted,  we  do  not  see,  under 
all  the  circumstances,  that  it  can  be  considered  as  other  than  a  sad 
accident,  the  proximate  cause  of  which  was  the  failure  of  the  in- 
testate to  observe  the  bridge,  occasioned  probably  by  his  position 
in  protecting  himself  from  the  storm. 

It  is,  however,  strongly  pressed  upon  the  court  that  there  were 
facts  involved,  and  they  should  have  been  left  to  the  jury.  It  is 
true,  as  this  court  has  often  ruled,  that  a  nonsuit  for  noiwuit. 

want  of  evidence  should  not  be  granted  where  there  is  any  evidence 
to  go  to  the  jury,  whose  exclusive  province  it  is  to  decide  upon  the 
weight  of  conflicting  testimony.  But  we  do  not  understand  that 
the  meaning  of  this  rule  is  that  every  question  involving  a  fact 
must  go  to  the  jurv,  whether  there  is  or  is  not  proof  to  support  it. 
If  there  is  no  conflicting  evidence,  and  all  is  on  one  side,  it  may 
be  the  duty  of  the  judge  to  direct  a  nonsuit,  as  it  would  be  a 
nugatory  thing  to  send  such  an  unsupported  case  to  the  jury. 
Brown  v.  Frost,  2  Bay,  126 ;  Hopkins  v,  De  Graflfenreid,  lb.  441 ; 
McCall  V.  Cohen,  16  S.  C.  448.     A  high  authority  expresses  the 

Erinciple  in  this  form:  "The  judge  has  to  say  whether  any  facts 
ave  been  established  by  evidence  from  which  negligence  may  be 
reasonably  inferred :  The  jurors  have  to  say  whether,  from  these 
facts,  negligence  ought  to  be  inferred.  The  relevancy  of  evidence, 
and  whether  any  exist  which  tends  to  prove  or  is  capable  of  prov- 
ing, negligence,  is  for  the  court."     Pierce,  312. 

There  were  no  facts  in  the  case  except  as  to  the  height  of  the 
bridge  and  the  absence  of  danger  cords,  the  employment  of  the  in- 
testate as  brakeman  on  the  road,  and  as  to  his  knowledge  of  the 
condition  of  the  bridge.  We  agree  with  the  Circuit  judge,  that 
the  proof  bearing  upon  these  facts  did  not,  in  favor  of  the  intestate, 
authorize  a  reasonable  inference  of  negligence  on  the  part  of  the 
company.  As  to  the  condition  of  the  bndge  and  the  employment 
of  tne  intestate  as  brakeman  there  could  be  no  doubt,  and  it  seems 
to  us,  after  making  all  proper  allowance  on  account  of  his  youth 
and  inexperience,  there  could  be  as  little  as  to  his  knowledge  of 
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the  height  of  a  bridge  under  which  he  had  passed  every  day  for 
three  months. 

This  view  makes  it  nnnecessarj  to  consider  the  other  question, 
which  was  so  fnlly  argued  at  the  bar,  as  to  whether,  under  our 
statute,  a  parent  can  recover  damages  resulting  from  the  death  of 
a  son  who  is  over  the  age  of  twenty-one  years,  and  acting  for  him- 
self. As  that  question  is  not  involved  in  the  case,  we  prefer  to 
reserve  our  opinion. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  oe  affirmed. 

Low  Bridge— Injury  to  Brakemen  by.— See  note,  26  Am.  AEng.  R.  R.  Cas. 
851;  Baltimore  &  O.  R.  Co.  «.  Rowan  (Ind.),  23  lb.  890;  Clark  «.  Richmond, 
etc.,  R  Co.,  18  lb.  78;  Riley  v.  Conn.  River  R.  Co.,  16  lb.  181. 

See,  also,  note  to  Louisville,  etc.,  R.  Co.  t.  Brice,  pott. 


Davis 

V. 

Columbia  josm  Gbbsntillb  R  Co. 

(21  &>uth  OaroUna,  93.) 

In  the  absence  of  all  testimony  in  support  of  the  material  allegations  in 
the  complaint,  a  nonsuit  is  proper ;  but  where,  in  support  of  such  allega- 
tions, there  is  any  testimony,  the  weight,  truth,  and  sufficiency  of  which  are 
to  be  determined,  the  case  must  go  to  the  jury. 

In  action  by  the  administrator  of  a  son  against  a  railroad  company  to  re- 
cover damages  for  killing  the  son,  there  being  some  evidence,  although  of 
an  uncertain  character,  showing  a  beneficial  interest  of  the  father  in  his  son's 
life,  this  question  was  properly  for  the  determination  of  the  jury. 

While  a  brakeman  on  a  freight  train  was  signaUing  the  engine  at  nieht, 
the  cup  of  his  lantern  fell  out,  and  the  light  was  extin^ished ;  he  tnen 
descended  to  the  cab  and  procured  another.  When  returning  to  the  top  of 
the  cab  he  was  knocked  off  and  killed.  Edd^  that  this  did  not  prove  negli- 
gence by  the  company  in  furnishing  a  defective  lantern.  , 

Negligence  is  a  relative  term ;  the  surroundings  are  absolutely  necessary  to 
be  ascertained  before  the  question  of  negligence  can  be  determined. 

A  brakeman,  while  returning  at  night  by  a  ladder  on  the  side  of  the  car 
to  his  position  on  the  top  of  the  train,  then  in  motion,  was  knocked  off  and 
killed  by  an  old  tank,  which  was  closer  to  the  track  than  was  necessary,  or 
tiian  tanks,  at  this  day,  ffenerally  are.  Elddj  that  in  this  there  was  no  evi- 
dence of  any  negligence  by  the  railroad  company. 

A  nonsuit  in  tnis  case  was  therefore  proper. 

Bkfobb  Wallaob,  J.,  Greenville,  April,  1883. 

This  was  an  action  by  Richard  Davis,  as  administrator  of  his 
son,  Bichard  J.  Davis,  against  the  Columbia  &  Greenville  R.  Co. 
to  recoyer  $20,000  damages  for  killing  Richard  J.  while  in  the 
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employment  of  the  defendant.  The  intestate  was  killed  on  the 
night  of  May  2G,  1881,  and  the  action  was  commenced  January  2, 
1883.  The  opinion  states  the  groands  of  the  action  as  alleged  in 
the  complaint. 

Bichard  Davis  testified  that  he  depended  on  this  and  two  other 
sons'  exertions  for  his  support;  that  he  owned  a  house  in  Colum- 
bia worth  $2500,  and  received  the  income  of  a  plantation,  but  that 
others  were  dependent  on  him ;  that  deceased  received  $1  per 
day;  never  paid  witness  anything,  but  gave  deceased's  motner 
money  and  supplies,  amounting  to  $8  or  $10  a  month,  during 
which  time  deceased  lived  with  witness  and  paid  no  board  ;  when 
deceased  was  out  of  work  witness  supported  him ;  while  witness 
lived  in  Abbeville  deceased  and  his  brothers  lived  in  the  Columbia 
house,  and  he  gave  nothing  to  witness  or  to  his  mother. 

J.  A.  Hall  testified  that  ne  was  engineer  and  Davis  a  train  hand 
of  freight '  train ;  at  Piedmont  latter  got  on  top  of  train  and  sig- 
nalled with  his  lamp  for  witness  to  go  ahead ;  noticed  that  lamp  went 
out ;  as  train  passed  Grove  Station  was  signalled  to  stop ;  did  so  ; 
went  back  and  found  Davis  lying  across  the  track  aying;  was 
struck  on  right  side,  body  badly  broken ;  thinks  he  was  struck  by 
projecting  timbers  of  tank  at  Grove  Station;  deceased  was  re- 
quired bv  rules  of  the  company  to  be  on  top  and  keep  a  light  at 
night ;  thinks  tank  was  too  close ;  it  was  removed  three  or  four 
weeks  afterwards ;  heard  deceased  say  on  day  before  that  he  had 
$14  to  send  his  mother ;  was  good  train  hand,  sober,  energetic, 
saving ;  ladder  was  on  side  of  car  next  tank. 

X. — Had  been  on  road  two  yeai-s,  but  not  now ;  pump  was  there 
when  I  came ;  freight  train  did  not  use  this  pump ;  deceased  had 
never  stopped  there  for  water ;  was  running  twelve  to  fifteen  miles 
an  hour ;  heard  that  deceased  was  next  man  for  promotion ;  can- 
not say  how  much  too  near  tank  was ;  was  closer  than  any  other ; 
so  neaV  I  had  to  take  my  head  in  from  engine  while  passing ;  tank 
was  removed  soon  afterwards. 

John  Cox  testified  that  he  and  Davis  were  train  hands  on  this 
train  ;  Davis  was  on  top  and  signalled  engine ;  cup  dropped  out, 
because  lamp  was  no  account ;  he  came  Idown  in  cab  to  get  an- 
other and  at  once  started  up  ladder  on  side  of  car,  when  ne  was 
struck  by  tank  and  rolled  between  car  and  tank ;  if  lamp  had  been 
any  account,  the  cup  would  not  have  fallen  out ;  cannot  tell  when 
tank  was  removed — a  few  weeks  afterwards ;  train  hands  are  re- 
quired to  stay  on  top  of  cars  and  to  keep  a  lamp. 

X. — Bailroad  company  furnish  the  lamps ;  when  Davis  came 
down  he  found  another  cup  in  the  car ;  cup  fastened  in  the  lamp 
by  springs  on  side ;  brakemen  attended  to  lamps ;  did  not  hear 
Davis  complain  that  night  about  lamp  being  out  of  fix;  don't 
know  who  nxed  the  lamps  that  day. 

XX. — Conductor  makes  requisition  for  lamps ;  his  business  to 
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see  that  train  has  them  ;  brakemen  can't  make  requisition ;  when 
a  new  cnp  was  put  in  the  lamp  I  believe  it  was  perfectly  good ; 
cup  may  be  pushed  in  far  enough  to  hold,  and  yet  fly  out  when 
the  lamp  is  jerked  to  be  swung  around  as  a  signal. 

"W.  T.  Davis  testified :  Was  section  master  on  this  part  of  the 
road ;  the  tank  at  Grove  Station  was  from  12  to  18  inches  closer 
than  those  now  built  are  placed  ;  in  ^oing  up  side  of  car,  if  a  person 
pulled  himself  hand  over  hand  up,  ne  might  pass ;  but  if  not  very 
careful,  he  would  be  knocked  off ;  if  a  person  went  up  the  side  of 
car  on  ladder,  having  to  raise  his  feet  and  bend  his  body,  he  could 
notpass  this  tank  without  being  struck. 

X. — The  tanks  just  after  the  war  were  closer  than  they  are  now ; 
canvas  pipes  were' used  then,  now  iron  pipes;  at  that  time  brakes 
were  all  inside  the  cars,  now  they  are  on  top, 

E.  T.  Kemp  testified  :  In  May,  1881,  lived  near  railroad  track  at 
Grove  Station ;  was  there  when  Davis  was  killed ;  it  was  between 
8  and  9  o'clock  at  night;  the  train  was  running  very  rapidly;  did 
not  stop  at  tank,  but  stopped  soon  after ;  train-men  ran  back  to 
tank ;  stayed  half  an  hour,  and  went  on ;  soon  heard  man  was 
killed  ;  went  there  and  saw  Davis  dead ;  examined  tank  and  saw 
where  lanteru  struck  it;  saw  where  projecting  timbers  on  which 
tub  rested  had  been  moved  quarter  of  an  inch  ;  the  tiank  was  too 
near  track  for  a  person  to  climb  up  ladder  between  car  and  track 
when  train  was  passing  it ;  the  sills  on  which  tank  rested  projected 
towards  track. 

Dave  Henderson  testified :  Am  a  carpenter ;  helped  build  a  tank 
at  Grove  Station ;  after  it  was  built  went  to  Silver  Street ;  got 
word  from  Carpenter,  who  was  our  boss,  that  it  must  be  moved 
back ;  after  it  was  moved  Carpenter  said  it  was  still  two  inches  too 
close ;  it  was  Imilt  when  the  road  was  in  the  hands  of  the  receiver. 

J.  H.  Roberts  testified :  Was  section  master  on  the  section  which 
this  tank  is  on ;  heard  Carpenter,  supervisor  of  the  road,  sav  that 
the  tank  at  Grove  Station  was  too  close  to  the  road,  and  that  it 
was  no  account;  that  he  was  going  to  move  it;  Carpenter  had 
charge  of  tanks  and  bridees  on  C.  &  G.  Railroad ;  the  tank  was  taken 
down  three  or  four  weeks  after  the  man  was  killed ;  the  timbers  of 
the  tank  were  moved  three-eighths  of  an  inch  where  Davis  struck  it ; 
the  tank  was  too  close  to  the  track  eighteen  inches ;  it  was  an  over- 
sight  of  the  company. 

X. — Tank  was  removed  upon  completion  of  a  new  one  a  mile  or 
80  further  east ;  new  tank  is  filled  from  a  spring  by  pipes ;  old  one 
was  filled  from  a  well  by  a  force  pump;  when  canvas  bags  are 
used  tanks  have  to  be  nearer  than  wnen  iron  pipes  are  used. 

XX. — Can  put  plank  under  canvas  pipe  and  have  it  as  long  as 
an  iron  pipe. 

T.  R.  Davis  testified :  Am  a  brother  of  deceased ;  father^s  health 


BKAEEKAN  KNOCKED  FROM  CAR.  448 

has  been  bad  for  two  or  tliree  years ;  my  deceased  brother  and 
myself  mainly  supported  the  family  ;  have  been  a  conductor  for  a 
long  time  on  the  C.  &  G.  R. ;  it  is  the  duty  of  ^conductor  to  make 
requisition  for  equipments  of  his  train,  and  to  see  that  they 
are  all  in  good  oroer  ;  seven  lamps  are  required  ;  the  tank  was  too 
near  the  track,  and  has  been  torn  down ;  my  brother  has  been  on 
the  road  two  months,  and  running  on  the  freight  from  Hodges  to 
Greenville  two  weeks ;  was  next  man  in  line  oi  promotion. 

X. — My  brother  contributed  all  he  could  to  the  support  of  the 
family ;  meals  of  train  hands  will  cost  about  ten  dollars  per  month ; 
if  train  hand  needs  anything,  it  is  his  business  to  report  it  to 
conductor ;  if  train  hand  were  to  come  and  say  he  wanted  a  good 
lamp,  of  course  he  could  get  it;  the  rent  of  a  house  in  Columbia 
is  worth  about  $25  per  month ;  my  dead  brother  and  myself  paid 
all  expenses  of  the  family. 

XX. — Duty  of  conductor  to  see  that  all  equipments  of  train  in 
good  condition  before  he  leaves  terminal  points. 

The  plaintiff  closed,  and  defendant  moved  for  a  nonsuit,  which 
was  granted,  no  grounds  being  stated  in  the  order. 

Plaintiff  appealed  upon  the  following  grounds: 

"It  is  submitted  that  the  circuit  judge  erred  in  granting  a  non- 
suit :  1.  Where  there  is  any  proof  to  sustain  the  allegations  of  the 
complaint,  the  question  must  go  to  the  jury.  2.  The  question  of 
negligence  was  a  mixed  question  of  law  and  fact,  and  should  have 
been  submitted  to  the  jury.  3.  The  question  of  negligence  in  this 
case  should  have  been  submitted  to  the  jury,  because  it  was  proved 
that  the  railroad  company  had  notice  that  tank  was  too  near  track. 
4.  Four  witnesses  having  sworn  that  the  *  tank  was  too  close  to 
track,'  the  judge  should  not  have  decided  that  there  was  no  negli- 
gence. 5.  The  tank  having  been  removed  very  soon  after  Davis 
was  killed,  and  being  newly  built,  it  should  have  been  submitted 
to  the  jury  whether  this  was  not  an  admission  of  negligence  on  the 
part  or  the  company.  6.  The  evidence  being  that  it  was  the  duty 
of  defendant  to  furnish  good  lamps,  and  that  of  Davis  being  worth- 
less, the  jury  should  have  passed  upon  negligence  in  this  respect. 

7.  The  proof  showing  that  tank  was  too  near  track,  the  defendant 
was  liable  for  accident  to  employees  occasioned  by  improper  or 
dangerous  structures,  if  employee  was  in  discharge  of  his  duty. 

8.  Under  the  proof  the  company  was  liable  to  adininistrator  for 
death  of  intestate.  9.  Two  witnesses  having  sworn  that  the  super- 
visor of  the  road,  charged  with  tlie  management  of  the  tanks  of 
the  road,  had  said  this  tank  was  too  close  to  the  track,  and  was  no 
account,  it  \^as  error  in  the  presiding  judge  to  say  there  was  no 
evidence  of  negligence.  10.  Because  that  his  honor  erred  in  hold- 
ing that  the  deceased  was  chargeable  with  knowledge  of  the 
dangerous  proximity  of  the  tank,  it  being  in  proof  that  he  had 
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only  been  on  that  end  of  the  road  two  weeks,  had  never  stopped  at 
the  tank  for  water,  and  passed  it  at  night. 

M,  Z.  £onhai7hy  Jr.j  tor  appellant, 

WeUs  cfe  Orr^  same  side. 

J.  C.  HasheUy  contra. 

Simpson,  C.  J. — This  is  an  action  brought  bv  the  plaintiff,  ap- 
pellant, as  administrator  of  his  son,  Richard  J.  Davis,  deceased, 
Facts.  against  the  respondent,  to  recover  damages  for  causing 

from  negligence  the  death  of  the  said  Kichard,  who  at  the  time  of 
his  death  was  in  the  employment  of  the  respondent  in  the  capacity 
of  road  hand  on  a  freight  train.  At  the  close  of  plaintiff  s  tes- 
timony, on  motion  of  tlie  respondent,  a  nonsuit  was  ordered. 

The  plaintiff's  action  is  based  upon  an  alleged  beneficial  inter- 
est in  the  life  of  the  deceased,  and  negligence  on  the  part  of  the 
company,  the  negligence  consisting  of  an  alleged  failure  on  the 
part  of  the  company  to  furnish  the  deceased  with  a  safe  lantern 
while  in  the  discharge  of  a  duty  imposed  upon  him  to  ride  on 
top  of  the  conductor's  cab  attached  to  the  train,  running  in  the 
night-time  from  Columbia  to  Greenville,  and  in  negligently  erect- 
ing and  permitting  a  pump  or  tank  to  remain  closer  to  the 
track  than  the  i*equirements  and  necessities  of  the  company 
demanded,  by  whicii  negligence,  it  is  alleged,  the  deceased  lost 
his  life. 

This  sad  event  happened  in  this  way :  While  the  deceased  waB 
on  top  of  the  cab  in  the  discharge  of  his  duty,  the  bottom  of  the 
lantern  dropped  out,  and  the  light  was  extinguished,  which  made 
it  necessary  tor  the  deceased  to  descend  to  the  cab  for  another, 
and«on  his  return  to  his  post,  by  means  of  a  ladder  attached  to  the 
outside'of  the  cab,  the  only  means  of  reaching  the  top  again,  just  at 
that  moment  the  train  passed  the  tank,  the  timbers  of  wliich  struck 
the  deceased  and  knocsed  him  from  the  train,  causing  his  death. 
The  negligence  .relied  on  as  the  foundation  for  the  action  was  in 
refei*ence  to  the  lantern  and  the  tank.  The  nonsuit  was  granted, 
in  part  at  least,  because  in  the  opinion  of  the  circuit  judge  the 
plaintiff  failed  to  introduce  testimony  as  to  those  matters  sufficient 
to  entitle  him  to  go  to  the  jury. 

The  law  as  to  nonsuits  in  this  State,  settled  and  repeated  in  a 
number  of  cases  from  Bay's  Reports  down  to  the  present  time,  is 
that  an  entire  failure  of  evidence  as  to  one  or  all  of  the  material 
facts  upon  which  the  action  depends  will  alone  authorize  the 
NoMsum-  granting  of  such  motion.  The  plaintiff  is  requii'ed  to 
ORAMTBowmH.  ^^^^  jjj  j^jg  complaiut  the  facts  which  constitute  his 
cause  of  action.  As  a  general  rule  it  is  not  difficult  to  understand 
what  the  facts  are,  and  when  properly  stated  in  the  complaint  and 
denied  in  the  answer,  they  maice  the  issue  between  the  parties  liti- 
gant, which  is  to  be  tried  by  the  jury  upon  the  testimony  offered ; 
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and  under  our  system,  after  the  ease  reaches  the  jury,  they  are  the 
sole  judges  whether  these  facts  at  issne  have  been  proved.  It  is 
their  duty  to  hear  the  testimony  submitted,  to  weigh  it,  and  to  de- 
termine its  force  and  effect. 

In  every  case,  however,  a  question  may  arise  whether  any  per- 
tinent testimony  has  been  onered. by  the  plaintiff  to  sustain  his 
complaint.  This,  if  it  arises,  is  always  a  preliminary  question,  and 
before  the  case  goes  to  the  jury,  and  it  is  a  question  of  law  to  be 
decided  by  the  judge.  If,  in  such  case,  no  testimony  directed  to 
the  facts  at  issue  has  been  introduced  Tand  this  is  for  the  judge  to 
determine),  a  nonsuit  is  proper.  If,  liowever,  any  testimony  has 
been  offered,  whether  in  tlie  estimation  of  the  Judge  true  or  false, 
the  case  must  be  submitted  to  the  jury.  I^t  will  be  observed,  then, 
that  the  preliminary  question  referred  to,  to  be  decided  by  the 
judge  when  it  arises,  in  no  way  impinges  upon  the  constitutional 
mandate  that  the  juries  are  the  judges  of  the  facts,  and  alone  shall 
try  them,  while  the  judge  shall  decide  the  law.  Because  in  this 
preliminary  question  there  is  no  dispute  as  to  the  facts,  or  as  to 
what  has  been  proved,  and  therefore  nothing  for  the  jury  to  deter- 
mine ;  but  the  question  is,  admitting  the  truth  of  the  testimony  as 
offered,  is  it  pertinent?  Does  it  touch  the  allegations  in  the  com- 
plaint, the  facts  at  issue  ? 

There  are  some  loose  expressions  in  some  of  the  cases  to  the 
effect  that  insufficient  testimony  will  sustain  a  nonsuit.  These  ex- 
pressions  should  not  be  understood,  however,  as  giving  power  to  the 
trial  judges  to  determine  the  quantum  of  testimony  sufficient  to 
prove  an  alleged  fact,  or  to  decide  as  to  the  truth,  force,  or  effect 
of  such  testimony ;  but  they  should  be  interpreted  in  the  sense 
rather  of  pertinency  or  relevancy.  In  fine,  the  rule  is,  that 
where  there  is  any  competent,  pertinent,  and  relevant  testimony 
offered  to  the  facts  in  dispute,  the  case  passes  into  the  hands  of 
the  jury  and  beyond  the  judge ;  but  where  no  such  testimony  is 
offered,  it  is  the  province  and  duty  of  the  judge  to  nonsuit. 
Thus  understood,  tne  rule  is  clear,  and  it  harmonizes  the  respec- 
tive functions  of  the  court  and  the  jury,  making  our  judicial  sys- 
tem the  complete  and  perfect  system  that  it  is ;  leavmg  the  law 
to  those  who  have  made  it  a  special  study,  and  therefore  better  able 
to  decide  it — the  judges ;  ana  the  facts  to  those  who,  from  their 
practical  common  sense,  are  perhaps  best  able  to  solve  them — the 
jury. 

The  subject  of  nonsuits  has  been  discussed  in  this  State  in  the 
cases  here  cited,  and  the  rule  established  is  as  above  stated,  which 
may  be  succinctly  expressed  thus :  In  the  absence  of  all  testimony 
in  support  of  the  material  allegations  in  the  complaint,  which  is  a 
question  for  the  judse,  a  nonsuit  is  proper ;  but  where  there  is 
any  testimony  directed  to  said  allegations,  the  weight,  truth,  and 
sufficiency  ot  which  are  to  be  determined,  the  case  must  go  to  the 
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jtirj.  Brown  v.  Frost,  2  Bay,  126 ;  Hopkins  v.  De  Graffenreid, 
lb.  187,  441 ;  Singleton  v.  HilHard  &  Brooks,  1  Strob.  218 ; 
QraflE  &  Co.  v.  Caldwell,  t  Rich.  133 ;  O'Neall  &  Chambers  v.  S. 
C.  K.  Co.,  9  Id.  465  ;  Redding  v.  S.  C.  R.  Co.,  3  S.  C.  9 ;  Abrens 
V.  State  Bank,  lb.  401 ;  Boykin  v.  Watts,  6  Id.  83 ;  Holley  v. 
Walker,  7  Id.  144 ;  Rowe  v.  G.  &  C.  R.  Co.,  lb.  167 ;  Hogg  v. 
Pinckney,  16  Id.  387 ;  McCall  v.  Cohen,  lb.  448 ;  Carrier  v. 
Harris,  19  Id.  30  ;  Carter  v.  G.  &  C.  R.  Co.,  lb.  20. 

Now  apply  these  principles  to  the  case  under  consideration.  The 
action  is  properly  brouelit  nnder  the  act  of  1859  (Gen.  Stat., 
§§  2183-84),  nnder  which  the  plaintiff  is  entited  to  recover  "such 
damages  as  the  jury  may  think  proportioned  to  the  injury  result- 
ing from  the  death  to  the  parties  respectively  for  whom  and  for 
"iHjuRT"  nr  ■  whose  benefit  it  is  brought."  Admitting  that  the  term 
rorS^*  '**'  injury  in  this  act  refers  alone  to  pecuniary  loss,  and  not 
to  the  wounded  feelings  of  the  survivors,  or  the  snfferings  of  the 
deceased,  yet  we  think  there  was  some  testimony;'  taken  5from  the 
father  and  the  brother  of  the  deceased  on  the  subject  of  a  beneficial 
interest — uncertain,  it  is  true,  but  enough  perhaps  for  the  jury  ta 
consider.  We  will  therefore  pass  on  to  the  most  important  ques- 
tion-^the  question  of  negligence. 

Actionable  negligence  is  defined  to  be  the  absence  of  that  care 
which  men  ordinarily  bestow  upon  their  business.  The  negligence 
nboliobiics.  complained  of  here  is  an  alleged  failure  on  the  part  of 
the  company  to  do  its  duty  in  two  particulars:  First,  in  failing  to 
supply  the  deceased  with  a  safe  and  perfect  lantern,  on  account  of 
which  his  light  was  extinguished  while  on  top  of  the  car,  and 
he  was  therefoi^e  compelled  to  descend  to  the  cab  for  another,  and 
then  immediately  to  ascend  again  to  his  signal  post,  when  the 
accident  happened,'  and  but  for  which  it  would  not  have  hap- 
pened ;  second,  in  erecting  a  tank  so  near  the  track  as  to  cause 
injury  and  endanger  the  safety  of  the  employees  of  the  road,  and 
in  permitting  this  tank  to  remain  in  this  close  proximity  to  the 
road. 

As  to  the  act  of  negligence  firat  alleged :  There  is  no  doubt  that 
employers  are  required  to  use  all  ordinary  care  in  furnishing  their 
employees  with  safe  and  perfect  utensils  with  which  to 
aoMSsBulm,'  discharge  their  respective  duties,  and  to  do  their  allotted 
work;  and  a  failure  to  bestow  this  care  will  amount  ta 
actionable  negligence.  In  this  instance,  no  doubt,  it  was  the  legal 
duty  of  the  defendant  to  bestow  reasonable  and  ordinary  care  in 
furnishing  the  deceased  with  safe  lanterns  by  which  he  was  ex- 
pected to  signal  danger  to  the  train  from  the  top  of  the  cab ;  but 
before  the  company  could  be  made  liable,  or  before  even  the  (jues- 
tion  of  negligence  in  this  respect  could  be  submitted  to  the  jury, 
it  was  necessary  that  some  testimony  directed  to  the  point  of  failure 
to  bestow  this  care  should  have  been  introduced.     Was  there  such 
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testimony  offered  ?  The  testimony  is  direct  that  the  deceased,  a 
short  time  before  the  accident  liappeiied,  was  at  his  post  on  the  cab^ 
with  his  lantern  lighted  ;  that  he  signalled  the  engine  ahead  ;  tliat 
the  cup  of  the  lantern  dropped  ont ;  that  he  came  down  into 
the  cab  and  procured  another,  and  then  started  back  up  the 
ladder  on  the  side  of  the  car,  when  this  awful  calamity  overtook 
him. 

This  is  all  the  testimony  in  reference  to  tlie  lantern,  except  that 
the  witness  who  testified  to  these  facts  also  stated  generally  that 
the  cup  of  the  lantern  dropped  ont  because  it  was  "no  account." 
No  doubt  it  was  the  duty  of  the  deceased  when  his  lamp  went  out 
to  procure  another  as  speedily  as  possible,  and  no  doubt  he  adopted 
the  only  course  possible  at  the  time  to  procure  another ;  but  it  will 
be  seen  that  the  turning  point  in  these  different  steps  was  the  ex- 
tinguishment of  the  light.  It  was  this  that  necessitated  all  the 
rest.  '  Is  there  any  testimony  as  to  the  cause  of  the  extinguishment 
of  the  lantern  connecting  the  defendant  therewith?  pboximatb 
Take  the  matter  as  stated  by  the  witness,  to  wit,  that  °^™^ 
the  cup  dropped  out,  and  this  was  because  the  lantern  was  "  no  ac- 
count." Does  this  connect  the  defendant  with  the  result?  Does 
the  whole  or  any  part  of  the  testimony  go  to  the  point  that  the  de- 
fendant had  failed  to  exercise  reasonable  and  proper  care,  such  as 
men  ordinarily  bestow  on  their  business  in  f  nrnishmg  the  deceased 
with  safe  lanterns  ? 

We  find  not  a  word  in  the  testimony  on  that  subject ;  at  least 
none  to  the  precise  point  necessary  to  inculpate  the  defendant,  to 
wit,  that  the  deceased  was  using  a  defective  lantern,  because  of  the 
fact  that  defendant  had  negligently  furnished  him  with  such  ;  on 
the  contrary,  it  appears  that  the  deceased  procured  another  from 
the  cab,  which  we  suppose  was  safe  and  perfect,  as  there  is  no  tes- 
timony to  the  contrary.  He  might  have  taken  that  one  at  the  first. 
That  he  did  not  was  perhaps  his  own  negligence  rather  than  that 
of  the  company.  We  think  there  was  an  entire  absence  of  all  tes- 
timonj^  directed  to  the  negligence  of  the  company  as  to  the  lantern. 

Next,  as  to  the  proximity  of  the  tank.  The  testimony  is  very 
clear  that  the  deceased  was  killed  by  the  timbers  of  this  stnicture, 
and  it  appears,  thei'efore,  that  whether  the  tank  was  closer  to  the 
track  than  was  necessary  for  the  purposes  of  the  road, 
yet  it  was  close  enough  to  crush  a  person  who  hap-  SSmtoVrac^ 
pened  to  be  on  the  outside  of  the  car  as  it  passed.  It 
also  appears  that  the  supervisor  of  the  road,  Mr.  Carpenter,  had 
said  that  it  was  too  close ;  one  of  the  witnesses  said  it  was  18  inches 
too  close,  and  it  was  established  that  it  was  about  that  much  closer 
than  tanks  are  now  located;  hence  iron  pipes  had^come  into  use 
instead  of  rubber,  and  hence  the  brakes  have  been  put  on  top  of  the 
cars  instead  of  inside.  It  further  appeared  that  notwithstanoing  the 
fact  of  its  proximity,  yet  a  person  might  go  up  the  ladder  nand 
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over  hand  with  safety.  This  was  the  entire  testimony  as  to  the 
tank.  These  were  all  necessary  facts,  but  admitting  them  all,  whei'e 
is  the  testimony  as  to  the  main  link  in  the  chain  by  which  the  com- 
pany is  to  be  connected  with  the  event  complained  of?  Where  is 
the  testimony  to  the  point  that  there  was  the  absence  of  due  care, 
or  such  care  as  is  ordmarily  bestowed  in  such  cases  by  the  company 
in  building  this  tank  so  neai*  the  track }  The  fact  that  a  structure 
is  built  60  near  a  railroad  track  that  a  man  hanging  on  the  outside 
of  a  car  would  be  struck  in  passing  (and  this  is  all  the  testimony), 
is  not  in  itself  any  evidence  of  negligence — ^at  least  it  would  not  oe 
evidence  in  every  case. 

Negligence  is  a  relative  term.  What  would  be  negligence  under 
one  state  of  facts  miorht  be  entirely  free  from  negligence  under  an- 
kbouobkcx  other.  No  doubt  it  is  the  legal  duty  of  a  person  en- 
COH8IDBUD.  gaging;  in  any  business  dangerous  to  others  to  exercise 
due  care  in  providing  against  such  dangere,  and  the  absence  of  such 
care  as  the  case  requires  would  be  negligence;  but  at  the  same  time 
the  character  of  the  danger,  whether  remote  or  proximate,  probable 
or  possible,  would  be  a  material  fact  in  determining  the  question 
of  negligence,  growing  out  of  the  care  bestowed  in  guarding  against 
it.  u\  other  words,  the  fact  of  negligence  would,  in  a  given  case, 
greatly  depend  upon  the  character  of  tne  danger  to  be  apprehended, 
whether  tlius  remote  or  proximate,  possible  or  probable.  And  it 
would  be  impossible  to  determine  the  question  without  evidence 
upon  this  essential  fact.  Much  greater  care  is  necessary  when  a 
train  of  cars  is  crossing  a  highway  than  passing  along  its  track  at  a 
point  distant  from  a  highway.  And  much  greater  care  must  be 
observed  along  a  crowded  street  than  in  the  open  country.  The 
surroundings  are  absoluteFy  necessary  to  be  ascertained  before  the 
question  of  negligence  can  be  determined. 

Now  in  tliis  case  the  deceased  was  knocked  from  the  train  and 
killed  while  he  was  upon  the  ladder  on  the  outside  of  the  car  when 
the  train  was  passing  this  structure,  and,  it  is  true,  that  such  an  ac- 
cident could  not  have  happened  had  the  tank  not  been  located  as  it 
'  was.  But  whether  the  danger  of  such  an  accident  happening  at 
that  point  and  in  that  way  was  of  such  a  character  as  to  have  re- 
quired the  company  to  locate  this  tank  a  few  inches  back,  was  a 
material  fact  in  determining  whether  due  care  had  been  exercised, 
and  consequently  a  material  fact  on  the  question  of  negligence.  In 
locating  this  tank,  did  ordinary  or  reasonable  care  or  loresight  de- 
mand that  the  company  should  foi^know,  or  even  apprehend,  that 
it  was  probable,  remote  or  otherwise,  that  the  lantern  of  a  brake- 
man  who  was  posted  on  the  top  of  the  conductor's  cab,  and  required 
by  the  rules  of  the  company  to  remain  there,  would  go  out  just  aa 
the  train  was  approaching  this  point ;  and  at  the  moment  that  it 
swept  by,  that  this  brakeman,  after  desending  to  the  cab  for  a  sec- 
ond lantern,  would  be  on  the  ladder  returning  to  his  position  t 
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It  seems  to  ns  that  these  facts,  or  at  least  some  facts  showing  the 
character  of  care  that  should  have  been  bestowed,  and  that  it  was 
absent ;  the  danger  to  be  apprehended,  and  that  it  was  not  provided 
against,  or  sometliing  of  that  kind,  were  material  facts  on  the  ques- 
tion of  negligence  before  that  question  could  be  properly  submitted 
to  a  jury.  But  we  find  no  testimony  in  the  record  directed  to  these 
points.  The  substance  of  the  entire  testimony  is,  that  the  tank 
was  close  enough  to  the  track  to  strike  one  who  happened  to  be  on 
the  outside  of  the  car  when  the  train  was  passing  that  point;  that 
the  deceased  was  on  the  outside  at  this  precise  moment  and  was 
killed  ;  but  there  was  no  testimony  that  in  locating  this  tank  so 
near,  the  company,  in  view  of  such  a  conjuncture  of  circumstances, 
or  of  any  danger  resulting  therefrom,  failed  to  exercise  reasonable 
care — srich  care  as  men  ordinarily  exercise  in  the  conduct  of  busi- 
ness. In  the  absence  of  such  testimony,  the  nonsuit  was  not  with- 
out authority  of  law. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

MoIvEB,  J.,  concurred. 

McGowAN,  J.  (dissenting.)  I  cannot  concur.  It  seems  to  me 
that  the  question  of  proper  care  on  the  part  of  the  company  should 
be  considered  with  reference  to  the  event  which  actually  occurred, 
and  not  the  probabilities  in  advance,  whether  the  concurrence  of 
circumstances  necessary  to  produce  it  might  or  might  not '  take 
place. 

Fixtures  Projecting  Too  Near  TraciCi — See  Ryan  v,  Canada  South.  R  Co.,  26 
Am.  A  £ng.  R.  R.  Cas.  844;  note,  lb.  850;  see,  also,  note  to  Louisville,  etc., 
R.  Co.  e.  Brice,  pott. 


Tones,  by  his  Ouardian  ad  Utem^ 
Ohioaoo,  Mlwaukee  and  St.  Paul  B.  Oo. 

{Adioanee  Oase^  WUconMin.    January  11,  1887.) 

In  an  action  by  a  brakeman  against  his  employer,  a  railroad  company,  for 
damages  resulting  from  a  collision  caused  by  an  unattached  freieht  car  setting 
upon  and  obstructing  the  main  track,  where  evidence  shows  that  the  freight 
car  had  been  left  on  a  level  side  track  with  brakes  properly  set ;  that  a  train 
had  passed  safely  about  an  hour  and  a  quarter  before ;  that  the  night  was 
dark  and  stormy,  and  a  violent  thunder-storm  was  raging,  with  a  high  wind 
previous  to  and  at  the  time  of  the  accident,  and  the  only  reasonable  inference 
was  that  the  car  was  blown  onto  the  main  track  by  the  wind, — there  is  not 

28  A.  &  E.  R  Cas.— 28 
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evidence  to  warrant  a  finding  by  the  jury  that  the  agent  at  the  depot  could 
haye  discovered  the  obstruction  in  tim^  to  avert  the  collision. 

A  station  agent  who,  by  the  rules  of  a  railroad  company,  is  held  responsible 
for  the  safety  of  switches,  and  whose  express  duty  it  is  to  see  that  the  main 
track  is  kept  clear  and  unobstructed  for  the  passage  of  trains,  and  to  be  out 
at  the  station,  and  know  that  everything  is  right  when  trains  are  passing, 
is  a  **  fellow  servant*'  of  a  brakeman,  in  the  employ  of  the  same  company, 
who  has  been  injured  by  a  collision  near  such  agent's  station;  and  if  the 
agent  is  not  shown  to  have  been  incompetent,  the  railroad  company  are  not 
liable  to  the  brakeman  for  an  accident  happening  through  the  negligence  of 
such  agent. 

Obton  and  Tatlob,  JJ.,  dissenting. 

Appeal  from  connty  court,  Milwaukee  connty. 

Action  for  damages  for  pereonal  injuries  to  a  brakeman  in  de- 
fendant's employ.     Judgment  for  plaintifif.     Defendant  appeals. 

Dey  {&  Fr%end  for  respondent.  Toner. 

John  TT.  Gary  {H,  H,  Fidd^  of  counsel)  for  appellant,  Chicago, 
M.  &  St.  P.  R. 

Cole,  C.  J. — I  tlnnk  the  motion  for  a  new  trial  in  this  case  should 
have  been  granted.  The  action  is  for  personal  injuries  sustained 
by  the  plaintiff,  while  in  the  employ  of  tlie  defendant  as  brakeman 
on  a  freight  train,  known  as  No.  26.  The  plaintiff  was  iniured  on 
the  night  of  July  8,  1885,  at  or  near  Franksville,  a  small  station 
19  miles  south  of  Milwaukee.  The  negligence  charged  is  that  the 
FAcra  defendant  company  carelessly  allowed  its  main  track 

to  become  obstructed  by  a  freight  car,  against  which  train  No.  26 
collided.  The  freight  car  was  empty,  and,  coupled  with  another 
car,  had  been  left  at  the  station,  in  the  forenoon  of  the  day  of  the 
accident,  on  a  side  track  to  be  loaded.  The  evidence  is  positive 
and  entirely  uncontradicted  tliiit  these  two  cars  were  left  at  a  suit- 
able place,  with  the  brakes  properly  set.  In  the  afternoon  the  cars 
were  uncoupled,  and  the  north  car  was  run  quite  a  distance  north 
to  a  hay-press.  The  other  car  was  left  iust  south  of  the  depot 
building,  and  very  near  to  it.  Parsons,  tiie  regular  station  agent, 
testified  that  he  noticed  this  car  a  little  after  6  that  evening,  and 
that  the  brakes  upon  it  were  set  all  right,  as  when  it  was  first  left 
on  the  side  track.  The  night  operator  took  charge  of  the  station 
before  7,  shortly  after  Parsons  went  home  for  the  night.  Several 
trains  passed  the  station  during  the  evening  without  collision  with 
anything.  Train  No.  40,  being  the  last  one  next  before  26, 
passed  at  9.30  p.m.  No.  26  left  Milwaukee,  going  south,  at 
9.10,  and  reached  Franksville  at  10.46,  nearly  on  time,  but  made 
no  stop.  When  about  1032  feet  south  of  the  depot  building  it 
came  into  collision  with  a  freight  car,  which  haa  moved  down 
the  side  track  to  the  south  switch,  and  passed  partly  onto  the 
main  track.  The  grade  of  the  side  track  was  level,  and  the 
main  track   on  each   side   was  clear  of  trees  and    buildings  for 
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some  distance  north  and  sonth.  The  night,  however,  was  dark 
and  stormy,  a  violent  thunder-storm  having  raged  from  between  8 
and  9  until  after  the  accident,'  accompanied  with  a  high  wind, 
blowing  from  the  nortlieast  and  northwest.  There  is  no  ground 
or  reason  for  presuming  that  the  brakes  on  the  freight  car  had  been 
tampered  with  or  disturbed  while  the  car  was  on  the  side  track,  or 
that  any  human  agency  moved  it  down  the  side  track  onto  the 
main  track.  Every  rational  presumption  or  probability  favors  the 
idea  that  the  violent  and  unusual  wind  prevailing  had  moved  the 
car  down  the  side  track,  even  though  the  brakes  upon  it  were  in 
order  and  properly  set.  To  my  mind  this  is  the  only  reasonable 
supposition  one  is  at  liberty  to  ente]*tain  upon  all  the  evidence. 
And,  this  being  so,  it  seems  to  me  there  is  very  slight,  even  if  there 
is  any,  proof  of  negligence  on  the  part  of  any  one  in  not  keeping 
the  main  track  free  from  obstruction.  The  storm,  the  darkness, 
the  extreme  fury  of  the  wind,  which  almost  became  a  hurricane^ 
are  matters  to  be  considered  in  determining  the  (Question  of 
negligence.  The  agents  of  the  company  were  certanily  bound 
to  be  diligent  and  watchful  to  keep  from  and  remove  any  obstruc- 
tions on  tlie  track.  But  it  seems  to  me  there  was  no  ground  for 
saying  they  were  not  exercising  a  proper  degree  of  care  under  the 
circumstances.  Surely,  if  such  a  furious  storm  had  blown  a  tree 
or  building  upon  the  track  a  short  time  before  No.  26  ^^ 
came  along,  negligence  could  hardly  be  pi^edicated  upon 
the  mere  fact  that  an  obstruction  was  upon  the  track  undiscovered. 
It  is  true,  flie  jury  in  effect  found  that  the  agent  in  charge  of  the 
depot  station  that  night,  with  the  knowledge  which  he  possessed 
and  under  the  circumstances  as  they  existed  at  the  time,  by  the 
exercise  of  ordinary  care,  could  have  discovered  the  obstruction  on 
the  main  track,  and  could  have  prevented  the  accident  or  collision 
by  giving  warning  to  train  No.  26.  But  they  also  find  that  this 
agent  did  not  know  that  the  freight  car  had  gone  onto  the  main 
track ;  and  I  see  nothing  to  charge  him  with  notice  of  that  fact. 

It  seems  to  me  the  first  finding  has  little  or  no  evidence  to 
support  it,  in  the  absence  of  all  reliable  proof  that  the  car  had 
been  upon  the  main  track  for  a  sufficient  length  of  time  so  that 
the  agent,  in  the  exercise  of  due  care,  could  or  should  have  known 
of  it.  The  presumption  of  negligence  cannot  be  made  without 
some  proof  tending  to  support  it.  Tlierefure  I  think  the  special 
verdict  on  this  point  is  not  warranted  by  the  evidence. 

But,  if  I  am  wrong  in  this  view  of  the  e^'idence, — if  negligence 
may  fairly  be  imputed  to  the  agent  for  not  discovering  the  obstruc- 
tion in  time  to  prevent  the  collision, — then  how  does  the  case  stand? 
By  the  rules  of  the  company,  which  were  given  in  evidence,  the 
station  agents  are  held  responsible  for  the  safety  of  the  switches; 
and  it  is  made  their  express  duty  to  see  that  the  main  track  is  kept 
clear  and  unobstructed  for  the  passage  of  trains.  They  are  required 
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to  be  ont  at  the  station,  and  know  that  everything  is  right  when 
trains  are  passing.  These  rules  impose  diligence,  circninspection, 
attentive  care,  upon  the  station  agents  in  these  matters.  Now,  if  it 
be  assumed  that  Parsons,  the  regular  station  agent,  or  Bacon,  the 
night  operator,  one  or  both,  were  guilty  of  negligence,  either  for 
not  preventing  by  some  means  the  ireiffht  car  from  going  onto  the 
main  track,  or  in  failing  to  discover  that  it  was  there  in  time  to 
avoid  a  collision  with  train  No.  26,  then  it  would  seem  to  follow 
that  this  negligence  was  that  of  a  fellow  servant,  for  which  the 
company  is  not  responsible.  It  is  not  claimed  that  these  agents 
were  incompetent  in  any  way,  or  had  shown  themselves  previously 
inattentive  to  the  discharge  of  their  duties.  It  was  incumbent  upon 
them  to  see  that  the  main  track  was  kept  clear  from  all  obstructions. 
The  company  had  made  proper  rules  to  guide  them  as  to  the  per- 
formance of  this  specific  duty.  But  they  neglected,  we  assume,  to 
do  their  duty  in  tliat  regard,  and,  as  a  consequence,  the  plaintifE 
was  injured  through  their  default.  Such  being  the  case,  it  seems 
to  me  the  case  fails  fully  witliin  the  many  decisions  of  this  court 
which  hold  that  where  an  injury  is  caused  to  one  employee  through 
the  n^ligence  of  a  co-employee,  the  company  is  not  liable  there- 
for. These  cases  are  cited  upon  the  briefs  of  counsel,  and  it  is 
unnecessary  to  comment  upon  or  discuss  them.  Suffice  it  to  say 
that  they  fully  and  clearly  establish  the  principle  of  law  above 
stated. 

It  is  said  that  the  plaintiff  was  not  a  fellow  servant  of  the  station 
a^ent  within  the  meaning  of  that  rule.  But  they  were  both  cer- 
tainly in  the  employ  of  the  company,  and  were  both  engaged  in 
a  sense  in  operating  train  No.  26.  True,  the  station  agent  was 
required  to  keep  the  main  track  free  from  all  obstructions  for  all 
<xi-8SKVA3nB.  trains,  as  well  as  train  No.  26 ;  but  this  fact  did  not 
render  him  any  the  less  a  fellow  servant  of  the  plaintiff  in  the  work 
in  which  both  were  engaged.  They  were  both  fellow  servants 
within  the  rule ;  as  much  so  as  they  would  have  been  if  the  station 
agent  had  had  no  other  duty  to  pei*form  but  to  see  that  the  main 
track  was  kept  unobstructed  for  tuis  train  No.  26.  There  is  much 
diversity  of  judicial  opinion  as  to  who  should  be  regarded  as  fellow 
servants ;  but  it  seems  to  me,  under  our  decisions,  tne  plaintiff  and 
station  agent  must  be  held  to  be  fellow  servants.  Consequently, 
the  company  is  not  responsible  to  the  plaintiff  for  the  injury, 
which,  if  caused  by  the  negligence  of  any  one,  must  be  deemed 
the  negligence  of  a  fellpw  servant.  For  these  reasons  I  think  the 
judgment  of  the  county  court  must  be  reversed,  and  a  new  trial 
awarded. 

Tatlob,  J.  (dissenting). — This  action  was  brought  by  an  em- 
ployee of  the  defendant  company,  for  an  injury  received  by  him 
by  reason  of  the  train  upon  which  he  was  employed  at  the  time 
running  into  a  freight  car  which  had  been  driven  by  the  wind  in 
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the  night-time  from  the  place  where  it  stood,  near  Franksville,  a 
station  on  the  defendant's  road,  onto  the  switch  near  snch  station, 
in  such  manner  as  to  obstmct  the  main  track  of  the  road.  There 
is  no  question  made  that  the  plaintiff,  or  those  on  his  train,  were 
negligent,  or  that  their  negligence  contributed  to  the  facts. 
accident.  But  it  is  claimed,  on.  the  part  of  the  learned  counsel  for 
the  appellant,  that  there  is  no  evidence  showing  any  carelessness 
on  the  part  of  the  company  which  will  justify  a  verdict  against  it. 

It  was  shown  on  the  trial  that  it  was  the  duty  of  the  persons 
in  charge  of  the  station  at  Franksville  to  see  that  the  tracKs  were 
clear  at  the  time  trains  were  approaching  such  station.  It  is 
argued  that,  under  all  the  evidence,  thei*e  is  no  proof  showing  that 
the  person  or  persons  in  charge  of  the  station  were  guilty  of  any 
negligence  in  not  discovering  that  the  freight  car  had  been  blown 
out  of  its  place  onto  the  main  track,  so  as  to  obstruct  such  track 
at  th&  time  the  train  upon  which  the  plaintiff  was  employed  ap- 
proached the  station.  Upon  this  point,  I  think,  at  least  a  majority 
of  the  members  of  the  court  are  of  the  opinion  that  there  was  sui- 
ficient  evidence  in  the  case  to  send  that  question  to  the  jury.  A 
majority  of  the  members  of  the  court  are,  however,  of  the  opinion 
that  if  the  person  in  charge  of  the  station  was  negligent  in  not 
discovering  that  the  car  had  been  driven  upon  and  obstructed  the 
track,  so  as  to  endanger  the  incoming  train,  such  negligence  is  not 
the  negligence  of  the  company,  but  of  a  co-employee  of  the  plain- 
tiff, and  so  the  plaintiff  cannot  recover  in  any  event.  To  this 
ruling  I  cannot  assent.  It  has  been  repeatedly  held  by  this  court 
that  there  are  some  things  which,  as  oetween  itself  and  its  em- 
ployees, a  railroad  company  is  bound  to  provide,  and  that 
the  neglect  of  those  wno  are  employed  to  provide  them 
is  the  neglect  of  the  company,  as  well  as  tne  neglect  of 
its  agents.  One  of  the  tilings  a  railroad  company  is  bound  to  pro- 
vide for  its  employees,  who  are  employed  to  run  trains  upon  its 
roads,  is  a  reasonably  safe  track  on  which  to  run  such  trains*  It 
would  be  a  superfluous  work  to  cite  authorities  to  sustain  this  prop- 
osition, and  the  following  by  this  court  are  amply  sufficient :  Stetler 
V.  Railway  Co.,  46  Wis.  499 ;  s.  c,  49  Wis.  609,  and  6  N.  W.  Reptr, 
303 ;  Bessex  v.  Railway  Co.,  45  Wis.  477;  Hulehan  v.  Railway  Co., 
58  Wis.  319 ;  s.  c-,  12  Am.  &  Eng.  R.  R.  Cas.  208 ;  s.  c,  17  N.  W. 
Reptr.  17 ;  Luebke  v.  R;iilway  Co.,  59  Wis.  127 ;  s.  c,  15  Am.  & 
Eng.  R.  R.  Cas.  183 ;  s.  c,  17  N.  W.  Reptr.  870 ;  Dorsev  v.  Con- 
struction Co.,  42  Wis.  583 ;  Brabbits  v.  Railway  Co.,  38  Wis.  289. 

The  proposition  is  not  disputed,  but  it  is  insisted  that  permitting 
a  car  to  obstruct  a  track  is  not  such  a  defect  in  the  road  as  to  fix 
negligence  on  the  company,  if  not  ren^oved.  If  it  be  the  duty  of 
the  company  to  maintain  a  safe  track  for  its  employees  who  run 
its  trains,  can  it  make  any  difference  whether  .a  rocK,  a  tree,  or  a 
broken  bridge,  a  broken  rail,  or  a  structure  maintained  too  near  the 
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track,  or  a  railroad  car  driren  iipK>n  the  track  hj  the  force  of  the 
winds,  canseB  the  dangerous  condition  of  the  roaa  t  In  either  case 
it  becomes  the  duty  of  the  company  to  remove  the  obstraction  or 
repair  the  track  as  soon  as  it  'can  be  ascertained  by  the  exercise  of 
reasonable  diligence.  And  in  such  case  the  knowledge  of  the  agent 
of  the  company,  whose  duty  it  is  to  see  that  the  track  is  in  order, 
is  the  knowledge  of  the  company,  and  any  neglect  on  his  part  is 
the  neglect  of  the  company. 

This  is  not  a  case  where  the  defect  in  the  track  results  from  the 
necessary  work  being  done  in  repairing  the  track.  In  such  cases 
it  becomes  necessary  to  render  the  track  somewhat  unsafe  while 
the  repairs  are  going  on ;  and  it  may  well  be  said  in  such  case  that 
if  the  company  has  employed  careful  men  to  make  the  repairs,  it 
has  done  its  whole  duty  to  its  employees.  This  is  a  case  where 
the  forces  of  nature  have  impaired  the  safety  of  the  road. 
Against  the  defects  caused  by  these  forces  the  company  is  bound 
to  protect  its  employees  by  the  exercise  of  due  diligence  in  discov- 
ering the  defects  and  guarding  against  them.  That  when  the  track 
becomes  unsafe  by  the  operation  of  natural  forces,  there  can  be  no 
doubt  as  to  the  duty  of  the  company  to  use  diligence  in  ascertain- 
ing the  fact,  and  remedying  it,  and  any  neglect  to  do  so  is  the 
neglect  of  the  company,  there  would  seem  to  be  no  doubt.  All 
the  cases  hold  this,  and  the  point  was  decided  a^inst  the  company 
in  the  case  of  Stetler  v.  Kailroad  Co.,  supra.  It  seems  to  me  too 
elear  almost  for  argument  that  if  a  railroad  company  suffered  its 
track  to  remain  out  of  repair  and  unsafe  after  a  freshet,  which 
had  weakened  its  brides  or  washed  away  its  embankments,  after 
it  could  have  learned  of  the  fact  by  reasonable  diligence,  it  would 
be  liable  to  an  employee  operating  a  train  on  such  road,  unless  it 
was  the  duty  of  the  employee  injured  to  see  that  the  road  was  in 
a  safe  condition.  The  company,  being  under  obligations  to  keep 
its  road  in  a  safe  condition,  is  not  relieved  from  its  liability  be- 
cause of  the  neglect  of  its  agents  charged  with  that  duty.  The 
neglect  of  such  agents  is  the  neglect  of  the  company  in  such  case. 
It  seems  to  me  that  it  can  make  no  difference  that  the  track  is 
rendered  unsafe  by  the  fact  that  a  defect  which  renders  the  road 
unsafe  arises  from  the  fact  that  some  object  is  blown  upon  the 
track,  or  whether  the  supports  of  the  track  are  destroyed  by  the 
force  of  the  winds  or  floods. 

The  question  whether  the  obstruction  could  have  been  discov- 
ered by  the  parties  in  charge  of  the  station,  by  the  exercise  of 
reasonable  diligence,  before  the  accident  happened,  was  properly 
submitted  to  tne  jury,  and  the  verdict  is  conclusive  upon  that 
point,  and  the  judgment  should  be  affirmed. 

Obton,  J.,  concurs  herewith. 

Fellow  Servics — Criterion  of. — See  note  to  Calvo  e.  Charlotte,  etc,  R.  Co., 
anU.    Also,  note  to  LoiiisviUe,  etc.,  R.  Co.  e.  Brice,  pott. 
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Thb  Westebn  ahd  AxLAimo  B.  Oot 

V. 

TUSNEB. 

(78  Georgia,  292.) 

1.  Railroad  companies  are  liable  for  torts  committed  by  their  seirvanta  in 
the  prosecution  and  within  the  scope  of  their  business,  whether  the  same  be 
by  negligence  or  voluntary. 

(a.)  Where  one  was  lawfully  in  the  cab  of  a  freight  train  of  a  railroad, 
treating  for  passage,  as  had  frequently  been  done,  and  was  still  being  done 
at  the  time  of  the  trial  by  other  persons  on  the  same  train,  as  to  an  injury 
inflicted  upon  him  by  the  conductor,  he  stands  within  the  reason  and  spirit 
of  the  authorities  in  reference  to  like  injuries  done  to  passengers. 

2.  Conductors  of  through  freight  trains  may,  if  required  by  the  rules  of 
the  comnany  or  the  exigencies  of  the  case,  refuse  to  carry  passengers  in  their 
cabs  or  fti  their  trains.  But  such  refusal  should  be  made  known  in  a  civil 
and  respectful  manner  to  a  person  applying  for  passage  thereon,  and  reason- 
able opportunity  should  be  allowed  for  such  person  to  quit  the  cab  of  his  own 
motion.  If  he  should  refuse  to  do  so,  the  conductor  could  use  such  reason- 
able force  as  was  necessary  to  eject  him  therefrom.  The  conductor's  acts  in 
relation  to  these  matters,  under  the  facts  of  his  case,  were  done  in  the  pros- 
ecution and  within  the  scope  of  his  business,  and  for  his  use  of  insulting  and 
obscene  language  in  refusing  passage  to  the  applicant,  and  his  violence  in 
striking  and  injuring  such  person,  the  company  was  liable,  even  though  it 
was  voluntarily  done. 

(a.)  Section  2203  of  the  Code  must  be  construed  with  section  2961  so  as 
to  harmonize  the  two  and  allow  both  to  remain  of  force  in  the  cases  to  which 
they  apply. 

8.  Where  there  is  no  evidence  of  aggravating  circumstances  in  the  act  or 
intention,  or  of  gross  negligence,  §8066  of  the  Code  should  not  be  given  in 
charge,  and  the  onus  is  on  the  plaintiff  to  prove  aggravating  circumstances, 
in  order  to  entitle  him  to  have  this  section  given  in  charge.  But  where  there 
was  proof  of  brutal  and  inhuman  conduct  on  the  part  of  the  agent  of  a  rail- 
road company,  and  of  his  employment  by  the  company  several  days  after  the 
transaction,  that  section  was  properly  given  in  charge. 

(a.)  The  |>rompt  discharge  of  such  an  agent  by  the  company  upon  being 
advised  of  his  conduct,  and  the  repudiation  of  his  act  would  exclude  alto- 
gether the  right  of  the  plaintiff  to  recover  additional  damages  **  to  deter  the 
wrongdoer  from  repeating  the  trespass, '^  but  would  not  prevent  the  jury 
from  giving  additional  damages  ''as  compensation  for  the  wounded  feeling 
of  the  plaintiff." 

• 

Before  Judge  Fain.  Whitfield  Superior  Oourt.  October 
Term,  1883. 

Jaokson,  Chief  Justice,  being  disqualified,  Judge  Bbakhaji,  of 
the  Eome  circuit,  was  appointed  to  preside  in  his  stead. 

Heported  in  the  decision. 

a.  J,  MbCamy  for  plaintiff  in  error. 


y  lor  pij 


fi.  P.  MaddoXj  T.  H.Jones^  W.  K.  Moore  for  defendant 
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Branhah,  J. — The  plaintiff  being  in  Balton,  and  desirine  to 
return  to  his  home  in  Tilton,  nine  mileB  south  of  Dalton,  and  tnere 
being  no  passenger  train  there  at  the  time,  entered  a  cab,  having 
the  usual  passenger  accommodations,  attached  to  a  through  freight 
train,  then  standing  near  the  depot,  for  the  purpose  oi  treatmg 
with  the  cond  actor  for  passage  to  Beardslej's,  a  water  station  one 
Facts.  mile  above  Tilton,  at  which  .point,  he  was  informed  by 

the  engineer,  the  train  would  stop  that  night  Other  persons 
often  went  down  ^^  on  this  schedule,''  and  got  off  at  this  point.  He 
had  thirty  cents  to  pay  his  fare.  The  tare,  without  a  ticket,  to 
Tilton,  when  paid  on  the  train,  was  for^  cents.  The  conductor, 
in  reply  to  a  polite  inqniry  of  the  plaintiff,  said  he  was  a  little  be- 
hind time,  and  that  he  did  not  expect  to  stop  at  Tilton,  and  that 
"he  did  not  intend  to  stop  to  be  botnered  with  any  d — -d  man  that 
night."  The  plaintiff  said  he  did  not  intend  to  bother  him ;  that 
he  had  been  unable  to  get  a  ticket;  that  he  had  money  to  pay  his 
fare,  and  came  in  to  see  whether  he  would  carry  him  or  not ;  that 
the  engineer  told  him  he  would  stop  at  Beardsley's,  and  h#  could 
walk  from  there  to  Tilton.  The  conductor  then  said  "  he  did  not 
propose  to  be  bothered  with  any  G-d  d— — d  man  that  night." 
Two  of  the  train  hands  came  in  at  this  time,  and  one  of  them  told 
the  conductor  he  knew  the  plaintiff ;  that  he  was  a  gentleman ; 
requested  him  to  carry  him,  and  authorized  the  conductor  to  take 
out  of  money  of  his  own,  then  in  the  conductor's  hands,  any  ad- 
ditional sum  that  might  be  needed  for  his  fare.  The  conductor 
replied :  "  I  don't  propose  to  be  bothered  in  here  to-night  with  any 

G-d  d d  son  of  a  b-tch."    The  plaintiff  replied  "  I  am  no 

G-<i  d d  son  of  a  bt-di;  I  am  as  much  of  a  gentleman  as 

you  are."  Thereupon  the  conductor  struck  him  three  blows  with 
nis  lantern,  breaking  the  ^lass  globe,  cutting  his  face  and  head 
badly,  and  cutting  an  incn  gash  through  his  lip  to  his  teeth,  and 
knocking  him  out  of  the  cab  door,  across  the  railroad  track,  from 
which  he  sustained  additional  injuries.  The  wound  in  the  Up  has 
never  healed. 

The  jarjj  on  the  trial  of  this  case,  found  $700  damages  for  the 
plaintin. 

A  nonsuit  in  this  case  was  reversed  by  this  court  at  the  Febru- 
ary term,  1883.     69  Ga.,  827. 

1,  2.  Bailroad  conOipanies  are  liable  for  torts  committed  by  their 
uabiutt      of  servants  in  the  prosecution  and  within  the  scope  of  their 

RAILROAD OOMPA- ,  ,  ,       ,^        ,,  i         v  t  *  "i 

HXMFOBTORTB.  Dusmcss,  whcther  the  same  be  by  negligence  or  volun- 
tary. Code,  §§  6,  2961 ;  Gasway  v.  The  A.  &  W.  P.  R.  Co.,  68 
Ga.  216;  Peoples,  g'dn,  v.  The  B.  &  A.  R.  Co.,  60  Id.  281 ;  The 
Georgia  R.  Co.  v.  Newsome,  Id.  494. 

The  two  cases  first  cited  were  actions  for  torts  to  persons  who 
were  passengers.  The  plaintiff  in  the  case  last  nam^  was  not  a 
passenger. 
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In  this  case,  the  plaintiff  was  lawfully  in  the  cab,  treating  for 
passage,  as  bad  been  frequently  done,  and  as  was  still  being  done 
at  the  time  of  the  trial  by  other  persons  on  the  same  train ;  and 
it  therefore  stands  really  within  the  spirit  and  reason  of  the  an- 
thorities  first  above  cited,  as  well  as  in  Newsoine's  case. 

The  condactor  had  the  right  to  refuse  the  plaintiff  passage  in 
the  cab.  Conductors  of  through  freight  trains,  for  sufficient 
I'easons,  may,  if  required  by  the  rules  of  the  company,  or  tlie  exi- 
gencies of  the  case,  refuse  to  carry  passengers  in  their  r,ort  to  m- 
cabs  or  on  their  trains.  Such  refusal  should  be  made  "^^  fab8aoe. 
known  in  a  civil  and  respectful  manner  to  persons  applying  for 
passage  thereon.  In  this  case,  the  refusal  of  the  conductor  to  carry 
the  plaintiff,  instead  of  being  expressed  in  a  polite  manner,  was 
made  known  to  the  plaintiff,  without  the  slightest  provocation  on 
his  part,  in  profane,  vulger  and  abusive  terms. 

It  is  true,  as  claimed  by  counsel  for  the  company,  that  it  was 
the  duty  of  the  plaintiff  to  have  left  the  cab,  when  refused  passage, 
within  a  reasonable  time  thereafter.  We  cannot  agree  with  coun- 
sel, however,  that  the  conductor  ceased  to  represent  the  company 
and  to  act  within  the  line  of  his  duty,  if  a  sufficient  d^t  as  to 
time  was  given  plaintiff  to  leave  the  car  after  being  so  '^^▼"oc^"- 
refused.  In  such  a  case,  the  conductor  had  the  right  to  eject  him 
from  the  cab,  and  to  use  such  reasonable  force  as  was  necessary  for 
this  purpose,  and  there  is  no  error  in  the  charge  of  the  court  in 
this  respect,  as  excepted  to  in  the  third  and  fourth  grounds  of  the 
motion.  The  duty  of  the  conductor  was  twofold  .'First,  if  he  re- 
fused the  plaintiff  passage,  to  do  so  in  a  polite  manner,  and  give 
him  a  reasonable  opportunity  to  quit  the  cab  of  his  own  motion. 
Secondly,  if,  after  having  done  this,  the  plaintiff  still  refused  to 
leave  the  cab,  then  to  use  such  reasonable  force  as  was  necessary  to 
eject  him  therefrom.  Whatever  the  conductor  did  in  relation  to 
either  of  these  matters  was,  under  the  facts  of  this  case,  clearly 
done  in  the  prosecution  and  within  the  scope  of  his  business,  and 
the  conopany  was  liable  for  his  conduct,  even  though  it  was  volun- 
tary. He  had  no  right  to  insult  the  plaintiff  by  the  use  of  vulgar 
and  profane  language  and  abusive  epithets,  and  then,  without 
provocation,  to  beat  him  over  the  head,  in  his  face  and  mouth,  and 
knock  him  out  of  his  cab  door  with  his  lantern. 

The  Code,  §  2203,  must  be  construed  with  §  2961  and  so  con- 
strued as  to  harmonize  the  two  and  allow  both  to  remain  of  force, 
in  the  cases  to  which  thev  apply. 

3.  The  court  gave  in  charge  Code,  §  3066,  and  explained  its  ap- 
plication to  the  case.    This  is  assigned  as  error,  upon  the  ground 
that  this  is  not  a  case  for  punitive  damages.    We  think  pj,,,,^^^ 
there  was  no  error  in  this  part  of  the  charge.    Where  Am^SnAmait' 
there  is  no  evidence  of  aggravating  circumstances  in  ^ 
the  act  or  intention,  or  of  gross  negligence,  this  section  of  the  Code 
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ought  Dot  to  be  given  in  charge.  Augusta  Factory  v,  Barnes,  this 
term ;  also,  Smith  v,  Overby,  30  Ga.  241.  It  would  have  been 
error  to  have  refused  it  in  this  case.  This  conductor's  conduct 
was  highly  censurable.  He  was  in  the  employ  of  the  company 
several  days  after  the  occurrence,  and  there  is  no  evidence  in  the 
record  that  he  has  ever  been  discharged.     The  onus  is  on  the 

f>Iainti£E  to  prove  aggravating  circumstances,  in  order  to  entitle 
lim  to  have  this  section  given  in  charge.  23  Ga.  145 ;  Savannah, 
Fla.  &  W.  R  Co.  V.  Stewart,  71  Ga.  427. 

It  was  doue  in  this  case  by  proof  of  brutal  and  inhuman  con- 
duct on  the  part  of  the  agent,  and  by  proof  of  his  employment  by 
the  company  several  days  after  the  transaction.  The  prompt  dis- 
charge of  such  an  agent  by  the  company,  upon  being  advised  of 
his  conduct,  and  the  repudiation  of  iiis  act,  would  exclude  alto- 
gether, in  such  cases  as  this,  the  right  of  the  plaintiff  to  recover 
additional  damages,  as  provided  by  the  section,  ^^to  deter  the 
wrongdoer  from  i-epeating  the  trespass;"  but  it  would  not  pre- 
vent the  jury  from  giving  additional  damages,  "as  compensatoni 
for  the  wounded  feelings  of  the  plaintiff."  See  61  Ga.  646 ;  59 
Id.  426 ;  60  Id.  492,  and  58  Id.  216  (4). 

In  all  cases,  such  damages  must  be  regulated  by  the  enlightened 
conscience  of  an  impartial  jury.  They  must  be  just,  and  they 
must  not  be  inadequate  or  excessive. 

The  case  of  Fay  v.  Parker,  53  N.  H.  342,  reported  in  16  Amer. 
Kepts.,  is  an  able,  exhaustive  and  interesting  case  on  this  subiect, 
adverse,  however,  to  the  allowance  of  exemplary  or  punitive 
damages,  but  embracing  within  its  scope  damages  for  wounded 
feelings,  and  every  element  of  damage  compensatory  in  its  nature. 
The  conflicting  authorities  therein  cited  are  fortunately  put  at  rest 
by  the  provisions  of  our  Code. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Exemplary  Damages— Tort  of  Servants — See  Dawson  v.  Louisville,  etc., 
R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  184  ;  Stewart  f>,  Brooklyn,  etc.,  R.  Co., 
12  lb.  127  ;  Louisville,  etc.,  R.  Co.  v.  Kelley,  13  lb.  1;  Chicago,  etc.,  R 
Co.  o.  Jarrett,  11  lb.  455;  Louisville,  etc.,  R.  Co.  v.  McCoy,  15  lb.  277; 
Atchison,  etc.,  R.  Co.  v.  Harvey,  16  lb.  852;  Curl  v.  Chicago,  etc.,  R.  Co.,  16 
lb.  879;  City,  etc.,  R  Co.,  of  Savannah  o.  Brauss,  18  lb.  824;  Penn.  R  Co. 
V.  Connell,  lb.  889;  Citizens*  St.  R  Co.  v,  Steen,  19  lb.  80;  Carpenter  «. 
«.  Washington,  etc.,  R.  Co.,  18  lb.  870., 

See  note  to  Louisville,  etc,  R.  Co.  «.  Brioe,  pa^L 
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Little  Bock,  Missohbi  Btteb  and  Texas  K  0(k 

V. 

Leyesett,  Adm'x. 
(Adeanee  OaUy  Arkanscu.    February  5,  1887.) 

Declarations  of  a  switchmaD,  made  immediately  after  an  accident,  and 
while  he  is  still  under  the  car,  touching  the  cause  of  the  accident,  aie  com-, 
petent,  as  part  of  the  res  gesta. 

Under  Mansf .  Dig.  Ark.  §  5226,  giving  a  right  of  action  to  the  next  of  kin 
to  recover  damages  for  causing  death  of  a  relative  through  negligence,  plain- 
tiff, the  mother  of  deceased  may  give  evidence  tending  to  show  that  she  was 
dependent  upon  him  for  support. 

In  an  action  for  damages  for  causing  the  death  of  an  employee,  a  switch- 
man brouffht  against  a  railroad  company  an  instruction  that  if  the  defects 
in  the  road  where  deceased  was  thrown  down  and  mortally  injured  by  de- 
fendant's cars  were  easily  and  readily  seen,  and  deceased  bad  been  accus- 
tomed to  working  there,  and  in  attempting  to  uncouple  cars  while  in  motion 
received  the  injuries  which  caused  his  death,  plaintiff  was  not  entitled  to  re- 
cover, is  rightly  refused,  where  there  is  no  evidence  that  he  knew  of  the  con- 
dition of  the  track  at  the  place  where  he  was  injured,  and  it  also  appears 
that  he  was  injured  on  a  dark  and  stormy  night. 

Appe4l  from  circuit  court,  Desha  county. 

Action  for  damages  for  causing  death,  brought  by  S.  L.  Lever- 
ett,  appellee,  against  the  Little  !Kock,  Mississippi  Kiver  &  Texas 
R.  Co.,  appellant. 

J.  M,  Moore  for  appellanit. 

X.  J,  PindaU  and  JB,  F,  Chrace  for  appellee. 

Battle,  J. — This  was  an  action  brought  by  Sallie  L.  Leverett, 
as  administratrix  of  the  estate  of  James  W.  Leverett,  deceased, 
against  the  Little  Eock,  Mississippi  Kiver  &  Texas  K.  Co.,  to  re- 
cover damages  alleged  to  have  resulted  from  the  negligence  of  the 
defendant  in  wrongfully  causing  the  death  of  the  deceased.  The 
action  was  brought  under  section  5226  of  Mansfield's  -Digest,  to 
recover  damages  for  the  benefit  of  the  next  of  kin  of  uie  de- 
ceased. The  negligence  averred  is  that  defendant's  facts. 
road-bed,  tracks,  and  station  at  the  town  of  Arkansas  City,  were 
constructed  on  a  high  embankment,  with  a  narrow  and  insufficient 
crown,  and  steep,  stippery,  and  insufficient  slopes  ;  that  the  cross- 
ties  placed  on  the  embauKment  extended  over  the  sides  of  the  em- 
bankment ;  that  there  was  no  walkway  for  switchmen  to  walk  or 
stand  upon  when  in  the  necessary  discharge  of  their  duties  coup- 
ling ana  uncoupling  cars ;  and  that  the  road-bed  at  this  place  was 
not  sufficiently  ballasted  or  surfaced  up.    It  is  averred  that  the 
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deceased  was  employed  by  defendant  as  a  switchman  in  the  yard 
at  this  station,  and  was  engaged  on  the  night  of  the  12th  of  Jana- 
ary,  1883,  in  tl)e  line  of  his  duty,  in  uncoupling  care,  and  that, 
while  so  engaged,  one  of  his  feet  slipped  between  the  ties,  and  was 
caught,  and,  tefore  he  could  extricate  it,  he  was  run  over  by  de- 
fendant's cars,  and  killed  ;  that  the  deceased  had  then  been  recently 
employed  by  defendant,  and  was  ignorant  of  the  dangerous  and 
defective  construction  of  the  embankment,  road-bed,  and  tracks  on 
which  he  was  engaged  at  the  time  he  was  killed';  and  that  his 
death  was  the  result  of  the  negligence  of  defendant  in  constructing 
its  road  bed  and  tracks  in  the  manner  stated. 

On  a  trial  in  the  circuit  court,  plaintiff  recovered  a  judgment  for 
$3500,  and  defendant  appealed  to  this  court. 

It  is  first  insisted  that  the  circuit  court  erred  in  admitting  evi- 
dence of  the  declarations  of  the  deceased  as  to  the  manner  in  which 
he  was  injured.  Thomas  Leverett,  a  brother  of  the  deceased, 
testified  that  he  heard  a  noise  on  the  railroad,  and  immediately  went 
BBS  oBSTiB.  over,  and  found  the  deceased  under  the  car,  lying  partly 
on  the  rails,  between  the  track,  trying  to  get  out,  but  could  not  do 
BO,  being  unable  to  move  his  lee^ ;  and  he  asked  him  how  he  was 
caught ;  and  that  deceased  told  him  he  had  stepped  in  between  the 
cars  to  uncouple  them ;  that  the  pin  was  tight,  and  he  stepped  out, 
and  signalled  the  engineer  to  back  up  to  loosen  the  pin  ;  and  that 
he  then  stepped  in  between  the  cars  to  uncouple  thei;n,  and,  as  he 
did  so,  he  stepped  between  the  ties,  and  his  feet  slipped,  and,  be- 
fore he  could  recover,  his  foot  was  caught  against  the  tie  by  the 
break-beam,  and  he  was  thrown  down.  This  statement  was  made 
bv  the  deceased  while  he  was  under  the  car,  and  in  the  condition 
found  by  his  brother.  Appellant  insists  that  this  statement  was 
incompetent  evidence,  because  it  was  not  a  part  of  the  res  gestcs. 

Wharton  says:  ^'ThQ^res-gestcB^  may  be  defined  as  those  cir- 
cumstances which  are  the  undesigned  incidents  of  a  particular 
litigated  act,  and  which  are  admissible  when  illustrative  of  such 
act.  These  incidents  may  be  separated  from  the  act  by  a  lapse  of 
time  more  or  less  appreciable.  They  may  consist  of  speecnes  of 
any  one  concerned,  wnether  participant  or  bystander.  They  may 
comprise  things  left  undone,  as  well  as  things  done.  Their  sole 
distinguishing  feature  is  that  they  should  be  the  necessary  incidents 
of  the  litigated  act ;  necessary,  in  this  sense,  that  they  are  part  of 
the  immediate  preparations  for,  or  emanations  of  such  act,  and  are 
not  produced  oy  the  calculated  policy  of  the  actors.  In  other 
words,  they  must  stand  in  immediate  causal  relation  to  the  act,— ^ 
a  relation  not  broken  by  the  interposition  of  voluntary  individual 
wariness,  seeking  to  manufacture  evidence  for  itself.  Incidents 
that  are  thus  immediately  and  unconsciously  associated  with  an 
act,  whether  such  incidents  are  doings  or  declarations,  become  in 
this  way  evidence  of  the  character  of  the  act.  .  .  .  Therefore  dee- 
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laratioDs  which  are  the  immediate  accompaniments  of  an  act  are 
admissible  as  part  of  the  res  gestcB^  remembering  that  immediate- 
ness  is  tested  by  closeness,  not  of  time,  'but  by  causal  relation,  as 
just  explained.".    Whart.  Ev.  §§  258-267,  and  authorities  cited. 

In  Clinton  v.  Estes,  20  Ark.  225,  it  is  said :  "  It  may  be  difficult 
to  determine  at  all  times  when  declarations  shall  be  received  as  a 
part  of  the  res  gestm.  But  when  they  explain  and  illustrate  it,  they 
are  clearly  admissible.  Mere  narratives  of  past  events,  having  no 
necessary  connection  with  the  act  done,  would  not  tend  to  ex^ain 
it.  But  the  declaration  may  properly  refer  to  a  past  event  as  the 
true  reason  of  the  present  conduct." 

In  Oarr  v.  State,  43  Ark.  102,  in  speaking  of  what  declarations 
constitute  a  part  of  the  res  gestce^  the  court  said :  "  Nor  need  any 
such  declarations  be  strictly  coincident  as  to  time,  if  they  are  gene- 
rated by  an  excited  feeling  which  extends,  without  break  or  let, 
down  from  the  moment  of  the  event  they  illustrate.  But  they 
must  stand  in  immediate  causal  relation  to  the  act,  and  become 
part  either  of  the  action  immediately  preceding  it,  or  of  the  action 
which  it  immediately  precedes." 

Again,  in  Flynn  v.  State,  43  Ark.  292,  it  is  said  :  "  It  often  be- 
comes difficult  to  determine  when  declarations  shall  be  received  as 
part  of  the  res  gestm.  In  cases  like  this,  words  uttered  during  the 
continuance  of  the  main  action^  or  so  soon  thereafter  as  to  preclude 
the  hypothesis  of  concoction  or  premeditation,  whether  by  the 
active  or  passive  party,  become  a  part  of  the  transaction  itself  and, 
if  they  are  relevant,  may  be  proved  as  any  other  fact,  without  call- 
inff  the  party  who  uttered  them." 

In  Com.  V.  Hackett,  2  Allen,  136,  upon  a  trial  for  murder,  a 
witness  testified  that  at  the  moment  the  fatal  stabs  were  given  he 
heard  the  victim  crv  out,  "I  am  stabbed,"  and  he  at  once  went  to 
him,  and  reached  him  within  20  seconds  after  that,  and  then  heard 
him  say :  ^^  I  am  stabbed ;  I  am  gone.  Dave  Hackett  has  stabbed 
me."  This  evidence  was  held  competent, as  a  part  of  the  res  gestoe. 
Chief  Justice  Bigelow,  for  the  court  said :  "  If  it  was  a  narrative 
statement,  wholly  unconnected  with  any  transaction  or  principal 
fact,  it  would  be  clearly  inadmissible.  !6ut  such  was  not  its  charac- 
ter. It  was  uttered  immediately  after  the  alleged  homicidal  act, 
in  the  hearing  of  a  person  who  was  present  when  the  mortal  stroke 
was  given,  who  heard  the  first  words  uttered  by  the  deceased,  and 
who  went  to  him,  after  so  brief  an  interval  of  time  that  the  dec- 
laration or  exclamation  of  the  deceased  may  fairly  be  deemed  a 
part  of  the  same  sentence  as  that  which  followed  instantly  after  the 
stab  with  the  knife  was  inflicted.  It  was  not,  therefore,  an  abstract 
or  narrative  statement  of  a  past  occurrence,  depending  for  its  force 
and  effect  solely  on  the  credit  of  the  deceased,  unsupported  by  any 
principal  fact,  and  receiving  no  credit  or  significance  from  the 
accompanying  circumstances ;  but  it  was  an  exclamation  or  state- 
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ment  oontemporaneoas  with  the  main  transaction,  forming  a  natural 
and  materia]  part  of  it,  and  competent  as  being  original  evidence  in 
the  nature  of  res  gestm,^^  Again,  the  learned  judge  said :  "  The  true 
test  of  the  competency  of  the  evidence  is  not,  as  was  argued  by  the 
counsel  for  the  defendants,  that  the  declaration  was  made  after  the 
act  was  done,  and  in  the  absence  of  the  defendant.  These  are  im- 
portant circumstances,  and,  ...  if  they  stood  alone,  quite  decisive. 
But  they  are  outweighed  by  the  other  facts  in  proof,  from  which 
it  appears  that  they  were  uttered  after  the  lapse  of  so  brief  an  in- 
terval and  in  such  connection  with  the  principal  transaction,  as  to 
form  a  legitimate  part  of  it,  and  to  receive  credit  and  support  as 
one  of  the  circumstances  which  accompanies  and  illustrates  the 
main  fact  which  was  the  subject  of  inquiry  before  the  jury." 

In  the  case  of  Hanover  R.  Co.  v.  Coyle,  55  Pa.  St.  402,  where  a 
pedler's  wagon  was  struck,  and  the  pedler  injured  by  the  negli- 
gence of  the  engineer,  the  latter's  declaration,  made  after  the  in- 
fliction of  the  injury,  was  admitted  as  a  part  of  the  transaction 
itself,  the  court  saying :  "  We  cannot  say  that  the  declaration  was 
no  part  of  the  res  gesio&.  It  was  made  at  the  time,  in  view  of  the 
goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and 
seems  to  have  grown  directly  out  of  and  immediately  after  the 
happening  of  the  fact.  The  negligence  complained  of  being  that 
of  tlie  engineer  himself,  we  cannot  say  that  his  declarations,  made 
upon  the  spot,  at  the  time,  and  in  view  of  the  effects  of  his  con- 
duct, are  not  evidence  against  the  company  as  a  part  of  the  very 
transaction  itself." 

In  the  case  of  Elkins  -w.  McKean,  79  Pa.  St.  493,  the  plaintiff^ 
sued  the  defendant  for  damages  caused  by  oil,  manufactured  and 
sold  by  him  to  plaintiff's  husband,  exploding  while  the  husband 
was  using  it  in  a  lamp,  and  catching  fire,  and  ouming  the  husband 
to  death.  The  court  held  what  the  husband  said  as  to  the  cause  of 
the  accident,  when  found  enveloped  in  the  flames,  or  within  a  few 
minutes  afterwards,  was  clearly  competent  evidence  as  a  part  of  the 
res  gestcB. 

In  Casey  v.  New  York  Cent.  &  H.  K.  E.  Co.,  78  N.  T.  518,  the 

Elaintiff  sued  for  damages  resulting  from  the  death  of  a  child  who 
ad  been  run  over  and  killed  by  the  defendant's  cars.  On  the 
trial  a  police  oflBcer,  who  went  to  the  place  of  the  accident  im- 
mediately after  the  child  was  killed,  and  found  the  child  under  the 
wheels  of  the  car,  was  permitted,  as  a  witness  for  the  plaintiff,  to 
state  what  the  engineer  in  charge  of  the  engine  said  and  did  in  ex- 
tricating the  body  of  the  child  from  under  the  wheels  of  the  car. 
The  court  held  the  statements  of  the  engineer  were  admissible  aa 
a  part  of  the  res  gestcB.  Waldele  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  95  N.  Y.  284. 

McLeod  V.  Ginther's  Adm'r,  80  Ky.  399,  was  a  suit  for  damages 
resulting  from  the  wilful  neglect  of  appellant's  servants  in  sending 
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despatches  to  two  condnctors  of  trains  which  were  to  run  on  the 
same  day  over  the  same  part  of  defendant's  road.  The  despatches 
were  alike,  and  ambiguous,  and  construed  differently  by  tlie  two 
conductora.  The  result  was,  a  collision  of  trains,  and  the  death  of 
Ginther,  plaintiff's  intestate,  who  was  an  engineer  on  one  of  the 
trains.  Fish,  the  conductor  on  the  same  train,  within  a  few  seconds 
after  the  casualty,  remarked  to  the  engineer  of  the  other  train,  "T 
had  until  10:10  to  make  Beard's."  It  was  held  by  the  court  that  it 
was  important  to  show  what  Fish  and  Ginther  thought  of  the 
meaning  of  the  despatch  while  they  were  acting  under  it,  as  the 
negligence  of  this  case  consisted  of  the  wording  of  the  despatch  so 
as  to  mislead  them ;  and  that  the  declaration  of  Fish,  having  been 
made  within  a  few  seconds  after  the  accident,  in  view  of  the  wrecked 
trains,  and  amid  the  search  for  persons  whose  fate  was  then  un- 
known, and  while  Ginther,  who  lived  but  thirty  minutes,  was  dying 
from  the  injuries  he  had  received,  was  admissible  for  that  pur- 
pose as  a  part  of  the  res  gestcB.  The  court  said :  "  He  had  no  tin>e 
to  contrive  or  devise  a  falsehood  by  which  to  exonerate  himself 
from  blame,  and  his  declaration  was  so  connected  with  the  circum- 
stances then  surrounding  him,  and  wliich  form  a  part  of  this  case, 
as  to  give  it  importance  in  determining  the  fact  that  he  and  the 
engineer  had  run  the  engine  in  the  honest  belief  that  they  had  until 
ten  minutes  after  ten  o'clock  to  reach  Beard's  Station.  ...  If  we 
ignore  the  credit  to  which  Fish  may  have  been  entitled  as  a  truth- 
ful man,  his  declaration,  made  under  the  circumstances,  impresses 
the  mind  with  confidence  in  its  truth,  and  is  entitled  to  be  given 
its  weight,  as  any  other  fact  going  to  make  up  the  transaction." 

The  statement  of  Leverett  was  made  immediately  after  he  was 
run  over,  and  while  the  wrong  complained  of  was  incomplete,  he 
being  still  under  the  car,  and  was  a  part  of  the  res  gestcBj  And  fairly 
goes  to  explain  the  cause  of  the  condition  in  which  he  was  at  the 
time  it  was  made.  It  was  an  emanation  of  the  act  in  question,  and 
so  connected  with  the  cause  of  his  injuries  as  to  preclude  any  idea 
that  it  was  the  product  of  calculated  policy.  Aside  from  any  credit 
due  Leverett  for  veracity,  the  circumstances  immediately  preceding 
and  connected  with  his  statement  impress  the  mind  with  confidence 
in  its  truth.     It  was  competent  evidence. 

It  is  next  urged  that  the  trial  court  erred  in  admitting  evidence 
as  to  the  dependence  of  plaintiff,  Sallie  L.  Leverett,  on  the  deceased 
for  maintenance  and  support.  The  proof  was,  the  deceased  was  her 
son ;  that  he  was  about  23  years  old  at  the  time  he  was  btidkncx  of 
killed,  and  that  he  had  never  been  married ;  and  that  plaiktift. 
he  left  a  mother,  brothers,  and  a  sister,  but  no  father,  surviving 
him.  The  evidence  objected  to  was,  plaintiff  was  poor,  and  deceased 
lived  with  and  supported  her,  and  that  she  was  dependent  on  him 
for  support  and  maintenance.  This  evidence  was  admitted  by  the 
court  over  the  objection  of  defendant.    In  actions  of  this  chai*acter 
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the  Btatnte  says :  "  The  jury  may  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation,  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death,  to  the  wife  and  next  of  kin  of 
such  deceased  pei'son."  Under  the  statute,  the  plaintiff,  being  next 
of  kin  of  the  deceased,  had  a  right  to  show  the  pecuniary  damage 
suffered  by  her  by  reason  of  his  death.  The  effect  and  object  of 
the  evidence  objected  to  was  to  show  she  had  suffered  a  pecuniary 
damage  by  the  death  of  her  son,  and  for  that  purpose  it  was  admis- 
sible. Ewen  V.  Chicago  &  N.  K  Co.,  38  Wis.  622 ;  Barley  v. 
Chicago  &  A.  R.  Co.,  4  Biss.  434 ;  Cook  v.  Clay  Street  Hill  R. 
Co.,  60  Cal.  609 ;  Opsahl  v.  Judd,  30  Minn.  126,  14  N.  W.  Eeptr. 
675. 

In  instructing  the  jury,  the  court  told  them  if  they  found  for 
the  plaintiff,  they  should  assess  her  damages  at  whatever  sum  they 
believed  would  compensate  her  for  the  pecuniary  loss  she  had  sus- 
tained ;  and  that  the  law  prescribes  no  rule  for  the  measurement  of 
damages,  except  the  jury  sliould  give  such  damages  as  they  should 
DAMAan.  deem  a  fair  and  just  compensation  with  reference  to 
the  pecuniary  injuries  resulting  from  the  death  of  plaintiff's  intes- 
tate to  his  next  of  kin.  The  damages  allowed  by  the  jury  were 
reasonable,  and  it  does  not  appear  that  appellant  was  prejudiced,  or 
could  have  been  prejudiced,  by  the  evidence  objected  to,  under  the 
instructions  of  the  court. 

It  is  contended  by  the  appellant  that  the  first,  second,  third,  and 
eighth  instructions  given  by  the  court  to  the  jury  at  the  instance  of 
the  plaintiff  are  erroneous.  The  instructions  informed  the  jury 
that  when  appellant  employed  plaintiff's  intestate  to  work  as  a 
switchman  in  its  yards  at  Arkansas  City,  it  assumed  a  duty  to  him 
to  construct  and  maintain  its  road-bed  and  tracks  in  a  reasonably 
safe  condition,  so  as  not  to  unnecessarily  enhance  the  dangers  at- 
tending upon  the  employment ;  that  he  assumed  the  natural  risks 
of  his  employment,  but  did  not  assume  the  risks  arising  from  the 
negligence  of  the  appellant  in  constructing  a  defective  road-bed  or 
track;  and  that,  if  the  injuries  received  by  plaintiff's  intestate  were 
caused  by  the  defective  condition  of  appellant's  road> 
fIStS^omtw^  hed  or  track,  plaintiff  was  entitled  to  recover  such  pe- 
PLOYMBiT.  *"*  cuniary  damages  as  plaintiff  sustained  by  the  death  of 
her  son,  unless  the  injuries  were  the  result  of  contrib- 
utory negligence  of  her  intestate.  In  this  connection  the  court 
further  instructed  the  jury  that,  if  plaintiff's  intestate  entered  and 
continued  in  the  employment  of  defendant  knowing  the  dangerous 
condition  of  the  road-bed,  plaintiff  was  not  entitled  to  recover  for 
an  injury  resulting  from  the  condition  of  the  road-bed ;  and  that  if 
the  injury  received  by  him  occurred  on  account  of  the  steep  banks 
of  the  road-bed,  or  on  account  of  the  lack  of  ballasting  on  the  track, 
plaintiff  could  not  recover  if  he  knew  this  was  the  condition  of  the 
road-bed  at  and  before  the  time  of  the  injury ;  and  that,  if  at  the 
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point  he  was  injured  the  road-bed  was  in  a  defective  and  danger- 
ous condition,  and  he  knew  it,  plaintiJB^  could  not  recover  for  an  in- 
juiT  occasioned  by  such  defective  road-bed. 

Construing  these  instructions  together,  appellant  was  not  preju- 
diced by  any  of  them.  In  employing  the  deceased,  the  appellant 
assumed  the  duty  of  exercising  reasonable  care  and  pindence  to 
provide  him  a  safe  place  and  tools  to  exercise  the  employment,  ^nd 
to  maintajn  the  place  and  tools  in  a  reasonably  safe  condition  dur- 
ing the  time  for  which  he  was  employed  ;  and  the  deceased  assumed 
the  risks  and  hazards  which  ordinarily  attend,  or  are  incident  to,  the 
service  he  was  engaged  to  perform.  The  negligence  of  appellant 
to  supply  the  safe  road-bed  or  place  and  tools  for  deceased  was  not 
a  hazard  and  risk  usually  or  necessarily  attendant  upon  or  incident 
to  the  performance  of  his  contract ;  nor  was  it  one  which  the  de- 
ceased, in  legal  contemplation,  is  presumed  to  have  assumed,  for 
the  obvious  reason  that  he  was  to  use  such  road-bed,  place,  and 
tools  as  were  to  be  provided  by  appellant,  and  had  and  was  to  have 
nothing  to  do  with  constructing  the  road-bed,  and  place,  and 
purchasing  the  tools,  or  with  the  preservation  or  maintenance  of 
such  road-bed  and  tools  in  suitable  condition  after  they  were  sup- 
plied. This  risk  is  not  within  the  contract  of  service.  If  it  was, 
appellant  would  have  been  relieved  of  all  pecuniary  responsibility 
for  failing  to  perform  the  obligations  he  Iiad  assumed.  Such  a 
doctrine  would  be  subversive  of  all  just  ideas  of  the  obligations 
arising  out  of  such  contracts  of  service,  and  would  withdraw  all 
protection  from  such  employees.  A  doctrine  that  leads  to  such 
results  is  contrary  to  reason,  and  unworthy  of  the  sanction  of  any 
court.  St.  Louis,  I.  M,  &  S.  K.  Co.  v.  Higgins,  44  Ark.  300 ; 
Davis  V,  Central  Vermont  R.  Co.,  11  Am.&  Eng.  R.  R.  Cas.  175  ; 
ilissouri  Pac.  R.  Co.  v.  Lyde,  Id.  190;  Texas  Mexican  R.  Co.  v, 
Whitmore,  Id.  199 ;  Galveston,  etc.,  R.  v,  Lempe,  Id.  201 ; 
Atchison.  T.  &  S.  F.  R.  Co.  v.  Holt,  Id.  211 ;  Same  v.  Moore,  Id. 
247,  252 ;  Brown  v.  Atchison,  T.  &  S.  F.  R.  Co.,  15  Am,  &  Eng. 
R.  R.  Cas.  271 ;  Elmer  v.  Locke,  135  Mass.  575  ;  Pierce  on  Rail- 
roads 370;  Hough  v.  Railway  Co.,  100  U.  S.  213. 

While  there  was  an  implied  contract  between  the  appellant  and 
the  deceased  that  the  former  should  furnish  and  provide  for  de- 
ceased a  safe  place  and  road-bed  in  and  on  whicli  to  perform  the 
labors  required  of  him,  yet  the  failure  of  appellant  in  that  regard  fur- 
nished no  excuse  for  the  conduct  of  the  deceased,  if  he  voluntarily^ 
and  knowingly  incurred  the  risks  and  dangers  of  performing  the* 
labore  of  his  employment  on  a  defective  and  dangerous  road-bed. 
If  he  had,  at  and  be^re  he  was  injured,  full  knowledge  of  the 
dangerous  character  and  defects  of  the  road-bed  or  place  on  and  in 
which  he  was  required  to  work,  he  had  the  riglit  to  decline  to  work, 
or  require  that  the  road-bed  or  place  should  first  be  made  safe;  but 
if  he  did  not,  and  with  this  knowledge  entered  upon  the  work,  he 
28  A.  &  E.  R.  Cas.— 80 
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assnmed  the  risk,  and  sliould  bear  the  consequences.  Little  Bock 
&  Ft.  S.  K.  Co.  V.  Duffev,  35  Ark.  613 ;  s.  c.  4  Am.  &  Eng.  E.  R. 
Cas.  637 ;  Fones  v.  Phillips,  39  Ark.  36 ;  Gibson  v.  Erie  K.  Co., 
63  N.  T.  452;  Woods,  Mast.  &  Saw.  §§  335, 372 ;  Pierce  on  Bail- 
roads  379. 

A  servant  is  not  required  to  inspect  the  appliances  of  the 
business  in  which  he  is  employed,  to  see  whether  or  not  there  are 
latent  defects  that  render  their  use  more  than  ordinarily  hazardous; 
but  is  only  required  to  take  notice  of  such  defects  or  hazards  as  are 
iiiBPBcnoM  roB  obvious  to  the  senses.  The  fact  that  he  might  have 
Bvnon.  known  of  defects,  or  that  he  had  the  means  and  oppor- 

tunity of  knowing  of  them,  will  not  preclude  him  from  a  recovery, 
unless  he  did  in  fact  know  them,  or,  in  the  exercise  of  ordinary 
care  ought  to  have  known  of  them.  He  is  not  bound  to  make  an 
examination  to  find  defects.  There  is  no  such  legal  obligations  im> 
posed  upon  him.  That  is  the  duty  of  the  master.  He  is  not  bound 
to  search  for  dangers,  except  those  risks  that  are  patent  to  ordinary 
observation.  He  has  a  right  to  relv  upon  the  judgment  and  discre- 
tion of  his  master,  and  that  he  will  fully  perform  his  duty  towards 
him.  Ft.  Wayne,  J.  &  S.  R  Co.  v.  Gildersleave,  33  Mich.  133 ; 
Hughes  V.  Winona  &  St.  P.  R.  Co.,  27  Minn.  137,  6  N.  W.  Reptr. 
663 ;  Reber  v.  Tower,  11  Mo.  App.  203  ;  Woods,  Mast.  &  Serv.  § 
376,  and  authorities  cited. 

The  circuit  court  instructed  the  jury  that  an  employee  is  not  bound 
by  a  rule  of  the  company  not  brought  to  his  attention,  or  which  is 
habitually  violated  with  the  knowledge  of  his  superior  officers,  and 
Bulb.  without  any  effort  on  their  part  to  enforce  it,  or  where 

the  usa^e  and  practice  of  the  company  would  tend  to  mislead  him 
in  the  violation  of  the  rule.  Appellant  insists  that  this  instimc- 
tion  is  erroneous,  but  we  see  no  error  in  it.  Fay  v,  Minneapolis  & 
St.  L.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  193. 

Appellant  asked  the  court  below  to  instruct  the  jury  to  the 
effect  that  if  the  defects  in  the  road-bed  where  Leverett  was  thrown 
down  and  mortally  injured  by  its  cai*s  were  easily  and  i*eadily  seen, 
and  Leverett  had  been  accustomed  to  working  there,  and,  in 
DBRon.  attempting  to  uncouple  cars  while  in  motion,  received 

the  injuries  which  caused  his  death,  plaintiff  was  not  entitled  to 
recover,  and  the  court  refused  to  give  the  instruction.  Appellant 
insists  that  the  court  erred  in  so  doing.  Contributory  negligence 
is  a  matter  of  defence.  It  is  not  presumed,  but  must  be  proved, 
and  the  burden  of  proving  it  rests  on  the  defendant.  Hough  v. 
Railway  Co.,  100  U.  S.  225 ;  Buriington,  C.  R.  &  N.  R.  Co.  v. 
Coates,  16  Am.  &  Eng.  R.  R.  Cas.  265. 

We  have  failed  to  find,  and  appellant  has  not  called  our  attention 
to,  any  evidence  which  would  have  made  the  instructions  asked  for 
by  it,  and  refused  by  the  court,  applicable  or  appropriate.  There 
was  no  evidence,  so  far  as  we  have  discovered,  to  prove  that  the 


EVIDENCE— BE8  GESTJS.  467 

deceased,  before  ae  was  hurt,  knew,  or  onght  to  have  known,  of 
the  condition  of  the  track  where  he  was  fatally  injured.  There 
was  evidence  tending  to  prove  that  he  was  employed  to  work,  and 
had  been  working,  in  a  part  of  appellant's  vard  at  Arkansas  City, 
where  the  track  and  yard  were  in  a  good  condition.  The  first 
time  we  have  any  evidence  of  his  working  on  the  road  where  he 
was  killed,  or  his  having  been  there,  was  the  night  and  the  time  he 
was  killed.  It  was  then  dark,  cloudy,  and  had  been  raining.  He 
was  called  to  fill  the  place  of  an  absent  employee,  and,  while 
attempting  to  uncouple  a  car,  at  half  past  four  o  clock  in  the  morn- 
ing, was  run  over  by  the  cars,  and  so  injured  that  he  died  within 
two  or  three  days  thereafter.  The  evidence  does  not  show  that  the 
defects  which  Jed  to  his  injury  were  patent  to  ordinaiy  observation 
at  the  time  and  under  the  circumstances  he  was  hurt,  it  being  in 
the  night,  and  dart  and  cloudy,  and  we  do  not  feel  at  libertjr  to 
indulge  in  the  presumption  that  they  were.  Brown  v,  Atchison 
T.  &  B.  F.  R.  Co.,  suj^a. 

We  find  no  error  m  the  proceedings  of  the  court  below  preju- 
dicial to  appellant,  and  the  judgment  is  affirmed. 
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ad  Louisville,  etc.,  B.  c3o.  e.  Biice,  pott 


V. 

OmOAGO,  BuBLINaTOK  AND  QuiNOT  R  Oo» 
(Advcmce  Cbtd,  Imoa.    October  29,  1886). 

A  statement  made  by  a  person  injured,  about  80  minutes  after  he  was  hurt, 
is  not  admissible  as  part  of  the  re9  gesta. 

Before  the  declarations  of  an  agent  are  admissible,  the  party  offering  to  prove 
them  must,  at  least,  give  some  evidence  tending  to  show  that  he  had  power 
to  act  for  his  principal  in  relation  to  the  matter  in  hand,  and  that  the  same 
was  within  the  scope  of  his  authority. 

Where  a  court  in  the  exercise  of  its  discretion  permits  a  question  to  be 
asked  on  cross-examination  that  is  not  strictly  a  cross-inquiry,  it  is  not 
ground  for  reversal  where  no  prejudice  is  shown  to  have  restated. 

Where,  in  the  management  of  an  ensine,  all  was  done  that  could  or  should 
have  been  done  by  an  experienced  engmeer,  it  is  immaterial  that  as  a  matter 
of  fact  the  engineer  was  inexperienced. 

Defendant  had,  by  city  ordinance,  the  right  of  way  in  the  street  where  its 
locomotive  fatally  injured  plaintiff^s  intestate^  by  moving  upon  and  crushing 
his  hand.  The  engine  had  been  allowed  to  stand,  and  had  been  cleaned  out, 
in  the  street  at  the  time  of  the  accident.  Beld^  that,  even  if  the  defendant 
were  violating  the  city  ordinance,  and  were  a  trespasser  in  so  doing,  the 
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trespass  was  not  the  proximate,  but  remote,  cause  of  the  ac<ddent;  the  moving 
which  defendant  was  authorized  to  do  beinff  the  proximate  cause. 

Where  instructions  asked  by  a  party  are  refused,  and  equiyalent  instnictionB 
given,  there  is  no  error. 

Appeal  from  Polk  circuit  conrt. 

The  plaintiff  is  the  administratrix  of  the  estate  of  her  deceased 
liusbano,  and  seeks  in  this  action  to  recover  damages  sustained, 
caused  bj^  the  negligence  of  the  defendant,  whereby  her  husband 
was  injured,  and  oy  reason  of  such  injury  he  subsequently  died. 
Trial  by  jury.     Judgment  for  the  defendant,  and  plaintiff  appeak. 

Cole,  Jfc  Vey  dk  Clark  for  appellant, 

jRunneUs  dk  Walker  for  appellee. 

Seeyebs,  J. — The  defendant's  road  is  constructed  alons  and 
upon  Elm  street,  in  the  city  of  Des  Moines,  several  hundred  feet. 
Tlie  petition  states  that  the  deceased,  for  a  lawful  purpose,  started 
to  walk  diagonally  across  the  railway  track;  that  lie  was  knocked 
factb.  down  by  a  moving  caboose ;  and  that,  when  the  caboose 

stopped,  one  of  the  wheels  rested  on  his  hand,  which  was  so  injured 
that  it  became  necessary  to  amputate  a  portion  of  the  hand,  and  in 
consequence  of  such  injury  the  plaintiff's  husband  died.  Counsel 
for  the  appellant  state  the  grounds  of  negligence  upon  which  a 
recovery  is  asked  as  follows :  '^  First :  That  tlie  engine  and  -cars 
-causing  the  injury  were  placed  in  the  hands  of  an  incompetent 
person.  Second :  That  at  the  time  the  accident  occurred  the 
•defendant  was  using  Elm  street  as  a  yard  in  whidi  to  store  its  said 
•engine  and  trains,  and  the  train  of  cars  which  caused  said  accident 
was  not  at  the  time  in  use  in  the  ordinary  course  of  traffic,  but 
that  said  street,  at  the  time  of  said  accident,  was  being  unlawfully 
used ;  that  the  defendant  was  a  trespasser  at  the  time  of  the 
accident ;  and  that  said  unlawful  use  was  the  cause  of  the  accident 
Third :  That  the  engine  and  train  which  caused  the  accident  was 
moved  in  the  night>time,  without  lights  or  signals." 

1.  The  plaintiff  was  a  witness  in  her  own  behalf,  and  her  counsel 
asked  her  the  following  questions:  "You  say  you  saw  your 
husband  immediately  after  he  canxie  home,  on  the  evening  he  was 
hurt  ?  "  Yes,  sir."  "What,  if  anything,  did  he  say  at  that  time  with 
reference  to  the  cause  of  his  injury — how  it  occurred  ? "  To  this 
question  counsel  for  the  defendant  objected,  and  the  objection  was 
sustained.  In  so  ruling,  it  is  said  the  court  erred,  for  the  reason 
that  the  evidence  sought  to  be  introduced  was  a  part  of  the  res 
gestcB.  It  is  uncertain  at  what  time  the  accident  occurred,  and 
ETiDcwoB-Rn  ho^  loi^^  afterwards  the  supposed  declaration  was  made. 
acsTA  Counsel  for  the  plaintiff  say  that  such  time  could  not 

have  exeeded  30  minutes.  Probably  it  was  not  less,  but  it  might 
have  been  more,  but  could  not,  we  incline  to  think,  have  exceeded 
an  hour.    It  is  difficult,  if  not  impossible,  to  say  definitely  what 
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constitutes  a  part  of  the  res  gestm.  No  absolute  rule  is,  or  can  be, 
established  in  relation  thereto.  A  discretion  is  and  n)ust  be  reposed 
in  the  court,  and  therefore  each  case  must  largely  depend  upon  the 
circumstances  surrounding  the  transaction  or  res  gestm.  If  the 
proposed  evidence  is  merely  a  narration  of  a  past  occurrence,  then 
it  cannot  be  received  as  proof  of  the  existence  of  such  occurrence, 
1  Greenl.  Ev.  §§  108-110,  The  res  gestcB^  or  transaction,  was  the 
accident,  and  how  it  occurred.  It  is  not  essential  that  the  declara- 
tion sought  to  be  introduced  in  evidence  was  uttered  at  the 
identical  time  the  accident  occurred ;  but,  if  made  soon  afterwards, 
and  explanatory  thereof,  it  is  admissible.  State  v.  Jones,  64  Iowa, 
349 ;  8.  c,  17  K  W.  Reptr.  911,  and  20  N.  W.  Reptr.  470 ;  Insur- 
ance Co.  V,  Mosley,  8  Wall.  397.  In  the  former,  the  declaration 
preceded  the  occurrence,  but  was  made  in  anticipation  of  it,  and  as 
explanatory  of  a  pur^se.  In  the  last  case,  the  deceased,  for  a 
proper  purpose,  leit  his  house  in  the  ni^ht-time,  and  immediately 
upon  his  returning  he  stated  that  he  had  fallen  down  stairs,  and 
hnrt  his  head.  Tnis  evidence  was  held  admissible,  by  a  divided 
court ;  and  in  People  v.  Davis,  66  N.  T.  102,  it  said,  in  relation 
thereto,  that,  "  what  may  be  regarded  as  a  part  of  the  res  gestm  was 
certainly  carried  to  its  utmost  limit  by  a  majority  of  the  court." 
We  are,  however,  we  think,  asked  to  go  a  step  further  than  that 
case.  In  the  cited  case,  the  deceased  left  his  oed,  and  passed  out 
of  his  house,  for  a  certain  purpose ;  and,  when  he  came  oack,  said 
that,  in  accomplishing  such  purpose,  he  had  fallen  down  stairs,  etc. 
It  seems  to  ns  that  the  declaration  may  be  said  to  be  explanatory 
of  what  occurred  during  his  necessarv  absence;  and  while  it 
may  be  difficult  to  draw  a  sharp  distinction  between  that  case  and 
the  one  at  bar,  still  we  think  there  is  a  marked  difference.  In  this 
case  it  does  not  appear  when  the  deceased  left  home,  or  that  he 
left  there  for  the  accomplishment  of  an  avowed  purpose.  He  did 
not  voluntarily,  and  of  his  own  accord,  return  home  after  the  acci- 
dent, but  he  was  taken  home  by  others ;  and  the  declaration  sought 
to  be  introduced  was  not  made  on  his  own  motion,  as  explanatory 
of  either  his  absence  or  the  condition  he  was  in.  We  feel  con- 
strained to  hold  that  the  evidence  sought  to  be  introduced  does  not 
constitute  a  part  of  the  res  gestoB,  and  is  therefore  not  admissible. 
People  V.  Davis,  sfwpra. 

2.  When  the  plaintiff  was  on  the  stand  as  a  witness  she  was 
asked :  "  Did  any  interview  take  place  between  the  deceased  and 
the  agent  of  the  company  after  the  injury  ?"  The  witness  answered : 
"  Yes,  sir ;"  and  stated  that  the  name  of  the  agent  was  Manly, 
Thereupon  the  plaintiff  offered  to  prove  tlie  conversation  between 
Manly  and  the  deceased.  Upon  objection  being  made,  declaratiow 
the  proposed  evidence  was  rejected  by  the  court,  as  we  **■*  ^■"' 
think  nghtly.  We  shall  assume,  as  do  counsel  for  the  plaintiff, 
that  there  was  no  evidence  tending  to  show  the  character  of  the 
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powers  and  duties  of  Manly,  or  the  nature  of  his  agency.  Be- 
lore  the  declarations  of  an  agent  are  admissible,  the  party  offering 
to  prove  them  must,  at  least,  give  some  evidence  tending  to  show 
that  he  had  the  power  to  act  for  his  principal  in  relation  to  the 
matter  in  hand,  and  that  the  same  was  within  the  scope  of  his 
authority.  Livingston  v.  Iowa  Midland  E.  Co.,  35  Iowa,  556; 
Verry  v.  Burlington,  C.  R.  &  M.  R.  Co.,  47  Iowa,  549L 

3.  Tliomas  Williams,  a  witness  for  the  plaintiff,  testified  that  he 
saw  the  deceased  when  his  hand  was  "under  the  engine  wheel,  and 
that  he  helped  him  home."  On  cross-examination,  the  defendant 
asked  the  witness :  "  Was  there  anything  said  by  any  one  about 
his  being  intoxicated  V^  This  question,  the  abstract  shows,  was  "  ob- 
CROM^BXA  jected  to"  by  plaintiff,  but  no  ground  of  objection  was 
^•lSl55vMS^"  stated.     The  objection  was  overruled.    Whether  such 

an  objection  is  entitled  to  consideration  we  ^hall  not  stop 
to  inquire.  It  is  urged  in  argument  that  the  question  asked  was 
not  proper  as  cross-examination.  Possibly  this  may  be  so,  but  it 
does  not  follow  that  the  judgment  must  be  reversed.  The  court 
is  vested  with  a  discretion  in  this  respect,  and  unless  prejudice  is 
shown,  the  error,  if  it  be  such,  will  be  disregarded.  Neil  v.  Thorn, 
88  N.  Y.  270.  It  clearly  appears,  from  the  whole  record  before 
us,  that  the  plaintiff  was  in  no  manner  prejudiced  by  the  introduc- 
tion of  the  evidence  at  the  time  this  was  done. 

4.  An  ordinance  of  the  city  of  Des  Moines  granted  to  the  Des 
Moines  &  Knoxville  R.  Co.  the  right  of  way  over  and  alon^  Elm 
street,  and  authorized  said  company  to  ^May  down  a  double  or 
single  track,  with  side  tracks,  turnouts,  and  switches,  on  the  said 
BxRRiBiicB  OP  ^li"  street,  and  to  run  locomotives  and  trains  of  cara 
BMoncnB.  g^gj.  |.]jg  game,  as  may  be  necessary  in  the  operation  of 
its  road."  The  defendant  is  entitled  to  enjoy  all  the  rights  of  the 
Knoxville  Company.  There  is  evidence  tending  to  show  that 
when  engines  came  into  Des  Moines  at  night  they  were  permitted 
to  stand  on  the  track,  and  in  the  street,  until  morning,  when  they 
were  taken  out  on  the  road.  The  engine  in  question  was  thus  left 
on  the  track  in  the  street,  and  was  in  charge  of  a  hostler,  who  had 
cleaned  the  ash  pan,  and  knocked  the  tire  out,  and  then  he  backed 
the  engine  for  a  short  distance,  and  when  it  stopped,  the  hand  of 
the  deceased  was  found  to  be  under  one  of  the  ariving- wheels  of 
the  engine. 

The  court  instructed  the  jury  that  ^^  it  is  immaterial,  therefore, 
whether  the  person  in  charge  of  the  engine  was  inexperienced  or 
otherwise,  except  as  that  may  go  to  show  whether  proper  signals 
were  given  or  not ;  and  the  court  declined  to  submit  to  the  jury 
the  question  whether  the  defendant  was  a  trespasser,  and,  if  it  was, 
the  effect  such  fact  would  have  on  the  right  oi  the  plaintiff  to  re- 
cover. 

Counsel  for  the  appellant  insist  that  in  both  respects  above  men- 
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tioned  tlie  court  erred.  It  seems  to  as  that  the  instrnction  above 
set  out  is  clearly  correct.  If  the  engine  was  properly  handled,  and 
the  usual  signals  given  when  it  was  moved,  and  the  rate  of  speed 
was  not  too  great,  then  it  was  clearly  iniuiaterial  whether  the  per- 
son in  charge  was  experienced  or  not.  The  most  experienced 
engineer  could  have  done  no  more  than  this,  conceding  the  right 
to  run  the  engine  at  the  time  it  was  done  existed;  and  that  such 
concession  should  be  made  it  seems  to  us  is  true,  because  it  is  not 
claimed  the  defendant  was  negligent  in  moving  the  engine,  but  the 

f ground  upon  which  the  recovery  in  this  respect  is  based  is  the  neg- 
igent  manner  of  moving  it,  and  the  inexperience  of  the  person  in 
charge.  The  instruction  above  set  out  is,  therefore,  correct,  and  the 
refusal  of  the  court  to  submit  the  question  above  to  the  jury  is  in 
principle,  we  think,  not  materially  different.  Counsel  insist  that 
the  defendant  had  a  right  of  way  only,  on  the  street ;  and  that  the 
ordinance  does  not  grant,  and  that  the  city  had  no  authority  to 
give,  the  defendant  the  right  to  permit  its  engines  to  stand  on  the 
track  in  the  street,  for  the  purpose  of  being  cleaned  and  prepared 
for  the  next  day's  run.  Conceding  this  to  be  so,  the  question  re- 
mains whether  the  fact  that  the  engine  in  question  was  permitted 
to  so  stand  for  said  purpose  was  the  proximate  cause  of  the  acci- 
dent. 

It  is  clearly  immaterial  how  many  otlier  engines  were  so  per- 
mitted to  stand,  or  how  often  the  one  in  question  had  so  stood,  on 
the  track  prior  to  the  time  when  the  nccident  occurred.  What, 
then,  was  the  proximate  cause  of  the  accident?  Clearly,  the  mov- 
ing of  the  engine.  If  this  had  not  been  done,  the  accident  would 
not  have  occurred.  The  engine  might  have  stood  on  the  track  until 
doomsday,  and  the  plaintiff's  hand  could  not  possibly  have  got 
under  the  driving-wheel. 

It  is  claimed,  however,  that  when  an  act  is  illegal  or  mischievous, 
and  thereby  another  person  is  damaged,  that  the  ^'  disposition  of 
the  courts  is  to  make  the  party  liable  for  consequences  following 
from  the  illegal  act,  although  they  be  very  remote."  Sedg.  Dam. 
marg.  p.  88.  The  cases  referred  to,  and  upon  which  this  doctrine 
is  based,  are  materially  diffei*ent  from  this.  We  are  also  referred 
to  Guille  V.  Swan,  19  Johns.  381.  In  that  case  an  aeronaut  made 
an  ascension  in  a  balloon,  which  accidentally  descended  into  the 
plaintiff's  garden,  and  a  sreat  crowd  of  pei'sons  ran  to  the  balloon, 
and  trampled  down  and  destroyed  the  plaintiff's  vegetables ;  and 
he  was  permitted  to  recover,  upon  the  ground  that  the  aeronaut 
knew  that  he  could  not  so  control  the  balloon  as  to  descend  when 
and  where  he  saw  proper,  and  therefore  it  was  immaterial  that  he 
descended  into  the  garden  accidentally,  and  that  he  should  have 
known  that  his  descent,  under  the  circumstances,  would  ordinarily 
and  naturally  draw  a  crowd,  and  therefore  he  was  responsible  for 
damages.     We  are  also  referred  to  Byrne  v.  Wilson,  whicli,  after 
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considerable  search,  we  found  reported  in  15  Ir.  Law  R.  332 ;  and 
also  Crowhurst  v.  Amersham  Burial  Boai*d,  4  Exch.  5.  This  case 
we  were  nnable  to  find,  but  we  assume  the  point  decided  iscoiTectlj 
stated  by  counsel.  These  cases,  it  seems  to  us,  are,  in  principle,  like 
tlie  "  Squib ''  Case,  and  th^t  the  controverted  question  therein  was 
the  remoteness  of  the  cause  of  the  accident ;  that  is,  whether  the  first 
wrongdoer  or  some  other  person  was  liable.  There  was  no  ques- 
tion but  that  some  one  was  liable  ;  and  the  holding  in  this  class  of 
cases  is  that  the  fii*st  wrongdoer,  or  person  who  fii*8t  threw  the 
squib,  is  liable,  although  some  one  else  may  have  thrown  it  at  the 
person  injured.  We  do  not  think  such  rule  can  possibly  obtain  in 
.this  class  of  cases.  The  throwing  of  the  squib  was  the  proxi- 
mate cause  of  the  accident,  and  in  the  case  at  bar  the  moving  of 
the  engine  was  such  proximate  cause ;  and  the  fact  that  the  en- 
gine stood  on  the  track  did  not  cause  the  accident,  or  in  fact  con- 
tribute thereto. 

5.  The  defendant  asked  certain  instructions  in  relatioix  to  the 
umvcnoKB.  contributory  negligence  of  the  deceased.  They  were 
refused,  upon  the  ground,  we  are  authorized  to  suppose,  that  equiv- 
alent instructions  were  contained  in  the  charge  of  the  court ;  and 
this,  we  think,  is  so,  and  therefore  there  was  no  prejudicial  error 
in  this  respect. 

For  the  reasons  above  stated,  the  judgment  of  the  circuit  court 
must  be  affirmed. 

Bbck,  J.  (dissenting). — ^The  petition  alleges  that  defendant  was 
negligent  in  permitting  the  engine  to  be  in  charge  of  an  incom- 

?etent  person,  who  was  not  an  engineer,  at  the  time  of  the  accident, 
'he  court  instructed  the  jury  in  the  following  language :  "  You 
observe  that  the  only  claim  of  negligence  agamst  the  defendant  is 
that  the  engine  or  cars  was  moved  without  proper  warning.  It  is 
immaterial,  therefore,  whether  the  person  in  charge  was  inexperi- 
enced or  otherwise,  except  as  that  may  go  to  show  whether  proper 
signals  were  given  or  not.''  It  will  be  observed  that  an  issue  in- 
volving the  negligence  of  defendant  in  intrusting  the  engine  to 
an  incompetent  person  is  withdrawn  from  the  jury  by  the  instruc- 
tion, which  incori*ectly  states  the  allegation  of  negligence  found  in 
the  petition.  This,  in  my  judgment,  is  a  most  glaring  error.  Of 
course;  no  one  can  doubt  that  it  is  negligence  for  a  railroad  cor- 
poration to  employ  and  permit  a  person  not  an  engineer,  or  suffi- 
ciently skilled,  to  run  or  handle  an  engine.  But  the  foregoing 
opinion  holds  that  '^  if  the  engine  was  properly  handled,  and  the 
usual  signals  given  when  it  was  moved,  and  the  rate  of  speed  was 
not  too  great,  then  it  was  clearly  immaterial  whether  the  person  in 
charge  was  inexperienced  or  not." 

It  is  plain  that,  in  determining  whether  the  engine  was  properly 
handled,  it  is  important  to  know  whether  the  person  in  charge  was 
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sufficiently  skilled  in  his  business.  It  is  impossible  to  discover  all 
things  tbat  the  person  did  do,  or  did  not  do.  If  he  was  skilled,  he 
would  be  pi*esnmed  to  have  done  ail  that  should  have  been  done  ; 
for  he  is  presumed  to  have  done  his  duty.  If  he  was  not  skilled, 
no  such  presumption  could  arise.  Therefore,  if  the  accident  could 
have  been  avoided  by  proper  care,  it  would  be  presumed  that  such 
care  was  exercised,  if  tlie  person  was  skilled,  in  the  absence  of  evi- 
dence of  negligent  acts ;  but,  if  the  person  was  unskilled,  the  jury 
would  be  authorized  to  presume  that  proper  care  was  not  exercised. 
The  fact,  therefore,  whether  a  skilled  man  was  in  charge  of  the 
engine  was  proper  for  the  jury  to  consider  in  making  up  their 
verdict. 

In  my  opinion,  the  quotation  above  presented  from  the  majority 
opinion  is  erroneous,  in  that  it  is  based  upon  the  fact  that  the  en> 
gine  was  prooerly  handled.  How  are  we  to  know  that  fact? 
There  was  no  nndin^  thereof  by  the  jury,  and  we  are  surely  not  per- 
mitted to  exercise  the  functions  of  the  jury,  and  find  the  fact  our* 
selves.  We  cannot  say  that  there  was  no  evidence  showing- want 
of  care  by  the  person  in  charge  of  the  engine,  and,  as  I  have 
shown,  his  case  cannot  be  presumed,  in  view  of  the  fact  that  he 
was  unskilled  in  handling  the  engine. 

I  am  clear  in  the  opinion  that  the  instruction  given  to  the  jury 
to  which  I  have  referred,  is  erroneous. 

Evidence! — As  to  statements  made  at  time  of  injury,  see  Houston,  etc.» 
R.  Co.  f .  Wylie,  5  Am.  &  Eng.  R.  R.  Cas.  541 ;  Penna.  Co.  v.  Rudel,  6  lb. 
30;  Adams  v.  Hannibal  &  St.  J.  R.  Co.,  7  lb.  414;  Baker  «.  Allegheny  V.  R. 
Co.,  8  lb.  141 ;  Moore  v.  Chicago,  etc.,  R.  Co.  7  lb.  401.  See,  cJso,  note  to 
Louisville,  etc,  R.  Co.  v.  Brice,  poit. 


Babstow 

V. 

Old  Colony  R.  Oo. 

(Advance  Oa$&y  MastackuutU.    F^brumry  28,  1887.) 

A  man  volunteered  to  do  a  service  for  a  railway  company,  and  was  killed 
while  walking  the  track,  in  the  performance  of  such  service,  the  evidence 
showing  a  want  of  care  on  his  part.  EM^  that  there  could  be  no  recovery 
against  the  company. 

ToBT  by  the  plaintiff,  as  administrator  of  Frederick  Barstow,  to 
recover  damans  for  the  death  of  his  intestate.  Trial  in  the  supe* 
rior  court,  before  Thompson,  J.,  who  directed  a  verdict  for  the  de- 
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f endant,  atid  reported  the  case  for  the  determination  of  the  supreme 
judicial  court.     The  facts  appear  in  the  opinion. 

J.  F.  Jackson  and  2>.  F.  Slade  for  plaintiff. 

Morton  cfe  Jennings  for  defendant. 

Gabdneb,' J. — Six  months  before  the  injury  was  sustained  by  the 
plaintifPs  intestate,  he  applied  to  the  station  agent  of  defendant,  at 
the  Dean  Street  station,  in  Taunton,  for  the  purpose  of  "  learning  tel- 
egraphy." ,  The  agent  gave  him  permission  to  go  to  the  station  for 
that  purpose,  and  from  that  time  to  the  date  of  the  iirjury  deceased 
remamed  at  the  station  more  or  less.  On  the  day  of^^  the  fatal  in* 
jury,  the  station  master  received  a  message  from  Boston,  asking 
"  how  long  before  Tilton,  the  conductor  of  the  coal  train,  would 
be  ready  to  leave."  While  the  agent  was  reading  the  message,  and 
giving  his  attention  to  it,  the  decesSed  ran  out  of  his 
voLuxTiBRBKR-  officc,  and,  just  as  he  was  eoing  out  of  the  door,  he 
PLICA8UI1X).  said :  "I'm  going  iip  there  to  see."  The  agent  did  not 
try  to  stop  him.  He  testified  that  he  did  not  have 
time,  and  that  he  did  not  have  time  to  get  to  the  door  to  stop 
him.  If,  upon  this  evidence,  the  plainti^s  intestate  was  a  tres- 
passer upon  the  tracks  of  the  defendant's  railroad,  he  cannot  re- 
cover, unless  there  is  proofs  of  wilful  negligence  on  the  part  of 
the  defendant.  Johnson  v.  Boston  &  m.  K  Co.,  125  Mass.  75 ; 
Bums  V.  Boston  &  L.  R.  Co.,  101  Mass.  50 ;  Morrissey  v.  East- 
ern E.  Co.,  1 26  Mass.  377.  If  he  was  a  "  mere  licensee,"  the 
dutv  owed  him  by  the  defendant  was  not  to  injure  him  wan- 
tonly or  wilfully.  He  has  no  cause  of  action  on  account  of  dan- 
gers existing  in  the  place  he  is  only  permitted  to  enter.  Holmes 
V.  Northeastern  R.  Co.,  L.  R.  4  Excn.  254.  But  if  the  deceased 
voluntarily  undertook  to  perform  service  for  the  corporation,  and 
the  agent  assented  to  his  performing  such  service,  then  he  stood  in 
the  relation  of  a  servant  while  engaged  in  such  service.  The  rule 
of  law  that  a  master  is  not,  in  general,  responsible  to  his  servant 
for  injury  sustained  by  the  negligence  of  a  fellow  servant  in  the 
course  or  their  common  emplovment,  applies  to  such  volunteer. 
Degg  V,  Midland  R.  Co.,  1  Hurl.  &  N.  777 ;  Osborne  v.  Knox  & 
L.  R.,  68  Me.  51. 

The  deceased  was  not  a  passenger,  and  it  is  not  contended  by 
the  plaintiff  that  the  deceased  was  injured  by  the  wanton  or  wilful 
acts  of  the  defendant's  servants.  There  was  evidence  from  which 
a  jury  would  be  warranted  in  finding  that  the  deceased  was  a  vol- 
unteer ;  that  the  agent  assented  to  his  acting  as  such  for  the  cor- 
poration ;  and  that,  at  the  time  of  his  injury,  he  was  voluntarily 
undertaking  to  perform  service  for  the  deiendant. 

The  conduct  of  the  plaintiff's  intestate  was  such,  at  the  time  be 
received  the  injury,  that  we  do  not  think  it  necessary  to  consider 
questions  relatmg  to  the  negligence  of  the  defendant's  servants,  or 
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the  responsibility  of  the  defendant  to  the  deceased,  by  the  neffli- 
gence  of  a  fellow  servant  in  the  course  of  the  common  employ- 
ment. He  had  been  previously  warned  by  the  agent  not  to  walk 
on  the  track.  He  was  more  or  less  familiar  with  the  premises. 
He  knew  that  a  train  was  approaching.  He  was  walking  between 
the  trrcks,  with  his  back  to  the  approaching  train.  He  did  not 
look  back  to  see  whether  the  train  was  coming  towards  him,  or  go- 
ing at  the  switch  upon  another  track.  There  was  nothing  to  ob- 
struct his  view  of  the  train  coming  towards  him.  So  far  as  the 
evidence  disclosed  his  position,  he  was  walking  with  his  head  bent 
down,  and  he  did  not  turn  to  look  behind  him.  He  could  have 
looked,  and  he  could  have  stepped  from  the  track  after  the  whistle 
had  sounded,  and  thus  he  could  have  avoided  the  collision.  The 
train  was  running  where  it  had  a  right  to  run.  The  deceased  was 
not  induced,  by  any  agent,  servant,  or  officer  of  the  corporation,  to 
think  that  the  place  he  was  walking  in  was  safe  and  secure.  He 
was  apparently  in  possession  of  all  his  faculties.  He  could  see  and 
hear.  He  heard  the  train  approaching.  He  did  not  look  to  see  if 
it  was  coming  on  the  same  track  upon  which  he  was  walking,  be- 
cause he  thought  that  it  was  coming  on  the  other  track. 

In  some  of  its  features  this  case  is  similar  to  that  of  ButterlSeld 
V.  Western  R.  Co.,  10  Allen,  532.  The  plaintiff  in  that  case  was 
upon  the  highway  crossing  the  railroad.  The  deceased  in  the  case 
at  bar  was  upon  the  track  of  the  defendant,  where  there  was  no 
highway  or  road,  walking,  at  his  own  risk,  upon  the  track.  In 
both  cases  the  injured  parties  did  not  use  their  eves  to  see  if  the 
train  was  coming  towards  them.  The  ruling  of  tne  court  in  that 
case,  that  the  plaintiiFs  neglect  to  use  his  eyes  was  palpable  negli- 

Jence,  and  he  states  no  reasonable  excuse  for  it,  applies  to  the  con- 
uct  of  the  plainti£Ps  intestate,  in  the  cas^  at  bar,  at  the  time  he 
received  his  injury.  There  was  not  only  no  evidence  of  due  care 
on  his  part,  but  there  was  anople  evidence  of  his  carelessness  and 
negligence.  Ince  v.  East  Boston  Ferry  Co.,  106  Mass.  149; 
Hinckley  v.  Cape  Cod  R.  Co.,  120  Mass.  257. 
Judgment  on  the  verdict. 

Volunteer  Servant—injuriet  to.— See  Blair  o.  GraDd  R.  &  I.  R.  Co.  (Mich.), 
34  Am.  &  Eng.  R.  R.  Cas.  480;  and  note,  lb.  485.  See,  also,  note  to  Louis- 
ville, etc.,  R.  Co.  «.  Brice,  poit. 
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BATTlfSIBTlEB 

V. 

Gband  Rapids  and  Indiana  B.  Oo. 

(Advance  Gate,  Michigan.    Ifavember  11,  1887.) 

Where  the  engineer  sees  a  man  nearly  a  mile  ahead  on  the  track,  who  does 
not  get  off  on  the  whistle  beinff  blown  repeatedly,  and  the  bell  rang,  it  is  the 
dut^  of  the  engineer  to  slow  down,  and  even  to  stop  the  train,  in  order  to 
avoid  killing  such  man. 

Ebsob  to  superior  conrt  of  Orand  Rapids* 

Action  by  administrator  against  a  railroad  company  to  recover 
damages  for  death  of  his  decedent,  caused  by  negligence.  After  a 
statement  by  plaintiff's  attorney  to  the  jury  of  the  facts  relied  on, 
defendant  objected  to  his  introducing  evidence  to  show  those  facts, 
on  the  ground  that  they  failed  to  establish  a  cause  of  action.  The 
trial  court  sustained  the  objection.  Plaintiff  excepted.  The 
parties  here  rested,  and  the  court  directed  the  jury  to  find  a  verdict 
for  the  defendant.     Plaintiff  appeals. 

Jf'red.  A.  Maynard  and  Lincoln  B.  Livingston  for  plaintiff 
and  appellant. 

T.  J,  0*Brien  for  defendant 

Shebwood,  J. — The  deceased  in  this  case,  on  the  seventh  day  of 
December,  1881,  was,  and  for  a  long  time  previous  thereto  had 
been,  in  the  employ  of  the  defendant  at  the  city  of  Orand  Rapids, 
as  foreman  in  one  of  the  paint-shops,  and  lived  with  his  family 
about  a  mile  south  of  the  defendant's  shops  on  the  line  of  its  rail- 
road. In  going  to  his  home,  and  coming  therefrom,  he  was  accus 
PAcn.  tomed  to  walk  upon  the  railroad  track,  it  being  much 

the  shortest  distance  to  travel,  and  this  he  did  with  the  knowledge 
and  permission  of  the  defendant.  On  the  afternoon  of  the  seventh  of 
December  aforesaid,  he  was  returning  to  his  home  after  the  laboi-s 
of  the  day,  and,while  walking  upon  the  track,  one  of  the  passenger 
trains  of  the  defendant,  going  in  the  same  direction,  apparently 
unobserved  by  Mr.  Brandel,  came  upon  him,  killing  him  instantly. 
This  suit  is  brought  by  the  administratrix,  in  the  interest  of  his 
wife  and  children,  to  recover  for  the  loss  sustained  by  them  in  his 
death,  which,  it  is  alleged,  occun*ed  through  the  negligence  and 
recklessness  of  the  servants  of  the  defendant  in  charge  of  and  con- 
ducting the  train.  The  case  was  tried  in  the  superior  court  of 
Orand  Rapids,  and  the  verdict  of  the  jury  wa^  directed  by  the 
court  for  the  defendant. 

On  the  trial  of  the  cause  counsel  for  the  plaintiff,  in  opening  his 
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case  to  the  jury,  stated  to  them  that  the  plaintiff  would  show  in 
evidence  the  following  facts,  upon  which  they  should  rely  for 
recovery,  viz.:  That  the  deceai^ed,  at  the  time  of  his  death,  was  39 
years  old,  was  a  native  of  Holland,  and  had  lived  in  this  country 
14  vears;  that  he  was  an  educated,  cultured,  skilful  man  and 
workman.  For  several  years  previous  to  his  death  he  had  been 
employed  in  railroad  shops,  and  at  the  time  of  his  death  was  in 
the  employ  of  the  Grand  Rapids  &  Indiana  R.  Co.  as  fore- 
man, and  had  entire  cluirge  of  the  painting  department  at  the 
car-shops  of  the  company ;  that  he  was  a  sober  and  industrious 
man ;  tnat  the  car-shops  were  located  at  the  southern  boundary  of 
the  city,  and  that  the  home  of  the  deceased  was  about  a  mile  south 
of  the  shops ;  that  he  had  for  months  previous  to  his  death  been 
in  the  habit  of  going  upon  the  railroad  track  in  returning  to  his 
liome  after  his  work  was  done ;  that  it  was  so  inconvenient  and 
diflScult  to  go  by  the  ordinary  route  of  travel,  it  was  almost  a 
necessity  for  men  living  where  he  did  to  walk  on  the  track ;  that 
these  facts  were  all  known  to  the  defendant,  and  the  use  of  the 
track  thus  made  by  the  men  was  permitted  ;  that  the  track  was  in 
a  straight  line  frotn  the  shop  to  the  home  of  the  deceased  ;  that  on 
the  afternoon  of  December  7, 1881,  after  the  deceased  had  finished 
his  day's  work,  and  while  returning  to  his  home  upon  the  defend- 
ant's track  as  usual,  he  was  overtaken  by  a  train,  and  run  over  and 
instantly  killed  by  the  locomotive ;  that  the  usual  and  schedule 
time  for  the  train  was  4.45  p.  m.,  and  this  was  known  to  the  de- 
ceased ;  his  work  for  the  day  closed  after  that  time,  and  during 
the  time  he  was  in  the  habit  of  going  home  no  train  was  accus- 
tomed to  pass  the  road  ;  that  upon  this  particular  afternoon 
the  train  was  late ;  that  the  afternoon  was  clear,  and  the  course, 
was  straight,  and  free  from  obstructions ;  that  those  in  charge  of 
the  engine  which  killed  the  deceased  saw  him  on  the  track  tliree- 
quartere  of  a  mile  away ;  that  the  engineer  rang  the  bell,  and  blew 
the  whistle  as  the  train  approached  the  deceased ;  that  he  was  un- 
conscious that  the  train  was  approaching,  and  that  this  was  known 
to  the  engineer;  that  the  deceased  did  not  hear  the  signals,  and  that 
his  actions  were  such  as  to  convince  any  engineer  or  fireman  of 
that  fact ;  that  Mr.  Brandel  was  unconscious  of  the  approach  of 
the  train  till  he  was  struck ;  that  he  could  be  seen  upon  the  track 
the  entire  distance,  and  that  those  in  charge  of  the  train  saw  him, 
and  his  exposed  condition,  and  that  he  was  upon  the  track,  and 
after  they  knew,  or  had  good  reason  to  know,  that  he  was  un- 
conscious of  the  train's  approach,  they  did  not  slacken  the  speed 
of  the  train,  nor  take  any  proper  measures  to  stop  the  train  in 
time  to  prevent  killing  the  deceased;  that  after  they  saw  that  the 
alarm  bell  and  whistle  were  not  heeded  by  Brandel,  and  knew  it 
was  necessary  to  stop  the  train  to  save  his  life,  and  knew  that  thev 
could  stop  it,  they  negligently  failed  to  do  so,  and  that  the  death 
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of  Brandel  was  caused  directly  and  solelj  by  the  reckless  manage* 
ment  of  the  locomotive  engme  by  the  defendant's  servants  in 
char^  thereof ;  that  they  saw  him  a  half  mile  away  before  the 
accident  occurred,  and  that,  after  the  engineer  knew  that  the  de- 
ceased was  unconscious  of  the  approach  oi  the  engine,  he  had  time 
to  stop  the  train. 

After  this  statement  of  facts  to  the  jury  of  what  the  plaintiff 
expected  to  prove  upon  the  trial,  defendant's  counsel  objected  to 
the  introduction  of  any  evidence  by  the  plaintiff  tending  to  show 
those  facts,  on  the  ground  that  they  failed  to  state  a  cause  of  action 
against  the  defendant.  After  argument  had  upon  the  objection, 
the  court  sustained  the  same,  and  plaintiff's  counsel  excepted.   The 

Earties  here  rested  the  case,  and  the  court  directed  the  verdict  as 
ereinbefore  stated. 

I  think  the  court  erred  in  this  ruling.  The  holding  was  that 
Brandel  was  guilty  of  such  contributory  negligence  as  to  prevent 
a  recovery.  The  deceased,  under  the  statement  made,  was  right- 
fully on  the  defendant's  track.  He  was  there  by  permission  from 
the  defendant.  It  is  true  it  was  his  duty  to  keep  out  of  the  way 
of  passing  trains.  It  appears  the  train  was  off  of  time, 
Law  AS  TO  RUM-  and  nothinff  appears  why  he  should  have  expected  it 

Nno  DOWN  na.      .   .1      i         ^'.    ^^  j  "^i.   •  i.    •  i.   1.1     xi.   *.  xi  • 

BonontfLACK.  at  the  hour  it  came,  and  it  is  not  improbable  that  this 
fact  had  some  influence  upon  his  movements.  But  if 
he  had  stood  still,  and  faced  the  tram  as  it  approached  him,  it 
would  furnish  no  excuse  to  the  defendant  for  running  its  engine 
over  him  and  killing  liim.  If  the  engineer  saw  he  did  not  intend 
to  get  off  of  the  track,  and  there  was  time  enough  to  stop  the  train, 
contributory  negligence  cannot  be  relied  upon  in  such  a  case. 
Neither  can  it  in  any  case  where  the  action  of  the  defendant  is 
wanton,  wilful,  or  reckless  in  the  premises,  and  injury  ensues  as 
the  result.  2  Thomp.  Neg.  1160 ;  Cooley,  Torts,  674 ;  Beach, 
Cont.  Neg.  29 ;  Hartffeld  ^?.  lloper,  21  Wend,  615 ;  Vandegrift  v. 
Rediker,  22  IT.  J.  Law,  185 ;  La  Fayette,  etc.,  R.  Co.  v.  Adams, 
26  Ind.  76 ;  Indianapolis,  etc.,  R.  Co.  v.  McClure,  26  Ind.  370 ; 
Mullierrin  v.  Delaware,  etc.,  R.  Co.,  81  Pa.  St.  336 ;  Norris  v. 
Litchfield,  35  N.  H.  271;  Daley  v.  Norwich,  etc.,  R.  Co.,  26  Conn. 
591;  Chicago,  etc.,  R.  Co.  v,  Donahoe,  75  111.  106 ;  Litchfield  Coal 
Co.  V.  Taylor,  81  111.  590 ;  Claxtons  v.  Railroad  Co.,  13  Bush,  636 ; 
Brown  v.  Hannibal,  etc.,  R.  Co.,  50  Mo.  461;  Macon,  etc.,  R.  Co. 
V,  Davis,  18  Ga.  679 ;  St«ite  v.  Manchester,  etc.,  R.  Co.,  52  N.  H. 
528;  Cooper  v.  Central  R.  Co.,  44  Iowa,  134;  Kerwhacker  v, 
Cleveland,  etc.,  R.  Co.,  3  Ohio  St.  172;  Munroe  v.  Leach,  7  Mete. 
274;  Baltimore  &  O.  R.  Co.  v.  Trainer,  33  Md.  542;  Trowy.Ver- 
mont  Cent.  R.  Co.,  24  Vt.  496 ;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Miller,  25  Mich.  288. 

Under  the  statement  it  very  clearly  appears  that  the  defendant's 
servants  gave  all  the  warning  they  could  without  stopping  the 
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train,  and  they  saw  tliat  Braudel  gave  no  heed  to  them.  They 
then  had  time  to  stop  their  train,  if  necessary  to  prevent  accident^ 
and  in  all  such  cases,  where  a  pei'son  is  discovered  upon  the  track^ 
and  it  is  seen  that  he  fails  to  recognize  the  peril  of  his  situation^ 
or  the  warnings  thereof,  it  is  the  duty  of  the  engineer,  and  hu- 
manity requires  it,  that  he  should  slow  down  his  train ;  and,  if 
necessary  to  preserve  life  or  limb,  come  to  a  full  stop.  2  Thomp. 
Neg.  1157,  and  cases  cited;  Beach,  Cont.  Neg.  29,  and  cases  cited ; 
Green  v.  Erie  R.  Co.,  11  Hun,  334;  Radley  v,  London  <fe  N.  W. 
R.  Co.,  1  App.  Cas.  754 ;  Shear.  &  R.  Neg.  §  36 ;  Add.  Torts,  31. 
That  is  what  the  engineer  should  have  done  in  this  case,  and  his 
failure  so  to  do  must  be  held  at  least  reckless,  after  a  careful  ex* 
amination  of  the  record  in  this  case. 

I  can  come  to  no  other  conclusion.  I  think  the  judgment  di- 
rected by  the  jud^e  of  the  superior  court  should  be  set  aside,  and 
a  new  trial  granted. 

(The  other  justices  concurred.) 

Employee  on  Track.—  See  note,  24  Am.  &  £ng.  R.  R  Cas.  457.  See,  also^ 
note  to  Louisville,  etc.,  R  Co.  v,  Brice,  pogt. 
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Bbadfobd. 
(Adwmee  Case,  Texas.    November  19,  1886.) 

A  servant  cannot  recover  from  his  master  for  an  injury  received  in  per- 
forming work  as  directed  by  his  master,  by  reason  of  defects  in  the  appli- 
ances used  in  doing  the  work,  when  he  has  notice  of  such  defects;  and  where 
a  section  foreman,  in  the  employ  of  a  railway  company,  acting  under  orders- 
from  the  road-master,  attempts  to  straighten  a  rail  by  holding  it  at  one  end 
with  a  crow-bar,  and  having  men  lift  it  up  to  let  it  fall  across  a  tie  so  that  it 
will  straighten  itself  by  the  force  of  the  fall,  knowing  at  the  time  that  the 
appliances  used  were  not  the  proper  ones  for  the  purpose,  and  in  so  doing 
receives  an  injury,  he  cannot  recover  from  the  railway  company  therefor. 

Appeal  from  Eed  River  county. 

Foster  <6  Wilkinson  for  appellant,  Texas  &  P.  B.  Go. 

F.  S.  Chambers  for  appellee,  Bradford. 

Stayton,  J. — The  appellee  was  a  foreman  in  charge  of  a  section 
of  appellant's  railway,  and  had  been  working  in  that  capacity  for 
about  six  years  before  he  was  injured  ;  was  46  years  old ;  had  been 
railroading  the  most  of  his  life,  and,  from  his  own  state-  facts. 

ment,  understood  that  business.    He  thus  states  the  manner  and 
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cause  of  the  injury  for  which  he  seeks  to  recover  damages :  "  On 
the  5th  of  March,  1884,  the  road-master  passed  over  my  section 
[66]  going  west  on  defendant's  road,  and  ordered  me  peremptorily 
to  straighten  the  rail;  and  told  me  that,  if  I  did  not  have  it 
straightened  by  the  time  he  returned  that  evening,  he  would  find 
a  man  that  would  straighten  it.  Under  these  circumstances  I  at- 
tempted to  straighten  the  rail  with  such  tools  as  I  had.  I  laid  a 
tie  across  the  railroad  track,  and  then  took  a  crow-bar,  and  placed 
it  at  one  end  of  the  crooked  iron  rail,  and  then  ordered  the  section 
hands  to  raise  the  iron  i*ail  up  high,  intending  to  let  it  fall  across 
the  tie  placed  as  above  stateu,  so  as  to  let  the  weight  of  the  rail 
straighten  itself  by  the  fall.  When  they  ffot  it  up  as  high  as  they 
were  going  to  get  it,  they  were  to  say,  *  High  up,'  and  then  I  ex- 
pected  to  look  out  for  the  drop.  It  slipped,  or  something;  and, 
when  the  rail  fell,  it  jumped  forward  and  caught  me,"  etc.  The 
same  official  had  several  times  before  directed  him  to  straighten 
the  rail,  which  was  very  much  curved,  and  he  had  objected  to  doing 
so  because  he  ^'  did  not  have  the  proper  tools  to  straighten  the  rail 
with,  and  did  not  believe  he  could  straighten  it.*  He  only  had 
shovels,  spades,  and  track  tools,  and  had  no  curving  hook,  an  in- 
strument used  in  stmightening  railroad  iron  rails."  He  further 
stated  that  he  ^Miad  no  idea  o^  any  danger  in  the  work,  and  only 
objected  to  undertake  it  because  he  did  not  think  he  could  do  it 
with  the  tools  he  had  ;"  that  a  curving  hook  was  a  proper  instru- 
ment to  use  in  straightening  curved  rails;  that  he  had  never  been 
furnished  with  one,  and  did  not  know  that  they  were  furnished  by 
the  road  to  section  foremen ;  that  he  could  have  straightened  the 
i*ail  by  heating  it,  but  could  not  have  done  so  by  the  time  the  road- 
master  returned  that  evening ;  that  he  had  never  seen  a  rail  so 
crooked  as  the  one  he  attempted  to  straighten,  straightened  by 
section-men ;  and  that  they  were  always  taken  to  the  shops  for 
that  purpose.  He  further  stated  that  the  road-master  instructed 
him  now  to  straighten  the  rail,  and  that  he  followed  his  in- 
structions. The  rail  which  he  attempted  to  straighten  was  26  or 
28  feet  long. 

The  road-master  corroborated  the  statement  of  the  appellee  as 
to  the  orders  given  to  him,  and  as  to  the  tools  he  had,  ana  he  also 
stated  that  a  curving  hook  was  a  tool  necessary  to  straighten  rails 
with  safety.  The  road-master  further  stated  that  he  "did  not  con- 
sider the  tools  he  had  were  sufficient  to  straighten  the  rail,  but 
they  were  the*only  tools  he  had  to  use.  It  was  a  work  of  pressing 
necessity,  and  had  to  be  done,  as  we  were  short  of  rails.  I  con- 
sider that  there  is  danger  in  trying  to  straighten  any  rail  without 
1>roper  tools.  ...  I  did  not  think  there  was  any  danger  to  the 
ife  of  plaintiff  in  obeying  the  order." 

The  order  to  the  appellee  to  straighten  the  rail  came  from  the 
road-master,  who  seems  to  have  had  charge  of  a  division  of  the 
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road,  and  he  was  oMered  to  have  this  done  by  the  general  road- 
master.  Several  railroad  men  stated  that 'the  effort  to  straighten 
the  rail  in  the  manner  attempted  was  imprudent  and  dangerous, 
bat  one  witness  stated  that  the  method  adopted  was  recognized  as 
a  proper  one  for  such  work. 

It  may  be  admitted,  under  the  facts  proyed,  that  the  appellant 
is  liable  if  an  individual  master  who  should  direct  such  work  to  be 
done,  under  the  circumstances,  would  be  liable.  It  is  to  be  ob- 
served in  this  case  that  the  injury  did  not  result  from  the  use  of 
any  tool,  implement,  or  appliance,  defective  if  considered  with 
reference  to  the  use  to  which  they  were  adapted,  and  for  which 
they  were  ordinarily  used.  There  is  no  complaint  that  the  crow- 
bar, tie  placed  across  the  rails,  or  the  rails  which  supported  it,  were 
unsound,  or  in  any  respect  defective,  when  so  considered  ;  nor  is  it 
claimed  that  the  fellow  servants  who  were  assisting  in  the  work 
were  not  competent  and  suitable  men  in  every  respect  for  the  em- 
ployment in  which  thev  were  engaged.  If  the  failure  to  furnish 
implements  with  which  the  work  could  be  safely  done  be  such 
neglect  of  duty  in  the  master  as  would  render  him  liable  for  an 
injury  resulting  from  the  use  of  implements  not  adapted  to  the 
particular  work,  but  good  of  their  kind,  and  suitable  for  the  pur- 
poses for  which  they  were  ordinarily  used,  as  for  negligence  oi  the 
master  in  furnishing  implements  defective,  then  the  knowledge 
that  such  tools  were  not  suitable  for  the  work  undertaken  would 
defeat  a  recovery  by  the  servant,  as  fully  as  could  his  knowledge 
of  the  defective  condition  of  implements  which,  if  proper  in  kind, 
would  be  suitable  and  suflScient  tor  the  safe  accomplishment  of  the 
work  to  be  done.  The  liability  of  the  master  to  the  servant  for  in- 
juries resulting  from  the  use  of  defective  implements  arises  from 
the  fact  that  it  is  the  duty  of  the  master  to  furnish  implements  not 
defective ;  and  a  servant,  unices  the  defect  be  patent,  may  assume 
that  the  master,  in  this  respect,  has  performed  nis  duty ;  but  when 
he  has  knowledge  that  the  master  has  not  done  so,  if  he  continues 
in  the  employment  in  which  such  defective  implements  are  used, 
he  must  ordinarily  be  held  to  assume  the  risks  incident  to  the  same 
as  it  is  attempted  to  be  carried  on,  and  not  to  assume  only  the  risks 
incident  to  such  service  when  carried  on  with  implements  not  de- 
fective of  their  kind,  and  suitable  to  the  work  undertaken.  There 
can  be  no  doubt  .that  the  appellee  knew  that  the  implements  he  had 
were  not  suitable  in  kind  for  the  work  required ;  for  he  assigned 
as  a  reason  for  not  doing  it,  when  formerly  requested  to  do  so,  that 
he  did  not  believe  it  could  be  done  at  all  with  the  implements  he 
had*  He,  then,  certainly  knew  that  the  instrumentalities  which  he 
had  were  imperfect  and  insufficient  when  considered  in  relation  to 
the  work  to  be  done.  Of  this  his  knowledge  was  as  full  as  was 
that  of  an^  officer  or  servant  of  the  company,  for  whose  negligence 
in  furnishing  defective  implements  the  company  would  be  liable. 
28  A.  &  £.  R.  Cas.— 81 
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No  qaestion  arises  as  to  whether  the  injured  servant  had  means 
of  information  as  to  the  unsuitable  implements  used.  His  own 
declarations  show  that  as  to  this  he  was  fully  informed.  He  did 
not  believe  that  the  work  could  be  accomplished  at  all  with  the 
Nonos.  implements  at  hand.     Such  a  belief,  founded  on  facts 

patent,  existing  in  the  mind  of  a  man  having  experience  in  relation 
to  the  matter  to  which  the  belief  relates,  is  equivalent  to  knowledge. 
It  is  not  the  duty  of  a  servant  to  assume  and  exercise  the  duties  of 
an  inspector,  that  he  may  detect  imperfections  in  implements  not 
open  to  common  observation ;  but  if  he  knows  of  such  imperfec- 
tions, then  it  is  incumbent  upon  him  not  to  expose  himself  to 
dangers  resulting  from  them  ;  and  if,  after  such  knowledge,  he  ex- 
poses himself  to  such  dangers,  it  must  be  held  that  he  assumes  the 
risk  of  receiving  injury  from  the  known  defect,  although  the  mas- 
ter as  well  as  the  servant  had  knowledge  that  the  defective  imple- 
ment was  used  in  the  business. 

It  is  frequently  said  that  a  servant  must  establish  three  proposi- 
tions to  entitle  him  to  recover  from  the  master  for  an  injury  re- 
XMBiraiAu  10  ceived  in  the  master's  business :  "(1)  That  the  appli- 
RsoovBaT.  ^j^QQ  ^-ng  defective ;  (2^)  that  the  master  had  notice 
thereof,  or  knowledge,  or  ought  to  nave  had ;  (3)  that  the  servant 
did  not  know  of  the  defect,  and  had  not  equal  means  of  knowing 
with  the  master."    Wood,  Mast.  &  Serv.  414. 

For  the  purposes  of  this  case  it  may  be  admitted  that  the  appli- 
ances were  defective,  and  that  the  master  had  knowledge  of  tnat 
fact ;  but  it  cannot  be  claimed  that  the  servant  did  not  know  of  it. 
khowumb.  It  has  sometimes  been  said  that,  to  defeat  the  ri^ht  of 
the  servant  to  recover,  he  must  not  only  know  that  the  defects 
through  which  the  injury  resulted  existed,  but  that  he  must  also 
have  known  the  danger. 

The  case  of  Ford  v.  Fitchburg  R  Co.,  110  Mass.  261,  is  fre- 
quently cited  to  sustain  this  proposition ;  but  an  inspection  of  the 
case  shows  that  no  such  ruling  was  made.  That  was  a  case  in  which 
an  engineer  sought  to  recover  for  an  injury  caused  by  the  explosion 
of  the  boiler  of  the  locomotive  which  be  was  runnmg,  and  it  was 
shown  to  be  in  some  respects  defective.  The  court  said,  in  passing 
on  the  propriety  of  the  action  of  the  trial  court  in  refusing  instruc- 
tions: ^^  It  is  plain  that  the  plaintiff's  knowledge  that  the  engine 
was  not  in  good  working  order,  and  was  to  some  extent  defective, 
is  not  conclusive  evidence  of  want  of  due  care  on  his  part.  It  was 
for  the  jury  to  consider  on  the  question  of  the  alleged  contributory 
negligence  of  the  plaintiff ;  and  they  were  told  that  if  the  plaintin 
ran  the  engine  when  it  was  not  in  good  working  order,  knowing  it, 
and  knowing  that  its  condition  was  a  sign  of  the  defect  which 
caused  the  explosion  by  which  he  was  injured,  or  when,  as  a  com- 
petent engineer,  he  ought  to  have  known  it,  he  could  not  recover." 
This  was  simply  an  assertion  that  a  defect  which  may  not  in  any 
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respect  have  caused  the  explosion  from  which  the  injurj  resulted, 
could  not  be  CQiisidei'ed  conclusive  evidence  of  contnbutorj  negli- 
gence ;  but,  in  illustrating  the  impropriety  of  giving  the  charge 
asked,  the  court  referred  to  the  charge  given,  and  very  properly 
held  that,  if  the  engine  was  out  of  working  order  in  such  respect 
as  to  indicate  that  there  was  a  defect  which  might  lead  to  an  ex- 
plosion, then  the  engineer  operating  it,  and  knowing  of  the  defect, 
could  not  recover.  The  opinion  we  understand  only  to  declare 
that  knowledge  of  a  defect  which,  in  the  ordinary  course  of  events, 
under  the  operation  of  well-known  laws  governing  matter,  may 
result  in  injury,  will  cast  upon  the  person  who,  with  knowledge  of 
such  defect,  continues  to  use  the  defective  implement  or  machine, 
the  risks  incident  to  the  business  done  with  the  defective  imple- 
ment or  machine ;  but  there  is  nothing  in  the  opinion  to  indicate 
that  the  engineer  must  have  had  knowledge  of  the  dan^r  of  an 
explosion  otherwise  than  as  he  may  have  been  affected  with  knowl- 
edge or  notice,  by  the  defect  itself,  that  such  an  event  might  occur. 
In  the  case  before  us,  as  before  said,  the  appellee  had  notice  and 
even  knowledge  of  the  defects,  if  they  can  be  so  termed,  of  the 
implements  which  he  was  using ;  and  he  now  alle^,  and  bases  his 
ease  upon  the  fact  that  the  injury  resulted  from  die  use  of  the  im- 
plements known  to  be  defective  before  and  at  the  time  he  attempted 
to  use  them.  He  knew  the  nature  of  the  work  to  be  done,  and 
cannot  be  deemed  to  have  been  ignorant  of  natural  laws  which 
made  its  execution  dangerous  if  attempted  with  improper  imple- 
ments. He  was  not  an  inexperienced  man ;  on  the  contrary,  seems 
to  have  been  a  man  of  large  experience,  and  from  the  nature  of  the 
emplo^rment,  in  which  he  had  been  lone  engaged,  must  have  fully 
appreciated  the  danger  involved  in  handling  heavv  bodies  with  in- 
fiumcient  appliances.  There  was  neither  ai^r  hidden  imperfection 
in  the  instrumentalities  used,  nor  danger  to  be  foreseen,  open  to 
the  observation  of  the  agents  of  the  appellant  but  hidden  to  him. 
There  was  no  sudden  emergency  calling  for  such  speedy  action  as 
gave  no  time  for  full  contemplation  of  the  defects,  and  the  results 
that  might  ensue.  It  has  sometimes  been  held  that,  although  the 
servant  may  have  been  aware  of  the  defect,  yet  if  a  man  of  ordinary 
prudence  on  this  account  would  not  have  refused  to  do  the  work, 
out  would  have  continued  in  the  service,  and  have  attempted  to 
perform  it,  that  then  he  may  recover  for  an  injury  resulting  from 
Buch  defect.  It  seems  to  us  that  such  a  rule  is  unsound ;  for  if  the 
servant,  acting  as  a  prudent  man  would  ordinarily  act,  would  under- 
take  to  do  the  work  with  knowledge  of  the  defect,  this  very  test 
relieves  the  master  from  liability ;  for  the  obligations  and  duties  of 
master  and  servant  are  correlative — each  is  held  to  that  degree  of 
care,  in  reference  to  all  matters  affecting  the  safety  of  the  servant 
while  in  the  master's  employment,  which  men  of  ordinary  prudence 
would,  or  ought  to,  exercise  under  the  same -circumstances.    If  the 
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servant,  with  a  knowledge  of  thedefect,  as  a  prudent  man,  msj 
undertake  the  work,  can  it  be  said  that  the  master  has  not  exercised 
that  degree  of  care  required  of  hioL 

It  would  seem,  however,  that  the  appellee  had  knowledge  even 
of  the  danger;  for,  in  detailing  the  manner  in  which  the  injury 
occurred,  he  states  that  when  the  end  of  the  rail  reached  the  higliest 
elevation  to  which  it  was  intended  to  carry  it,  his  assistants  were  to 
give  the  words  which  were  to  indicate  that  fact,  '^  and  then  I  ex- 
pected to  look  out  for  the  drop."  Why  look  out  for  the  drop  t 
Evidently  for  no  other  reason  tiian  that  he  knew  there  would  oe 
danger  to  himself  in  the  fall  of  the  rail ;  that  he  might  be  injured 

i'ast  as  he  was;  and  that  on  this  account  it  was  necessary  for  him  ta 
:now  just  when  the  rail  would  fall,  that  he  might  take  snch  pi-e- 
cautions  as  were  necessary  for  his  own  safety.  From  his  own 
statement  of  the  matter,  the  inference  is  very  strong  that  the  injury 
resulted  from  the  fact  that  his  fellow  servants  did  not  use  due  care^ 
or  that  the  implements  they  had  were  not  carefully  used. 

What  we  have  said  indicates  sufficiently  our  views  of  the  law  of 
this  case,  and  it  is  unnecessary  further  to  consider  the  several  assign* 
ments  questioning  the  correctness  of  several  parts  of  the  char^ 

Siven.  The  charge  seems  to  liave  been,  in  the  main,  carefully 
rawn,  but  parts  of  it  were  calculated  to  mislead  the  jnry,  if  not 
erroneous.  We  are  of  the  opinion  that  the  motion  for  a  new  trial 
should  have  been  granted,  and  the  judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded. 

DefeetlvQ  Tools- — See  Devlin  o.  Wabash,  etc.,  R  Co.,  and  note,  anU,  Also 
see  note  to  Lomsville,  etc.,  R  Co.  v.  Brioe,  pak 


Bush 

V. 

MiBSouBi  Paoifio  B.  Co. 

(Adwmoe  Caae^  Kan»(u.    January  7,  1887). 

A  railway  company,  in  the  construction  of  its  railway,  did  not  use  any 
blocking  or  other  protection  between  the  main  rails  of  its  tracks  and  the 
guard  rails.  Whether  this  was  negligence  or  not  in  the  abstract,  and  whether 
the  question  is  one  of  fact  for  the  jury  or  one  of  law  for  the  court,  not  de^ 
cidea. 

But  where  a  railway  is  so  constructed,  and  a  competent  railroad  man  ia 
employed  to  work  in  one  of  tiie  company's  yards  as  yard  switchman,  and  isk 
such  yard  there  are  many  switches  and  about  20  guard  rails,  and  the  em- 
ployee voluntarily  and  without  complaint  does  switching  in  such  yard  every 
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day  for  about  two  and  one  half  months,  when  he  steps  between  the  main 
rail  and  the  guard  rail  of  one  of  the  company's  railway  tracks,  and  because 
thereof  receives  injury,  Jield,  that  the  condition  of  the  railway  tracks  and  the 
danger  must  have  been  known  to  the  employee,  and  therefore  that  he  as- 
sumed the  risk;  that  he  waived  any  neglieence  that  might  otherwise  be  im- 
putable to  the  railway  company;  that,  as  between  the  railway  company  and 
himself,  the  railway  company  cannot  be  char^^  with  culpable  negligence, 
for  the  reason  that  one  party  cannot  be  ^iltjr  of  culpable  negligence  as 
towards  another  party  unless  the  first  party  is  guilty  of  some  breach  of  duty 
as  towards  the  other  party;  and  that  all  these  questions,  as  presented  in  this 
•case,  are  questions  of  law  for  the  court,  and  not  questions  of  fact  for  the  jury. 

• 

EsBos  from  Bourbon  conntj. 

McClure  <&  Auatm  and  J.  D.  McOleverty  for  plaintiff  in  error. 

David  Kelso  and  Blair  c&  Perry  for  defendant  in  error. 

Yalentinb,  J. — ^This  was  an  action  brought  in  the  District 
Court  of  Bourbon  conntj,  Kansas,  under  section  422  of  the  Civil 
Code,  bj  Mary  A.  Bush,  administratrix  of  the  estate  of  Michael 
O'Connor,  deceased,  to  recover  damans  against  the  Missouri 
Pacific  B.  Co.  for  wrongfully  and  neghgently  causing  pacts. 

the  death  of  the  deceased.  The  damages  sought  to  oe  recovered 
are  claimed  for  the  benefit  of  Michael  O'Connor,  Sr.,  the  father 
and  next  of  kin  to  the  deceased.  The  deceased  had  been  in  the 
einploy  ment  of  the  defendant  railway  company,  as  yard  switchman, 
at  Fort  Scott,  Kansas,  for  some  two  or  three  months  prior  to  the 
accident  which  caused  his  death.  On  March,  18, 1884,  in  pursuance 
of  an  order  ^ven  to  him  by  £.  W.  Head,  the  yard-master,  he  went 
with  the  switch-engine  No.  45  to  place  a  car  upon  the  track  of 
the  St.  Louis,  Fort  Scott  &  Wichita  B.  After  throwing  open  the 
connecting  switch  of  the  two  roads,  he  walked  alons  the  side  of 
the  engine  and  cars  for  the  purpose  of  uncoupling  a  aefective  car 
from  the  en^ne,  and  placing  it  at  a  point  designated  by  the  yard- 
master.  While  performing  this  duty,  he  stepped  upon  the  track, 
and  between  the  cars,  and,  while  attempting  to  remove  the  cou^ 
liuff  pin,  his  foot  was  caught  and  fastened  oetween  the  main  rail 
and  the  guard  rail,  so  that  he  was  unable  to  extricate  it,  and  the 
cars,  being  at  the  time  in  motion,  passed  over  his  body,  and  in- 
stantly killed  him.  There  was  no  blocking  or  other  protection 
between  the  main  rail  and  the  guard  rail  for  the  purpose  of  pre- 
venting such  an  accident.  At  the  time  of  his  aeath,  O'Connor 
was  25  years  old,  healthy,  temperate,  strong,  and  a  competent  and 
careful  railroad  man,  and  was  receiving  wa^s  at  the  rate  of  $50 
er  month  from  the  railway  company.  "Kq  was  unmarried,  and 
is  father,  who  survived  him,  was  the  next  of  kin  to  him.  This 
suit  was  brought  by  his  administratrix  for  his  father's  benefit.  His 
father  is  about  67  years  old,  has  no  property,  is  unable  to  support 
himself,  and  was  tnainly  dependent  upon  his  son  for  his  main- 
tenance.   From  the  time  the  deceased  was  15  years  old^  up  to  the 
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time  of  his  death,  one  half  of  his  earnings  were  given  for  the  sup- 
port of  his  father.  The  case  was  tried  by  the  court  and  a  jury. 
After  the  plaintiff  had  submitted  all  her  evidence  to  the  jury,  the 
defendant  interposed  a  demurrer  thereto,  on  the  ground  that  the 
same  did  not  prove  a  cause  of  action,  which  demurrer  was  over- 
ruled  by  the  court.  Thereafter  the  defendant  introdujced  its  evi- 
dence to  the  jury,  «nd,  among  other  things,  introduced  evidence 
tending  to  show  that  the  failure  to  block  between  the  main  rail 
and  the  ^ard  rail  was  not  an  act  of  negligence,  and  that  such 
failure  did  not  increase  the  danger  of  the  employees ;  and  also  in- 
troduced evidence  tending  to  show  that  many  railroads,  including 
that  of  th6  defendant,  did  not  use  any  such  protection.  After  the 
introduction  of  all  the  evidence  on  the  part  of  the  plaintiff  and  the 
defendant,  the  court  instructed  the  jury  to  find  a  verdict  for  the 
defendant,  which  was  accordingly  done,  and  to  which  instruction 
the  plaintiff  duly  excepted,  ana  thereafter  filed  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  to  which  ruling  she  also 
duly  excepted.  The  court  rendered  judgment  in  favor  of  the  de- 
fendant, and  against  the  plaintiff  for  costs ;  and  to  reverse  this 
judgment,  and  the  foregoing  ralings  of  the  trial  court,  the  plaintiff^ 
as  plaintiff  in  error,  brings  the  case  to  this  court 

The  questions  presented  in  this  case  are  as  follows :  (1)  Under 
the  circumstances  of  this  case,  was  the  failure  of  the  railway  com- 
pany to  use  blocking,  or  some  other  protection,  between  the  main 
QxTssnoNB.  rail  and  the  guard  rail  wnere  the  plaintiff's  intestate 
was  injured,  culpable  negligence  as  towards  the  plaintiff's  intes- 
tate t  (2)  If  so,  did  the  pudntifi's  intestate,  by  any  acts  of  his^ 
waive  such  negligence.  (3)  If  the  defendant  was  guilty  of  cul- 
pable negligence,  and  if  the  plaintiff's  intestate  did  not  waive  it^ 
then  was  he  guilty  of  contrioutory  negligence,  in  attempting,  at 
the  time  and  place  and  in  the  manner  he  did,  to  uncouple  the  cars, 
considering  the  condition  of  the  railway  tracks  ?  (4)  Were  these 
questions  questions  of  fact  for  the  jury  or  questions  of  law  for  the 
court  to  determine  ? 

In  order  to  consider  these  questions  intelligently,  it  will  perhaps 
be  necessarv  to  restate  some  ox  the  facts  in  greater  detail,  and  to  state 
some  additional  facts.  The  railway  was  not  out  of  repair ;  it  was 
in  just  the  same  condition  as  it  was  when  it  was  originally  con- 
structed ;  and  it  was  constructed  in  the  yard  where  the  plaintiff's  in- 
testate worked  precisely  as  it  was  constructed  in  all  the  other  yards 
belonging  to  the  defendant,  and  in  precisely  the  same  manner  as 
many  other  railways  belonging  to  other  companies  are  constructed. 
In  the  vicinity  of  the  place  where  the  accident  occurred  there  were 
in  all  about  eight  or  ten  guard  rails  and  several  switches ;  and  in  the 
entire  yard  where  the  plaintiff's  intestate  worked  there  were  about 
twenty  guard  rails  and  a  great  many  switches,  and  all  were  con- 
structed alike  so  far  as  blocking  or  other  protection  was  concerned ; 
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and  he  had  worked  in  this  yard  for  about  two  and  one  half  months 
prior  to  the  accident.  He  was  25  years  old,  and  a  strong,  healthy, 
temperate,  competent,  and  careful  railroad  man.  During  his  em- 
ployment in  this  yard  he  had  worked  daily  therein,  and  in  all  parts 
thereof,  and  during  each  day  he  had  assisted  in  switching  many 
railway  cars.  The  accident  occurred  on  March  18, 1884,  in  broad 
daylignt,  and  at  about  1  o'clock  in  the  afternoon,  and  the  condition  . 
of  the  railway  track  where  the  accident  occurred  was  in  plain 
view.  The  plaintiffs  intestate  evidently  had  full  and  complete 
knowledge  oi  the  exact  condition  of  all  the  railway  tracks  in  that 
yard — ot  the  main  track  and  the  switch  tracks,  of  the  main  rails 
and  the  guSird  rails,  and  of  the  want  of  blocking  or  other  protec- 
tion where  guard  rails  were  used — and  he  seemed  to  be  satisfied  ; 
at  least,  he  made  no  complaint  of  the  condition  of  the  railway 
tracks,  or  of  their  want  of  blocking  or  other  protection,  and  never 
gave  to  the  railway  company  any  notice  of  their  supposed  unsafe 
condition ;  and  there  was  no  promise  at  any  time  made  for  or  on 
the  part  of  the  railway  company  that  the  tracks  should  be  made 
safer.    Upon  these  facts  this  case  must  be  decided. 

As  t6  whether  the  railway  company  was  guilty  of  negligence  or 
not  in  not  making  its  tracks  safer,  we  think  it  is  hardly  necessary 
to  express  any  opinion.  ^Neither  do  we  think  that  it  is  necessary 
to  express  any  opinion  as  to  whether  this  question  is  one  of  law 
for  the  court,  or  one  of  fact  for  the  jury ;  for,  if  the  railway  com- 
pany was  not  guilty  of  any  negligence,  then  the  plaintifiE  cannot 
recover ;  and,  if  the  railway  company  was  guilty  of  negligence, 
then  the  plaintiffs  intestate  must  also  have  been  guilty  of  negii- 

fence — contributory  negligence ;  for  he  had  the  same  means  of 
nowing  the  condition  of  Sie  railway  tracks  in  that  vicinity  «s  the 
company  had,  and  he  was  as  competent  to  determine  their  safety 
or  unsatety  as  the  company  was,  and  therefore  the  plaintiff  cannot 
recover.  He  was  not  a  child  of  tender  years,  nor  an  inexperienced 
or  ignorant  person ;  nor  was  he  ignorant  of  the  manner  in  which 
this  particular  railway  was  constructed  ;  nor  is  there  even  room  to 
suppose  that  there  was  any  lapse  of  memory  with  regard  to  this 
particular  guard  rail,  for  it  was  not  different  from  the  other  guard 
rails  in  that  yard,  nor  different  from  any  of  the  other  guard  rails 
of  the  defendant's  5000  miles  of  railway,  nor  different  from  the 
guard  rails  of  many  of  the  other  railways  in  this  country,  nor  dif  • 
lerent  from  what  it  was  when  it  was  originally  constructed. 

For  the  purposes  of  this  case,  but  as  abstract  propositions,  we 
shall  assume,  but  without  deciding  the  questions,  that  the  railway 
company  was  negligent  in  not  blocking  its  guard  rails,  or  in  not 
making  them  safer  m  some  other  manner ;  and  that  the  company 
was  gudty  of  negligence,  as  towards  the  plaintiffs  intestate,  when 
it  first  employed  him,  unless  it  first  informed  him  of  the  danger 
and  of  the'exaet  condition  of  its  railway  tracks,  and  that  his  negli- 
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fence  continued,  as  towards  the  plaintiff's  intestate,  nntil  he  had 
nil  and  complete  knowledge  of  the  danger,  and  of  the  condition 
of  the  railway  tracks.  But  in  all  probability  he  obtained  knowl< 
edge  of  the  condition  of  the  railway  tracks  on  the  very  first  day  of 
his  employment,  for  it  is  admitted  that  he  was  a  competent  rail- 
road man ;  and  with  such  knowledge  he  remained  in  the  company's 
jj^^  employment,  not  merely  a  day,  or  several  days,  but 

TuT  to'  m-  about  two  and  one  half  months.    The  question  then 
^^"'  ariste,  did  the  company,  after  the  plaintiff's  intestate 

acquired  such,  knowledge,  remain  negligent  as  towards  him  \  It  is 
true  that  masters  must  not  expose  their  servants  or  employees  to 
any  unnecessary  hazards.  It  is  also  true  that  every  master  must 
exercise  reasonable  and  ordinary  care  and  diligence  to  provide  his 
servant  or  emplovee  with  a  reasonably  safe  place  at  which  to  work, 
and  with  reasonably  safe  machinery,  tools,  implements,  appliances, 
and  instrumentalities  with  which  to  work ;  but  in  the  very  nature 
of  things  men  must  sometimes  work  in  dan^rous  places,  and  with 
dangerous  instruments  or  machinery,  and  m  all  such  cases  thev 
may  ri^htfuUv  engage  to  do  so,  and  be  employed  to  do  ^ ;  and, 
when  rightfully  employed  to  do  so,  neither  the  employer  nor  the 
emplovee  can  properly  be  charged  with  culpable  ne^li^nce  as 
towards  the  otner.  In  such  cases  all  that  can  be  require  of  the 
employer  is  that  he  shall  see  that  the  employee  is  informed  with  re- 
spect to  all  the  dangers  and  hazards  incident  to  the  work ;  and, 
when  this  is  done,  the  employee  will  assume  all  the  risks  and 
hazards  of  his  employment.  The  employer  must  always  act  in 
&:ood  faith  towards  his  employee,  and  see  as  far  as  he  reasonably 
L  that  the  employee  doeTnit  take  any  unknown  riBks  or  hazard^ 
but  where  the  employer  and  the  employee  are  equally  competent 
to  judge  of  the  risks  and  hazards,  and  lioth  have  equal  knowledge 
of  the  surroundings,  the  employer  cannot  be  culpably  negligent  as 
towards  the  employee,  although  the  work  may  be  dangerous  or 
haziurdous,  and  although  it  might  be  made  safer  by  the  employer 
if  he  should  choose  to  do  so.  In  some  cases  it  is  very  difficult  to 
determine  which  of  two  ways  of  doing  a  thing  is  the  better  and 
the  safer  way  (and  it  is  claimed  by  the  defendant  that  this  is  one 
of  such  casee),  and  in  such  cases  witnesses  could  easily  be  found 
who  would  testify  on  either  side,  and  that  either  way  was  a  safer 
and  a  better  way  than  the  other.  !Now,  in  such  cases,  an  employer 
should  certainly  have  the  privilege  of  adopting  the  way  or  the  plan 
which  might  seem  best  to  him ;  and  if,  after  adopting  a  plan,  he 
should  inform  his  employee  as  to  which  of  the  putns  ne  had 
adopted,  or  if  the  employee  should  obtain  knowled^  as  to  which 
of  tne  plans  had  been  adopted  without  being  expres^y  so  informed, 
it  could  hardly  be  said  tnat  the  employer  was  guilty  of  any  cul- 
pable negligence  as  towards  his  employee,  althou^  it  might  be  that 
the  plan  not  adopted  was  the  safer  and  the  better  plan.     Indeed, 
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in  such  a  case,  the  employer  and  the  employee  might  be  in  f  nil  and 
complete  agreement  ana  concordance  that  the  plan  adopted  was 
.  the  safer  and  the  better  plan ;  and  in  snch  a  case  neither  snonld  be 
charged  with  cnlpable  negligence  as  towards  the  other.  In  snch  a 
case,  it  should  be  assumed  that  the  employee  was  hired  and  paid 
for  taking  the  risk,  and  that  he  voluntarily  assumed  the  risk, 
dulpable  negligence  on  the  part  of  one  person  as  towards  another 
always  involves  a  breach  of  duty  on  the  part  of  the  former  as 
towards  the  latter.  Where  there  is  no  breach  of  duty,  there  can  be 
no  culpable  negligence ;  and  it  is  only  for  negligence  of  a  culpable 
character  that  any  person  can  be  held  responsible  in  law.  W  here 
an  employee  is  hired  and  paid  for  assummg  a  known  danger,  and 
the  thing  itself  is  not  contrary  to  law,  it  cannot  properly  oe  said 
that  the  nirer  has  been  guilty  of  any  breach  of  duty  as  towards  the 
person  hired,  and  therefore  it  cannot  be  said  that  the  hirer  has  been 
guilty  of  any  culpable  negligence  as  towards  the  person  hired. 

It  is  claimed  on  the  part  of  the  plaintiff's  intestate,  and  perhaps 
rightly,  that,  where  the  dan^r  is  not  obvious  or  imminent,  the 
employee  may  rightfully  continue  in  the  employment  of  the  master 
witnout  being  chargeable  with  contributory  n^ligence. 
Some  of  the  authorities  lend  support  to  this  view ;  but 
still,  if  we  recognize  this  view  as  correct,  and  if  the  danger  is  as 
well  known  to  the  servant  as  it  can  be  to  the  master,  anotner  prin- 
ciple entere  in  to  prevent  the  servant  from  recovering  from  the 
master  for  any  injuries  that  might  result  from  the  supposed 
danger ;  and  that  principle  is  this :  If  the  servant  has  full  knowl- 
edge of  the  danger,  and  continues  in  the  master's  employment 
without  complaint,  receiving  from  the  master  full  pay  for  his  ser- 
vices, he  assumes  the.risk  himself  of  the  known  danger,  and  waiv'es 
anjr  negligence  that  might  otherwise  be  imputable  to  the  master. 
This  distinction  between  contributory  negligence  on  the  part  of 
the  servant  and  the  waiver  of  the  niaster^s  negligence  on  the  part 
of  the  servant  has  been  recognized  in  some  of  the  books;  out, 
while  it  may  be  admitted  that  there  is  ample  room  for  such  a  dis- 
tinction, still  it  is  doubtful  whether  the  distinction  can  be  of  much 
practical  value.  In  all  cases  of  contributory  negligence  the  em- 
ployee has  in  some  sense  waived  tiie  negligence  of  the  master ;  for 
by  encountering  the  danger,  he  says,  in  effect,  ^^  There  is  no  danger 
except  such  as  I  will  wholly  assume  myself ;"  and  in  all  cases  of 
the  waiver  of  the  master's  negligence  the  servant  has,  in  some 
sense,  by  his  own  negligence,  contributed  to  the  resulting  injury. 
The  better  view,  perhaps,  of  the  subject  is  this :  When  the  danger 
is  not  obvious  or  imminent,  and  both  the  employer  and  employee, 
with  full  knowledge  of  the  same,  enter  into  the  contract  of  em- 
ployment, or  continue  the  same,  neither  party  is  ^iltyof  culpable 
negligence  as  towards  the  other ;  while,  if  the  aanger  is  obvious 
ana  imminent,  and  it  is  encountered  by  the  servant,  then  both 
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parties  are  equally  guilty  of  culpable  negligence — that  of  £he  em- 
ployee being  culpable  contributory  negligence.  In  all  cases,  tbe* 
continuance,  on  the  nart  of  the  aervant,  in  the  master's  employ-, 
ment,  with  full  knowie(^e  of  the  danger,  is  either  negligence  or  it 
is  not  negligence.  If  it  is  negligence,  and  injury  results,  then  no 
recovery  can  be  had,  because  of  the  culpable  contributory  negli- 
gence of  the  servant ;  but,  if  it  is  not  negligence  on  the  part  of 
the  servant,  then  neither  can  it  be  negligence  on  the  part  of  the* 
master.  What  the  servant  may  lawfully  do  without  negligence, 
the  master  may  lawf uUv  hire  him  to  do  without  n^ligence.  The- 
master  cannot  be  bound  to  take  greater  care  of  the  servant  than 
the  servant  is  of  himself.  If  the  danger  is  such  that  an  ordinarily 
prudent  man  could  assume  it  without  being  guilty  of  negligence,, 
then  the  same  facts  and  the  same  reasoning  wnich  would  show  this 
would  also  show  that  there  could  not  be  any  culpable  negligenco 
or  any  breach  of  duty  on  the  part  of  another  person  for  hiring  him 
to  assume  it.  There  cannot  be  negligence  on  the  part  of  the  one, 
and  not  on  the  part  of  the  other,  where  both  are  capable  of  under* 
standing  the  danger,  and  both  are  fully  informed  as  to  all  the 
facts. 

There  are  cases  where  a  servant,  knowing  the  danger,  may  never- 
theless recover ;  but  this  is  not  one  of  such  cases.  Usually,  whero 
some  instrument  or  appliance  has  become  unsafe  from  use  or  other- 
wise, and  the  danger  irom  its  use  is  not  imminent  or  obvious,  the 
servant  may  continue  in  the  master's  employment,  and  use  it  for  a 
short  time,  with  the  expectation  that  the  master  will  restore  the 
defective  instrument  or  appliance  to  its  former  condition.  Also, 
where  the  master  has  been  informed  with  regard  to  some  defect 
in  some  instrument  or  appliance^  and  he  agrees  to  remedy  the 
defect,  the  servant  may  continue  tor  a  reasonable  time  in  the  mas- 
ter's employment,  so  as  to  give  him  an  opportunity  to  fulfil  his 
promise.  Also,  where  the  danger  is  one  to  which .  tne  servant  i& 
not  exposed  in  the  ordinary  course  of  his  employment,  but  is  one 
which  ne  is  at  the  time  required  to  immediatdy  encounter  by  a 
special  command  of  his  master  or  of  a  superior  servant,  without 
time  for  reflection  or  choice  on  the  part  of  the  servant,  he  may 
obey  the  command  without  being  guilty  of  contributory  negli- 
gence, or  without  forfeiting  his  ri^t  to  recover  in  case  injury  re- 
sults. But  not  one  of  these  cases  is  the  present  case.  The  plain- 
tifiPs  intestate  could  have  had  no  hope,  in  the  present  case,  that 
the  railways  tracks  would  ever  be  changed ;  there  was  no  promise- 
that  they  would  be  changed ;  they  were  just  as  they  were  when 
they  were  originally  constructed ;  and,  in  the  ordinary  course  of 
his  employment,  the  plaintiff's  intestate  was  using  them  every  day^ 
and  knew  that  he  must  so  use  them  every  day. 

We  have  carefully  considered  this  case,  and  after  such  careful 
consideration  we  have  come  to  the  conclusion  that  the  defendant 
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has  not  been  gaflty  of  any  breach  of  duty  as  tbwards  the  plaintifPs 
intestate,  and  therefore  baa  not  been  gailty  of  any  culpable  ne^li- 
ffence  as  towards  him ;  and,  under  t&  facts  of  this  case,  we  think 
tnis  question  is  a  question  of  law  for  the  court,  and  not  one  of  fact 
for  the  jury ;  and,  as  these  viewa  harmonize  with  the  dedsion  of 
the  court  l)elow,  its  judgment  must  be  affirmed. 
(All  the  justices  concurring.) 

Blocking  Rails — Protection  to  Servanti — ^It  is  the  duty  of  company  to  use 
all  reasonable  means  of  protection  as  to  dangers  from  extrinsic  causes.  Mis- 
souri Pac.  R.  Co.  V.  Watts,  32  Am.  &  Eng.  R.  R.  Cas.  277. 

When  injury  was  occasioned  in  coupling  cars  by  unblocked  frogs,  witness 
cannot  be  asked  what  danger  is  from  that  source,  or  whether  a  person  coup- 
ling cars  could  see  frog  or  track.  Burlington,  etc.,  R.  Co.  «.  Coates,  15  lb. 
265,  and  see  Batterson  «.  Chicago,  etc.,  R.  Co.,  8  lb.  123;  Houston  &  T.  C» 
B.  Co.  V.  Fowler,  lb.  504;  Durkin  v.  Sharp,  lb.  520. 

See  note  to  LouisYille,  etc.,  R.  Co.  v.  Bnce,  po9t. 
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V. 

LoznoEBGANy  by  Next  Friend. 

(Admnee  Casey  lUmmt.    May  15,  1886.) 

In  an  action  for  damages  brought  against  a  railroad  company  for  injuries 
sustained  by  its  negligence,  and  the  only  negligence  upon  which  plaintiff 
bases  his  right  of  recovery  against  defendant,  is  that  the  switch  at  the 
junction  in  which  plaintiff's  feet  were  caught  was  unblocked  ;  where  it  is 
apparent  from  the  evidence  that  unblocked  switches  have  been  in  use  od 
the  various  railroads  all  over  the  country  for  years,  and  it  is  a  fair  inference 
that  the  blocking  of  switches  is  yet  but  an  experiment, — the  failure  to  use 
a  new  device  for  blocking  does  not  render  the  company  liable  for  injury 
occasioned  thereby. 

It  is  not  enough  to  prove  that,  in  the  opinion  of  witnesses,  blocked 
switches  are  safer  Tot  the  employee,  as  the  law  does  not  require  the  employer  to 
furnish  absolutely  safe  machinery,  or  the  most  approved  pattern ;  the  com- 
pany is  only  required  to  furnish  that  which  is  reasonably  safe  and  proper  for 
the  purpose  for  which  it  is  constructed. 

Appbal  from  a  judgment  of  a  Second  District  affirming  the 
judgment  of  the  Circuit  Court  rendered  for  plaintiff  in  an  action 
for  damages  brought  by  an  employee  of  a  railroad  company  for  in* 
juries  received  by  negligence  of  the  company.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Thomas  F.  WithroWy  James  C  HutchmSy  and  WeUs  cfe  Keithley^ 
for  appellant. 

Wuson  dh  RoAim  and  PuterlHmgh  <&  Pvierbaugh  for  appellee. 
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Cbaig,  J. — This  was  an  action  on  the  case  brought  by  Thomas 
Londergan  against  the  Chicago,  Rock  Island  &  Pacific  B.  Co.  to 
recover  for  an  injury  received  on  the  18th  day  of  December,  1883, 
:.^8ulting  in  the  loss  of  an  arm.  The  declaration  contains  but  one 
Facts.  count,  in  which  it  is  averred  that  the  defendant  owned 

and  operated  a  railroad  from  Chicago  to  Bock  Island  through  the 
village  of  Bureau  Junction,  and  also  a  branch  from  Bui'eau  Junc- 
tion to  Peoria ;  that  on  the  18th  day  of  December,  1883,  plaintiff 
was  in  the  employ  of  the  defendant  as  a  brakeman  on  freight  trains, 
aud  at  way  stations,  such  as  Bureau  Junction,  to  assist  in  switch- 
ijhg,  coupling,  and  uncoupling  cars,  and  that  while  so  employed  it 
tvas  the  duty  of  the  defendant,  to  enable  engines  and  cars  at  said 
Bureau  Junction  to  pass  from  one  track  to  another,  to  provide  a 
6iife  turnout  and  properly  block  the  joints  thereof,  so  as  to  enable 
plaintiff,  and  others  employed  in  like  service,  to  perform  the  same 
with  reasonable  safety,  let  the  defendant,  not  regarding,  etc., 
did  not  use  proper  care  and  skill  in  constructing  its  turnout  at  said 
Bureau  Junction  from  its  main  line  to  said  branch  railroad,  and 
neglected  to  properly  block  the  joints  thereof ;  and  the  plaintiff 
avers  that,  at  the  date  above  mentioned,  at  said  Bureau  Junction, 
while  the  plaintiff  was  engaged  in  coupling  or  uncoupling  cars,  and 
was  using  due  -care  and  caution,  and  without  notice  of  the  defective 
manner  in  whichs  aid  turnout  had  been  constructed,  and  the  danger- 
ous way  in  which  the  joints  had  been  left,  and  of  which  the  de- 
fendant had  due  notice,  the  foot  of  the  plaintiff  became  fastened 
in  the  joint  of  said  turnout,  when  a  car  of  the -defendant,  then  in 
motion,  drew  him  upon  the  track  of  the  railroad,  and  the  wheels 
of  a  car  of  the  defendant  passed  over  his  left  arm,  crushing  the 
same  so  that  it  had  to  be  amputated,  and  the  plaintiff  was  thereby 
greatly  hurt,  bruised,  and  became  lame  and  disordered,  and  so  re- 
mained hitherto,  during  all  which  he  suffered  great  pain,  etc 

It  will  be  observed  that  the  only  negligence  upon  which  the 
plaintiff  bases  his  right  of  recovery  against  the  railroad  company 
IS  that  the  switch  at  Bureau  Junction,  m  which  plaintiff's  foot  was 
caught^  was  unblocked. 

•  It  will  only  be  necessary  to  look  at  the  evidence  introduced  on 
the  trial,  for  the  purpose  of  determining  whether  the  instructions 
given  for  the  plaintiff  presented  the  law  to  the  iuiy  which  should 
govern  the  case  as  made  by  the  testimony.  Ihe  evidence  intro- 
duced in  regard  to  the  use  of  locks  in  switches  is  not  voluminous. 
The  first  witness  called  upon  this  question  was  the^neral  agent  of 
the  Chicago,  Burlington  &  Quincy  Bailroad  at  f  eoria ;  he  testi- 
fied that  tne  frogs  and  parts  of  tracks  where  one  track  diverges 
from  another  are  nearly  all  blocked  in  the  company's  vard  in 
Peoria ;  blocks  have  been  in  a  year  or  a  year  and  a  half ;  tne  same 
is  the  case  in  the  Burlington  road  in  Oalesburg  and  Burlington. 
Many  of  the  guards  and  frogs  of  the  Peoria  &  Pekin  Union  are 
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blocked  in  Peoria.  The  witness  stated  that  he  had  been  at  Peoria 
three  jears,  and  no  one  had  been  injured  in  a  switch  either  before 
or  after  the  blocks  were  pnt  in.  On  cross-examination  the  witness 
testified  that  the  Burlington  rpad  has  4,000  miles  of  road,  and  lie 
does  not  know  whether  the  blocks  add  to  the  safety  of  the  men 
operating  the  road  or  not.  Also  Brewer,  a  switchman  in  Peoria  & 
rekin  Union,  testified  that  with  few  exceptions  that  company  in 
Peoria  has  its  switches  blocked;  they  are  put  in  to  keep  any 
one  from  being  caught ;  there  is  danger  when  they  are  not 
blocked,  if  a  man  should  get  his  foot  caught  and  the  cars  were 
moving  towards  him.  By  having  blocks  put  in,  it  would  bej)retty 
hard  for  a  man  to  set  his  foot  below  the  oall  of  the  rail.  He  also 
^tated  that  the  only  other  road  he  ever  saw  use  blocks  was  the 
Burlington ;  that  was  a  dififerent  block ;  his  acouaintance  with 
blocking  is  limited  to  Peoria  and  Oalesburg.  T.  B.  Burnett, 
superintendent  of  the  Peoria  &  Pekin  Union  B.  testified  that 
he  was  using  Holt's  patent  block ;  there  are  other  appliances ;  he 
has  tried  filling  in  between  the  rails  with  cinders ;  that  is  used  in 
the  Wabash;  something  of  that  kind  is  used  on  many  dififerent 
roads,  not  universally.  The  blocking  is  to  keep  men  from  catch- 
ing their  feet  between  the  rails ;  there  is  no  absolute  safety,  it  is 
more  safe  than  without  them.  The  necessity  for  something  for  a 
f ootguard  is  known  and  recognized ;  as  to  the  practice  of  using 
blocks,  could  not  say, — ^it  is  not  universal ;  not  half  the  roads  use 
them.  The  Hart  patent  block  was  first  -recommended  te  witness 
by  the  defendant ;  the  defendant  owns  this  patent  and  uses  it  on 
its  road. 

James  Bedman  testified  that  the  tracks  of  the  defendant  were 
blocked  in  Peoria.  S.  L.  Cunningham,  yardmaster  for  the  Bur- 
lington road,  testified  that  the  Burlington  road  used  oak  blocks 
sawed  to  fit  the  rail  or  switeh ;  the  idea  was  to  keep  the  men  from 
getting  their  feet  in  the  frogs.  The  Peoria  &  Pekin  Union  uses 
blocks,  but  of  a  different  kind.  On  cross-examination  he  stated 
the  blocks  were  an  experiment,  and  are  yet  The  witness  also 
shows  that  no  blocking  was  used  by  the  defendant  at  Bureau 
Junction.  The  foregoing  is  the  substance  of  the  evidence  intro- 
duced, in  regard  to  bu)cking  frogs  and  switehes,  and  upon  the  evi- 
deuce  thus  presented  the  court  gave  for  the  plaintiff  an  instruction 
as  follows : 

"  You  are  instructed  by  the  court  on  the  part  of  the  plaintiff 
that  the  law  requires  a  railroad  company  to  use  reasonable  and 
ordinary  care  and  diligence  in  providing  and  ms^intaining  reason- 
ably  safe  structures,  tracks,  side  tracks,  switehes,  turnouts,  and 
others  appliances  required  for  the  reasonable  safety  of  its  employ- 
ees ;  and  if  it  fails  to  do  so,  and  in  consequence  of  such  failure  on 
its  part,  an  injury  happened  to  one  of  its  employees  or  servants, 
when  in  the  Ime  of  his  employment  as  such  servant,  and  while  in 
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the  exercise  of  due  and  reasonable  care  and  cantion,  then  in  snch 
case  the  railroad  company  would  be  liable  for  the  injury  or  in- 
juries thus  received." 

As  an  abstract  proposition  of  law  it  is  not  claimed  that  this  in- 
struction is  incorrect,  but  it  is  contended  that  under  the  pleading 
and  evidence  in  this  case  the  instruction  was  improper,  and  that  it 
could  do  no  less  than  mislead  the  jury.     The  runnins  i 
geavANT-         of  trams  on  a  railroad  is  a  dangerous  service,  and  the 
""^  employees  of  a  railroad  company  engaged  in  that  ser- 

vice are  subject  to  many  hazards  which  are  not  incident  to  other 
departments  of  labor.  An  employee  who  engages  in  the  service 
of  a  railroad  companv  in  the  running  of  its  trains  is  presumed  to 
do  so  with  a  knowledge  of  the  dangers  incident  to  such  service, 
and  he  assumes  the  risks  of  its  ordinary  hazards.  An  employer  is 
not  bound  to  furnish  for  his  workmen  ihe  safest  machinery,  nor 
to  provide  the  best  methods  for  its  operation,  in  order  to  save  him* 
self  from  responsibility  from  accidents  resulting  from  its  use.  If 
the  machinery  be  of  an  ordinary  character,  anS  such  as  can  with 
reasonable  care  be  used  without  danger  to  the  employee,  it  is  all 
that  can  be  required  from  the  employer.  Payne  v.  Beese,  100  Pa. 
8t.  306.  It  is  also  a  well-settled  proposition,  in  this  and  in  the 
courts  of  other  States,  that  a  railroad  company  is  not  bound  to 
furnish  absolutely  safe  machinery  for  its  employees.  The  law 
imposes  upon  the  company  the  obligation  to  use  reasonable  and 
oroinary  care  and  diligence  in  providing  suitable  and  safe  machin- 
ery, tracks  and  switches,  engines,  etc.,  for  the  use  of  those  engaged 
in  its  service.  The  machineir  and  other  devices  furnished  the 
employee  in  operating  the  road  are  not  reauired  to  be  the  best  or 
of  the  most  improved  kind,  or  to  be  absolutely  safe.  It  is  suffi- 
cient if  the  same  are  reasonably  safe.  Camp  *Point  Mfg.  Co.  v. 
Ballon,  71  111.  418 ;  Simmons  v.  Chicago  &  T.  R.  Co.,  110  111. 
340.  The  rule  on  this  subject  is  stated  m  Lake  Shore  &  M.  S.  B. 
Co.  V.  McCormick,  74  Ind.  447,  as  follows :  "  The  master's  obliga- 
tion is  not  to  supply  the  servant  with  absoluteljr  safe  machinery, 
or  with  any  particular  kind  of  machinery ;  but  his  obligation  is  to 
use  ordinary  and  reasonable  care  not  to  subject  the  servant  to  ex- 
traordinary and  unreasonable  danger. 

^^  When  a  master  employs  a  servant  to  do  a  particular  kind  of 
work,  with  a  particular  kind  of  implements  and  machinery,  the 
master  does  not  agree  that  the  implements  and  machinery  are  free 
from  danger  in  their  use,  but  he  agrees  that  such  implements  and 
machinery,  to  be  used  by  snch  servant,  are  sound  and  fit  for  the 
purpose  intended,  so  far  as  ordinary  care  and  prudence  can  dis- 
cover; .  .  .  and  the  servant  agrees  that  he  will  use  such  imple- 
ments with  care  and  prudence ;  if,  under  such  circumstances,  harm 
or  injury  come  to  the  servant,  it  must  be  ranked  among  the  acci- 
dents the  risk  of  which  the  servant  must  be  deemed  to  have  as. 
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earned  wheD  he  entered  into  such  service.  . .  •  Keither  companies 
nor  individuals  are  bound,  as  between  themselves  and  their  ser- 
vants, to  discard  and  throw  away  their  implements  or  machinery, 
upon  the  discovery  of  every  new  invention  which  may  be  thought 
or  claimed  to  be  better  than  those  they  have  in  use ;  but  if  they 
take  ordinary  care,  and  exercise  ordinary  prudence  to  keep  their 
implements  or  machinery  in  sound  repair,  so  that  harm  does  not 
result  to  the  servant  for  want  of  such  sound  condition  of  the  im- 
plements or  machinery  used,  then  such  individuals  or  companies 
will  not  be  responsible  to  servants  for  any  injury  which  may  oc- 
cur to  them  in  the  use  of  such  implements  and  machinery."  See 
also  McOinnis  v.  Canada  South  Bridge  Co.,  49  Mich.  .466 ;  Smith 
V.  St.  Louis,  K.  C.  &  N.  R  Co.,  69  Mo.  32. 

Keeping  in  view  the  principles  of  law  above  announced,  which 
should  control  the  responsibility  of  employer  to  employee,  and 
the  relation  existing  between  tnem,  it  is  quite  apparent  that  the 
instruction  complained  of  was  calculated  to  misIeiEtd  the  jury  in 
their  deliberations  upon  the  evidence.  It  will  be  observed  that 
the  only  negligence  charged  in  the  declaration  is  that  the  defend- 
ant, in  constructing  its  turnout  or  switch,  had  failed  to 
block  the  joints  thereof,  and  the  purpose  of  the  evi-  gAjntrr  of  to- 
deuce  introduced  by  the  plaintiff  m  reference  to  the  ewncns. 
use  of  .blocks  was  to  prove  this  averment  of  the  declara- 
tion. When,  thereiore,  the  court  instructed  the  jury,  for  the 
plaintiff,  that  the  law  requires  a  railroad  company  to  use  reasonable 
and  ordinary  care  and  diligence  in  proviaing  and  maintaining 
reasonably  safe  structures,  tracks,  side  tracks,  switches,  turnouts, 
etc.,  and  if  it  fails  to  do  so,  and  an  injury  happen  in  consequence 
thereof  to  an  employee  in  the  exercise  of  due  and  reasonable  care, 
then  the  railroad  company  would  be  liable,  the  jury  must  have 
understood  from  the  mstruction  that  the  railroad  company  was 
absolutely  required  to  use  blocks  in  its  switches  and  turnouts. 
There  was  no  other  negligence  charged  in  the  declaration  to  which 
this  instruction  could  refer.  Had  it  been  proven  that  an  un- 
blocked switch  or  turnout  was  unsuitable  or  unsafe,  or  that  defend- 
ant had  not  used  proper  care  and  skill  in  constructing  its  turnout 
or  switch  at  Bureau  Junction,  a  different  question  might  be  pre- 
sented ;  but  such  was  not  the  case.  It  is  apparent  from  the  evi- 
dence that  unblocked  switches  have  been  m  use  on  the  various 
railroads  all  over  the  country  for  years,  and  it  is  a  fair  inference 
from  the  evidence  that  the  blocking  of  switches  is  yet  but  an  ex- 
periment ;  the  invention  is  yet  in  its  infancy.  At  all  events,  the 
utmost  that  can  be  claimed  for  the  new  appliance  is  that  where 
blocks  are  used  it  may  be  safer  for  the  employee  than  where  the 
switch  is  constructed  according  to  the  old  plan.  Conceding  this 
to  be  true,  as  we  have  seen  from  the  authorities  cited,  the  railure 
to  use  the  new  device  does  not  render  the  company  liable.    It 
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must  appear,  before  the  defendant  can  be  held  liable,  that  the 
switch  or  tarnout  as  constructed  and  used  was  not  reasonably  safe, 
or  that  is  was  not  constructed  with  the  usual  care  and  skill ;  an 
employer  is  not  required  to  change  his  machineir  in  order  to  ap- 
ply or  adopt  any  new  invention.     Whart.  Neg.  §  213. 

The  fact  that  a  few  of  the  railroads  of  the  country  have  adopted 
the  new  device,  or  that  the  defendant  has  used  it  on  a  part  oi  its 
\  road,  is  not  enough  to  establish  its  utility  and  establish  negligence 
in  every  other  road  that  adheres  to  the  old  system.  The  old  system 
of  constructing  switches  must  be  condemned.  It  must  appear  that, 
unblocked  switches  are  unfit  for  the  purpose  for  which  they  are  con- 
structed. It  is  notenough  to  prove  tnat,  in  the  opinion  of  witnesses,, 
blocked  switches  are  safer  for  the  employee,  as  the  law  does  not  re- 
quire the  employer  to  furnish  absolutely  safe  machinery,  or  the  most 
approved  pattern;  he  is  only  required  to  furnish  that  which  is  shown 
to  be  reasonably  safe  and  proper  for  the  purpose  for  which  it  i& 
constructed.  Under  the  facts  as  established  oy  the  evidence,  we 
think  the  instruction  was  calculated  to  mislead  the  jtiry.  The 
second  instruction  given  was  also  calculated  to  mislead,  ny  it  the 
jury  was  told  plaintiff  might  recover  damages  for  any  permanent 
mjnry  sustained  by  him  if  they  found  from  the  evidence  that  the 
plaintiff  has  sustained  permanent  in jurjr  from  the  acts  complained  of 
in  this  case.  What  acts  were  complained  of  ?  Only  the  omission 
to  block  the  joints  of  the  turnout ;  and  dearly  it  was  not  the  prov- 
ince of  the  court  to  tell  the  jury  that  omission  was  a  wrongful 
act.  If  the  inry  understood  the  instruction  in  that  way,  as  Siey 
might  well  ao,  it  was  obviously  prejudicial  to  defendant,  and  the 
giving  of  it  was  error. 

The  judgment  of  the  appellate  and  circuit  courts  will  be  re- 
versed, ana  the  cause  remanaed. 

MuLEET,  Ch.  J.,  Shops  and  Magbxtdkb,  JJ. — We  do  not  con- 
cur in  the  opinion  in  this  case. 

Unblocked  Frogi-^See  Lake  Shore,  etc.,  B.  Go.  e.  McGonnick,  5  Am.  & 
Eng.  R  R.  Cas.  474;  Mayes  e.  Chicago,  etc.,  R  Co.,  8  lb.  587.  Bee  note  to 
Rush  V.  Missouri  Pac.  R  Co.,  arUe^  and  note  to  Louisville,  etc,  R  Co.  e» 
Brice,  |Mi£. 
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Abbl,  Appellant^ 

V. 

Fbbs't,  xto.  of  Delawabe  and  Hudson  Canal  Oo.,  Bespondent 

(Advanea  OoiSy  New  Tcrk,    DeeemSber  7,  1886.) 

It  is  the  duty  of  a  railroad  company  to  make  and  promulgate  rules  which, 
if  faithfully  observed,  will  give  reasonable  protection  to  its  employees  ;  and 
whether  it  is  negligent  in  that  respect  in  a  given  case,  is  a  question  for  the 
jury. 

Appeati  from  Indgment  of  general  term,  third  department, 
entei'ed  after  motion  for  a  new  trial  on  exceptions  directed  to  be 
heard  in  the  first  instance  at  general  term.  Action  for  negligently 
killing  plaintiff's  testator.    Nonsuit  granted  at  circuit 

N.  U,  Moah  for  appllant. 

Z.  B.  Pike  for  respondent. 

Pee  Cueiam. — ^The  plaintiflPs  testator  was  a  car  repairer  in 
the  employ  of  the  defendant,  and  while  under  one  of  its  cars 
standing  upon  a  side  track  engaged  in  making  repairs,  its  employ- 
ees usin^  an  engine  carelessly l)acked  a  car  against  it,  and  thus  he 
came  to  nis  death. 

The  principal  claim  on  the  part  of  the  plaintiff  is  that  the  evi- 
dence tended  to  show  that  tne  defendant  had  not  made  and 
promulgated  proper  rules  for  the  government  of  its  employees,  and 
hence  that  its  negligence  in  that  respect  should  have  been  submit- 
ted to  the  jury. 

The  law  imposes  upon  a  railroad  company  the  duty  to  its  employ- 
ees of  diligence  and  care,  not  only  to  furnish  proper  and  reasonably 
safe  appliances  and  machinery,  and  skilful  and  caref nl  co-employees, 
but  also  to  make  and  promulgate  rules  which,  if  faithfully  observed, 
will  give  reasonable  protection  to  the  employees.  Slater  v.  Jewett, 
85  14.  Y.  761 ;  s.  c,  39  Am.  Rep.  627 ;  feesel  v.  N.  T.  Cent.,  etc., 
E.  Co.,  70  N.  Y.  171 ;  Sheehan  v.  Same,  91  Id.  339 ;  s.  c,  12 
Am.  &  Eng.  R.  E.  Cas.  235  ;  Danna  v.  Same,  92  Id.  639. 

It  appears  that  the  managers  of  some  railroads  in  this  country 
have  aaopted  a  rule  substantially  like  this:  "A  blue  flag  by  day 
and  blue  light  by  night  placed  in  the  draw-head,  or  on  the  platform 
or  steps  of  the  car  at  the  end  of  train,  or  cars  standing  on  a  main 
track  or  siding,  denotes  that  car  i*epairmen  are  at  work  underneath. 
The  car  or  train  thus  protected  must  not  be  coupled  or  moved  until 
28  A.  &  E.  R.  Ca8.-«9 
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tlie  blue  signal  is  removed  by  the  repairmen."  This  is  certainly  a 
very  efficient  rule,  and  if  faithfully  and  carefully  observed  would 
give  reasonable  protection  to  repairman. 

The  plaintiff  contends  that  it  was  under  the  circumstances  of 
this  case  a  question  for  the  jury  to  determine  whether  the  defend- 
ant, for  the  protection  of  its  repairmen  engaged  in  a  peculiarly 
hazardous  work,  should  not  have  promulgated  such  a  rule  or  one 
substantially  as  efficient.  The  only  rule  the  defendant  had  made 
bearing  upon  this  case  was  as  follows :  '^  A  red  flag  by  day  and  a 
red  lantern  by  night,  or  any  signal  violently  given,  are  signals  of 
danger,  on  perceiving  which  the  train  must  be  brought  to  a  fcQl 
stop  as  soon  as  possible,  and  not  to  proceed  until  it  can  be  done 
witn  safety." 

This  rule  seems,  from  its  phraseology,  to  have '  been  mainly,  if 
not  exclusively,  intended  for  tiie  government  of  moving  trains,  and 
was  not  very  well  adapted  for  the  protection  of  men  under  station- 
ary cars  upon  side  tracks  engaged  in  making  repairs.  There  was 
no  rule  prohibiting  the  removal  of  the  signal,  and  the  signal  was 
not  intended  exclusively  for  the  protection  of  such  men,  nor  did 
it  give  notice  that  human  life  was  in  danger. 

It  matters  not  that  there  was  a  custom  or  rule  among  the  repair- 
men in  the  emplov  of  the  defendant  at  Mechanicville  that  they 
should  place  a  red  flag  at  each  end  of  the  cars  which  they  were  repair- 
ing. It  does  not  appear  that  that  rule  was  regularlv  promulgated  by 
the  defendant,  or  tnat  obedience  to  it  was  required  by  the  defendant ; 
nor  does  it  appear  that  it  was  printed  or  generally  known  to  the 
engineers  engaged  in  running  trains. 

It  appears  that  it  was  a  common  and  frequent  occurrence  for 
engines  and  cars  to  be  switched  upon  the  side  tracks  at  Mechanic- 
ville without  any  check  or  hindrance  from  any  one  having  control 
of  the  tracks  at  that  place,  and  thus  the  repairman  engaged  under 
and  about  cars  seem  to  have  been  exposed  to  constant  periL 

We  do  not  perceive  how  it  was  possible  to  say  as  matter  of  law 
that  the  rules  of  the  defendant  were  proper  and  sufficient  for  the 
protection  of  its  repairmen,  and  that  it  should  not  have  taken 

S eater  precautions,  Dv  rules  or  otherwise,  for  their  safety.    We 
ink  the  facts  should  have  been  submitted  to  the  jury,  and  that  the 
nonsuit  was  improper. 

The  judgnient  should  be  reversed  and  new  trial  ordered,  costs 
to  abide  event. 

All  concur  except  Easl,  J.,  not  voting,  and  Mtllwb,  J.,  taking 
no  part. 
Judgment  reversed. 

Rules  for  better  Protection  of  Servants — Duty  of  Company  to  Eftabllth. — 
When  a  servant  was  injured  by  colliBibn  of  regular  train  with  wild-cat 
train,  Tieldy  that  the  question  was  for  the  jury  to  decide  whether  the  company 
had  omitted  to  do  anything  it  might  have  done  in  the  way  of  establishing 
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rules  to  preyent  ooUiBion.  Sheehaa  ir.  N.  Y.,  eto.^  R,  Co.,  13  Am,  &  Eng.  R. 
R.  Cas.  285. 

Company  must  make  reasonable  rules  for  safety  of  its  aerviuiits.  Lake 
Shore,  etc.,  R.  Co. «.  Layelly,  5  lb.  549. 

See  note  to  Louisyille,  etc.,  R.  Co.  «•  Brice,  potL 


Bajus 

V. 

Stbaousb,  B.  &  N.  T.  R.  Oo. 

(Adfxmee  Casey  yew  Tori.     October  12,  1886.) 

Plaintiff,  in  uncoupling  defendant's  cars,  caught  his  foot  in  a  brake-beam. 
He  signalled  the  engineer,  but  his  signal  was  not  at  once  seen.  When  per- 
<;eiYed,  the  engine  was  reversed,  and  the  train  stopped  immediately,  but  too 
late  to  prevent  injury  to  plaintiff.  The  engine  was  defective,  and  hard  to 
reverse,  which  is  plaintiff's  ground  of  action.  Eddy  that  the  defect  in  the 
engine  was  not  the  cause  of  the  injury,  and  defendant  was  not  liable. 

Danforth  and  Andrews,  J. J.,  dissent. 

Appeal  from  a  decision  of  the  general  term  of  the  supreme 
court,  in  the  fonrth  department,  affirming  judgment  in  favor  of 
the  plaintiff,  entered,  upon  verdict  of  a  jury,  at  the  Onondaga 
circuit,  and  an  order  denying  a  motion  for  a  new  trial  upoq  the 
minutes. 

Action  to  recover  damages  for  personal  injuries  sustained  bj  an 
'emplo;^ee  of  the  defendant* 

Louis  Ma/rsJiaU  for  appellant,  Syracuse,  B.  &  N.  T.  R.  Oo. 
.   Mr.  Goodell  for  respondent,  Louis  Bajus. 

Eakl,  J. — The  plaintiff  was,  in  1877,  the  yard-master  of  the 
defendant  at  Syracuse,  and  as  such  it  was  his  duty  to  superintend 
and  aid  in  the  shifting  of  cars,  and  to  couple  and  uncouple  cars. 
The  shifting  engine  at  that  place,  on  the  day  alleged  in  the  com- 
plaint, was  attached  to  12  cars ;  and,  after  drawing  them  a  short 
distance  up  an  ascending  ^ade,  it  became  stalled,  and  then,  under 
the  direction  of  the  plaintiff,  the  engine  was  backed  so  as  to  enable 
Mm  to  uncouple  some  of  the  cars.    For  that  purpose  facts. 

he  went  between  two  cars^  while  they  were  moving  slowly  back- 
ward, and  his  foot  cauffht  under  abraKe-beam,  and  he  was  aragged 
along  about  45  feet,  when  a  car- wheel  ran  over  one  of  his  le^,  and 
crushed  it  so  as  to  make  its  amputation  necessary.  This  action  was 
brought  to  recover  damages  for  the  injury  thus  caused,  and  the 
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claim  of  the  plaintiff  is  that  the  injarj  was  due  solely  to  neglect 
chargeable  to  the  defendant. 

The  plaintiff  does  not  complain  that  the  road-bed,  or  the  cars, 
or  an^  of  the  appliances  which  he  was  required  to  use,  were  in- 
snfficient  or  ont  of  order.  His  sole  complaint  is  that  the  engine 
was  ont  of  repair,  and  insufficient  for  the  ase  to  which  it  was 
devoted,  and  against  it  he  makes  these  complaints,  which  I  will 
notice  specially :  (1)  The  flues  of  the  engine  were  foul,  and  some- 
what stopped  up.  The  only  effect  of  this  was  that  steam  was 
Seneratea  less  rapidly,  and  the  power  of  the  engine  was  thus 
iuiinished.  (2)  The  main  valve  in  the  steam-chest  leaked,  and 
that  diminished  the  power  of  the  engine  by  just  so  much  as  the 
steam  escaped,  and  liad  no  other  effect.  (3)  ^ut  the  more  serious 
defect  was  that  the  throttle-valve  leaked. 

One  effect  of  a  leakage  of  steam  through  the  throttle-valve  is 
that  the  steam  cannot  be  entirely  shut  off,  and  the  consequence  is 
that  an  engine  with  such  a  defect  may  move  from  its  position, 
when  placed  at  rest,  unless  blocked.  But  when  the'throttle-valve 
is  open,  and  the  engine  in  motion,  there  can  be  no  leakage,  as  all 
the  steam  passes  through  the  open  valve ;  and  hence  this  defect 
does  not  interfere  with  flie  power  of  the  engine.  There  is  no  other 
effect  caused  by  the  leaking  of  the  steam  through  the  throttle-valve^ 
which  is  the  only  one,  so  far  as  I  can  perceive,  which  can  be  claimed 
to  have  any  bearing  here.  In  the  case  of  such  leaking,  it  is  fre- 
quently more  difficult  to  throw  over  the  lever,  and  thus  reverse 
me  engine.  The  claim  of  the  plaintiff  is  that  when  his  foot  was 
caught,  he  immediately  signallea  the  engineer  to  stop,  and  that,  if 
the  throttle-valve  had  been  in  order,  the  engineer  could  have  more 
readily  reversed  the  engine,  and  thus  have  arrested  its  motion  before 
his  leg  was  crashed.  !But  the  difficulty  with  this  claim  is  that  the  un- 
disputed facts  stand  in  its  way.  There  is  no  proof  that  the  engineer 
saw  or  heard  plaintiff's  signal  when  he  first  gave  it.  The  onfy  per- 
son who  was  upon  the  engine,  and  saw  what  took  place  there,  wa& 
called  as  a  witness  by  the  plaintiff ;  and  he  testified  that  when  the 
engineer  heard  the  signal  given  by  the  plaintiff  he  at  once  threw 
over  the  lever,  and  reversed  the  engine,  and  that  he  did  this  quickly, 
and  without  any  difficulty,  and  tlius  arrested  the  motion  of  the 
engine,  so  that  thereafter  it  passed  backward  only  about  five  feet. 
The  defect  in  the  throttle-valve,  therefore,  had  iio  relation  what- 
ever to  this  accident,  and  the  plaintiff's  sole  reliance  for  the  main- 
tenance of  his  action  must  be  upon  the  defective  condition  of  the 
fluea,  and  of  tlie  main  steam-valve,  the  sole  consequence  of  which 
was  the  diminished  power  of  the  engine. 

These  defects  may  have  diminished  the  power  of  the  engine  by 
several  horsepower,  so  diat  the  engine,  instead  of  being,  for  in- 
stance, 80  horsepower,  was  only  70.  It  matters  not  that  this 
diminished  power  came  from  these  defects,  nor  how  the  engine 


NEGLIQBNOE— 9B0ZIMATS  CAUSE.  601 

came  to  be  of  only  70  horse-power.  The  responsibility  for  the 
defects  is  no  greater  than  it  would  have  been  if  the  defendant  ha4 
furnished  a  new  engine  of  precisely  the  same  power.  The  plain- 
tiff was  familiar  with  the  capacity  and  power  of  the  en^ne,  and  in 
no  way  entrapped  or  deceived  b^  its  use.  Suppose,  tnen,  the  de- 
fendant had  furnished  a  new  engine  of  70  horse-power — precisely 
the  same  power  which  we  may  assume  this  had  at  the  time  of  the 
accident — upon  what  principle  could  it  be  said  that  it  would  be 
liable  for  such  an  acciaent  ?  Oan  it  be  laid  down  as  a  principle  of 
law  that  it  is  bound  to  furnish  to  its  employees  engines  suitable  and 
adequate  in  power  to  every  emergency  !  Who  but  the  employer 
shall  determine  how  powerful  an  engine  shall  be  at  any  place  and 
for  any  purpose?  Suppose,  at  this  place,  the  defendant  had  fur- 
nished an  engine  capable  of  moving  but  three  cars  at  a  time,  and 
running  but  10  miles  an  hour,  and  the  plaintiff  had  known  it, — 
could  he  justly  complain  of  it?  Would  such  an  engine,  in  any 
legal  or  proper  sense,  be  dangerous  !  If  an  employer  should  furnish 
to  an  employee  a  horse  which,  from  natural  weakness  or  from 
disease,  should  not  have  strength  for  the  work  in  hand,  and  the 
employee  should  in  consequence  thereof  receive  some  injury,  could 
he  nold  the  employer  responsible  for  his  damages?  These  inquiries 
need  not  be  pursued.  The  answers  to  them  are  obvious.  This 
was  not  a  dangerous  engine,  and  it  did  not  cause  the  injury.  That 
was  caused  by  the  brake-beam  accidentally  catching  plamtifiPs  foot, 
and  the  engme  simply  failed  to  rescue  him  from  the  danger  in 
which  he  was  placed.  It  was  an  accident  which  the  defendant  had 
no  reason  to  anticipate,  and  hence  it  was  not  bound  to  have  an 
engine  there  adequate  to  avert  its  consequences.  It  cannot  be 
cliarged  with  negligence  in  not  foreseeing  that  such  an  accident 
mi^ht  occur,  and  that  then  the  engine  would  lack  power  to  stop 
suddenly  enough  to  ward  off  injury.  A  more  powerful  engine 
could  start  a  train  more  suddenly,  and  for  the  same  reason  could 
stop  one  more  suddenly. 

It  would  impose  upon  every  railroad  company  very  embarrass- 
ing, onerous,  and  unjust  responsibilities,  if,  in  the  case  of  accidents 
with  moving  trains,  it  was  to  be  a  subject  of  inquiry  ^^^^  ^^^ 
before  a  jury  whether  the  particular  accident  might  not  BAn^^uroMj^ 
have  been  avoided  with  an  engine  of  greater  or  less 
power.  If  this  engine,  drawing  a  train  upon  a  railroad,  had,  in 
consequence  of  its  imperfect  condition,  become  stalled,  so  that  the 
passengers  and  freight  failed  to  reach  their  destination  in  proper 
time;  or  if  it  had  broken  down,  and  thereby  injured  some  one;  or 
if,  when  placed  at  rest,  it  had  run  away,  in  consequence  of  the 
leakage  through  the  throttle-valve,  different  questions  would  have 
been  presented  for  our  consideration.  But  without  violating  any 
rules  that  have  been  laid  down  for  the  protection  of  employees, 
we  are  constrained  to  hold  in  this  case  that  this  was  not,  as  to  the 
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plaintiff,  a  dangerous  engine;  that  it  was  reasonably  safe  and 
proper ;  and  that  there  was  no  negligence  on  the  part  of  the  de- 
lendant  in  patting  it«to  the  service  in  which  it  was  employed ; 
and  that,  therefore,  upon  the  facts  as  they  now  appear,  the  plain- 
tiff has  no  cause  of  action  against  the  defendants ;  and  this  con- 
clusion finds  ample  support  in  the  cases  of  Burke  v.  Witherbee,  98 
N.  T.  562 ;  Marsh  v.  Chickering,  101  N.  Y.  396 ;  s.  c,  5  N.  E. 
Eeptr.  56 ;  Sweeney  v.  Berlin  &  Jones'  En.  Co.,  101  N.  Y.  530 ; 
8.  c,  5  K  E.  Rep.  358.  ^ 

^  In  the  case  of  Marsh  v.  Chickering,  Judge  Miller,  following 
prior  authorities,  said :  ^^  The  rule  is  that  the  master  does  not  owe 
to  his  servants  the  duty  to  furnish  the  best  known  or  conceivable 
appliances ;  he  is  simply  required  to  furnish  such  as  are  reason- 
ably safe  and  suitable ;  such  as  a  prudent  man  would  furnish  if  his. 
own  life  were  exposed  to  the  danger  that  would  result  from  un- 
suitable or  unsafe  appliances.^'  Suppose,  in  that  case,  the  ladder 
had,  when  new,  been  furnished  with  hooks  and  spikes,  and  they 
had,  by  use,  been  broken  off,  how  could  it  have  been  claimed  that 
the  liability  of  the  master  would  be  different  ?  Would  the  master 
have  been  bound  to  replace  hooks  and  spikes  which  had  come  ofE^ 
while  he  owed  no  duty  to  his  servant  originally  to  place  them 
upon  the  ladder?  So,  here,  was  the  defendant  bound  to  restore 
this  engine,  by  repairs,  to  the  power  which  it  originally  possessed, 
while  it  owed  no  duty  to  purchase  a  new  engine  of  greater  horse- 
power than  this  then  possessed  ?  It  is  plain  that  the  answer  to  these 
questions  should  be  m  the  negative.  Jones  v.  Granite  Mills,  12& 
Mass.  84;  Kelley  v.  Silver  Spring  Co.,  12  R.  I.  112;  Smith  v. 
Railway  Co.,  69  Mo.  34 ;  Fort  Wayne,  etc.,  R.  Co.  v.  Gildersleeve, 
33  Mich.  133 ;  Western,  etc.,  R  Co.  v.  Bishop,  50  Ga.  465 ;  Won- 
der V.  Railroad  Co.,  32  Md.  411 ;  Philadelphia,  etc.,  R.  Co.  v. 
Keenan,  103  Pa.  St  124. 

The  judgment  should  ^theref ore  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  event. 

Rapallo,  Miller,  and  Fmon,  JJ.,  concur.  Danfobth,  J.,  reads 
for  affirmance.  Andbews,  J.,  concurs.  Rvgeb,  C.  J.,  takes  no 
part. 

Danfobth,  J.  (dissenting). — ^ITpon  the  trial,  it  appeared  that 
the  plaintiff  was  in  the  service  of  the  defendant  as  yard-master, 
and,  in  the  performance  of  his  duty,  was  shifting  cars  in  its  freight- 
yard.  The  train  of  twelve  cars,  part  of  them  empty,  was  drawn  a 
short  distance  up  a  slight  grade,  towards  a  switch,  where  part  were 
to  be  cut  off,  but  the  resistance  proved  too  much  for  the  engine, 
and  it  was  stalled.  The  train  was  then  slowly  backed,  to  enable 
the  plaintiff  to  take  off  a  portion  of  the  cars.  To  do  this,  he 
stepped  between  the  third  and  fourth  cars,  but  found  a  square  pin^ 
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driven  fast  in  a  ronnd  hole,  and  immovable.  He  then  tried  the 
other,  all  the  time  keeping  up  with  the  movement  of  the  train. 
This  pin  also  was  tight,  and,  before  he  could  remove  it,  his  right 
foot  was  caught  between  the  brake-beam  of  the  car  be-  facw. 

hind  and  the  ground.  He  at  once  signalled,  and  the  engineer  at- 
tempted to  stop,  but,  before  he  succeeded,  the  plaintiffs  other  foot 
caught  in  a  frog,  and  he  was  pulled  partly  down,  the  car  wheel  ran 
upon  his  leff,  and  when  the  train  stopped,  the  wheel  stood  on  his 
knee,  which  was,  of  course,  fractured,  and  the  le^  afterwards 
amputated.  Between  signalling  to  stop  and  the  finS  stroke  the 
plamtiff,  pushed  also  by  the  brase-beam,  had  hobbled  along  on  one 
foot  the  length  of  a  car  and  a  half,  or  45  feet.  He  recovered  dam- 
ages, upon  the  ground  that  the  injuries  complained  of  resulted 
from  the  defendant's  failure,  in  the  exercise  of  ordinary  care,  to 
provide  a  suitable  engine  for  his  use  in  the  work  required.  It  is 
too  well  settled  to  permit  discussion  that  a  master  is  under  an 
obligation  to  use  due  care  to  supply  its  servant  with  suitable  in- 
struments and  moans  to  carry  on  the  business  intrusted  to  him. 
That  a  locomotive  engine  was  necessary  upon  occasions  like  the 
one  in  question,  that  one  was  furnished,  and  that  it  in  fact  was  de- 
fective, I  do  not  understand  to  have  been  controverted.  Indeed, 
at  the  end  of  the  plaintiffs  case,  and  again  at  the  close  of  the  evi- 
dence on  both  sides,  the  defendant,  m  moving  for  a  nonsuit, 
claimed,  not  that  no  defect  was  proven,  but  "that  the  evidence 
failed  to  establish  anv  defect  in  the  locomotive  which  contributed 
to  plaintiff's  injury ;'''  and,  again,  "  that  it  fails  to  show  that  any 
detect  existed  in  the  locomotive  of  sufficient  importance  to  charge 
the  defendant  with  knowledge  of  its  existence,"  or  that  it  was  ''  of  ^ 
a  sufficiently  serious  character  to  charge  the  defendant  with  negli- 
gence in  permitting  the  locomotive  to  be  used  in  its  business."  ^y 
implication,  certainly,  the  existence  of  defects  was  conceded,  and 
their  effect  and  consequence  only  called  in  question.  The  motion 
being  denied,  the  propositions  involved  in  it  were  submitted  to  the 
jury  in  a  charge  to  which  no  exception  was  taken. 

I'hey  were  to  told  to  inquire — "  First,  whether  the  engine  in 
question  was  actually  unsafe  or  not ;  and,  secondly,  whether  de- 
fendant knew,  or  ought  to  have  known,  of  its  condition."  The 
trial  judge  also  said  to  them  :  "  It  is  not  only  necessary  that  the 
plaintiff  should  satisfy  you  that  the  defendant  was  guilty  of  negli- 
gence, but  also  that  this  negligence  caused  the  injury  ot  which  he 
complains."  And,  calling  attention  to  t&e  particulars  alleged 
against  the  defendant,  added  :  "  Did  these  defects,  if  they  existed, 
— the  defect  in  this  throttle-valve,  the  defect  in  this  main  valve, — 
either,  or  both  combined,  cause  the  injury  ?"  He  also  said :  "  If 
you  find  that  the  defects  existed,  that  the  defendant  had  notice  of 
them,  and  that  those  defects  caused  this  injury,  then  you  reach  the 
third  question  of  f act^  and  that  is,  whether  or  not  the  plaintiff  was 
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guilty  of  any  negligence  on  his  part  that  contributed  to  this  in- 
lury ;"  adding :  "  No  matter  how  gross  the  negligence  of  the  de- 
fendant may  have  been  on  the  occasion  in  qnestion,  if  the  plain- 
tiff,  by  slight  nejgligenoe  on  his  part,  contnbated  to  the  injury 
which  he  received,  he  cannot  recover ;"  and,  these  questions  having 
been  answered  by  the  jury  in  favor  of  the  plaintiff,  the  proposu 
tions  to  which  the  attention  of  the  trial  judge  was  called  are  re- 
stated upon  the  appellant's  points,  and  upon  them  the  defendant 
mainly  relies  to  get  rid  of  the  finding  of  the  jury. 

As  to  the  alleged  want  of  care  or  vigilance  on  the  plaintiff's  part, 
it  is  enough  to  say  that  the  evidence  was  quite  sufficient  to  permit 
that  tribunal  to  find  that  there  was  no  departure  by  him  from  the 
line  of  duty,  or  the  requirements  of  his  service, — no  recklessness 
or  carelessness  on  his  part, — contributory  to  the  accident ;  but,  on 
the  contrary,  a  faithful  application  by  him,  to  the  want  in  hand, 
of  the  lessons  of  a  long  experience  in  similar  operations. 

The  substantial  quei^on  is  whether  there  is  evidence  reasonably 
tending  to  show  that  the  injury  resulted  from  any  defect  in  the 
engine.  Its  throttle-valve  leaked.  So  did  its  main  valve,  or,  as  it 
is  sometimes  called,  the  valve  in  the  steam-chest.  Its  fines  were 
badly  stopped  up.  The  various  uses  of  these  parts  of  the  engine 
are  explained  by  witnesses.  The  fines  connect  the  fire-box  witn 
the  smoke-box,  and  present  the  radiating  surface,  through  which 
heat  is  conducted  to  the  water,  and  steam  generated.  The  throttle- 
valve  admits  or  shuts  off  steam  from  the  cylinders,  and  regulates 
its  supply.  The  valves  in  the  steam-chest  are  intended  to  govern 
the  admission  and  exhaust  of  steam  to  and  from  the  cylinder,  and, 
when  in  fit  order  to  perform  their  function,  will  admit  steam  to  one 
end  only  of  the  cylinders  at  one  time,  and  allow  its  escape  from 
that  end  as  soon  as  it  is  admitted  to  the  other,  and  must  cover  the 
steam-ports,  so  as  not  to  permit  steam  to  escape  from  the  chest  into 
the  exhaust-port.  The  throttle-vdve  is  controlled  by  the  engineer. 
He  may  direct  the  steam  into  either  end  of  the  steam-chest,  and 
thus  give  a  backward  or  forward  motion  to  the  engine,  or  exclude 
it  altogether,  and  make  it  motionless.  It  is  obvious,  then,  that  it 
is  of  the  greatest  importance  that  a  throttle-valve  should  remain 
closed  and  tight  after  steam  is  shut  off.  If  it  opens  accidentally, 
by  reason  of  defective  gearing,  or  other  cause,  or  if  it  is  so  worn 
as  to  leak,  that  result  follows  which  led  to  the  action  of  Cone  v. 
Delaware,  L.  &  W.  R.  Co.,  81  N.  T.  206  ;  s.  c,  11  Am.  &  Eng. 
R.  R.  Cas.  57.  There,  through  a  leaky  valve,  steam  escaped  into 
the  cylinder;  the  engine  was  put  in  motion  without  the  inter- 
vention of  the  engineer ;  the  plaintiff  was  crushed  between  two 
cars ;  and  the  defendant,  by  reason  of  the  unfit  conditi(m  of  the 
engine,  was  charged  with  negligence,  and  held  liable  for  the  injury. 

The  evidence  shows  that  the  engine  in  the  case  at  bar  was  in  the 
same  condition.     It  had  more  than  once  before  this  accident  moved 
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off  when  no  person  controlled  it.  It  had  been  left  standing,  but 
the  steam  passed  into  the  cylinder  in  spite  of  the  adjustment  of 
the  valve  by  the  engineer  with  intent  that  it  shoold  remain 
stationary.  Speaking  of  the  very  time  of  the  accident,  one  witness 
says :  ^'  S^either  the  engineer  nor  any  other  nlan  could  shut  the 
throttle-valve  off  so  that  she  conld  stay  still."  To  effect  that,  be- 
sides placing  the  lever  in  the  centre,  it  was  necessary  to  block  the 
wheels, — a  stick  placed  each  side  of  the  driving-wheel,  so  she  could 
go  neither  one  way  nor  the  other.  Again :  **  The  throttle-valve 
^aked  whenever  the  engine  was  used."  "  The  throttle  would  leak 
so  the  steam  would  accumulate  in  the  cylinder,  so,  when  you  went 
to  throw  over  [the  lever],  you  couldn't;  and,  when  you  did  throw 
over,  she  would  jump,  and  you  couldn't  couple  after  her  with 
safety,  as  you  ougnt  to  do ;"  and,  illustrating  tne  effect  of  the  un- 
regulated passage  of  steam  through  the  leaking  valve  into  the  chest, 
the  witness  says:  ^^  You  could  not  depend  upon  her;  if  you  threw 
her  a  little  too  far  ahead,  she  would  take  a  jump,  and  if  you  threw 
her  the  other  way,  she  would  jump  backwards.  At  that  rate  you 
can't  couple  cars.  If  the  engine  was  going  backward,  and  you 
wanted  to  stop  her,  the  engineer  would  throw  her,  and  the  minute 
he  got  over,  so  the  steam  got  over  the  other  side  of  the  piston,  he 
would  throw  her  up  in  the  centre.  The  engine  would  churn  back- 
ward and  forward  till  the  steam  got  out  of  the  cylinder." 

Another  witness,  familiar  with  the  engine,  and  accustomed  to  its 
use,  states  that,  when  wishing  to  keep  it  stationary,  he  not  only 
^^  hauled  her  up  in  the  centre,"  but  ^^  put  a  block  on  each  side  of 
the  driving-wheel,  and  set  the  brake  on  the  tender." 

Another  witness,  an  engineer  in  defendant's  employ  on  and  be- 
fore January  2Y,  1877,  and  then  running  this  en^e,  says:  ^^At 
that  time  the  en^ne  was  in  very  bad  condition.  Her  main  valve 
leaked ;  that  is,  tne  steam  blew  through, — ^that  is  what  I  call  leak- 
ing. The  throttle-valve  leaked,  and  she  was  a  very  hard  engine  to 
handle.  ...  A  leaky  throttle- valve,  to  my  notion,  makes  an  engine 
harder  to  handle,  and  a  good  deal  worse  to  stop.  I  think  that 
when  the  throttle  leaks, — ^that,  of  course,  throws  the  pressure  on 
the  valve  all  the  while,  when  the  throttle  leaks ;  and  the  more 
pressure  on  the  valves,  the  harder  it  is  to  handle  the  engine ;  that  is 
my  idea  of  it." 

Another,  an  engineer  of  abundant  experience  in  the  yards  of  the 
Central  B.  Co.  in  shifting  trains,  and  wnose  competency  is  not  dis- 
puted, says,  in  answer  to  a  question  embodying  the  defects  referred 
to,  that  such  an  engine  is  not  in  a  safe  condition  to  do  shifting 
with,  because  "you  wouldn't  have  control  of  it."  If  you  receive 
"  a  si^al  to  stop,  you  can't  stop  any  too  quick.  When  you  are 
stopping,  if  you  have  an  engine  with  a  leaky  throttle,  moving 
along  slowly,  as  you  would  be,  of  course,  the  steam  would  act 
against  you.    You  would  naturally  have  a  little  momentum,  and 
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shut  your  throttle  off,  with  your  hand  on  the  lever,  ready  to  revei^e- 
at  the  signal ;  and,  if  that  tnrottle  leaked,  it  would  be  just  the  same 
as  if  the  throttle  was  partially  opened,  and  the  steam  flowing  on 
into  the  dry-pifjes,  and  from  the  dry-pipes  into  the  steam-chest ; 
and,  of  conrsie,  if  you  reversed  your  engine,  you  might  get  it  over,, 
and  you  might  not.    If  you  are  just  slacking  up  to  uncouple,  and 


you  give  her  a  little  steam,  and  then  shut  her  off,  and  move  back 
by  the  momentum  you  have  ffot,  a  leaky  throttle  would  have  the 
same  tendency  as  though  the  throttle  was  open,  upon  your  motion 


backward ;  it  increases  your  motion  as  lon^  as  you  aon't  reverse 
your  lever.  If  your  lever  is  in  the  backward  motion,  and  you  shut 
off  the  throttle,  then,  if  she  leaks,  it  gives  you  more  momen- 
tum, to  the  extent  of  the  leak.''  Again,  the  witness  savs :  ''  A 
leak  in  the  throttle  has  the  effect  upon  a  locomotive  which  would 
be  had  if  the  throttle  were  partly  open ;  that  is  to  say,  there  is 
alwavs  some  steam  passing  down  to  the  steam-chest,  and  its  effect 
is  solely  upon  the  power  of  the  engineer  to  manage  the  lever.  It 
takes  the  certainty  of  handling  the  engine  away  from  him ;  its 
effect  is  to  interfere  with  the  management  of  the  locomotive." 

As  to  the  existence  of  these  defects,  and  their  importance,  there- 
fore, the  evidence  is  overwhelming.  Did  the  defendant  have 
notice  of  them  ?  Possibly  not,  in  words,  that  the  valves  leaked — 
NoncB.  that  this  or  that  particular  part  was  affected  ;  but  of 

the  general  weakness  and  inutility  of  the  engine  he  had  reiterated 
notice.  In  the  first  place,  it  was  an  old  engine,  and  repeatedly  in 
the  defendant's  repair-shops.  Harvey,  who  for  four  years  ran  for 
the  defendant,  and  with  this  engine  in  January,  1877,  described 
her  defects,  and  asked  the  master  mechanic  ^^  to  do  some  work 
upon  her."  He  said  he  ^^  was  short  of  engines,  and  just  as  quick 
as  he  eot  a  chance  he  would  take  the  engine,  and  do  some  work 
upon  her."  Some  weeks  before  the  accident  the  plaintiff  knew  of 
the  engine  running  awav,  and  that  it  was  not  in  good  condition. 
What  ailed  it  he  did  not  know,  but  he  reported  the  engine  to  Niver, 
the  superintendent.  "  I  told  him,"  he  says,  that  "  Iwas  not  able 
to  do  my  work  with  that  engine.  He  asked  me  what  was  the  mat- 
ter with  her,  and  I  told  him  I  didn't  know ;  so  he  ^ve  me  an 
order  on  the  master  mechanic  to  give  me  another  engine ;  but  he 
had  nothing  to  give  me  in  place  of  it.  He  gave  me  an  order. 
That  [producing  a  paper]  is  the  order.  He  wrote  it,  and  signed 
it."  These  are  its  words :  "  Buchanan,  give  the  yard-master  some 
other  engine  to  do  the  work.  [Signed]  W.  K.  Niveb."  Kiver 
was  a  witness  for  the  defendant.  He  denies  nothing  of  this. 
Asked  by  defendant's  counsel  a  single  question,  "  Were  you  ever 
notified  by  anybody,  prior  to  this  accident  to  Mr.  Bajus,  that  that 
engine,  as  to  its  valves,  was  out  of  condition,"  he  answers,  ^'  I  have 
no  recollection  of  ever  being  notified  of  any  such  thing.  I  had  no 
knowledge  of  its  being  out  of  repair  with  reference  to  its  valves." 
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Tlie  master  mechanic,  however,  was  not  unfamiliar  with  the  seat 
of  probable  tronble.  Testifying  for  the  defendant,  he  says  the 
ensine  was  rebuilt  in  1874.  The  valves  were  then  fixed  by  facing 
and  surfacing,  and  three  weeks  after  that  she  came  back  for  re^ 
pairs,  and  her  throttle  was  fixed  again,  and  how  often  it  was  at  the 
repair  shop  after  that  is  not  stated. 

The  evidence  disclosed  not  merely  a  feeble  and  inefficient 
machine,  but  an  impaired  one.  The  trouble  was  not  in  its  original 
design,  but  came  from  age  and  wear.  It  needed  repairs.  The 
necessity  for  them  was  known  by  the  defendant,  but  they  were  not 
made. 

Did  the  defects  cause  the  injury  ?  The  circumstances  of  Cone's 
Case,  sfamra^  illustrates  the  effect  of  an  untimely  application  of 
steam  through  machinery  ded^ed,  but  which,  through  imper- 
fection, failed  .to  shut  it  off.  Those  of  the  case  at  bar  proxmatb 
are  in  one  respect  different.  The  engineer  was  at  his  ^'^^ 
post,  seeking  to  obey  the  signal  of  the  plaintiff.  .  He  wanted  to 
stop  the  engine.  He  chan^ea  the  lever  to  the  forward  motion,  and 
this  should  have  directed  tne  full  head  of  steam  into  the  forward 
port,  and  would  have  done  so  if  the  valve  had  not  leaked,  and  so 
permitted  part  to  go  into  the  other.  The  lever  of  the  valve  ia 
placed  under  the  control  of  the  engineer,  that  he  may  employ  the 
greatest  power  of  the  engine  by  admitting  steam  iato  the  cylinders, 
.r,  by  excluding  it,  suspend  motion,  as  in  his  judgment  the  exigency 
of  the  case  requires.  Unless  it  responds  to  his  will,  the  machine 
is  necessarily  imperfect.  If  the  steam,  without  his  action,  can  pasa 
into  the  port  ways,  to  some,  extent  he  loses  control  over  it,  and 
must  overcome  its  resistance  before  his  own  will  can  be  effective. 
In  such  a  case,  there  is  not  a  mere  loss  of  power,  but  a  misappli* 
cation  of  power.  The  steam  passing  out  is  met  by  steam  coming 
in,  and  the  motion  of  the  piston  is  necessarily  hindered.  So,  as  we 
have  seen,  it  is  testified  to  in  this  case,  the  engineer,  in  an  effort  to 
control  the  engine,  "  would  have,"  as  the  witness  says,  "  to  operate 
against  all  the  steam  in  there  [the  chest].  If  the  throttle>valve 
had  been  tight,  there  would  have  been  no  steam  in  there.''  Again, 
the  witness  says :  ^^  It  is  harder  to  handle  an  engine  when  the 
throttle  leaks  than  when  it  does  not  leak."  So,  although  ^^  you 
shut  her  off  in  the  backward  or  forward  motion,  and  the  throttle 
leaks,  she  would  go  that  motion."  In  other  words,  the  shut-off  is 
not  effectual.  The  steam  still  enters  the  chest.  Thus  it  is  ap- 
parent that  the  ports  of  the  engine  were  so  worn  and  out  of  repair 
as  to  defeat  the  object  for  which  they  were  constructed  ;  that  tney 
caused  the  machinerv  to  act  independently  of  the  control  of  the 
engineer,  and  took  from  him  the  power  to  stop  quickly,  or  make 
sudden  starts,  as  the  emer^n^  of  coupling  or  uncoupling,  or 
making  up  a  train,  requirea.  In  other  words,  a  machine  whose 
motor  was  intended  to  oe  distinct  from  its  operator,  and  so  con* 
trolled  by  him,  was  made  by  these  defects  to  act  automatically,. 
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both  as  to  power  and  movements.  In  its  principal  operations,  it 
was  independent.  Hence,  when  the  plaintiff  gave  the  si^al  to 
stop,  the  engineer  sought  to  do  so,  but,  although  the  train  was 
backing  slowly,  the  engine  failed  to  obey.  If  sound  and  in  good 
order,  it  should  have  become  motionless  after  a  few  revolutions  of 
its  wheels,  or,  as  the  jury  might  have  found,  in  the  traverse  of  less 
than  10  feet.  Had  it  done  so,  the  plaintiff  would  not  have  suffered. 
It  actually  passed  over  45  feet,  and  the  injury  occurred.  It  surely 
cannot  be  said,  as  matter  of  law,  that  it  was  not  brought  on  by  the 
incapacity  of  the  euj^ne,  by  reason  of  its  defective  condition,  to  be 
subject  to  the  will  of  the  engineer ;  nor  that  the  steam,  on  which  he 
had  a  ri^ht  to  rely  as  a  power  to  do  his  bidding,  was  not  in  fact 
applied  m  resistance  to  his  intent ;  nor  can  we  say  that  the  resist- 
ance of  the  escaping  steam,  nor  the  prolonged  motion,  made  in- 
evitable by  the  unexpected  restraint  upon  the  lever,  was  not  the 
material  and  efficient  cause  of  the  accident ;  nor  that,  by  reason  of 
the  leaky  throttle-valve,  motive  power  was  supplied  while  the 
engineer  sought  and  expected  to  exclude  it. 

To  save  the  plaintiff,  it  was  necessary  to  shut  off  steam,  and  at 
once  stop  the  engine.  The  leaky  throttle  was  as  a  throttle  partly 
open,  and  made  that  impossible.  It  might  even  ^accelerate  and 
prolong  motion  which,  except  for  that,  would  have  been  suspended. 
In  any  view,  the  action  of  the  engine  was  shown  to  have  been  un- 
natural, and  its  eccentricity  due  to  its  defective  condition.  It  was 
in  evidence  that,  if  it  had  been  sound  and  of  normal  capacity,  the 
engineer  mi^ht  have  so  checked  and  controlled  the  train  as  to  in- 
sure the  plaintiff's  safety.  It  was,  therefore,  for  the  defendant  to 
prove  that  the  injury  was  caused  without  its  fault,  and  was  to  be 
accounted  for  by  other  causes  than  one  produced  by  its  negligence. 
Seybolt's  Case,  95  N.  T.  570. 

In  Flike's  Case,  53  N.  Y.  549,  the  train  had  one  less  than  its 
usual  number  of  men,  and  the  evidence  tended  to  show  that,  if  the 
absentee  had  been  there,  he,  with  the  others,  could  have  controlled 
the  impetus  of  the  cars,  and  prevented  the  accident.  The  defend- 
ant was  held  liable,  the  court  saying :  "  As  well  might  the  com- 
pany be  relieved  if  the  train  had  started  without  an  engineer,  or 
without  brakes,  or  with  a  defective  engine."  There  the  injury 
was  occasioned  by  collision  with  cars  accidentally  broken  from  the 
train,  and  the  principal  protection  in  such  cases  was  said  to  be 
the  prompt  and  efficient  application  of  the  brakes,  and  the  defend- 
ant neld  liable  because  a  sunicient  number  of  men  to  perform  that 
duty  were  not  present.  Here  we  have  the  defective  engine  instead 
of  the  absent  orakeman.  In  principle,  the  cases  are  not  unlike. 
In  this,  a  sound  appliance  was  lacking ;  in  that,  the  full  tale  of 
operators.  The  contract  implied  between  the  parties  is  the  same ; 
the  character  of  negligence  is  the  same ;  the  consequences  of  the 
default  the  same ;  and  a  difference  in  liability  can  stand  upon 
neither  reason  nor  authority. 
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But,  in  any  aspect,  the  question  presented  turns  in  part  at  least 
upon  these  considerations,  and  is  one  of  fact ;  the  jurors,  passing 
upon  it,  have  found  that  the  injury  not  only  came  from  the  de- 
fects, but  that  the  consequences  were  such  as  might  naturally  re- 
sult from  them,  under  the  circumstances  in  which  the  plaintiff  wa& 
placed ;  and  that  the  defective  condition  of  the  engine  was  im- 
putable as  negligence  to  the  defendant,  throngh  the  non-perform- 
ance of  8C  positive  duty  to  make  those  repairs  which  it  knew,  or 
which  from  their  character  it  might  have  known,  were  needed  for 
the  efficient  and  safe  operation  of  the  machine.  Clearly,  the  evi- 
dence was  sufficient,  in  some  reasonable  view,  to  justify  these  con- 
elusions.  It  was  therefore  properly  submitted  to  the  jury,  and  the 
judgment  should  be  sustained  upon  -the  ground  warranted  by  their 
verdict,  that  the  defendant  failed  in  its  duty  to  furnish  to  its  ser- 
vant  machinery  reasonably  fit  for  the  use  to  which  it  was  to  be 
applied,  and  in  a  condition  not  to  endanger  his  safety.  To  hold 
otherwise  would  relieve  the  defendant  from  lu^t  responsibility  to 
its  employees,  and  go  far  to  abrogate  a  rule  of  action  which  up  to 
this  time  we  have  declared  to  be  unqualified,  and  by  which  a  nias* 
ter  is  required  to  use  all  reasonable  care,  diligence,  and  caution  in 
providing  for  the  safety  of  those  in  his  employ ;  and  furnishing,, 
for  their  use  in  his  work,  safe^  sound,  and  suitable  tools,  imple- 
ments, appliances,  and  machinery  in  the  prosecution  thereof,  and 
keeping  the  same  in  repair  (Benzing  v.  Stein  way,  101  N.  Y.  547 ; 
8.  c,  5^.  E.  Bep.  449),  to  the  end  ^*  that  the  servant  shall  be  under 
no  risks  from  fmperfeet  or  inadequate  machinery,  or  other  mate- 
rial, means,  and  appliances"  (Lanmg  v.  New  York  Cent.  B.  Co., 
49  N.  Y.  532).  So,  this  is  declared  to  be  (Id.)  "  a  duty  to  be  affirm 
atively  and  positively  fulfilled  and  performed ;"  and,  in  language 
governing  the  case  before  us,  is  adaed :  "  There  is  not  a  pertorm- 
ance  of  mis  duty  until  there  has  been  placed,  for  the  servant's  use, 
perfect  and  adequate  physical  means,  or  due  care  used  to  that  end" 
(id.). 

The  cases  cited  by  the  appellant  furnish  no  exception  to  these 
rules.  In  Marsh  v.  Chickering,  101  N.  Y.  896 ;  s.  c,  5  N.  E. 
Bep.  56,  the  iostrument  was  perfect  of  its  kind,  and  so  it  was  in 
Sweeney  v.  Berlin  &  Jones  En.  Co.,  101  N.  Y.  520 ;  s.  c,  5  K  E. 
Bep.  358 ;  and  we  held  that  the  master  was  not  bound  to  procure 
either  the  best  known  or  conceivable  appliances,  or  discard  an  old 
but  sound  machine  for  a  new  invention.  The  loss  to  the  plaintifi 
here  resulted  neither  from  lack  of  a  new  invention,  or  a  different 
contrivance,  but  from  a  known  imperfection,  resulting  from  the 
omission  to  repair  a  machine  which  the  defendant  was  bound  to 
keep  in  order. 

The  judgment  should  be  affirmed. 

Andbews,  J.,  concurs. 

Bee  note  to  Louidville,  etc.,  R.  Co.  v,  Brice,  post. 
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Stboblb 

V. 

Ghioaqo,  M.  and  St.  P.  B.  Co. 

(Advance  Casey  Iowa.    DecemSber  28,  1886.) 

In  an  action  by  an  employee  against  a  railroad  company  for  damages 
resulting  from  the  giving  way  of  certain  steps,  leading  up  to  a  platform  for 
loading  coal,  where  the  evidence  shows  that  the  steps  were  constantly  used 
by  him  in  his  work,  and  thev  were  not  under  the  special  care  of  any  other 
employee  except  plaintiff  and  a  fellow  workman,  plaintiff  will  be  charged 
with  negli^nce  for  not  sein^  that  the  steps  were  in  order;  and  an  instruc- 
tion to  the  jury  that  if  they  found  plaintiff  was  employed  to  handle  coal  at 
the  coal-house  and  platform,  and  nothing  was.  said  to  him  by  his  employer 
in  regard  to  looking  after  the  safety  of  the  ^ps,  then  it  was  not  a  part  of 
plaintiff's  duty  to  see  that  the  steps  were  kept  in  a  reasonably  safe  condition, 
is  error;  and  another  instruction  to  the  effect  that  plaintiff  was  bound  to 
use  ordinary  care  to  avoid  injury  does  not  take  the  place  of  a  proper  instruc- 
tion presenting  the  subject  of  plaintiff's  duty  to  the  jury. 

In  such  a  case,  an  instruction  that  the  defendant  was  liable  to  plaintiff  for 
the  negligence  of  his  co-employees  is  not  applicable  to  the  facts,  as  a  railroad 
company  is  not  so  liable  except  under  Code  Iowa,  §  1807,  which  holds  a 
railroad  company  liable  for  the  negligence  of  a  co-employee  which  ^'is  in 
any  manner  connected  with  the  use  and  operation  of  any  railway,"  and  the 
terms  *' use  and  operation"  refer  only  to  the  movement  of  trains,  of  which 
there  is  no  question  in  the  case. 

Appeal  from  district  court,  Winneshiek  county. 

Action  to  recover  damages  resulting  from  personal  injuries 
sustained  by  plaintiff  while  in  the  employment  of  defendant,  on 
the  ground  tnat  the  injuries  were  caused  by  the  negligence  of 
defendant.  There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 

Noble  cfe  tfpdegraffiox  appellant. 

Z.  BvUis  for  appellee. 

Beck,  J. — 1.  There  was  evidence  tending  to  establish  the 
following  facts :  Plaintiff,  with  another,  was  employed  to  elevate 
coal  to  a  platform  or  other  place  convenient  for  delivering  it  to 
the  tenders  of  engines.  It  was  often  necessary  for  plaintiff  and 
his  co-employee  working  with  him  to  pass  to  and  from  the  platform 
to  the  floor  upon  which  the  coal  was  first  deposited,  otairs.  or 
steps  constructed  of  planks  were  provided  for  the  use  of  these  men 
ana  others  who  had  occasion  to  ascend  to  or  descend  from  the 
facib.  platform.     While  plaintiff  was  descending  these  stairs 

at  the  time  of  the  accident,  they  gave  way,  and  he  fell  to  the  floor 
below,  receiving  the  injuries  which  constitute  the  cause  of  this 
action.    The  accident  resulted  from  a  defect  in  the  stairs,  caused 
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from  a  break  in  one  of  the  planks  used  in  their  construction,  which 
had  been  repaired.  ,The  defect  conid  have  been  readily  discovered 
by  inspection,  if,  indeed,  it  was  not  apparent  to  any  one  using  the 
stairs.  There  was  no  officer  or  employee  of  defendant  charged 
with  the  special  duty  of  inspecting  these  stairs,  to  the  end  uiat 
repairs  could  be  made  when  required.  Plaintiff  and  the  man 
working  with  hira  were  continuously  employed,  either  in  the 
room  wnere  the  stairs  were,  or  upon  the  platform  above.  There 
appears  to  have  been  no  other  employees  of  defendant  continuously 
at  work  at  the  same  place  who^'were  required  to  use  these  stairs  in 
the  discharge  of  their  duty. 

2.  The  district  court  gave  the  jury  the  following  instruction, 
introducing  the  direction  given  by  a  question,  the  answer  to  which 
announces  the  rule  of  law  recognized  by  the  court  below :  "  Was  it 
the  plaintiff's  duty,  under  this  contract  of  employment,  to  see  that 
the  stairs  in  q^uestion  were  kept  in  a  reasonably  safe  condition  ?  " 
"^^  If  you  find  trom  the  evidence  that  such  was  the  plaintiffs  duty 
tinder  his  contract  of  employment,  the  case  is  at  an  end,  and  your 
verdict  will  be  for  the  defendant.    In  deciding  this  question,  you 
will  notice  particularly  what  the  plaintiff  was  employed  to  do,  as 
shown  by  the  evidence, — what  duties  were  assignea  to  him.    If  he 
was  employed  to  handle  coal  at  the  coal-house,  and 
nothing  was  said  to  him  by  his  employer  in  regard  to  bmntucno!»- 
looking  after  the  safety  of  the  coal-house,  or  the  stairs  nbu^ct.* 
belonging  to  the  same,  then  it  was  not  a  part  of 
plaintifPs  duty  to  see  that  the  stairs  were  kept  in  a  reasonably  safe 
condition,     x  ou  will  not  construe  this  instruction  to  mean  that,  if 
plaintiff  was  not  emploved  to  look  after  the  safety  of  the  stairs,  he 
was  therefore  necessarily  relieved  from  all  obligation  to  notice  the 
stairs.     Another  instruction  upon  this  point  will  show  you  the 
extent  of  his  duty  in  this  regara.'' 

The  instruction  referred  to  in  the  last  paragraph  of  the  foregoing 
is  as  follows :  "  {7)  The  next  question  to  which  I  call  your  atten- 
tion is  this :  Did  the  plaintiff  use  ordinary  care,  on  his  part,  to 
:avoid  or  prevent  the  iniuries  of  which  he  complains?  If  he  did  not, 
he  cannot  recover  anytning.  By  ordinary  care  is  here  meant  that 
reasonable  degree  of  care  which  a  person  of  ordinary  prudence  and 
caution  woula  use  for  his  own  safety,  in  the  situation  of  the 
plaintiff,  and  under  circumstances  such  as  surrounded  him.  The 
plaintiff  was  not  at  liberty,  simply  because  he  was  a  servant  not 
charged  with  the  duty  of  looking  after  the  stairs,  if  such  was  the 
fact,  to  shut  his  eyes  to  the  condition  of  the  stairs  that  he  was 
himself  using.  He  was  required  to  use  ordinary  care,  in  the  sense 
just  defined,  in  observing  their  condition  while  using  them ;  and  if 
plaintiff  knew  of  defects  in  the  stairs  which  would  indicate  to  the 
ordinary  mind  that  they  were  unsafe  for  use,  and  if  he  continued 
to  use  tnem  in  that  condition,  without  reporting  their  condition  to 
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bis  employer,  he  was  guilty  of  negligence,  and  cannot  recover. 
So  if,  for  the  want  of  ordinary  care  and  observation,  be  failed  to 
discover  the  unsafe  condition  of  the  stairs,  and  for  this  reason 
continued  to  use  thein  until  be  was  injured,  be  was  negligent,  and 
cannot  recover." 

In  the  first  of  these  instructions  (the  fifth^,  the  district  court  held 
that  the  plaintiff,  in  the  absence  of  express  instructions  or  require* 
ments,  was  charged  with  no  duty  to  look  after  the  safety  of  the 
stairs,  or  to  see  that  they  were  kept  in  a  reasonably  safe  condition. 
In  our  opinion,  the  instruction,  so  far  as  it  announces  this  rule,  is 
erroneous.  A  workman  who  has  charge  of  or  uses  implements  or 
appliances  in  the  performance  of  his  work,  is  required  by  the  law 
to  exercise  proper  watchfulness  in  order  to  presume  them  in  a  con- 
dition whicn  will  render  them  fit  for  the  purposes  to  which  they 
are  devoted ;  and,  if  they  are  exposed  to  wear  or  destruction  from 
use,  be  must  see  that  repaira  are  made ;  or,  if  he  may  properly  re* 
store  them  to  a  fit  condition  for  use,  he  must  do  it  himself.  If 
such  repairs  may  not  be  done  by  him,  he  must  make  repoi*t  of  the 
fact  to  Lis  employer  or  other  person  having  charge  of  the  repairs 
of  the  thing.  The  interest  of  the  employer  demands  tlie  recogni- 
tion of  this  rule ;  and,  indeed,  we  think  it  is  recognized  by  all  em- 
Duty  ab  to  ploycrs  and  employees,  and  is  discovered  instinctiveW,. 
RBPAXB8.  — certainly  by  tne  exercise  of  the  common  sense  shared 

by  all  men.  And,  surely,  this  duty  rests  with  greater  weight  upon 
the  employee  when  personal  danger  to  himscli  or  others  follows 
from  the  use  of  appliances  when  out  of  repair.  The  instinct  of 
self-preservation  and  of  humanity  not  only  reveals  the  duty,  but 
prompts  to  its  faithful  discharge.  This  most  beneficent  rule  of 
the  law  extends  to  all  affairs  of  life  wherein  the  relation  of  em 
ployer  and  employee  exists,  and  forces  alike  the  protection  of 
property  and  of  life.  The  farmer  who  commits  to  tne  charge  of 
his  employee  implements,  machinery,  and  teams  for  the  prosecu- 
tion  of  his  farm  work ;  the  mechanic,  the  housekeeper,  all  rely  upon 
the  rule  for  the  safety  of  their  property,  and  the  preservation  of 
human  life.  The  facts  of  the  case  show  that  the  stairs,  the  defects 
of  which  caused  the  injury  to  plaintiff,  were  an  appliance  frequently 
used  by  him  in  the  prosecution  of  his  work,  and  they  were  not 
under  the  special  care  of  any  employee  except  plaintiff  and  bis- 
fellow  workmen.  They  were  subject  to  the  rule  we  have  stated. 
These  views  are  supported  by  the  following  cases :  Lumley  v,  Cas- 
well, 47  Iowa,  159 ;  Baker  v.  Allegheny  V.  R.  Co.,  95  Pa.  St.  211  j 
s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  142 ;  Ballon  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  54  Wis.  257 ;  s.  c.  Am.  &  Eng.  R.  R.  Cas.  480,  and  11 
N.  W.  Rep.  559 ;  Mad  River  &  L.  E.  K.  Co.  v.  Barber,  5  Ohio 
St.  541 ;  Toledo,  W.  &  W.  R.  Co.  v.  Eddy,  72  111.  138 ;  Chicago 
&  A.  R.  Co.  V.  Bragonier,  7  N.  E.  Rep.  688.  Probably,  in  each 
of  these  cases,  the  question  of  the  negligence  of  the  employee  was 
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considered  and  passed  upon  by  the  court ;  but  in  each  of  the  re- 
spective opinions  the  rule  that  he  owes  the  duty  to  inspect  the  ap- 
pliance with  which  he  works,  and  see  that  it  is  not  out  of  order,  is 
recognized. 

3.  The  district  court,  in  the  seventh  instruction  above  quoted, 
presented  the  question  of  the  case  of  plaintiff  to  the  jury,  and  held 
that  negligence  in  failing  to  discover  the  defect  of  the  stairs  would 
defeat  recovery.  But  the  requirement  of  care  and  obligations  of 
duty  are  very  different.  An  employee  is  required  to  exercise  care 
for  his  own  protection.  At  least  the  cases  only  treat  of  it  in  that 
light.  Duty  demands  that  he  should  observe  and  inspect  the  con- 
dition of  the  appliances  used  by  him,  not  only  for  his  own  protec- 
tion, but  to  promote  the  interest  of  his  employer.  This  duty  im- 
poses an  obligation  for  greater  watchfulness  than  the  requirement 
that  he  should  exercise  care.  The  instructions  upon  the  subject  of 
care  do  not  take  the  place  of  proper  directions  presenting  the  subject 
of  duty  to  the  consideration  of  the  jury. 

4.  The  court,  in  an  instruction,  held  that  defendant  is  liable 
to  the  plaintiff  for  the  negligence  of  his  co-employees. 

Under  Code,  §  1307,  railroad  corporations  are  liable  to  {STAouSmict? 
an  employee  for  the  negligence  of  a  co-employee  when 
it  is  ^'  in  any  manner  connected  with  the  use  and  operation  of  any 
railway,  or  on  or  about  which  they  shall  be  employed."  It  will  be 
remembered  that,  in  the  absence  of  such  a  statutory  provision,  such 
liability  does  not  exist,  under  prior  decisions  of  this  court.  We 
think  that  the  evidence  fails  to  show  that  plaintiff  and  any  co-em- 
ployee whose  duty  could  have  required  him  to  keep  the  stairs  in 
repair  had  anything  to  do  with  tlie  use  and  operation  of  the  rail- 
road, and  that  the  injury  resulting  from  any  negligence  connected 
with  the  stairs  was  not,  therefore,  connected  with  such  use  and 
operation.  The  coalhouse  and  staire  were  a  part  of  the  contriv- 
ances for  placing  fuel  within  easy  reach  of  defendant's  locomotives, 
and  employees  charged  with  any  duty  pertaining  thereto  had  no 
connection  with  the  use  and  operation  oi  the  railroad  which  is  con- 
templated by  the  statute.  It  is  true,  there  is  a  remote  connection, 
as  there  is  in  the  case  of  the  coal  miner  or  teamster  who  hauls  the 
coal, — ^all  being  employed  in  work  which  in  the  end  will  supply 
the  coal  to  the  locomotives ;  but  this  is  not  the  connection  contem- 
plated by  the  statute.  This  negligence,  to  render  the  corporation 
liable,  must  be  of  an  employee,  and  affect  a  co-employee,  who  are 
in  some  manner  performing  work  for  the  purpose  of  moving  a 
train,  as  loading  or  unloading  it,  superintending,  directing,  or  aid- 
ing its  movement.  The  persons  must  be  connected  in  some  man- 
ner with  the  moving  of  trains.  Work  preparatory  thereto, 
which  may  be  done  away  from  a  train,  is  not  connected  with  its 
movement. 
The  statate,  it  will  be  obaepved,  holds  the  covp«nilion  liable  for 
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the  negligence  of  a  co-employee  which  is  '^  in  any  manner  connected 
with  the  nse  and  operation  of  any  railway.''  What  is  the  use  and 
operation  of  a  railway  ?  It  is  constructed  for  the  sole  pnrpose  of 
the  movements  of  trains.  This  is  its  sole  use.  What  is  the  opera- 
tion of  a  railway  ?  They  can  be  operated  in  no  other  way  than  by 
the  movements  of  trains.  See,  in  support  of  these  views,  Foley  v. 
Chicago,  K.  I.  &  P.  K.  Co.,  64  Iowa,  644 ;  s.  c,  6  Am.  &  Eng.  R. 
R.  Cas.  161 ;  Malone  v.  Burlington,  C.  R.  &  N.  R.  Co.,  65  Iowa, 
417 ;  s.  c,  21 N.  W.  Rep.  756.  The  instruction  considered  in  this 
point  of  our  opinion  was  not  applicable  to  the  facts  of  the  case,  and 
ought  not  to  have  been  given. 

Others  questions  discussed  by  counsel  need  not  be  considered. 
For  the  errora  pointed  out  the  judgment  of  the  district  court  is  re- 
versed. 

Defective  Machinery — Servant's  Duty  to  Examine  and  Reporti — ^A  con- 
ductor had  neglected  to  examine  a  defective  brake  before  starting  train. 
Eisldj  that  if  such  conductor  was  injured  by  reason  of  such  defective  brake, 
he  could  not  recover  of  the  company,  although  it  was  the  duty  of  the  car- 
inspector  to  have  examined  the  brake  and  he  failed  to  do  so.  Alexander  o. 
Louisville  &  N.  R.  Co.  (Ky.),  25  Am.  &  Eng.  R.  R.  Cas.  468. 

Where  a  section  foreman  was  injured  by  a  defect  in  a  hand-car,  hddy  that 
be  was  not  debarred  from  recovery  on  the  ground  that  it  was  his  duty  to 
supervise  repairs  of  hand-cars  on  his  section.  Texas,  etc.,  R.  Co.  v.  Kane,  15 
lb.  218.  See  Jackson  «.  Kansas  City  R.  Co.,  lb.  178;  International,  etc.,  R. 
Co.  «.  Kindred,  11  lb.  649;  Watson  v,  Houston,  etc.,  R.  Co.,  lb.  213; 
McQueen  v.  Central  B.  R.  Co.,  15  lb.  226 ;  Richmond,  etc.,  R.  Co.  v,  Moore, 
lb.  239. 

See  note  to  Louisville,  etc.,  R  Co.  o.  Brice,  jtos^. 


LoxTisviLLB  Aim  Nashvillb  B.  Co. 

V. 

Allen's  Adm'b. 

(78  AlalHima,  494.) 

A  railroad  company  is  not  required  to  warrant  the  perfection  of  its  ma- 
chinery or  appliances,  nor  to  insure  its  employees  against  injury  from  boiler 
explosions,  or  other  like  accidents.  It  is  only  bound  to  use  due  care  and 
diligence — that  is,  the  care  and  diligence  which  a  man  of  ordinary  prudence, 
engaged  in  a  like  business,  would  exercise  for  his  own  protection  and  the 
protection  of  his  property — first  to  furnish  a  safe  and  suitable  engine,  and 
then  to  keep  it  in  that  condition. 

In  cases  of  doubt,  where  the  facts  are  disputed,  or  where  different  minds 
may  reasonably  draw  different  conclusions  from  the  same  undisputed  facts — 
the  question  of  negligence  vd  non  is  a  question  of  fact  for  the  determination 
of  the  jury;  but,  when  the  facts  are  undisputed,  and  the  inference  to  be 
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drawn  from  them  is  clear  and  certain,  it  is  a  question  of  law  for  the  decisiox^ 
of  the  court. 

For  Injuries  suffered  from  the  explosion  of  an  engine,  caused  by  a  latent 
defect,  which  was  not  visible  or  capable  of  discovery  by  the  closest  inspec- 
tion from  within  or  without,  and  which  was  in  fact  not  known  to  the  rail- 
road company  or  any  of  its  servants,  the  railroad  company  is  not  liable  to  an 
action  at  the  suit  of  a  workman  who  is  injured,  unless  it  was  guilty  of  neg- 
ligence in  failing  to  discover  the  defect. 

The  injury  having  occurred  prior  to  the  passage  of  the  act  approved  Feb- 
ruary 15,  1885  (Sess;  Acts  1884-85,  p.  115),  changing  the  rule  as  to  the  liability 
of  the  employer  to  one  of  his  servants  for  injuries  resulting  from  the  negli- 

§ence  of  other  fellow  servants;  the  fact  that  a  circumstance  pointing  to  the 
efect  was  discovered,  a  few  hours  before  the  explosion,  by  other  workmen, 
who  failed  to  report  it,  would  not  render  the  company  (or  employer)  liable. 

In  an  action  against  a  railroad  company  by  one  of  its  employees  or  ser- 
vants, to  recover  damages  for  injuries  caused  by  the  explosion  of  an  engine, 
the  onus  of  proving  negligence  is  on  the  plaintiff,  and  it  is  not'  enough  to 
prove  the  fact  of  injury  from  the  explosion ;  but  the  rule  is  different  when 
the  action  is  brought  by  a  passenger. 

A  railroad  company  is  not  required,  by  its  duty  to  its  employees  and  ser- 
vants, to  adopt  every  new  invention  or  appliance  which  may  be  useful  in  its 
business,  and  which  may  serve  to  diminish  the  risks  to  life,  limb  or  prop- 
erty incident  to  its  service ;  it  is  sufficient  to  adopt  such  as  are  ordinarily 
used  by  prudently-conducted  roads,  engaged  in  like  business,  and  sur- 
rounded by  like  circumstances. 

The  application  of  the  steam  test  for  boilers  being  shown  to  be  neither 

Sracticable  nor  s^enerally  approved,  on  account  of  its  danger ;  and  the  hy- 
raulic  test,  as  shown  by  the  evidence,  being  extraordinary  and  rarely  used, 
except  when  engines  are  first  put  in  use,  or  fail  to  work  well,  or  when  they 
are  overhauled  periodically,  the  failure  of  the  railroad  company  to  have 
either  or  both  of  these  tests  applied  to  the  defective  boiler  does  not'author- 
ize  the  imputation  of  negligence. 

Nor  can  negligence  be  imputed  to  the  railroad  company,  on  account  of  the 
failure  to  apply  the  hydraulic  test  to  the  engine  when  it  was  last  overhauled 
at  the  shops,  about  ten  months  before  the  explosion,  when  the  evidence 
shows  that  the  defect  had  only  existed  from  two  to  six  months. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

This  action  was  brought  by  Mi's.  Flora  A.  Allen,  as  administra- 
trix, to  recover  damages  for  the  death  of  her  husband,  David  M. 
Allen,  alleged  to  have  been  caused  by  the  negligence  and  wrongful 
act  of  the  defendant  corporation,  its  servants  and  agents ;  and  was 
commenced  on  the  1st  May,  1884.  The  plaintifiPs  intestate  was,  at 
the  time  of  his  death,  in  the  employment  of  the  defendant,  in  the 
capacity  of  car-inspector ;  and  lie  was  killed  on  the  morning  of 
December  2d,  1883,  in  the  yard  of  defendant,  while  engaged  in 
the  performance  of  his  duties,  by  an  explosion  of  the  boiler  of  a 
steam-engine,  which  had  just  been  taken  into  the  yard.  The  com- 
plaint alleged  that  his  death  ^'  was  caused  by  the  wrong  and  negli- 
gence of  tne  defendant  in  using  and  operating  at  said  yard  the 
said  locomotive,  which  wab  out  of  order,  unsa^,  and  unnt  to  be 
used  in  said  business ;  all  which  was  unknown  to  said  David  M. 
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Allen,  and  which,  but  for  the  want  of  proper  care  and  dih'gence, 
would  and  onght  to  have  been  known  to  said  defendant."  The 
cause  was  tried  on  issue  joined  on  the  plea  of  not  gniltj,  and  re- 
sulted, under  the  rulings  of  the  court,  in  a  verdict  and  judgment 
for  the  plaintiff,  for  $10,000. 

^^  On  the  trial,"  as  the  bill  of  exceptions  states,  ^^  it  was  shown 
that  the  defect  in  the  boiler,  which  caused  the  explosion,  was  in 
the  upper  part  of  one  of  the  boiler-sheets,  where  it  overlaps,  and 
was  riveted  upon  another  boiler-sheet  in  the  construction  of  the 
boiler.  This  flaw,  or  crack,  was  between  the  two  plates  where  they 
oveclap,  and  on  the  inside  of  the  upper  and  outer  plate,  so  that  it 
could  not  be  seen  or  detected  bv  the  closest  inspection  from  with- 
ih  or  without,  even  when  the  nues  were  taken  out  and  the  out- 
side of  the  boiler  stripped  of  the  jacket  and  lagging.  All  the 
witnesses  who  were  examined  on  this  point  testihed  that  the  de- 
fect could  not  have  been  ascertained  by  hammering  on  the  boiler, 
or  from  the  sound  of  the  hammering;  that  the  outer  and  inner 
sheets  of  the  boiler  were  in  apparently  ^ood  condition.  Some  of 
the  witnesses  gave  it  as  their  opinion,  that  proper  hydraulic  tests 
would  have  discovered  the  flaw,  or  weak  place  in  the  boiler ;  while 
others  testified  that  the  use  of  the  cold-water  test  caused  the  iron 
in  the  boiler  to  contract,  and,  if  there  was  sediment,  it  might  get 
in  the  flaw,  and  the  weak  place  might  be  held  by  the  strength  of 
the  outer  iron  ;  while,  if  steam  were  applied,  it  would  expand  the 
iron,  and,  perhaps,  would  discover  the  flaw  by  steam  coming 
through.  It  was  shown,  also,  that  when  this  test  was  used,  it 
there  was  a  defect,  there  was  danger  of  an  explosion  and  injury  to 
those  making  the  test ;  while,  if  the  hydraulic  test  was  used,  the 
water  would  ooze  through  the  flaw,  without  any  danger  of  explo- 
sion.'* 

It  was  shown  that  the  engine  was  built  by  theBogers  Locomotive 
Works,  could  carry  140  pounds  of  steam,  and  had  been  in  nse  f  or 
ten  or  eleven  years ;  that  it  drew  a  train  of  twenty  or  more  freight 
ears  from  Birmingham  to  Montgomery  the  day  before  the  al^i- 
dent,  sometimes  carrying  140  pounds  of  steam  during  the  trip ; 
that  it  had  been  sent  into  the  company's  shops  at  Louisville,  for 
repairs,  in  December,  1882,  and  came  out  of  the  shops  in  Febru- 
ary, 1883,  having  been  overhauled  and  repaired.  K.  Wells,  the 
defendant's  superintendent  of  machinery  at  Louisville,  who  was 
examined  as  a  witness  for  the  defendant,  testified  that  '^  the  engine 
was  then  sent  in  to  put  in  a  new  cylinder  and  fire-box  ;  that  he 
saw  her  when  she  came  in,  and  when  she  was  turned  out,  and  the 
engine  and  boiler  were  then  in  good  condition,  so  far  as  he  could 
see,  but  he  himself  made  no  test  to  ascertain  if  there  was  any  de*> 
feet  in  the  boiler ;"  also,  ^^  that  it  was  usual,  and  it  was  the  defend- 
ant's instructions,  to  test  the  boilers  of  the  engines  whenever  they 
were  brought  in  for  any  general  overhauling  or  repairs."    The 
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bill  of  exceptions  parports  to  set  out  all  the  evidence,  and  states 
that  ^^  there  was  no  evidence  that  the  defendant,  or  tlie  defendant's 
servant's,  had  any  actnal  knowledge  of  the  flaw,  or  of  any  defect  in 
the  boiler,"  George  Allen,  an  engineer  in  the  defendant's  em- 
plovment,  who  was  examined  as  a  witness  for  the  plaintiff,  testi- 
flea  that,  while  he  was  taking  the  engine  from  the  aepot  over  to 
the  yard,  on  the  morning  of  the  accident,  ^'  he  saw  what  he 
thought  was  a  little  smoke  near  the  sand-box,  but  paid  little  atten- 
tion to  it,  as  he  thought  the  jacket  had  been  on  fire,  and  the 
bucket,  which  he  noticed  on  his  scat  in  the  cab,  had  been  used  in 
putting  it  out ;  that  after  going  into  the  telegraph  office,  to  get 
orders,  he  walked  back  to  the  engine,  and  noticed  a  little  letJc ; 
that  he  then  called  the  engineer  of  the  train  which  was  to  follow 
him,  as  he  thought  it  could  be  fixed  with  little  troqble;"  and  after 
describing  the  explosion,  by  which  Allen  was  killed  and  the  wit- 
ness was  injured,  he  further  testified :  ^'  Witness  had  never 
noticed  any  flaw  or  defect  in  the  boiler,  and  had  never  reported 
any  defect  in  it,  as  it  was  his  duty  to  do,  if  he  had  noticed  any 
sach  thing.  He  noticed  the  steam  gaage  just  before  the  explo- 
sion, and  saw  that  the  engine  had  on  aboat  125  or  126  pounds  of 
steam :  she  had  on  plenty  of  water,  and  the  engine  was  working 
all  right  in  every  respect  apparently."  One  Hicks,  "a  night 
hostler  in  the  defendant's  shops,  whose  business  it  was  to  look  alter 
the  engines  when  they  came  in  at  night,  report  any  defects  he  saw, 
see  that  the  engines  were  properly  watered  and  fli*ed  up,  and  take 
them  to  the  depot  for  the  engineer  when  ready  to  so  out,"  was  ex- 
amined as  a  witness  for  the  defendant,  and  testifled  that,  when  the 
engine  came  in,  the  evening  before  the  explosion,  ^4ie  took  her  to 
shops,  cleaned  out  the  fire,  and  gave  her  the  usual  attention ;  that 
he  started  out  with  said  engine  and  several  others,  at  an  early  hour 
the  next  morning,  filled  their  tanks  with  water,  and  left  her  at  the 
depot  a  little  after  five  o'clock ;  that  he  then  discovered  what  he 
thought  was  smoke  coming  ont  of  the  side  of  the  engine,  near  the 
dome,  or  sandbox,  and,  thinking  it  was  the  jacket  (or  lagging)  on 
fire,  poured  ten  or  twelve  buckets  of  water  on  it,  when  it  ceased ; 
that  it  was  nothing  unusual  for  the  jacket  (or  lagging)  to  be  on 
fire,  and  it  was  customary  to  pour  water  on  it ;  that  it  was  not  re- 
garded as  a  sign  of  any  defect  or  danger ;  that  he  considered  it  a 
very  small  matter,  and  did  not  I'eport  it."  One  Cox,  the  fii*eman 
of  the  engine,  who  carried  it  over  fi*om  the  depot  to  the  yard,  was 
also  examined  as  a  witness  by  the  defendant,  and  testified  '^  that 
he  noticed  a  little  steam  escaping,  which  he  thought  was  smoke 
from  the  lagging ;  that  tliis  was  not  at  all  unusual,  and  in  such 
cases  water  is  poured  on  to  put  it  out;  that  the  steam  continued  to 
escape  on  the  way  over  to  the  yard,  but  got  no  worae  until  just 
before  the  explosion ;  that  he  had  seen  no  leaks,  or  evidence  of 
defects  in  the  boiler,  prior  to  this  escape  of  steam,  and  had  never 
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reported  it  as  nnfit ;  that  he  was  on  the  engine,  and  busy,  at  the 
time  of  the  explosion,  and  paid  no  particalar  attention  to  the  es- 
cape of  steam/'  This  was  all  the  testimony  in  reference  to  the 
flaw  or  defect  in  the  boiler,  except  that  several  experts,  who  ex- 
amined the  boiler  after  the  explosion,  expressed  the  opinion  that 
the  defect  had  existed  from  two  to  six  months ;  and  several  wit- 
nesses were  examined  by  each  party  as  to  the  different  tests  of  the 
strength  of  engines,  the  effect  of  each,  and  the  frequency  with 
which  such  tests  were  or  ought  to  be  applied. 

The  court  gave  the  following  (with  otner^  charges  to  the  jury,  at 
the  instance  of  the  plaintiff:  (1.)  "If  the  jury  find,  from  the  evi- 
dence, that  the  boiler  was  unsafe  and  unsound  at  and  before  the 
explosion ;  and  that  the  defendant,  by  the  use  of  proper  care  and 
skill,  could  have  ascertained  its  unsound  condition,  and  failed  and 
neglected  to  use  such  care  and  skill ;  and  that  the  death  of  plain- 
tiff's intestate  resulted  from  an  explosion,  caused  by  a  flaw  or  de- 
fect in  the  boiler,  then  the  defendant  would  be  liable  in  this  action," 
(2.)  "  That  whether  such  flaw  or  defect  in  the  boiler  could  have  been 
discovered,  before  the  explosion,  by  the  use  of  proper  care  and  skill, 
.  and  whether  there  was  negligence  in  the  defendant,  whereby  the 
death  of  plaintiff's  intestate  was  caused  are  questions  for  the  jury ; 
and  if  the  jury  find  that  the  death  of  said  intestate  was  caused  by 
the  negligence  of  the  defendant,  then  the  amount  of  damages  is  left 
to  the  jury,  taking  into  consideration  all  the  facts  in  evidence. 
(3.)  "  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
knew  of  the  defect  in  the  boiler,  which  caused  the  explosion,  and 
hence  the  death  of  plaintiff's  intestate;  or, if  the  jury  believe, from 
the  evidence,  that  such  defect  could  have  been  discovered  by  the  de- 
fendant, by  the  use  of  ordinary  diligence  and  care,  then  the  plaintiff 
is  entitled  to  recover."  (4.)  "A  railroad  company  is  bound  to  use 
ordinary  care  and  diligence — the  same  care  and  diligence  that  a  pru- 
dent man  uses  in  his  own  business — iiV  the  selection  of  safe  and  road- 
worthy  engines,  and  is  bound  to  use  the  same  care  to  keep  said 
engines  in  good  and  safe  condition,  and  is  bound  to  use  approved 
and.  well-known  tests  to  determine  as  to  the  safety  of  engines ;  and 
a  failure  to  use  such  care  and  diligence  is  evidence  of  negligence 
on  the  part  of  the  company." 

The  defendant  excepted  to  each  of  these  charges  as  given,  and 
requested  several  charges  in  writing,  among  which  were  the  fol- 
lowing: (1.)  "If  the  jury  believe  the  evidence,  they  must  find 
for  the  defendant."  (2.^  "  The  burden  of  proving  negligence  is 
on  the  plaintiff;  and  unless  there  is  some  testimony  other  tlian  the 
explosion  of  the  engine,  or  the  failure  to  discover  the  flaw  in  the 
boiler-plate,  to  prove  that  defendant  had  not  skilled  and  proper 
servants  to  inspect  and  repair  said  engine,  the  jury  are  bound  to 
find  that  defendant  had  such  skilled  and  proper  servants ;'  and  if 
defendant  had  such  skilled  and  proper  servants  to  repair  and  in- 
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8pect  said  en^ne,  under  the  evidence  in  this  case,  it  had  dis- 
cuarged  its  whole  duty  to  plaintiffs  intestate."  (3.)  "  Under  the 
issues  in  this  case,  the  only  charge  of  negligence  attributable  to 
defendant  is  tlie  failure  to  discover  the  flaw  in  the  boiler-plate ; 
and  if  the  defendant  had  skilful  and  competent  mechanics,  who 
inspected  and  repaired  said  engine,  then  the  failure  to  discover 
sucli  flaw  cannot  render  the  defendant  liable."  (4.)  "  UndeV  the 
evidence  in  this  case,  if  the  jury  believe  it,  the  fact  that  steam  or 
smoke  was  seen  issuing  from  the  jacket  on  the  side  of  the  engine, 
when  the  hostler  brought  it  to  the  depot  in  the  morning,  whether 
he  reported  the  same  or  not,  was  not  sufficient  to  charge  the  de- 
fendant with  negligence  in  not  then  examining  the  engine ;  espe- 
cially in  view  of  the  facts,  if  the  jury  believe  them  to  exist,  tliat  the 
escape  was  supposed  to  be  smoke  from  flre  in  the  jacket  coming  in 
contact,  with  tlie  boiler,  and  that  the  same  ceased  when  water  was 
poured  on  it."  (5.)  "  If  proper  tests  were  used  to  ascertain  the 
defect  in  the  boiler,  when  the  engine  was  overhauled  at  Louisville, 
about  February,  1883,  and  there  was  nothing  afterwards  occurring 
to  indicate  that  it  was  unsafe,  the  defendant  was  not  bound  to  ap- 
ply extraordinary  tests  for  determining  its  safety."  (6.)  "  Under 
the  evidence  in  this  case,  the  defendant  did  not  owe  to  plaintiffs 
intestate  the  duty  of  subjecting  the  engine  to  hydraulic  pressure,  to 
test  the  strength  and  safety  of  the  boiler."  The  court  refused 
each  of  these  charges,  and  the  defendant  excepted  to  their  refusal. 

The  charges  given,  and  the  refusal  of  the  charges  asked,  with 
other  rulings,  are  uow  assigned  as  error. 

Jones  (&  Fcdhner  for  appellant. 

Watts  &  Son  contra. 

SoMERviLLE,  J. — ^Thc  iutcstatc  of  the  plaintiff  was  accidentally 
killed,  in  December,  1883,  by  the  explosion  of  the  boiler  of  a  steam 
engine,  he  being  at  the  time  in  the  employment  of  the  pacts. 

defendant  railroad  company  ;  and  this  action  is  brought  to  recover 
damages  of  the  company,  for  its  alleged  negligence,  as  the  proxi- 
mate cause  of  the  injury. 

The  whole  controversy  is,  in  our  judgment,  reduced  to  one  sin- 
gle issue — that  of  negligence  vel  non  on  the  part  of  the  railroad 
company. 

The  defect  in  the  boiler,  which  was  the  cause  of  the  explosion, 
was  a  latent  or  secret  one,  not  visiWe  or  capable  of  discovery  by 
the  closest  inspection  from  within  or  without — being  dbfbct  w 
a  flaw  or  crack  in  the  upper  part  of  one  of  the  boiler-  boilbr. 
sheets,  between  two  plates  where  they  overlapped.  Neither  the 
removal  of  the  flues,  nor  the  stripping  of  the  outside  of  the  boiler 
of  the  jacket  and  lagging,  would  have  discovered  it.  Nor  could  it 
have  been  discovered  by  hammering  on  the  boiler,  or  from  the 
sound  of  the  hammering.     It  is  shown  that  both  the  outer  and 
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inner  sheets  of  the  boiler  were  in  apparently  good  condition.  The 
existence  of  the  defect  was,  for  these  reasons,  nnknown  in  fact  to 
the  defendant,  or  any  of  its  servants  or  employees. 

It  is  insisted,  however,  that  the  railroad  company  was  guilty  of 
negligence  in  failing  to  keep  the  engine  in  proper  repair,  or,  rather, 
RvAiB.  in  failing  to  discover  the  flaw  or  defect,  which  was  the 

canse  of  the  explosion,  and  npon  the  discovery  of  which  the  dnty 
to  repair  would  depend ;  that  there  was  evidence  tending  to  prove 
this  negligence,  and  that  the  question  was  one  for  the  determina- 
tion of  the  jury. 

There  was  no  absolute  duty  resting  on  the  railroad  to  furnish  a 
safe  engine  to  be  used  in  its  service.  It  was  not  required  to  war- 
rant the  perfection  of  its  machinery  or  appliances,  or  to  insure  }tB 
DuTTi.  TO  «.  employees  from  injury  from  boiler  explosions,  or  other 
®"^  like  accidents.    Its  duty  to  employees  was  only  to  use 

due  care  and  diligence — ^first,  to  furnish  a  suitable  and  safe  engine ; 
and  then,  like  cai*e  and  diligence  to  keep  it  in  that  condition.  And 
by  "  due  care  and  diligence'°we  mean  "  the  care  and  diligence  which 
a  man  of  ordinary  prudence,  engaged  in  a  like  business,  would 
exercise  for  his  own  protection,  and  the  protection  of  his  property" 
— a  care  which  must  t>e  reasonably  commensni*ate  with  tne  nature 
and  hazards  attending  the  particular  business.  Mobile  &  Ohio  K. 
Oo.  V.  Thomas,  42  Ala.  672,  713 ;  Smoot  v.  M.  &  M.  R.  Co.,  67 
Ala.  18 ;  Pierce  on  Railroads,  370-373. 

In  this  case,  there  neither  can  be  nor  is  any  negligence  iinputed, 
in  failing  to  furnish  a  good  and  safe  engine  originally.  This  is 
shown  to  have  been  done.  The  negligence  charged  is  in  failing  to 
keep  the  engine  in  a  safe  condition*  This  charge  can  be  sustained 
only  by  showing  that  there  was  negligence  in  failing  to  discover 
the  defect  in  the  boiler,  which  is  supposed  to  have  existed  not  lon- 
ger than  from  two  to  six  months  previous  to  the  date  of  the  ex- 
plosion. 

The  question  is,  then,  resolved  into  the  inquiry,  did  the  defend- 
ant use  due  care  and  diligence  to  discover  the  latent  flaw  or  crack 
in  the  boiler  which  was  the  cause  of  the  accident? 

The  question  of  negligence  is  one  of  fact  for  the  determination 
of  the  jury,  in  cases  of  doubt,  either  where  the  facts  are  disputed, 
or  where  different  minds  mav  reasonably  draw  different  inferences 
NMuaufOB.  or  conclusions.  It  is  a  question  of  law,  however,  to  be 
decided  by  the  court,  where  the  facts  are  undisputed,  and  the  in- 
ference to  be  drawn  from  them  is  clear  and  certain.  City  Council 
of  Montgomery  v.  Wright,  72  Ala.  411.  The  court  will,  accord- 
ingly, give  a  general  charge  on  the  evidence,  when  requested,  where 
the  evidence  bearing  on  the  question  of  negligence  vd  non  is  such 
as  that  the  court  would  feel  authorized  to  sustain  a  demurrer  to 
it.    Smoot  V.  M.  &  M.  Railway  Co.,  67  Ala.  15. 

The  evidence  contained  in  the  bill  of  exceptions  tends  to  show 
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but  two  grounds  upon  which  it  can  be  claimed,  with  any  show  of 
reason,  that  the  defendant  was  negligent.  The  firet  is  the  fact, 
that  three  of '  the  employees  of  the  defendant — the  engineer  who 
carried  the  engine  over  to  the  yard,  tlie  night  hostler  btidsiicx  ook- 
whose  business  it  was  to  look  after  engines  when  they  •»■"«»• 
came  in  at  night,  and  the  firenian  on  the  engine — had  each,  a  few 
hours  before  Uie  explosion,  noticed  a  small  leak  near  the  sand-box, 
from  which  there  escaped  a  small  amount  of  steam,  which  was 
supposed  to  be  smoke  coming  out  of  the  side  of  the  en^ne  near 
the  dome,  or  sand-box.  It  was  no  unusual  thing  for  smoke  to  thus 
emanate  from  the  lagging  or  jacket  of  the  engine,  and  in  such  cases 
it  could  be  stopped  by  pouring  a  few  buckets  of  water  upon  it; 
which,  in  this  case,  Hicxs,  the  night  hostler,  did  successfully,  and 
no  repoi*t  was  made  of  the  incident.  We  dispose  of  this  first  sug- 
gestion of  negligence,  before  proceeding  to  consider  the  second  and 
more  important  one.  If  we  admit  tliat  the  several  employees  men- 
tioned were  negligent  in  failing  to  discern  the  difference  between 
smoke  and  steam,  and  in  not  reporting  this  discovery  to  the  proper 
superior  officers  of  the  company,  the  defendant  would  not  be  liable 
for  this  negligence  of  co-employees,  or  fellow  servants  in  the  same 
general  business. 

It  was  the  settled  law  in  this  State,  prior  to  the  act  of  February 
12, 1885,  establishing  by  statute  a  contrair  rule,  that  the  employer 
is  not  liable  in  damages  for  any  injury  suffered  by  a  fellow  servant, 
by  reason  of  the  faults  or  negligence  of  another  fellow  co^brtajit 
servant  or  co-employee,  in  the  same  general  business,  "'^^ 
unless  such  employer  was  chargeable  with  want  of  due  care  in 
having  employed  incompetent  or  unskilful  servants  in  the  particu- 
lar business  in  which  the  injury  was  received.  M.  &  M.  K.  Co. 
V.  Smith,  69  Ala.  248 ;  M.  &  O.  R.  Co.  v.  Thomas,  42  Ala.  672. 
There  is  nothing  in  the  record  which  would  tend  to  challenge  the 
skill,  or  impugn  the  competency  of  the  engineer,  or  other  em- 
ployees to  whom  we  have  referred.  They  were  all  very  obviously 
fellow  servants  of  the  plaintiff's  intestate,  who  was  injured 
by  their  alleged  negligence ;  and,  under  the  rule  above  stated,  no 
liability  would  rest  on  the  defendant  company  for  the  want  of  care 
of  their  co-employees  in  this  matter. 

We  now  come  to  the  second  phase  of  the  alleged  negligence  of 
the  company,  in  failing  to  use  due  care  by  resorting  to  proper  tests 
for  discovering  the  flaw  in  the  boiler. 

It  has  been  said  that  this  defect  was  latent,  and,yery  manifestly, 
could  i^ot  have  been  detected  by  the  most  careful  inspection.  It 
is  shown,  moreover,  that  inspections  were  made  of  this  rman  or 

and  other  engines  at  stated  times,  and  with  sufficient  "oilbb. 

frequency,  and  by  competent  officials ;  and  they  failed  to  detect 
the  defect.    Ko  negligence  can  be  based,  therefore,  upon  the  fail- 
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nre  to  discover  it  by  iDspection  merely,  because,  we  repeat,  it  was 
latent,  and  not  so  discoverable. 

The  burden  of  proof  in  this  case  is  on  the  plaintiff,  to  prove 
negligence ;  and  this  is  not  shifted  by  proving  only  the  fact  of  in- 
jury from  the  explosion  of  the  boiler.  Such  is  the  rule  where  an 
^ employee  or  servant  sues,  although  a  different  principle 

Grub  PBOBA2IDL    »    •^f^f\  Ml  '      .    .    *^    .  •       -I  r  *^ 

IS  held  to  prevail  where  an  injury  is  received  by  a  pas- 
senger on  a  railroad,  in  consequence  of  a  defect  in  any  of  its  ma- 
chinery or  appliances.  M.  &  M.  R.  Co.  v.  Thomas,  42  Ala.  672, 
716;  rierce  on  Railroads,  882,  383;  Illinois  Cent.R.  Oo.  v. 
Housk,  72  111.  285. 

The  only  two  tests  suggested  are  those  of  steam  and  water.  The 
first,  by  reason  of  its  danger,  is  shown  rarely,  if  ever,  to  have  been 
resorted  to  by  railroads,  or  other  companies  using  steam  boilers. 
It  is  neither  practicable  nor  approved,  because  it  serves  to  bring 
about  the  very  thing  it  was  intended  to  prevent.  The  one  ques- 
tion, then,  is,  whether  the  company  was  guilty  of  a  want  of  ordi- 
TESTg  ooRBiD-  nary  care,  by  failing  to  resort  to  the  water,  or  hydraulic 
■™*-  test,  which  consisted  in  applying  a  certain  number  of 

pounds  pressure  of  water  to  the  boiler  by  the  aid  of  a  suitable 

{>ump.  It  is  testified  by  experts,  that  such  tests,  when  made,  are 
iable  to  strain  the  fibre  of  the  iron,  and  impair  the  strength  of  the 
boiler,  and  thus,  in  themselves,  tend  to  increase  the  hazard  of  ex- 
plosion. The  application  of  the  hydraulic  test,  moreover,  involved 
the  stripping  of  the  lagging  on  the  outside  of  the  boiler,  and  the 
removal  of  the  flues  from  the  boiler — a  taking  to  pieces  of  the 
boiler,  so  to  speak. 

We  conceive  the  correct  and  just  rule  to  be,  that  a  railroad  com- 
pany's duty  to  its  employees  does  not  require  it  to  adopt  every  new 
vswDfvnmoKs  invention  or  appliance  useful  in  its  business,  although 
-ADOPnon.  jj.  jjjj^y  QQYYQ  iq  diminish  risks  to  life,  limb,  or  prop- 
erty, incident  to  its  service.  It  is  sufficient  fulfilment  of  duty  to 
adopt  such  as  are  ordinarily  in  use,  by  prudently-conducted  roads 
engaged  in  like  business,  and  surrounded  by  like  circumstances. 
Nor  can  it  be  exacted  of  such  common  carriers  that  they  should 
adopt  extraordinary  tests  for  discovering  defects  in  machinery, 
which  are  not  approved,  practicable,  and  customary.  They  are 
not  responsible  for  accidents  from  defects  not  discoverable  bv  tests 
which  are  both  practicable  and  usual,  and  such  as  persons  oi  ordi- 
narv  prudence,  engaged  in  like  business,  are  accustomed  to  adopt 
under  similar  circumstances.  The  law  is  reasonable,  and  does  not 
require  such  excess  of  caution  as  to  embarrass  or  render  impracti- 
cable the  operation  of  the  road,  although  the  degree  of  care  and 
vigilance  required  is  not  to  be  made  dependent  upon  the  pecu- 
niary condition  of  the  company,  so  as  to  expand  or  contract  with 
the  fluctuations  of  its  finances.  Pierce  oii  Railroads,  273,  274 ; 
Lake  Shore  R.  ,Co.  v.  McCormick,  74  Ind.  440 ;  Grand  Rapids  R. 
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Co.  V.  Huutly,  38  Mich.  537 ;  Smoot  v.  M.  &  M.  K.  Co.,  67  Ala. 
18 ;  DeGraff  v.  N.  Y.  Central  E.,  76  N.  Y.  130 ;  Carroll  v.  Staten 
Island  R.  Co.,  58  N.  Y.  126  ;  s.  c,  17  Amer.  Rep.  221,  228. 

The  evidence  shows,  without  conflict,  that  the  hydraulic  test,  as 
applicable  to  steam-boilers,  was  an  extraordinary  and  rare  test, 
not  in  customary  or  common  use  by  either  railroads  or  other  per- 
sons, except  when  engines  are  first  manufactured  to  be  put  on  the 
road,  unless  they  failed  to  work  well ;  or  except  when  engines 
were  overhauled  periodically  in  the  workshops  of  the  company. 

It  may  be  said  that  the  engine  here  in  question  was  repaired  or 
overhauled  in  February,  1883,  and  that  it  is  not  shown  that  the 
test  was  then  applied ;  and  that  this  was  negligence.  The  answer 
to  this  suggestion  was  furnished  by  the  record.  This  repairing 
was  done  about  ten  months  prior  to  the  happening  of  the  accident 
from  which  the  injury  occurred  to  the  deceased,  and  there  is  no  ev- 
idence tending  to  prove  that  the  defect  in  the  boiler  existed  at  that 
time.  On  the  contrary,  the  testimony  shows  that  it  could  not  have 
existed  longer  than  from  two  to  six  months.  The  failure  of  the 
company,  therefore,  to  apply  the  hydraulic  test  ten  months  pre- 
vious, if  negligence  at  all,  nad  no  proximate  casual  connection  with 
the  injury.  The  use  of  the  test  would  not  have  discovered  the  de- 
fect. 

Our  conclusion  is,  that  the  deceased  was  injured  by  a  mere  mis- 
fortune or  accident  which  he  assumed  as  a  risK  of  the  business  in 
which  he  was  emploved,  and  which  was  in  no  wise  attributable  to 
the  negligence  oi  the  defendant  or  his  servants.  The  evidence 
showing  these  facts  clearly,  and  without  conflict,  the  court  erred  in 
refusing  to  give  the  general  charge  to  find  for  defendant. 

Revei-sed  and  remanded. 

Clopton,  J.,  not  sitting. 

Defective  Boiler. — Servant  using  engine  with  defective  boiler,  in  obedi- 
ence to  requirements  of  officer,  does  not  necessarily  assume  risks  of  employ- 
ment, although  he  knows  of  defect,  where  same  is  not  so  gross  but  that  with 
proper  skill  and  care  engine  might  be  safely  used.  Sioux  City,  etc.,  R.  Co. 
9.  Finlayson,  18  Am.  Eng.  R.  R.  Cas.  78. 

When  servant  is  injured  by  defect  in  engine  not  sufficiently  inspected,  he 
may  recover  from  company.     Atchison,  etc.,  R.  Co.  v.  Holt,  11  lb.  200. 

Servant  using  machinery  with  defects  of  which  he  has  notice,  may  recover 
in  some  cases  for  injury  occasioned  thereby,  when  defect  is  not  serious  and 
he  continues  to  use  machinery  at  company's  request.  Kansas  City  R.  Co.  v, 
Flynn,  18  lb.  28.  See  note  to  Devlin  v,  Wabash,  etc.,  R.  Co.,  poat.  Bee  note 
to  Louisville,  etc.,  R.  Co.  v.  Brioe,  post. 
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V. 

Wabash,  St.  Louis  and  Paoifio  R  Co.,  Appellant. 

(87  Missouri,  545.) 

Declarations  of  a  servant  are  not  competent  evidence  against  a  master, 
unless  made  while  tlie  former  is  transacting  the  business  of  the  latter;  they 
must  be  coincident  ^ith  the  events  to  which  they  relate,  and  not  narratives 
of  what  has  past. 

A  servant  in  the  use  of  appliances  furnished  him  by  the  master  is  bound 
to  take  notice  of  those  dangerous  defects  of  which  he  has  knowledge,  and 
which  are  obvious  to  his  senses,  but  he  is  not  bound  to  investigate  for  him- 
self a  department  of  work  with  which  he  has  nothing  to  do  and  to  set  up 
his  judgment  against  that  of  his  master  as  to  the  sa^ty  of  such  appliances. 

An  engineer  of  a  railroad,  which  is  in  general  use,  although  having  knowl- 
edge that  the  rails  of  the  track  were  old,  light  and  well  worn,  is  not  bound 
to  pursue  the  inc^uiry,  and  to  determine  for  himself  and  at  his  own  peril 
whether  the  road  is  or  is  not  fit  for  use. 

The  engineer  was  not  bound  to  quit  the  service,  nor  did  he  assume  all  risks 
from  want  of  repair,  unless  the  track  was  so  far  out  of  repair,  to  his  knowl- 
edge, that  it  would  be  necessarily  dangerous  to  the  mind  of  a  prudent  person 
to  run  an  engine  over  it. 

A  railroad  is  not  bound  to  furnish  in  such  case  a  safe  track,  its  duty  in 
that  respect  being  to  use  all  reasonable  care  and  precaution  in  placing  and 
keeping  it  in  good  order  and  condition. 

What  is  such  reasonable  care  depends  on  the  surroundings  and  the  dangev 
to  be  fairly  apprehended  and  encountered  by  the  servant  in  the  use  of  the 
track. 

Appeal  from  Ray  Circuit  Court — Hon.  G.  W.  Dunn,  Judge. 
Reversed. 

W.  H.  Blodqett  and  O.  B.  Burnett  for  appellant. 
Shotwell  <b  BaU  for  respondent. 

Black,  J. — The  plaintiff  was  employed  by  the  defendant  as 
locomotive  engineer  on  tlie  branch  road  from  8t.  Joseph  to  Lex- 
ington Junction.  .On  the  thirteenth  of  Febrnary,  1881, 
^^'^  he  and  Valentine  were  oixlered  ont  from  St.  Joseph 

to  clear  the  track  of  snow.  Valentine  was  in  front  with  his  engine, 
next  a  coal  car,  behind  that  a  caboose  and  plaintiff  with  his  engine, 
all  connected  forming  a  solid  train.  When  three  or  four  miles  out 
from  St.  Joseph,  Valentine's  engine  broke  a  rail,  in  consequence  of 
which  the  coal  car  and  rear  engine  were  thrown  off  the  track. 
The  plaintiff's  engine  rolled  down  an  embankment,  and  he  was  in- 
jured, and  to  some  extent  permanently  disabled. 

The  evidence  shows  that  different  kinds  of  rails  were  used  on 
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the  road ;  those  on  the  section  in  question  were  old  and  well  worn. 
The  section  foreman  says  the  condition  of  the  road  was  generally 
bad  at  this  section ;  that  he  had  often  asked  for  iron  and  got  some 
old  taken  up  from  other  places  to  patch  np  with,  but  got  no  new 
iron.  There  was  also  evidence  tendiiig  to  show  that  the  rail  which 
broke  was  splintered  and  battered,  rlaintiff  had  been  on  the  road 
sine  1870,  first  as  fireman,  and  for  five  years  before  the  accident 
had  run  an  engine  over  the  road  once,  and  often  twice,  a  day.  He 
says  the  condition  of  the  road  was  good  as  far  as  he  knew ;  that  he 
liad  frequently  run  over  broken  rails,  ^onld  not  say  how  often, 
mostly  in  the  winter  time ;  when  going  over  the  road  he  could  tell 
when  on  the  different  kinds  of  iron. 

1.  The  testimony  of  the  foreman  of  the  round  house  as  to  the 
condition  of  the  road,  so  far  as  he  spoke  of  his  own  evidkmcb  or 
knowledge,  was  competent,  but  he  was  also  allowed  to  «^«"«^- 
say  that  the  section  foreman  stated  time  and  again  that  the  road 
was  in  bad  condition  ;  that  he  had  applied  to  the  road-master  for 
new  materials,  etc.  It  does  not  appear  that  these  statements  made 
by  the  section  foreman  to  the  foreman  of  the  round  house  were 
made  while  the  former  was  transacting  the  business  of  defendant. 
What  the  agent  said  while  representing  the  principal  and  while 
the  act  was  in  progress  was  a  part  of  the  res  gestoB  and  admissible. 
Such  declarations  of  the  agent  should,  however,  be  coincident  with 
the  events  to  which  thev  relate.  If  a  narrative  of  what  has  passed, 
they  should  be  excluded.  Adams  v.  Eailroad,  74  Mo.  554;  s.  c,  7 
Am.  &  Eng.  R  R  Gas.  414;  Packet  Co.  v.  Clongh,  20  Wall.  641; 
Greenleaf  s  Evid.,  sees.  113, 114;  Story  on  Agency,  sec.  134;  Whart 
Law  of  Evidence,  sec.  1174.  The  statements,  therefore,  should 
have  been  excluded. 

2.  The  court  overruled  a  demurrer  to  the  evidence,  and  also  re- 
fused a  number  of  instructions  asked  by  the  defendant,  for  which 
action  error  is  assigned.  With  respect  to  these  rulings  the  defend- 
ant contends,  (1)  that  as  the  condition  of  the  road  was  generally 
bad,  and  plaintiff  had  been  over  it  so  often,  he  was  bound  to  know 
its  real  and  true  condition,  and  his  knowledge  in  that  behalf  was 
not  a  question  for  the  jury;  and  (2)  having  continued  to  work  upon 
the  road,  he  took  upon  himself  all  the  oangera  arising  from  the 
bad  condition  of  the  road,  and  that  the  instructions  need  not  sub- 
mit any  question  of  contributory  negligence  on  his  part  to  the 

It  does  not  follow,  because  the  rails  were  old,  light  and  well 
worn  in  places,  to  the  knowledge  of  plaintiff,  that  he  was  boand 
to  pursue  the  inquiry  and  determine  for  himself,  and  at  his  own 
peril,  whether  the  road  was,  or  was  not  fit  for  use.  The  pmmsoFBOAD 
defendant  had  its  employees,  whose  special  duty  it  was  '***  ''"• 
to  keep  the  track  in  repair ;  they  were  replacing  the  old  rails  with 
new  ones  on  parts  of  the  road.     The  road  was  in  general  use.    All 
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this  would  indicate  to  the  mind  of  any  one  that  the  officers  re- 
garded the  road  as  fit  for  use,  and  upon  their  superior  judgment 
uie  plaintiff  had  a  right  to  rely,  to  some  extent,  at  least.  The  ser- 
vant is  bound  to  take  note  of  those  dangerous  defects  of  which  he 
NoncB  or  db-  ^^  knowledge,  and  which  are  obvious  to  his  senses,  but 
"^'^  he  is  not  bound  to  investigate  for  himself  a  department 

of  work  with  which  he  has  nothing  to  do,  and  set  up  his  judgment 
against  that  of  his  master.  Porter  v.  Railroad,  60  Mo.  160 ;  Dale 
V.  Railroad,  63  Mo.  455 ;  Porter  v.  Railroad,  71  Mo.  66.  Nor 
does  he  in  all  cases  assume  the  risk  arising  from  all  defects  or 
want  of  repair  of  which  he  may  have  knowledge.  In  Wood  on 
Master  &  Servant,  section  327,  it  is  said :  '^  The  servant,  although 
he  may  know  that  the  instrumentalities  of  the  business  are  not  in 
good  repair  or  condition,  is  not  thereby  necessarily  chargeable  with 
negligence  in  remaining  in  the  mastePs  employ  and  using  them, 
unless  real  danger  therefrom  is  apparent.^' 

Here  the  road  was  open  for  daily  use,  and  it  wais  a  question  of 
fact,  whether,  under  all  the  circumstances,  the  plaintiff  was  guiltv 
ooRTBXBTTTORT  ^f  coutrlbutory  negligence.  He  was  not  bound  to  quit 
mLioBHOK.:  ijjjg  service,  nor  did  he  assume  all  risks  from  want  of 
repair,  unless  the  track  was  so  far  out  of  repair,  to  his  knowledge, 
that  it  would  be  necessarily  dangerous  to  tne  mind  of  a  prudent 
person  to  run  an  engine  over  it.  This  is  in  accord. with  common 
fairness,  and  the  daily  conduct  of  master  and  servants^  and  has,  we 
think,  the  support  of  the  following  authorities :  Flynn  v.  Railroad, 
78  Mo.  195 ;  Conroy  v.  Iron  Works,  62  Mo.  39;  Stoddard  v.  Rail- 
road, 65  Mo.  521 ;  'Snow  v.  Railroad,  8  Allen,  441 ;  Patterson  v. 
Railroad,  76  Pa.  St.  393 ;  Hawley  v.  Railroad,  82  N.  Y.  370 ;  s.  c, 
2  Am.  &  Eng.  R.  R.  Cas.  247 ;  Huddleston  v.  Lowell  Machine 
Shops,  106  Mass.  282  ;  Ford  v.  Railroad,  110  Mass.  240 ;  Lawless 
V.  Railroad  Co.,  136  Mass.  1. 

The  petition  is  extravagant  in  its  averments.  It  alleges  that 
PmmoH.  many  of  the  ties  were  rotten,  and  that  the  whole  road 
had  been  condemned  by  the  i*ailroad  commissionere.  From  this 
it  would  seem  the  road  was  wholly  unfit  tor  use ;  still  it  is  alleged 
that  plaintiff  was  ignomnt  of  all  this,  and  there  is  no  evidence  to 
support  these  averments.  We  must  take  the  case  as  it  stood  when 
the  demurrer  to  the  evidence  was  filed.  It  follows  from  what  has 
been  said  that  the  demurrer  to  the  evidence  was  properly  overruled, 
and  that  defendant's  instructions,  numbered  four,  six,  seven,  eight, 
nine,  twelve,  thirteen  and  fourteen,  were  properly  re/used. 

Instructions  numbered  one,  two,  three  and  four,  given  at  the  re- 
iHSTBucnoRs.  quest  of  plaintiff,  are  not  objectionable.  The  fifth  is 
the  only  one  which  states  hypothetically  the  facts  upon  which  a 
recovery  is  asked,  and  is  as  follows : 

'^5.  If  the  inry  believe  that  said  injuries  resulted  from  the  use 
by  defendant  oi  said  railroad  track,whicn  was  not  reasonably  safe  and 
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suitable  for  the  carrying:  on  of  its  business,  and  wliich  might  have 
been  prevented  by  ordinary  care  and  precaution  on  the  part  of  the 
defendant,  and  that  defendant  knew  of  such  defects  tlirough  its 
agents,  or  might  have  known  thereof  by  the  exercise  of  reason- 
able care  and  diligence,  then  the  jury  will  find  for  the  plaintiff,  if 
they  believe,  from  the  evidence,  that  he  was  at  the  time  of  said 
injuries  exercising  ordinary  care  and  prudence,  and  did  not  know 
of  the  defective  and  improper  condition  of  said  track,  and  the  in- 
creased exposure  of  danger  on  account  of  such  defects." 

The  court  gave  the  following  instruction  asked  by  defendant, 
after  inserting  the  words  included  in  brackets  : 

"2.  If  the  jury  find,  from  the  evidence,  that  the  injury  to 
plaintiff  was  directly  occasioned  by  the  breaking  of  a  rail  in  de- 
fendant's railroad  track  [and  if  they  further  find  that  the  track  at 
the  time  was  in  a  reasonably  safe  condition],  and  the  most  careful 
inspection  of  said  rail,  previous  to  said  breaking,  as  aforesaid,would 
not  have  disclosed  any  flaws  or  defects  therein ;  and  if  they  further 
find  that  said  rail  was  apparently  sound  and  in  good  condition  the 
night  before  said  injury  to  plaintiff;  and  if  they  further  find  that 
the  extraordinarily  cold  weather  then  prevailing  was  the  cause  of 
said  rail  breaking  suddenly,  as  aforesaid,  then  they  are  instructed 
that  the  plaintiff  cannot  recover  in  this  action,  and  the  finding  and 
judgment  must  be  for  the  defendant." 

Plaintiff's  instructions  are,  it  will  be  seen,  all  of  a  general  char- 
acter, and  the  fifth  fails  to  direct  the  attention  of  the  jurors  to 
negligence^  with  respect  to  the  rail  which  broke  and  caused  the  in- 
jury. The  above  instruction  given  by  the  court  of  its  own  motion 
IS  the  only  one  which  is  at  all  specific.  That  instruction  should 
have  been  given  as  asked.  The  inserted  words  imposed  upon  the 
defendant  a  duty  not  required,  for  defendant  was  not  bound  to 
furnish  a  safe  track;  the  duty  in  that  respect  is  to.use  all  reason- 
able care  and  precaution  in  putting  and  keeping  the  track  in  good 
order  and  condition.  Siela  v.  !^ilroad,  82  Mo.  435,  and  cases 
cited.  What  is  such  reasonable  care  in  a  given  case  must,  of 
course,  depend  upon  the  surroundings,  and  the  dangers  to  be  fliirly 
apprehended  and  encountered.  If  the  rail  had  no  visible  defects, 
but  was  broken  by  reason  of  the  frost  and  cold  weather,  then  the 
defendant  is  not  liable,  and  the  third  instruction  asked  bv  the  de- 
fendant should  have  been  given.  We  see  no  objection  to  the  tenth. 
The  fifth  was  probably  reused,  for  there  is  no  evidence  of  any 
latent  defect  ,in  the  rail.  The  expression  extraordinary  cold 
weather  does  not  appear  to  have  been  used  in  a  sense  indicating 
an  act  of  God,  for  which  the  company  would  not  be  liable,  still  it 
had  better  be  omitted,  for  the  evidence  does  not  show  that  the 
weather  was  other  than  that  to  be  anticipated  in  this  climate  at  the 
time  of  the  year  in  question.  Judgment  is  reversed  and  cause 
remanded  for  new  trial.     All  concur. 
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Defective  Machinery  and  Appointmenttt— See  McDade  e.WaBhiDgton,  etc, 
R.  Co.,  26  Am.  &  Eng.  R.  R.  Cas.  825,  d.;  Nor.  Pac.  R.  Co.  v,  Herbert,  24  lb. 
407;  note,  lb.  425;  Alexander  v.  Louisville  &  N.  it.  Co.  (Ey.),  25  lb.  458; 
note  lb.  445 ;  Edth  v.  New  Haven  &  N.  R.  Co.  (Mass.),  23  lb.  421 ;  Missouri 
Pac.  R.  Co.  f>.  Watts  (Tex.),  22  lb.  277;  Bedford,  etc.,  R.  Co.  v.  Rainbolt 
(Ind.),  21  lb.  466;  Atchison,  etc.,  R.  Co.  v,  Ledbetter  (Ean.),  lb.  555;  Moore 
V,  Wabash,  etc.,  R.  Co.  (Mo.),  lb.  509;  Rausier  e.  Minneapolis,  etc.,  R.  Co. 
(Minn.),  lb.  601.  See,  also,  notes,  lb.  604  and  642.  See  note  to  Lomsyille, 
etc.,  R.  Co.  V,  Brioe,  paU, 


MoDebmott 

^. 
Hannibal  and  St.  Joseph  B.  Co.,  Appellant 

(87  ifwMwn,  285.) 

The  law  presumes  that  the  master  exercises  care  in  the  employment  of  his 
servants,  and  the  burden  is  upon  him  who  alleges  n^ligenoe  in  this  particu- 
lar to  prove  it. 

In  an  action  by  a  servant  for  damages  occasioned  by  the  incompetency  and 
carelessness  of  a  vice-principal,  the  master  is  liable  whether  he  knew  of  such 
incompetency  and  carelessness  or  not,  provided  they  were  unknown  to  the 
person  so  injured. 

A  section  foreman  who  is  intrusted  by  the  railroad  company  with  power 
to  superintend,  direct,  and  control  the  workmen  under  his  charge  is  not  a 
fellow  servant  of  such  workmen.  Affirming  Moore  e.  The  Wabash,  St.  Louis 
&  Pac.  R.  Co.,  85  Mo.  588. 

The  master  is  chargeable  with  his  vice-principal's  knowledge  of  the  in- 
competence and  carelessness  of  a  servant  under  his  superintendence  and 
control. 

A  servant  is  not  bound,  under  all  circumstances  and  at  all  hazards,  to  obey 
the  orders  of  his  master.  He  cannot  recover  damages  of  the  master  for  in- 
juries received  while  obeying  the  latter's  order,  if  he  had  time  to  deliberate, 
and  voluntarily,  and  with  knowledge  of  the  peril,  placed  himself  in  a  position 
in  which  he  was  more  than  likely  to  be  injured. 

Whether  one  act  of  negligence  is  sufficient  to  establish  incompetency  in  a 
servant  depends  upon  the  cnaracter  of  the  act. 

Where  the  petition  alleges,  and  the  evidence  shows,  several  acts  of  negligence 
as  grounds  of  recovery,  pTaintifTs  right  to  recover  should  not  be  conined  by 
instruction  to  one  ground  alone. 

A  servant  cannot  recover  for  an  injury  occasioned  by  the  incompetency, 
recklessness,  and  carelessness  of  a  fellow  servant,  where  he  had  knowledge  of 
'  the  same  before  the  injury,  and,  notwithstanding  such  knowledge,  and  with- 
out objection,  continued  m  the  master's  service. 

A  servant  who  ta^es  employment  to  work  under  one  who  stands  in  the  rsr 
lation  of  vice-principal  to  the  master,  knowing  that  such  vice-principal  is 
infionpetent  and  n^ligent  in  regard  to  his  duty  respecting  the  jMirticular 
work  the  servant  has  underlaken  to  do,  and  continues  in  the  service  with- 
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out  objection,  cannot  recover  of  the  master  for  injuries  sustained  in  conse- 
quence of  the  incompetepcy  and  negligence  of  such  vice-prrncipal. 

The  declarations  of  an  agent  will  not  bind  his  principal,  unless  made  at  the 
time  of  doing  some  act  within  the  scope  of  his  agency,  and  forming  a  part 
of  the  transaction  itself. 

The  declaration  of  the  road-master,  who  had  authority  to  employ  and  dis- 
charge the  section  foreman,  that  the  latter  was  not  **  a  good  railroad  man," 
is  not  admissible  to  prove  the  fact  that  the  section  foreman  was  incompetent, 
but  is  admissible  to  prove  that  the  company  had  notice  of  his  incompetency 
if  such  incompetency  was  established  by  other  evidence,  or*  there  was  other 
evidence  tending  to  establish  it,  and  such  declaration  being  admitted,  its  ef- 
fect should  have  been  so  controlled  by  an  instruction. 

Where  an  unforeseen  event,  concurrent  in  point  of  time  with  an  act  of 
negligence,  co-operates  with  the  latter  to  produce  an  injury,  it  will  not  ex- 
cuse the  negligence. 

An  action  for  the  negligence  of  a  fellow  servant  should  not  be  blended  in 
the  same  count  with  one  wt  the  negligence  of  a  vice-principal. 

Appeal  from  Clay  Circuit  Court. — Hon.  G.  W.  Dunn,  Judge. 
He  versed. 

Geo.  W.  Edsley  for  appellant. 
TFm.  S.  Carroll  for  respondent. 

Henbt,  C.  J. — This  is  an  action  by  which  plaintiff  seeks  to  re- 
cover damages  for  an  injury  which  he  sustained,  allied  to  havQ 
been  occasioned  by  the  negligence  and  incompetency  of  George 
Dawson,  a  section  foreman  m  the  employment  of  de-  facts. 

fendant,  who,  it  is  charged,  ignorantly,  negligently,  and  care- 
lessly ordered  plaintiff,  a  section  hana  in  defendant's  employ, 
to  go  upon  the  railroad  track  and  assist  in  removing  from  it  a 
hand-car,  when  a  train  of  cars  was  approaching  and  near  at 
hand,  the  engine  of  which  injured  him,  while  so  en&^aged.  It 
is  not  clear  whether  the  action  is  based  upon  the  theory  that 
Dawson  and  plaintiff  were  fellow  servants,  or  that  Dawson  was  de- 
fendant's vice-principal.  The  petition  has  a  double  aspect,  but 
the  cause  was  tried  on  the  theory  that  plaintiff  and  Dawson  were 
fellow  servants,  and  we  will  consider  the  petition  as  sufficient  to 
warrant  a  recovery,  in  either  view. 

It  Is  alleged  that  Dawson  was  a  section  foreman,  and  was  incom- 
petent when  employed  by  the  defendant,  which  it  knew,  or,  by 
the  exercise  of  ordinary  care,  would  have  learned  that  imoomftriiot 
he  was  incompetent.  These  allegations  are  proper  in  **'  »o»^«a». 
an  action  to  recover  damages  for  an  injury  occasioned  by  the  negli- 
gence, or  incompetency  of  a  fellow  servant,  while  other  facts  are 
alleged  in  the  petition,  which  constituted  Dawson  the  company's 
alter  ego^  as  was  held  in  Moore  v.  Railroad  Co.,  85  Mo.  588  ;  21 
Am.  &  En^.  R.  R.  Cas.  509.  On  the  trial  of  the  cause,  plaintiff 
obtained  a  judgment  from  which  defendant  has  appealed. 

For  plaintiff  the  engineer  on  the  train  which  injni'ed  him  testi- 
fied that  the  engine  was  not  exceeding  one  hundred  yards  from 
28  A.  &  K  R.  Gas.— 84 
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plaintiff  when  he  first  saw  him.  That  plaintiff  then  had  hold  of 
btidwcb.  the  hand-car.  As  soon  as  witness  saw  him,  he  blew  the 
whistle,  and  continued  to  blow  it  until  the  hand-car  was  struck. 
He  attempted  to  stop  the  train,  but  could  not.  The  grade  was  a 
very  steep  down  grade.  He  expected  the  men  to  get  tne  hand-car 
off  the  track.  The  train  was  running  slow  at  the  time.  It  was  a 
regular  train,  and  was  on  time.  There  was  a  pile  of  ties  near  the 
track,  from  four  to  six  feet  hi^h,  between  ten  and  fifteen  feet 
from  the  rail,  and  there  was  a  ditch  between  the  tie  pile  and  the 
track. 

The  plaintiff  testified  that  Goodman  was  the  road-master,  and  it 
was  his  duty  and  power  to  employ  and  discharge  the  foreman  and 
work-hands  of  defendant.  That  on  the  twenty-eighth  of  July  they 
were  engaged  in  raising  and  repairing  the  railroaiTtrack,  and  had  a 
hand-car  on  the  track  m  the  afternoon,  between  three  and  four 
o'clock.  At  that  time  a  freight  train  came  along,  and  Dawson  ordered 
the  hands  to  take  the  hand-car  off  the  track.  There  was  a  large 
load  of  scrap  and  tools  on  the  hand  car.  "  We  tried  to  obey  the 
order,  but  one  end  of  the  hand-car  stuck  in  the  ditch  alongside  the 
track,  and  prevented  us.  I  think  we  would  have  got  it  off  in  time 
but  for  that.  While  I  was  trying  to  get  it  off,  some  of  the  men 
said :  *  Look  out  for  the  train.'  I  left  the  car  and  got  off  the  track, 
but  the  train  struck  the  hand-car,  threw  it  against  and  on  me,  and 
I  was  thrown  against  the  pile  of  ties.  I  had  worked  on  railroads 
six  years,  and  on  this  section,  under  Dawson,  about  one  vear. 
When  I  first  saw  the  train  it  was  one  hundred  or  one  hundred  and 
twenty-five  yards  away.  Saw  it  just  ^  it  whistled.  Dawson  first 
gave  the  order  to  get  on  the  hand-car  and  take  it  to  the  crossing, 
before  the  whistle  was  blown,  and  when  it  whistled  he  gave  the 
order  to  take  it  from  the  track.  In  taking  it  off,  the  front  wheels 
stuck  in  the  mud  of  the  ditch,  and,  but  for  this,  believe  we  would 
have  got  it  off.  Dawson  and  I  were  working  together,  at  the  same 
end  of  the  car.  The  other  hands  were  at  the  other  end.  I  didn't 
like  the  way  Dawson  worked  the  track.  Never  saw  him  have  any 
trouble  with  his  hand-cars  before." 

Peter  McGaffney,  for  plaintiff,  testified  substantially  as  plaintiff 
did  with  respect  to  the  accident.  He  also  stated  that  being  oaught 
on  the  track  by  trains  was  nearly  a  daily  occurrence.  That  the  pile 
of  ties  was  from  six  to  eight  feet  from  tne  track.  That  the  next  day 
after  the  accident  a  regiuar  daily  train  had  to  check  up  to  let  them 
get  a  hand-car  off  the  track.  That  when  witness  was  foreman  for 
defendant  a  rule  required  hand-cars  to  be  taken  from  the  track  ten 
minutes  before  a  train  was  dne. 

Samuel  Craighead,  the  plaintiff,  testified  that  he  worked  under 
Dawson  in  1874  and  1875.  Dawson  was  a  weaver  by  trade  before  he 
went  on  the  railroad.  **  Don't  think  he  was  competent  to  have  charge 
of  a  section.    He  ran  a  great  many  risks.    Has  run  his  car  against 
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trains.  Would  ran  his  band-car  on  train  time,  and  had  one  car 
broken  up  before  the  one  in  question.  Don't  know  that  Dawson 
was  ever  discharged  by  defendant."  On  cross-examination,  he 
testified  as  follows :  "  I  worked  under  Dawson  eight  or  nine 
months.  Don't  know,  of  my  own  knowledge,  that  he  bad  a  hand- 
car wrecked  before  the  one  in  question,  but  saw  the  pieces.  Don't 
know  that  the  train  which  wrecked  it  was  a  regular  or  an  extra. 
This  was  the  only  one  ever  wrecked  that  I  know  or  ever  heard  of 
while  Dawson  was  section  foreman."  This  witness  also  testified,  in 
chief,  that  before  plaintiflE  was  injured,  in  February,  1875,  he  had 
some  words  with  Dawson  and  quit  defendant's  service.  Then  he 
went  to  Goodwin  to  get  his  time,  and  Goodwin  asked  him  why  he 
quit  ?  Witness  replied  that  he  did  not  like  the  way  Dawson  was 
working;  that  he  worked  the  hands  until  after  six  o'clock,  and 
wouldn't  ^ve  them  an  liour  at  noon.  That  Goodwin  then  said : 
"  Dawson  is  not  a  good  railroad  man  any  way,  but  I  wanted  to  give 
him  a  chance."  This  was  admitted  over  defendant's  objection. 
Witness  also  stated  that  Dawson  was  not  a  careful  man  at  all. 
"  We  often  ran  a  good  many  risks  in  getting  hand-car  off  of  the 
track,  often  in  a  tight  place.  He  wpnld  say  a  train  was  due,  and 
order  us  to  get  on  the  hand-car.  He  did  this  n^uently.  Plaiutiflf, 
I  think,  was  with  us  when  Dawson  did  and  said  these  things.  I 
suDDose  he  heard  it,  as  he  was  there." 

liicholas  Quirk  testified  that  he  did  not  consider  Dawson  a 
reliable  railroad  man,  because  he  had  not  experience.  He  had 
been  a  cotton-spinner  before  he  went  to  work  on  the  railroad. 
When  a  section  hand  under  witness,  he  discharged  him  for  bad 
shovelling.  Never  saw  him  act  as  section  foreman.  His  opinion 
of  Dawson  was  formed  in  1869,  and  he  never  saw  Dawson  at  work 
after  that  time,  more  than  four  years  before  plaintiff  was  injured. 
Defendant  introduced  evidence  tending  to  prove  that  Dawson  was 
a  competent  and  good  section  foreman — as  good  as  any  on  the 
road. 

The  court,  for  plaintiff,  gave  four  instructions,  and,  of  its  own 
motion,  three,  and  refused  seven  asked  by  defendant.  Plaintiff's 
first  was  to  the  effect,  that  if  the  jury  found  that  plaintiff  was 
injured  while  acting  in  obedience  to  the  order  of  the  section  foreman, 
and  he  was  incompetent,  reckless,  and  careless,  and  that  defendant, 
when  it  employed  him,  knew  such  to  be  his  character,  or  might  have 
learned  the  fact  by  the  exercise  of  reasonable  care,  or, 
if  it  retained  him  in  its  employment,  after  learning  that  ihbtructior  as 
such  were  his  character  and  habits,  and  that  the  order  of  ubya^^ 
given  by  the  foreman,  on  the  occasion  in  question, 
required  plaintiff  to  take  a  greater  risk  than  was  reasonably  inci- 
dent to  his  employment,  and  that  he  was  injured  in  obeying  said 
order,  in  consequence  of  the  carelessness  and  recklessness  of  the 
foreman^  and  that  plaintiff,  at  the  time,  was  exercising  ordinary 
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care,  the  jury  sboald  find  for  the  plaintiff.  This  instruction  is 
objectionable,  in  that  it  sabmits  to  the  jury  a  question  upon  which 
there  was  no  evidence.  If  there  was  any  testimony  tending  to 
prove  that  the  company,  in  the  employment  of  Dawson,  in  the 
first  instance,  was  guilty  of  negligence,  it  has  escaped  my  attention. 
All  that  can  be  urged  is,  that  he  was  retained  in  the  service  after 
his  incompetency  and  carelessness  were  known  to  the  company. 
The  law  presumed  that  care  was  exercised  by  defendant,  in  the 
employment  of  its  servants.  Wood  on  Master  and  Servant,  sec. 
346 ;  bavis  v.  Detroit  &  Milwaukee  E.  Co.,  20  Mich.  125.  If 
negligent  in  employing  Dawson,  the  burden  was  upon  plaintiff  to 
prove  it. 

This  criticism,  however,  is  based  upon  that  aspect  of  the  petition 
which  presents  the  plaintiff  and  Dawson  as  fellow  servants.    In 
the  other,  in  which  the  section  foreman  appears  as  the  » 
cEFHwciFAu  ^^^^^  ^^  ^^  ^j^^  company,  thp  latter  is  liable,  whether 

the  incompetency  and  carelessness  of  Dawson  were  known  to  the 
defendant  or  not,  if  plaintiff  was  ignorant  of  such  incompetency 
and  careless  habits.  Following  the  decision  in  the  case  of  Moore 
V.  The  Wabash  K.  Co.,  85  Mo.  588 ;  s.  c,  21  Am.  &  Eng.  E.  E. 
Cas.  509,  and  re-affirming  the  doctrine  of  that  case,  we  must  hold 
that  plaintiff  and  Dawson,  on  the  allegations  and  proof,  were  not 
fellow  servants.  See,  also.  Lake  Shore,  etc.,  E.  Co.  v.  Lavalley, 
36  Ohio  St.  221 ;  s.  c,  5  Am.  &  Eng.  E.  E.  Cas.  549.  It  follows, 
therefore,  that  in  the  latter  view  of  the  case,  the  instruction  was 
harmless. 

The  second  instruction  declared  that  the  road-master's  knowledge 
of  Dawson's  incompetency  and  careless  habits  was  to  be  imputed 
krowlkdob  of  to  ^^^  oefendant.  This  is  a  correct  declaration  of  the 
niooMPBTBiicT.    |j^^^  j^jj^  properly  given,  upon  the  theory  that  Dawson 

and  plaintiff  were  fellow  servants;  ana  in  the  other  aspect  of  the 
case,  was  an  unnecessary  and  harmless  declaration  of  a  correct  ab- 
stract proposition. 

The  third  instruction  declared  that  what  plaintiff  did,  in 
obedience  to  the  order  of  Dawson,  was  not  to  be  imputed  to  him 
iKPunira nau-  ^  negligence.'  This  is  objectionable.  It  withdrew 
onoK.  from  the  jury  the  question  of  plaintiff's  contributory 

negligence,  and  assumed  and  determined  that  plaintiff  was  not 
char^able  with  contributorv  negligence.  A  servant  is  not,  under 
all  circumstances,  and  at  all  hazards,  bound  to  obey  the  order  of 
his  master.  Obedience  to  an  order  may  so  manifestly  jeopardize 
the  safety  of  the  servant  as  not  only  to  justify,  but  to  demand  his 
disobedience.  No  servant  can  voluntarily  place  himself  in  a 
position  in  which  it  is  more  than  likely  that  he  will  be  injured  and 
recover  damages  from  his  master,  if  he  had  time  to  deliberate,  and 
with  knowledge  of  the  peril  took  the  risk.  Coombs  v.  New  Bed- 
ford Co.,  102  Mass.  572;  Sullivan  v.  India  Co.,  113  Mass.  3Q6. 
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The  defendant's  first,  second,  fourth  and  fifth  instrnctions  were 
substantially  embraced  in  the  first  given  for  plaintiff.  The  sixth 
declared  that  one  act  of  negligence  would  not  justify 
a  finding  that  Dawson  was  incompetent.  Of  this  it  is  what  wnx  ». 
sufficient  to  say,  that  whether  one  act  of  negligence  prawcr.  ^^' 
will  establish  incompetency  or -not  depends  upon  the 
character  of  the  act.  It  may  be  such  as,  j?^  se,  to  prove  incompe- 
tency. Baulec  v.  Railroad  Co.,  59  N.  Y.  362.  Besides,  there  was 
evidence  tending  to  prove  more  than  one  act  of  carelessness  on  the 
part  of  Dawson.  We  abstain,  however,  from  passing  upon  its 
sufficiency  to  establish  the  fact. 

The  seventh  of  defendant's  refused  instructions  declared  that  if 
plaintiff's  injuries  were  occasioned  by  the  pile  of  ties  near  the 
ditch,  and  not  by  Dawson's  incompetency,  thi  jury  should  find  for 
defendant.  This  assumes  that  the  only  ground  of  recovery  alleged 
in  the  petition  was  Dawson's  incompetency,  whereas  the  cause  of 
action  alleged  was  the  incompetency  of  Dawson,  the  recklessness 
of  the  order  given  by  him,  and  the  negligence  of  the  company  in 
permitting  the  pile  of  ties  to  remain  near  the  track,  all  as  con- 
curring to  produce  the  injury. 

The  defendant's  third  instruction  declared  that  if  plaintiff, 
before  he  was  injured,  knew  that  Dawson  was  incompetent, 
reckless  and  careless,  and  notwithstanding  such  knowl- 
'edge,  continued  in  defendant's  service,  working  under  coiip»t«HT  bbb^ 
Dawson,  without  objection,  ho  was  not  entitled  to  ^^"^' 
recover.  That  instruction,  on  the  theory  that  plaintiff  and  Dawson 
were  fellow  servants,  sliould  have  been  given.  The  law,  as  therein 
declared  with  respect  to  fellow  servants,  is  well  settled.  Dillon 
V.  Union  Pacific  R.  Co.,  3  Dillon,  323 ;  Devitt  v.  Pac.  R.  Co.,  60 
Mo.  302;  Laning  v.  N.  Y.  Cent.  R.  Co.,  49  K  Y.  521 ;  Watling 
V.  Oastler,  6  L.  R.  Exch.  73 ;  Keegan  v.  Kavanangh,  62  Mo.  232 ; 
Wood  on  Master  &  Ser.,  sees.  422,  423;  Davis  v.  Detroit  &' 
Milwaukee  R.  Co.,  20  MIfcli.  125.  In  the  latter  case,  Judge 
Cooley  said :  "  If,  with  knowledge  of  the  recklessness  of  Harris, 
the  plaintiff  continued  in  the  employ  of  defendants  without  com- 
plaint, did  he  not  take  upon  himself  all  risk  of  injury  from  such 
recklessness,  while  in  the  ordinary  performance  of  the  services  he 
had  undertaken,  as  much  so  as  if  he  had  expressly  contracted  with 
reference  to  possible  injury  from  such  unfitness?  We  think  both 
these  questions  must  be  answered  in  the  affirmative."  See,  also, 
Coombs  V,  New  Bedford  Co.,  102  Mass.  572;  Sullivan  v.  India  Co., 
113  Mass.  396. 

Nor  is  it  any  answer  to  say  that  plaintiff  here  was  not  engaged 
in  the  ordinary  service  he  had  undertaken.  That  was  a  question 
for  the  jury.  It  is  the  ground  of  plaintiff's  complaint  tliat  the 
order  given  was  negligent  and  rash.  This  was  denied  by  the 
answer.     If  the  order  was  not  a  reckless  one,  but  such  as  a  prudent 
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and  competent  foreman  would  have  given  under  the  circum- 
stances, tnen  what  plaintiff  was  ordered  to  do  was  within  the  line 
of  his  employment,  and  the  court  could  not  have  giyen  plaintiff^s 
third  instruction,  unless  justified  in  the  assumption  that  the  order 
given  by  Dawson  was  recklessly  or  negligently  given,  or  given  be- 
cause ignorant  and  unfit  for  his  position.  If  Dawson  was  reckless, 
careless,  or  incompetent,  and  plaintiff  knew  it  before  he  was  in- 
jured, and  yet,  wituout  objection  or  complaint,  continued  to  work 
for  the  company,  that  he  cannot  recover,  if  they  were  fellow 
servants,  is  a  doctrine  so  well  established,  so  elementary,  that  it 
will  not  be  controverted  by  any  one ;  but  the  suggestion  is  made 
that  it  is  inapplicable  when  the  negligence  complained  of  is  not 
that  of  a  fellow  servant,  but  of  a  vice-principal.  It  is  asserted  by 
all  the  law  writers  on  the  subject,  and  in  numerous  adjudications, 
that  if  the  servant  is  aware  that  the  machinery,  or  other  instru- 
mentalities furnished  by  the  master,  are  defective,  and  the  servant 
is  injured  in  consequence  of  such  defect,  he  cannot  recover  for 
such  injury.  "  The  term  instrumentalities,"  says  Mr.  Wood,  in 
his  work  on  Master  and  Servant,  section  394,  ^^  embraces,  not  only 
machinery,  premises  and  all  the  implements,  of  every  kind,  but 
also  the  persons  employed  to  operate  them.  It  is  the  duty  of  the 
master  to  look  out  lor  the  safety  of  his  servant,  so  far  as  ordinary 
prudence  can  secure  it,  in  all  these  respects." 

If  the  servant  is  aware  of  a  defect  in  machinery  which  he  is  em- 

Eloyed  to  work  with,  and  is  injured  in  consequence  of  such  defect, 
e  is  without  remedy,  because  it  was  his  duty  to  report  it  to  the 
master,  and,  if  not  remedied,  to  quit  the  service.  If  the  master 
places  over  the  servant  one  who  is  careless  or  incompetent,  to  the 
knowledge  of  the  servant,  the  same  duty  of  I'eporting  to  the  mas- 
ter devolves  upon  the  servant,  and  can  it  be  that  the  servant, 
knowing  the  danger  to  which  he  is  constantly  exposed,  can  hold 
the  master  liable  for  his  injury,  when  the  master  is  less  to  blame 
than  himself?  One  taking  emplo^nent  of  another  to  work 
under  one  who  stands  in  the  relation  of  a  vice-principal  to  the 
master,  knowing  that  such  vice-principal  is  incompetent  and 
negligent,  cannot  recover  for  injuries  sustained  in  consequence 
of  the  incompetency  and  negligence  of  such  servant,  in  the  very 
matter  in  which  such  incompetency  or  negligence  occasioned  the 
injury.  In  other  words,  that  such  servant  was  generally  incom- 
petent or  negligent,  to  the  knowledge  of  the  complainant,  will  not 
amount  to  contributory  negligence,  but  such  incompetence  or 
negligence  must  be  in  regard  to  the  particular  duty  in  perform- 
ance of  which  the  negligence  occurred  which  occasionea  the  in- 
jury, or  the  incompetency  complained  of  was  exhibited.  No  one 
who  has  reached  the  age  of  discretion  can  recklessly  or  heedlessly 
run  into  danger,  and  recover  of  another  damages  for  an  injury  sus- 
tained in  8U(m  a  venture. 
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It  is  true  that  the  iiegligence  of  a  vice-principal  is,  in  law,  the 
negligence  of  the  master.  So  is  the  neglect  to  famish  suitable 
implements  and  machinery ;  yet,  if  the  servant  is  aware  that  the 
machinery  is  defective,  and  is  injured  in  consequence  of  a  defect 
of  which  he  had  knowledge,  he  cannot  recover  of  the  master  dam- 
ages for  such  injury.  What  reason  can  there  be  for  excusing  the 
master's  negligence  in  such  a  ca^  that  does  not  apply,  with  equal 
force,  to  the  case  of  a  servant  injured  by  the  carelessness  of  a  vice- 
principal,  or  aUer  ego  of  the  master  ?  If  he  knew  that  the  care- 
lessness or  incompetency  of  the  vice-principal,  with  respect  to  a 
certain  dut^  which  the  latter  had  to  perform,  was  daily  exposing 
him  to  peril  beyond  that  incident  to  his  employment,  can  he  con- 
tinue in  the  service,  without  complaint,  and  not  be  chargeable  with 
contributory  negligence,  if  injured  in  consequence  of  such  igno- 
rance or  carelessness?  Beach  on  Con.  Negligence,  p.  311;  lb. 
sec.  8,  ^.  16.  And  standing  in  so  near  a  relation  as  that  between 
this  plaintiff  and  Dawson,  the  one  a  section  hand  and  the  other  his 
foreman,  the  former  having  daily  opportunity  to  observe  the  negli- 
gent conduct  and  incompetency  of  tne  latter,  which  the  master  is 
not  likely  to  learn  except  from  reports  of  other  of  its  employees, 
upon  what  principle  can  the  injured  servant  be  acquitted  of  con- 
tributory negligence,  if  injured  through  the  ignorance  or  negli- 
fence  of  that  foreman  ?  Instmctions  embodymg  the  principles 
erein  announced  should  have  been  given. 

With  regard  to  the  testimony  admitted,  that  Goodwin  said  to 
Craighead   that  ^*  Dawson   was  not  a  good   railroad   man,"  the 
admissibility  of  the  declarations  of  an  agent  against  his  principal 
can,  on  principle,  be  maintained,  only  whece  miat  the 
agent  said  was  in  the  transaction  of  tne  business  of  his  commcvor  °' 

•         >-i  1  <*i  ••i/k  T^  OON8IDKRKD. 

principal,  and  was  a  part  of  the  transaction  itself.  i3ut 
conceding — and  it  is  an  exceptional  case — that  what  Goodwin  said  to 
Craighead  was  admissible  to  prove  that  the  company  had  notice  of 
the  tact  of  Dawson's  incapacity,  if  that  fact  was  established  by 
other  evidence,  or  there  was  other  evidence  tending  to  establish  it, 
yet  Goodwin's  statement  was  inadmissible  to  prove  the  fact  that 
Dawson  was  incompetent.  A  first  impression  of  the  distinction  is 
that  it  is  shadowy  and  unsubstantial,  and  so  it  struck  me,  but,  on 
reflection,  it  will  be  found  to  be  real,  and  it  is  recognized  by  high 
authority.  In  Chapman  t?.  The  Erie  R.  Co.,  55  N.  Y.  584,  the  de- 
fendant's responsibility  was  sought  to  be  established  by  proof  that 
one  Allison,  a  telegrapher,  although  of  good  habits  and  competent 
for  his  position  when  employed,  had  since  become  addicted  to  the 
use  of  intoxicating  drinks  to  such  an  extent  as  rendered  him  unfit 
for  the  position,  and  that  Fisk,  the  defendant's  superintendent  had 
knowledge  of  his  habits,  and  a  witness  was  permitted  on  the  trial 
to  testify  that  he  heard  Fisk  say,  prior  to  the  injury  of  plaintiff, 
that  '^  He  must  quit  this,"  referring  to  Allison's  habit  of  drink. 
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in^.  It  was  objected  that  tliis  was  inadmissible,  but  Charch,  C.  J., 
delivering  the  opinion  of  the  court,  said  :  ^*  As  evidence  of  the  fact 
of  the  haoit  of  arinking  it  was  not  admissible,  within  the  general 
rnle  that  the  declarations  of  an  agent  will  not  bind  his  principal 
unless  made  at  the  time  of  doing  some  act  within  the  scope  of  uis 
agency,  and  which  in  point  of  fact  constitutes  a  part  of  the  act 
itself.  But  we  think  tnis  evidence  was  competent  to  prove  notice 
to  Fisk.  Other  evidence  was  produced  that  Allison  was  in  the 
habit  of  drinking  to  excess,  and  the  remark,  if  it  had  reference  to 
such  habit,  was  pertinenf  to  establish  that  he  knew  it."  In  the 
same  case,  it  was  held  that  an  admission  by  Fisk,  afterwards,  that 
"he  had  known  the  fact"  would  stand  upon  a  different  footing. 
But  the  admission  made  before  the  alleged  injury,  "  is  evidence  of 
a  material  fact.  It  would  be  competent  to  prove  that  a  third  per- 
son told  him  (Fisk)  of  it,  and  it  is  more  satisfactorv  to  establish  the 
fact  that  he  admitted  such  knowledge  at  the  time." 

If  one  were  offered  to  testify  that  he  heard  another  inform  the 
superintendent  of  facts  showing  the  incompetency  of  an  employee, 
it  would  be  admissible  as  showing  that  the  superintendent  had 
knowledge  of  those  facts,  if  the  facts  themselves  were  otherwise 

f  roved,  but  it  would  certainly  be  inadmissible  to  prove  those  facts, 
t  would  be  but  hearsay  evidence  as  to  the  existence  of  the  facts. ' 
It  is  upon  the  same  principle  that  the  admission  of  an  agent  of  hi& 
knowledge  of  facts  is  competent  to  prove  his  knowledge  of  the 
facts,  if  tne  existence  of  such  facts  is  otherwise  proved  ;  but  it  is 
incompetent  to  prove  the  existence  of  the  facts.  What  an  agent 
says  is  but  hearsay,  as  against  the  principal,  unless  a  part  of  the 
transaction  he  is  engaged  in  for  his  principal  at  the  time.  See, 
also.  Oilman  p.  Erie  K.  Co.,  13  Allen,  444. 

In  the  case  we  are  considering,  the  defendant's  objection  was, 
that  the  evidence  was  inadmissible,  for  any  purpose,  but  being  in- 
admissible to  prove  Dawson's  incapacity,  the  court,  admitting  it  for 
the  other  purpose,  should  have  told  the  jury  that  they  could  only 
consider  it  as  evidence  tending  to  prove  notice  to  the  company  of 
Dawson's  incompetency,  if  such  incompetency  was  established  by 
other  testimony,  but  not  to  consider  it,  either  by  itself  or  in  Qon- 
section  with  other  testimony,  as  evidence  of  the  fact  that  Dawson 
was  incompetent.  It  was  especially  proper  in  this  case  that  such 
an  admonition  should  be  given.  Without  reviewing  the  evidence 
on  the  subject,  we  may  say  that  a  jury  might  not  have  found  that 
Dawson  was  incompetent,  if  they  had  been  instructed  as  to  the 
proper  effect  to  be  given  to  this  testimony  of  Craighead.  It  is 
true,  that  even  with  such  instruction,  the  jury  might  have  found 
that  Dawson  was  incompetent,  and  that  such  finding  would  not 
have  been  disturbed,  either  by  this  or  the  trial  court ;  but  as  we  can- 
not say  that  their  finding  would  have  been  the  same,  we  must  hold 
that  the  error  was  material. 
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It  is  also  BtreDnonsly  contended  that  defendant's  demurrer  to  the 
evidence  sfaopld  have  been  sustained  on  the  ground  that,  conceding 
the  order  given  by  Dawson  to  have  been  reckless,  etc.,  still  plaintiff 
would  not  have  been  injured  if  the  car  wheels  had  not  stucK  in  the 
mud  of  the  ditch,  and  cases  are  cited  bearing  some  paoxmAn 
analogy  to  this  in  which  it  was  held  that  the  complain-  *'^^""- 
ant  could  not  recover ;  but  I  apprehend  that  in  all  of  them  it  will 
be  found  that  the  negligence  complained  of  was  disconnected,  in 
point  of  time,  with  the  subsequent  co-operating  cause  of  the  in- 
jury. As  in  Morrison  v.  Davis  &  Co.,  20  Pa.  St.  171,  where  a 
common  carrier  undertook  to  transport  ^oodsfrom  PInladelphia  to 
Pittsburgh  by  canal.  The  goods  were  destroyed  on  their  way,  by 
an  extraordinary  flood,  but  would  not  have  been  at  the  place  of  in- 
jury, if  they  had  not  been  delayed  by  the  lameness  of  a  horse  at- 
tached to  the  canal-boat.  Defendant  was  held  not  liable.  Lowrie, 
J.,  said  :  "  Had  the  property  been  exposed  to  the  flood  by  a  wrong- 
ful act,  concurrent  in  point  of  time,  the  party  would  have  been 
responsible."  This,  we  think,  states  the  correct  principle.  Both 
causes  in  the  case  at  bar  concurrently  co-operated  at  the  same  time 
to  produce  the  in  jury ;  and  while  the  car  might  have  been  removed, 
if  tlie  wheels  had  not  stuck  in  the  mud,  and  this  event  could  not  have 
been  foreseen  by  Dawson,  yet  if  the  order  was  improperly  given, 
the  defendant  is  liable  for  the  immediate  consequences  of  plaintiffs 
attempt  to  obey  it,  although  other  causes  concurred  at  the  time  to 
produce  the  injury. 

This  cause  was  once  before  in  this  court  on  defendant's  appeal, 
and  is  reported  in  73  Mo.  518,  and,  as  for  the  errors  above  noted, 
the  judgment  will  be  reversed  and  the  cause  remanded,  we  have 
deemed  it  necessary  to  notice  all  the  points  presented  so  that  the 
next  may  be  a  final  trial  of  the  cause.     We  are  not  pre-  surFicisKT  of 

Eared  to  say  that  the  petition  is  defective,  but  thiuK  it  '•'"'"o"- 
etter  pleading  to  state  the  precise  cause  of  action  relied  upon.  If 
it  is  sought  to  charge  the  company  for  negligence  of  a  fellow 
servant,  as  contradistmgrnished  from  a  vice-principal,  let  that  be 
stated  in  one  count.  t(  plaintiff  seeks  to  recover  for  the  negli- 
^nce  of  the  company  itself,  or  its  vice-principal,  let  that  be  stated 
in  a  separate  count;  but  blending  the  two  in  one  count  and  trying 
the  cause  on  both  together,  without  distinguishing  between  them 
in  the  instructions  to  the  jury,  tends  to  confuse  them,  and  has 
given  us  no  little  trouble. 

The  judgment  is  reversed  and  the  cause  remanded.  All  con- 
cur. Judges  Norton  and  Black  in  the  result. 

Norton,  J.  (concurring). — ^While  agreeing  to  the  conclusion 
reached  in  this  case,  I  do  not  concur  in  so  much  of  the  opinion  as 
announces  the  doctrine  that  an  employee,  operating  and  under  the 
control  of  an  incompetent  vice-principal,  who  sustains  an  injury 
occasioned  by  the  n^ligence  of  such  vice-principal,  cannot  recover 
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for  finch  injury,  if  he  had  knowledge  of  snch  incompetency,  and 
made  no  complaint  to  the  company.  I  know  of  no  antnority 
recognizing  the  doctrine.  Judge  Black  concurs  in  what  is  herein 
said. 

Employee's  Incompetency. — Degree  of  Principal's  Liability. — See  note,  35 
Am.  <&  Eng.  R.  R  Gas.  420;  Alexander  e.  Louisyille  <&  N.  R.  Co.  (Ey.)  lb. 
458;  note,  24  lb.  442;  Pittsburgh,  C.  <&  L.  R.  Co.  e.  Adams  (Ind.),  23  lb. 
408;  note,  22  lb.  821.    See  note  to  Louisville,  etc.,  R.  Co.  e.  Brice,  pc$U 


Stepukhb 

V. 

Hannibal  and  St.  Joseph  B.  Co.,  Appellant 

(86  Mmouriy  221.) 

A  railroad  has  the  right  to  run  its  trains  in  excess  of  the  usual  rate  of 
speed  to  make  up  lost  time,  but  in  doing  so,  those  in  charge  of  the  train 
should  use  greater  vigilance  and  care  to  prevent  accidents  to  workmen  on 
the  track. 

Where  an  employee  on  the  track  is  injured  by  a  train  so  running  at  an 
unusual  rate  of  speed,  he  cannot  recover  in  the  alienee  of  evidence  to  show 
that  the  engrineer  did  discover,  or,  by  the  exercise  of  care,  could  have  dis- 
covered, the  plaintiff  in  time  to  have  checked  the  train. 

Where  the  master  appoints  an  agent  with  a  superintending  control  over 
bis  work,  and  with  power  to  employ  and  discharge  hands,  and  to  direct  and 
control  their  movements  in  and  about  their  work,  such  agent  is  a  vice- 
principal,  and  his  negligence  is  that  of  the  master. 

Where  the  master  gives  an  order  to  a  servant  to  do  an  act  at  a  time  or 
under  circumstances,  which  render  the  doing  of  the  act  extrahazardous,  and 
the  servant  in  obeying  the  order,  receives  an  injury,  the  master  is  liable,  un- 
less to  obey  the  order  was  plainly  to  imperil  life  or  limb. 

Appeal  from  Clay  Circuit  Court.— Hon.  G.  W".  Dunn,  Judge. 
Reversed. 

Oeo.  W,  Eaaley  for  appellant. 
Heiiry  Smith  for  respondent. 

Blaok,  J. — This  was  a  suit  for  personal  damages  sustained  by 
the  plaintiff  while  in  the  employ  of  the  defendant  as  track  re- 
pairer. The  first  count  of  the  petition  attributes  the  injuries  to 
Facts.  the  negligent  manner  of  running  a  passenger  train,  and 

the  second  to  the  negligence  of  Kice,  the  &reman.  I^laintiff  was 
one  of  a  gang  of  six  laborers  under  Eice,  their  foreman.  At  the 
time  of  the  accident,  the  men  were  at  a  curve  in  the  road  ballast- 
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ing  the  track,  which  they  did  by  breaking  large  stones  distributed 
along  the  track  for  that  purpose. 

The  plaintiffs  account  of  the  matter  is  as  follows :  "  When  we 
saw  the  train  coming,  Rice  said,  ^  Clear  the  track.'  We  all  got  off 
the  track.  When  I  said  to  Kice :  '  Jack,  there  are  two  stones 
on  the  track,'  he  said,  ^  It  is  time  you  were  getting  them  off.'  I 
heard  the  train  some  time  before  1  saw  it.  When  I  first  saw  the 
train  it  was  about  one  hundred  and  fifty  yards  away.  I  can't  say 
how  far  away  it  was  when  I  first  heard  it.  The  train  was  coming 
about  twice  as  fast  as  usual.  When  the  train  came  in  sight,  Kice 
said,  '  Clear  the  track.'  After  we  got  off  the  track,  I  said  to  Rise  : 
*  There  are  two  stones  on  the  track  ; '  and  he  said,  '  it  is  time  you 
were  getting  them  off.'  It  took  me  all  the  time  to  get  those  rocks 
off  between  the  time  the  order  was  given  and  I  was  hurt.  The 
engine  hit  the  tamping  bar  which  I  had  been  using,  bat  which  I 
did  not  then  have  in  my  hand,  and  that  struck  me  and  turned 
me  around,  and  the  en^rine  struck  my  left  arm,  crushing^  it.  The 
tamping  bar  struck  m/right  arm,  turning  me  around  and  throw, 
ing  me  against  the  engine.  I  was  standing  clear  of  the  track, 
with  my  right  side  to  me  approaching  train.  My  back  was  not 
to  it." 

The  two  stones  referred  to  were  some  six  inches  in  diameter 
and  eighteen  inches  long.  The  evidence  further  shows  that  the 
train  was  behind  time  a  few  minutes,  and  was  running  faster  than 
usual  to  make  up  time,  and  that  the  track  at  that  place  was  new 
and  in  good  repair.  Rice  says  when  he  first  lieard  the  train  he 
thought  it  was  on  another  road,  but  he  soon  knew,  and  before  he 
saw  iu  that  it  was  on  their  track,  and  he  ordered  the  men  to  get 
off.  He  also  says  when  he  made  the  remark  to  Stephens  his 
attention  was  called  to  some  engineers  who  were  on  the  track  with 
a  handcar,  and  that  he  ran  towards  them  waving  his  hat  for  them 
to  get  off,  an.d  did  not  see  Stephens  again  until  just  as  he  was 
struck  ;  that  he  hallooed,  but  Stephens  did  not  hear  him. 

1.  The  court,  at  the  request  of  the  plaintiff,  gave  an  instruction 
to  the  effect  that  if  the  injuries  complained  of  were  caused  by  the 
negligence  of  the  employees  on  the  train,  in  running  it  at  a  high  and 
dangerous  rate  of  speed,  and  without  fault  on  the  part  Bp^^o,^,^^^, 
of  the  plaintiff,  then  the  finding  should  be  for  the 
plaintiff.  There  was  no  evidence  in  the  case  on  which  to  base  this 
instructioiv.  The  defendant  had  a  right  to  run  its  trains  in  excess 
of  the  usual  rate  of  speed  to  make  up  lost  time.  Of  course,  in 
doing  this,  it  became  tliedaty  of  the  employees  in  charge  of  the 
train  to  use  greater  vigilance  and  care  to  prevent  accidents  on  the 
track.  But  there  is  no  evidence  in  the  case  showing,  or  tending 
to  show,  that  the  engineer  did,  or  by  the  exercise  of  care,  could 
have  discovered  the  plaintiff  in  time  to  have  checked  or  stopped 
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the  train.  The  section  men  themselves  could  not  see  the  train  un- 
til it  was  well  near  to  them.  The  verdict  is  general.  It  does  not 
show  upon  whioh  count  the  finding  was  based.  Both  counts  seek 
to  recover  for  the  same  injury,  it  is  true,  but  they  are  based  upon 
entirelv  distinct  grounds,  and  we  cannot  say  the  finding  was  not 
upon  tne  erroneous  instruction.  This  branch  of  the  case  should 
have  been  entirely  withdrawn  from  the  jurj'. 

2.  It  follows,  from  what  has  been  said,  that  the  second  instruc- 
tion asked  by  the  defendant  was  properly  refused,  and  the  second 
ffiven  by  the  court  of  its  own  motion  should  not  have  been  given. 
There  is  no  charge  of  negligence  on  the  part  of  defendant  in  em- 
coMprrKKCY  or  ploying  Rice  or  in  retaining  him  in  its  service.  Nor 
8SBTAVT.  jg  there  any  evidence  tending,  in  the  least,  to  show 
that  nice  was  an  incompetent  person  to  discharge  the  duties  of 
foreman  when  employed,  or  that  he  became  incompetent  after  his 
employment,  and  with  knowledge  of  such  incompetency  the  defend- 
ant retained  him  in  its  service.  The  third  and  fourth  instructions 
asked  by  the  defendant,  so  far  as  the}'  relate  to  the  incompetency 
of  Rice,  are  foreign  to  any  issue  presented  by  the  pleadings  or 
evidence,  and  were  properly  refused.  For  a  like  reason  the  third 
given  by  the  court  of  its  own  motion  should  not  have  been  given. 

3.  The  court,  at  the  request  of  plaintiff,  gave  the  following 
instruction : 

"  2.  If  the  jury  believe  from  the  evidence  that  the  giving  the 
order  by  the  foreman  to  remove  the  stone,  under  the  circumstances 
of  the  case,  and  after  the  train  had  approached  so  near,  was  negli- 
gence in  the  foreman  and  caused  the  injury,  or,  if  the  jury  believe 
the  injury  resulted  from  the  negligent  or  careless  control  or  man- 
agement of  the  work  by  the  foreman,  they  will  find  for  plaintiff 
on  the  second  count." 

And  of  its  own  motion  the  following : 

"  1.  The  plaintifE,  in  becoming  the  employee  of  the  defendant, 
undertook  to  incur  the  risk  of  injuries  ordinarily  incident  to  the 
employment  in  which  he  engaged,  and  the  defendant  is  not  respon- 
sxTBAHAXABD-  slblc  for  such  injuries.  If  the  section  foreman,  under 
OU8WORK.  whom  the  plaintiff  was  working,  recklessly  ordered 
the  plaintiff  to  do  an  act  that  was  extrahazardous,  and  the  plain- 
tiff, in  obeying  said  order,  was  injured  by  the  defendant,  the  de- 
fendant is  responsible  for  such  injury,  unless  the  plaintiff,  by  the 
exercise  of  due  care  on  his  part,  could  have  avoided  the  injury." 

And  upon  the  same  subject  the  court,  at  the  request  of  the  de- 
fendant, gave  the  following : 

"  3^.  Ii'  the  jury  believe  from  the  evidence  that  plaintiff  was 
himself  guilty  of  any  negligent  or  reckless  act  which  directly  con- 
tributed to  the  injury  sued  for,  they  will  find  for  defendant." 

A  demurrer  to  the  evidence  was  also  overruled.    The  first  con- 
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tention  over  these  instmctions  is,  that  Bice  and  the  plaintifiE  were 
fellow  servants,  and,  there  being  no  negligence  alleged  co^taxvAsr 
or  proved  in  the  hiring  or  retention  of  Kice,  there  can  *^^ 
be  no  recovery.  McDermott  v.  H.  &  St.  J.  R.  Co.,  73  Mo.  517 ; 
8.  c,  2  Am.  &  Eng.  R.  R.  Cas.  85,  cited  by  counsel  for  appellant, 
has  no  direct  bearing  npoii  the  question  here  presented.  It  was 
there  alleged  that  Dawson  was  incompetent  to  perform  the  duties 
assigned  to  him,  and  that  the  company  had  knowledge  of  that  fact 
before  the  injuries  complained  of  occurred,  and  with  such  knowledge 
retained  him  in  its  service,  and  by  reason  of  which  the  plaintiff 
was  injured.  The  question  {here  considered  was  as  to  the  compe- 
tency of  certain  evidence  to  show  the  alleged  incompetency  of 
Dawson,  and  knowledge  thereof  by  the  company.  No  such  question 
is  raised  in  this  case.  It  does  not  follow  that  plaintiff  and  Rice 
were  fellow  servants,  because  Rice  was  also  a  servant  to  the  defend- 
ant. The  law  is  well  settled,  in  this  State  and  many  others,  that 
where  the  master  appoints  an  agent  with  a  superintend-  vicB-PBoiaiPAL 
ing  control  over  the  work,  and  with  power  to  employ  *^"- 
and  discharge  hands,  and  direct  and  control  their  movements  in  and 
about  the  work,  the  agent,  in  respect  of  such  matters,  stands  in  the 
place  of  the  master.  His  negligence  is  the  negligence  of  the  prin- 
cipal, and  for  which  the  latter  is  liable.  Gormly  v.  Vulcim  Iron 
W  orks,  61  Mo.  492 ;  Brothers  v.  Cartter  et  al.^  52  Mo.  372 ;  Dow- 
ling  V.  Allen  &  Co.,  74  Mo.  13 ;  Cook  v.  H.  &  St.  Jo.  R.  Co.,  63 
Mo.  397 ;  Shearman  &  Redfield  on  Neg.,  sec.  102 ;  Wharton  on 
Law  of  Neg.,  sec.  222. 

Here  the  facts  are  nncontroverted.  Rice,  as  foreman,  had  power 
to,  and  did,  employ  and  discharge  the  men.  They  were  under  his 
directions,  and  subject  to  his  orders,  and  it  is  said  in  the  evidence, 
and  not  controverted,  that  they  were  subject  to  the  orders  of  no 
one  else.  Beyond  all  doubt  Kice  was  a  vice-principal,  and  not  a 
fellow  servant  with  plaintiff,  in  respect  to  all  orders  and  directions 
given  by  Rice  to  the  men  in  the  discharge  of  their  duties. 

The  point  that  no  order  was  given  oy  the  foreman  is  clearly 
untenable.  Rice  ordered  the  men  to  get  off  the  track,  which  they 
did,  when  plaintiff,  having  regard  for  his  master's  business,  called 
Rice^s  attention  to  the  two  stones,  whereupon  Rice  said  to  him : 
^*  It  is  time  you  were  getting  them  off."  What  could,  or  would,  any 
employee  regard  this,  but  a  direction  to  take  the  stones  off?  It 
may  be,  as  stated  in  Wood  on  Master  and  Servant,  page  900,  that 
"an  order  given  by  a  foreman  to  do  an  act  within  the  line  of  the 
servant's  duty,  in  the  execution  of  which  an  injury  arises,  is  not 
such  an  act  of  authority,  on  the  part  of  the  foreman,  as  renders  the 
master  liable  for  the  consequences;"  but  if  the  order  is  given  to  do 
an  act  at  a  time  or  under  circumstances  which  renders  the  doing  of 
the  act  extra  hazardous,  the  rule,  as  stated,  can  have  no  application. 
The  principal  is  liable,  unless  to  obey  the  order  was  plainly  to 
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imperil  life  or  limb.  Obedience  is  the  primary  duty  of  the  servant, 
ana  he  may,  within  reasonable  boands,  trast  to  the  superior  judg- 
ment of  the  master. 

So  far  as  negligence  on  the  part  of  the  plaintifiE  was  concerned, 
that  was  fairly  submitted  to  the  jury  by  the  first  instruction  given 
by  the  court  of  its  own  motion,  and  the  one  given  at  the  request 
of  defendant.  The  case,  upon  the  evidence,  would 
SSSSot?"  ^  s^em  to  be  confined  to  the  simple  issues  as  to  whether 
or  not,  under  all  the  circumstances,  it  was  an  act  of  neg- 
ligence and  carelessness  on  the  part  of  the  foreman  to  direct  the 
plaintiff  to  remove  the  stones,  and  in  obeying  the  order  he  was 
injured,  because  of  such  negligence,  and  without  fault  on  his  part. 
There  does  not  appear  to  he  any  evidence  of  negligence  in  the 
general  management  of  the  work.  The  latter  part  of  the  plaintiff's 
second  instruction  was  probably  not  designed  to  submit  any  ques- 
tion of  general  negligence,  but  it  is  well  enough  to  make  it  plain  in 
this  respect.  The  other  instructions  prayed  tor  by  the  defendant, 
and  refused  by  the  court,  were  properly  refused. 

The  judgment  is  reversed,  and  the  cause  remanded  for  new  trial. 
Henbt,  C.  J.,  concurs  in  the  result.  Shebwood,  J.,  is  of  the  opinion 
that  the  case  should  be  simply  reversed,  and  not  remanded.  The 
other  judges  concur. 

Hazardous  Task — Servant  ordered  to  Perform, — See  Campbell  v,  Penn.  R.. 
Co.  (Pa.)  24  Am.  &  Eng.  R.  R.  Cas.  427 ;  note,  lb.  429 ;  Leary  v,  Boston  &  A» 
R.  Co.  (Mass.)  28  lb.  883;  Atlanta,  etc.,  R.  Co.  v.  Ray  (Ga.),  22  lb.  281 ;  note^ 
lb.  285.    See  note  to  LouiBville,  etc.,  R.  Co.  e.  Brice,  pott. 
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V. 

Bbios. 

(Adoanee  Cote,  Kentucky.    FiUd  OcUib&r  2,  1886.) 

Where  a  brakeman  on  a  railroad  train  was  killed  while  engaged  in  coup- 
ling cars,  the  mere  fact  that  one  of  the  cars  was  improperly  lo^ed,  by  reason 
of  the  fact  that  lumber  projected  over  the  end  of  it  so  as  to  interfere  with 
the  space  necessary  for  coupling  it,  or  even  the  fact  that  the  conductor  knew 
that  the  car  was  thus  improperly  loaded,  does  not  of  itself  show  wilful  neg- 
lect. To  constitute  wilful  neglect  in  such  a  case,  it  must  also  appear  that 
the  conductor,  or  other  person  in  charge  of  the  train,  knew,  or  by  the  use  of 
ordinary  care  could  have  known,  that  the  car  was  so  improperly  loaded  as  ta 
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imperil  the  life  of  the  seirant  or  employee.  As  the  jury  did  not,  by  its 
special  verdict  in  this  case,  find  that  the  conductor  knew,  or  should  have 
known,  that  the  car  was  so  improperly  loaded  as  to  imperil  the  life  of  the 
brakeman,  and  the  question  was  not  submitted  to  the  jury  by  the  instructions 
under  which  the  general  verdict  was  found,  a  new  trial  should  have  been 
awarded  the  defendant. 

Contributory  neglect  is  not  a  defence  to  an  action  under  the  statute  for 
wilful  neglect,  if  wilful  neglect  is  proved. 

Where  special  findings  are  directed,  it  should  be  as  to  every  fact  necessary 
to  make  out  the  cause  of  action  or  the  defence,  and  if  the  special  verdict  is 
thus  complete,  the  appellate  court  will  not  look  to  the  general  verdict,  or  the 
instructions  that  may  have  been  given  to  the  jury. 

A  special  verdict  being  asked,  the  court  was  bound  to  direct  it,  but  it  was 
in  the  court^s  discretion  to  also  order  the  jury  to  find  a  general  verdict. 

Appeal  from  Christian  Circuit  Court. 
John  Fdwnd  and  Wm,  Lindsay  for  appellant. 
Jno,  W.  McPherson,  Campbell  cfe  Campbell^  R.  W,  Henry ^  and 
Harry  Ferguson  ioir  appellee. 

Holt,  J. — The  appellant,  the  Louisville  &  Nashville  R.  Co.,  is 
asking  the  reversal  of  a  judgment  against  it  in^avor  of  the  widow 
of  J.  J.  Brice  for  five  thousand  dollars  for  the  killing  facts. 

of  her  husband  by  being  run  over,  when  engaged  in  coupling  its 
cars,  and  in  its  employ  as  a  brakeman,  by  one  oi  its  trains,  through 
the  alleged  wilful  neglect  of  its  agents. 

The  action  is  brought  undfer  section  3,  chapter  57,  of  the  Gen- 
eral Statutes,  which  anthoiizes  it  only  when  the  killing  is  wilful ; 
and  which  was  doubtless  enacted  to  give  the  same  right  of  action 
in  the  event  of  death  to  the  widow,  heir  or  personal  representative 
as  the  deceased  would  have  had  if  he  had  survived  the  injury. 

The  petition  alleges  in  substance  that  the  deceased  was  knocked 
down  and  run  over  by  the  train  through  the  willful  neglect  of 
those  in  charge  of  it. 

The  answer  is  a  denial,  contributory  neglect  by  the  deceased 
being  also  pleaded. 

An  amended  petition  was  filed,  alleging  that  the  deceased,  when 
killed,  was,  by  the  direction  of  the  conductor  in  charge  of  the  train, 
coupling  a  car  improperly  loaded  with  lumber ;  that  it  projected 
beyond  the  end  of  the  car  so  much  as  to  interfere  materially  with 
the  coupling  of  it,  and  to  endanger  the  life  of  one  undertaking  to 
make  the  coupling ;  and  that  her  husband  was  knocked  down  by 
the  lumber  and  then  run  over  and  killed. 

It  clearly  appears  that  the  train  was,  at  the  time  of  the  accident, 
being  operated  prudently ;  and  the  question  presented  is,  what  is 
the  liability  of  the  company  under  the  statute  when  death  results 
to  one  of  its  servants  from  handling  a  car  not  properly  loaded  ? 
It  does  not  clearly  appear  in  this  instance  whether  it  was  loaded 
by  the  appellant  or  tlie  shipper ;  but  probably  bv  the  latter. 

The  appellant  asked  the  court  to  direct  a  special  verdict  only* 
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This  the  court  refused  to  do.  It  ordered  a  special  verdict,  bat 
sneciAL  TKR-  a  general  one  also,  giving  iustmctions  to  the  jnrj. 
DicT.  •pj^jg  y^^  jjQ|.  QYTor,    It  was  bound  to  direct  a  special 

verdict  when  asked ;  but  it  had  the  ri^ht,  under  the  Code  of  Prac- 
tice, and  it  was  iu  its  discretion,  to  also  order  the  jury  to  find  a 
general  one.     Empire  Coal,  etc.,  Co.  v.  Mcintosh,  82  Ky.  Rep.  554. 

The  special  verdict  aside  from  fixing  the  amount  of  damage, 
found  but  three  facts,  to  wit :  first  that  the  lumber  did  so  far  pro- 
ject beyond  the  end  of  the  car  as  to  materially  interfere  with  the 
space  necessary  to  enable  the  brakeman  to  make  the  coupling; 
second,  that  the  injurv  to  the  deceased  resulted  from  it ;  and 
third,  that  he  did  not  know  of  the  improper  loading,  and  did  not 
have  an  equal  opportunity  with  the  others  operating  the  train  to 
know  it. 

Special  findings  must  be  treated  like  a  general  verdict.  They 
will  not  be  disturbed  unless  flagrantly  against  the  evidence.  They 
are  not  so  in  this  instance.  Therefore,  without  further  discussion, 
we  will  accept  them  as  true ;  and  the  first  question  to  be  determined 
is,  did  they  authorize  the  judgment? 

When  special  findings  are  directed,  it  should  be  as  to  eveir  fact 
necessary  to  make  out  the  cause  of  action  or  defence.  Kotlnng  is 
then  left  to  be  done  save  an  application  of  the  law  to  them  by  the 
court.  If  they  are  complete,  the  one  way  or  the  other,  then  they 
must  control ;  and  thus  a  general  verdict,  if  also  had,  has  no  effect, 
as  a  special  one  renders  it  unnecessary. 

It  follows  that  if  the  special  verdict  be  complete,  then  the  ap- 
pellate court  will  not  look  to  the  general  verdict  or  the  instructions 
that  may  have  been  given  to  the  jury. 

The  special  verdict  in  this  instance,  however,  does  not  find  facts 
showing  wilful  neglect. 

The  mere  fact  that  the  car  was  improperly  loaded,  or  that  the 
lumber  projected  over  the  end  of  the  car  so  as  to  interfere  with 
the  space  necessary  for  coupling  it,  does  notjper  se  show  wilful  neg- 
LojLDna  or  ^^<^^'  Of  necessity,  timbers,  for  instance,  must  some- 
^*-  times  project,  owing  to  their-  necessary  length ;  and  if 

a  carrier  could  not  carry  them,  it  could  not  discharge  its  duty  to 
the  public.  If  a  car  be  improperly  loaded,  as  by  lumber  project- 
ing beyond  the  end  of  it ;  and  even  if  this  be  known  to  the  one  in 
charge  of  the  train,  yet  this  fact  is  not  so  unusual,  or  extremely 
dangerous,  as  to  evidence  areckless  disregard  for  the  sanctity  of  hu- 
man life,  or  constitute  wilful  negligence.  Kentucky  Central  B. 
Co.  V.  Somers'  admV,  MS.  opinion.  May  1,  1886.  It  must  also 
appear  that  the  conductor,  or  the  party  in  charge  of  the  train, 
knew,  or  by  the  use  of  ordinary  care  should  have  known,  that  it 
was  so  improperly  loaded  as  to  imperil  the  life  of  the  servant  or 
employee.  It  may  be  to  some  extent  improperly  loaded,  and  yet 
not  so  as  to  apparently  endanger  the  life  of  the  brakeman,  or  place 
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him  in  imiiiinent  peril ;  and  if  the  conductor  does  not  know,  or  by 
the  use  of  ordinary  care  would  not  know,  that  this  will  be  the  ef- 
fect of  ordering  the  act  to  be  done,  he  or  his  principal  should  not 
be  held  guilty  of  wilful  neglect. 

As  the  special  verdict  did  not  authorize  the  judgment,  we  now 
turn  to  the  consideration  of  the  general  one,  and  the  instructions 
under  which  it  was  found. 

The  first  one  given  for  the  appellee  reads: 

"  The  court  instructs  the  jury  that  it  was  the  duty  of  the  raiboad 
company,  its  agents  and  employees,  either'  in  loading  nmnccnoiiB. 
its  cai*s  or  in  accepting  loaded  cars  from  othei*s  for  transportation, 
to  see  that  they  were  so  loaded  as  not  materially  to  obstruct  or  in- 
terfere with  the  space  usually  allowed  and  reasonably  necessary  for 
the  entrance  of  the  servants  of  said  company  in  coupling  said  cars. 

"  That  if  they  find  from  the  evidence  in  this  case  that  the  car  of 
said  company  doing  the  injury  to  deceased  was  so  loaded  as  to 
unreasonably  obstruct  such  space,  and  thev  further  believe  that  said 
company,  its  agents  or  employees  in  charge  of  said  train,  had 
knowledge  of  such  improper  loading,  or  by  the  use  of  reasonable 
diligence  might  have  ascertained  sucii  condition,^ and  neglected  to 
remedy  same,  and  if  they  further  believe  that  said  J.  J.  Brice, 
while  in  the  service  of  said  company,  attempting  to  couple  such 
car,  and  using  himself  reasonable  care  and  prudence  for  his  own 

Erotection,  nevertheless  received  the  injury  that  caused  his  death 
y  reason  of  such  improper  loading,  then  the  jury  should  find  for 
plaintiff  such  damages  as  she  has  sustained  by  reason  of  same." 

This  told  the  jury  in  effect  that  the  matters  recited  in  it  consti- 
tuted wilful  neglect;  because  the  statute  does  not  authorize  a  re- 
covery in  such  a  case  for  a  less  degree,  and  they  were  told  that  if 
they  found  the  matters  therein  recited  to  be  true,  they  must  find 
for  the  appellee.  The  objection  to  it  is  that  it  does  not  submit  to 
them  the  very  question  as  to  which  the  special  findings  were  faulty. 
The  matter  set  out  in  the  instruction  did  not,  if  true,  necessarily 
constitute  anything  more  than  gross  neglect ;  and  the  question  was 
not  submitted  to  the  jury  by  a  proper  instruction,  whether,  if  they 
found  the  cars  were  improperly  loaded  and  so  as  materially  to  in- 
terfere with  the  space  necessary  for  coupling,  the  conductor  knew, 
or  should  have  known  by  the  exercise  of  ordinary  care,  that  this 
was  the  case  to  such  an  extent  as  not  simply  to  cause  the  employee 
to  use  greater  cai*e,  but  so  much  so  as  to  place  him  in  imminent 
danger  or  peril  of  life. 

If  the  conductor  knew  this,  or  should  have  known  it  by  the  ex- 
ercise of  ordinary  care,  and  yet  ordered  the  brakemau  to  make  the 
coupling,  then  it  may  well  be  said  that  he  did  so  recklessly  and  in 
disregard  of  human  life. 

The  rule,  as  we  have  indicated,  will  not  only  enable  the  carrier  to 
properly  discharge  the  duties  he  owes  to  the  public,  but  it  will  also 
28  A.  &  E.  R.  Gas.— 85 
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forbid  a  reckless  disregard  of  human  life  in  a  bnsiness  which  at 
best  is  extremely  hazardous. 

As  the  case  must  go  back  for  another  trial,  it  is  proper  to  say 
that  the  plaintiff  must  show  wilful  neglect  upon  the  part  of  the 
agents  of  the  appellant.  When  this  once  appears,  contributory 
neglect  cannot  be  relied  on  as  a  defence. 

tfudgment  revereed,  with  directions  to  grant  a  new  trial,  and 
for  further  proceedings  consistent  with  this  opinion. 

Improperly  Loaded  Cars — Coupling. — When  servant  coupling  freight  cars 
loaded  with  projecting  iron  bars,  raised  himself  too  high  and  was  crushed: 
Sdd^  he  could  not  recover.  Nor.  Cent.  R.  Co.  v,  Husson,  12  Am.  &  Eng. 
R.  R.  Cas.  241. 

Where  company  has  habitually  received  cars  with  timber  projectinff  from 
ends,  it  is  not  negligence  to  permit  a  servant  to  couple  such  cars.  Atchison, 
etc.,  R.  Co.  V,  Plunkett,  2  lb.  127. 

Where  party  was  killed  while  coupling  cars  with  projecting  timbers:  ffddy 
that  the  evidence  did  not  necessarily  show  contributory  negligence.  Brown 
«.  Atchison,  etc.  R.  Co.,  15  lb.  271.  Bee  Burlington,  etc.,  R.  Co.  v,  Coates, 
lb.  265 ;  Houston  &  S.  C.  R.  Co.  v.  Pinto,  lb.  286 ;  Romick  «.  Chicago,  etc., 
R  Co.,  lb.  288;  Pringle  «.  Chicago,  etc.,  H.  Co.,  18  lb.  91. 

Master  and  Servant — General  Principlet. — When  an  employee,  after  hav* 
ing  the  opportunity  of  becoming  acquainted  with  the  risks  of  his  situatioUi 
accepts  them,  he  cannot  complain  if  subsequently  injured  by  such  exposure. 
By  contracting  for  the  performance  of  hazardous  duties,  he  assumes  such 
risks  as  are  incident  to  their  discharge  from  causes  open  and  obvious,  the 
dangerous  character  of  which  causes  he  has  had  opportunity  to  ascertain. 
Whart.  Neg.  §  214.     This  is  the  general  rule. 

In  Ballou  v.  Railroad  Co.,  5  Am.  &  Eng.  R.  R  Cas.  480,  the  deceased  was 
killed  by  reason  of  a  defect  in  the  ladder  of  a  freight  car,  and  it  was  held 
that  his  representative* could  not  recover.  A  well- prepared  note,  reviewing 
the  cases  upon  the  subject,  upon  the  point  which  touches  the  case  in  hand, 
page  506,  states  the  doctrine  as  follows:  **It  seems  clear,  if  a  person  in  the 
employment  of  a  railroad  company  discovers  that  the  appliances  with  which 
he  IS  working  are,  or  have  become  through  use,  unsafe,  and  continues,  with- 
out any  special  order  of  the  company,  and  without  making  any  complaint,  to 
use  the  said  appliances,  that  he  will  be  held  to  have  either  run  the  risk  of 
being  injured,  or  to  have  been  guilty  of  contributory  negligence ;  and  hence, 
in  case  of  injury  to  him,  occasioned  by  such  defect,  the  company  will  not  be 
liable.  And  this  is  true,  even  though  the  defect  be  such  a  one  as  under  or- 
dinary circumstances  the  company  would  be  bound  to  repair.*'  If  a  ser- 
vant, after  discovering  the  danger  of  using  some  appliance,  continues  to 
work  when  he  must  of  necessity  use  it,  he  assumes  the  risk,  and  the  master 
is  discharged  from  liability.  Railroad  Co.  v.  Shertle,  2  Am.  &  Eng.  R.  R. 
Cas.  158,  note.  See  also  Brossman  v.  Lehigh  Val.  R.  Co.  (Pa.),  6  Atl.  Rep. 
226;  Drew  v.  Gaylord  Coal  Co.  (Pa.),  4  Atl.  Rep.  214;  Wanamaker  e.  Burke 
(Pa.),  2  Atl.  Rep.  500;  Rummell  v.  Dill  worth,  Id.  355;  Shaffer  v.  Haish 
(Pa.),  1  Atl.  Rep.  575;  Shaw  t>.  Sheldon  (N.  Y.),  9  N.  E.  Rep.  188;  Coal 
Run  Coal  Co.  v,  Jones  (III.),  8  N.  E.  Rep.  865;  Lake  Shojre  &  M.  S.  R.  Co. 
V.  Stupak  (Ind.),  8  N.  E.  Rep.  630;  Rock  v.  Indian  Orchard  Mills  (Mass.),  8 
N.  E.  Rep.  401 ;  Chicago,  R.  I.  &  P.  R.  Co.  «.  Londergan  (III),  7  N.  E.  Rep. 
55;  Sweeney  9.  Berlin  &  Jones  Envelope  Co.  (N.  T.),  5  N.  E.  Rep.  858; 
Russell  V.  Tillotson  (Mass.),  4  N.  E.  Rep.  231 ;  Stafford  «.  Chicago,  B.  &  Q. 
R.  Co.  (111.),  2  N.  E.  Rep.  185;  Leary  v.  Boston  &  A.  R.  Co.  (Mass.),  2  N.  E. 
Rep.  115;  Bunt «.  Sierra  Buttes  Gold  Min.  Co.,  24  Fed.  Rep.  847;  Hall  e. 
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Union  Pac.  R.  Co.,  16  Fed.  Rep.  744;  Lane  v.  Central  Iowa  R.  Co.  (Iowa), 
29  N.  W.  Rep.  419;  Barbo  v.  Bassett  (Minn.),  29  N.  W.  Rep.  198;  Eelley  «. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  Id.  173,  and  note;  Brown  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (Iowa),  28  N.  W.  Rep.  487 ;  Olson  t>.  McMuIlen  (Minn.),  24  N. 
W.  Rep.  318;  Heath  r.  Whitebrea>t  C.  &  M.  Co.  (Iowa),  23  N,  W.  Rep.  148; 
Hobbs  V.  Stauer  (Wis.),  22  N.  W.  Rep.  163;  Russell  v.  Minneapolis  &  St.  L. 
R.  Co.  (Minn.),  20  N.  W.  Rep.  147;  Fraker  «.  St.  Paul,  M.  &  M.  R.  Co. 
(Minn.),  19  N.  W.  Rep.  349;  Mays  v.  Chicago,  R.  L  &  P.  R.  Co.  (Iowa),  19 
N.  W.  Rep.  680;  s.  c,  14  N.  W.  Rep.  340;  Richards  t>.  Rough  (Mich,),  18  N. 
W.  Rep.  785;  Behm  v.  Armour,  15  N.  W.  Rep.  806;  McGinnis  «.  Canada  S. 
B.  Co.  (Mich.),  13  N.  W.  Rep.  819;  Clark  r.  St.  Paul  &  8.  C.  R.  Co.  (Minn.)^ 
9  N.  W.  Rep.  581;  Gates  «.  Southern  Minn.  R.  Co.,  Id.  579;  Wells  f>.  Bur- 
lington, C.  R.  &  N.  R  Co.  (Iowa),  9  N.  W.  Rep.  364;  Mooney  t>.  Lower 
Vein  Coal  Co.  (Iowa),  8  N.  W.  Rep.  652;  Perigo  v.  Chicago,  R.  L  &  P.  R^ 
Co.  (Iowa),  7  N.  W.  Rep.  627;  Sanborn  v,  Madera  Flume  &  Trading  Co.. 
(Cal.),  11  Pac.  Rep.  710;  Wells  «.  Coe  (Or.),  11  Pac.  Rep.  50;  Sanborn  v^ 
Atchison,  T.  <&  S.  F.  R.  Co.  (Kan.),  10  Pac.  Rep.  860;  Kansas  Pac.  R.  Co.  «.. 
Peavey  (Kan.),  8  Pac.  Rep.  780;  Lopez  v.  Central  Arizona  Min.  Co.  (Ariz.), 
2  Pac.  Rep.  748;  Bogenschutz  v.  Smith  (Ky.),  1  S.  W.  Rep.  578;  but  he  does, 
not  assume  the  risk  of  any  dangers  arising  from  unsafe  or  defective  methods, 
surroundiuKS,  machinery,  or  other  instrumentalities,  unless  he  has,  or  may- 
be presumed  to  have,  knowledge  or  notice  thereof.  Northern  Pac.  R.  Co.  v,. 
Herbert,  6  Sup.  Ct.  Rep.  590;  Bean  «.  Oceanic  Steam  Nav.  Co.,  24  Fed.  Rep. 
124;  Cole  v.  Chicago*  N.  W.  R.  Co.  (Wis.),  80  N,  W.  Rep.  600;  Clapp 
«.  Minneapolis  <&  St.  L.  R.  Co.  (Minn.),  29  N.  W.  Rep.  340;  Smith  «.  Penin- 
sular Car- works  (Mich.),  27  N.  W.  Rep.  662;  Cook  v.  St.  Paul,  M.  &  M.  R. 
Co.  (Minn.),  24  N.  W.  Rep.  811;  Hobbs  v,  Stauer  (Wis.),  22  N.  W.  Rep. 
153;  Behmv.  Armour  (Wis.),  15  N.  W.  Rep.  806;  Rummell  «.  Dillworth 
(Pa).  2  Atl.  Rep.  355. 

It  is  th6  duty  of  a  niaster  who  sets  a  servant  to  work  in  a  place  of  danger 
to  give  him  such  notice  and  instruction  as  is  reasonably  required  by  the 
youth,  inexperience,  or  want  of  capacity  of  the  servant.    Rock  v.  Indiaiv 
Orchard  Mills  (Mass.),  8  N.  E.  Rep.  401;  Atkins  «.  Merrick  Thread  Co.,  Id. 
241;  MoGowan  v.  La  Plata  M.  &  S.  Co.,  9  Fed.  Rep.  861;  Jones  v.  Florence' 
Min.  Co.  (Wis-),  28  N.  W.  Rep.  207;  Parkhurst  v.  Johnson  (Mich.),  15  N., 
W.  Rep.  107;  Missouri  Pac.  R.  Co.  «.  Callbreath  (Tex.),  1  S.  W.  Rep.  622; 
Whitelaw  tj.  Memphis  &  C.  R.  Co.  (Tenn.),  1  S.  W.  Rep.  37. 

It  seems  well  established  that  a  master  is  responsible  to  his  servant  for  aui 
injury  sustained  by  him,  without  his  fault,  in  consequence  of  the  negligence^ 
of  a  fellow  servant,  where  the  master  has  chared  the  latter  with  the  duty 
of  providing  proper  appliances  for  carrying  on  the  work.  Gilmore  v.  North- 
em  Pac.  R.  Co.,  18  Fed.  Rep.  866. 

A  corporation  is  liable  for  negligence,  or  want  of  proper  care,  in  respect  to 
such  acts  and  duties  as  it  is  required  to  perform  and  discharge  as  master  or 
principal,  without  regard  to  the  rank  or  title  of  the  agent  intrusted  with 
their  performance.  As  to  such  acts  the  agent  occupies  the  place  of  the  cor- 
poration, and  the  latter  should  be  deemed  present,  and  consequently  liable 
for  the  manner  in  which  they  are  performed.  Flike  v.  Boston  &*^A.  R.  Co., 
53  N.  Y.  549. 

Employee  may  rely  upon  rule  that  cars  shall  not  be  moved  while  he  it  be- 
tween them  coupling. — Where  the  rule  of  a  railroad  company  provided  that, 
while  a  coupler  was  between  the  cars,  the  train  should  not  be  put  in  motion, 
a  coupler  so  engaged  had  the  right  to  presume  that  it  would  not  be  moved, 
and  that  he  could  pass  between  the  projecting  beams  of  the  cars,  which  he 
could  have  done  if  the  train  had  not  been  moved;  and  if,  while  so  passing 
out,  under  a  signal  ^ven  by  another  servant  of  the  company,  the  engineer 
backed  the  train,  and  the  coupler  was  caught  between  the  projecting  beams 
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and  crushed  to  death,  if  he  were  a  minor,  hia  father  could  recoTer  for  the 
loss  of  his  serTices ;  and  a  recovery  would  not  be  prevented  by  the  fact  that 
the  deceased  might  have  passed  under  the  beams  in  safety  by  stooping. 
Central  R  d.  Harrison,  78  Ga.  744. 

Where  a  general  servant  occupies  the  place  of  the  master,  the  latter  can- 
not, by  thus  delegating  his  authority,  and  absenting  himself,  escape  from 
liability  for  the -nonperformance  of  the  duties  he  owed  to  his  employees. 
This  rule  applies  as  well  to  individuals  as  to  corporations.  Corcoran  «.  Hol- 
brook,  59  N.  Y.  517. 

When  the  servant  by  whose  acts  of  negligence  other  servants  of  the  com- 
mon employer  have  received  injury  is  the  alier  ego  of  the  master,  to  whom 
he  has  left  everything,  then  the  middle -man's  negligence  is  the  negligence 
of  the  employer,  for  which  the  latter  is  liable.  Malone  e.  Hathaway,  64 
N.  Y.  6. 

A  master  is  bound  to  take  reasonable  care  and  precaution  to  guard  his 
servants  against  danger.  If  he  fails  to  exercise  reasonable  skill  in  furnishing 
machinery  or  buildings  for  the  use  of  his  servants  while  in  his  service,  he  is 
responsible  for  the  consequent  damage.  '  He  cannot  claim  immunity  upon 
the  ground  that  he  has  exercised  due  care  in  selecting  mechanics  of  compe- 
tent skill  in  the  construction  of  such  machinery  and  ouilding;  but  assumes 
the  burden  of  seeing  that  such  mechanics  actually  exercised  reasonable  care 
and  skill  in  the  execution  of  their  work.  Collyer  v.  Penna.  R.  Co.,  4  Cent. 
Repr.  668. 

Trespassers— Duty  as  to* — Rule^ — If  the  party  injured  was  lawfully  in 
the  building  where  the  injury  was  received,  in  the  course  of  his  employment, 
he  was  a  fellow  servant  with  those  whose  negligence  produced  the  injury. 
If  he  was  there  as  a  trespasser  or  by  sufferance,  no  duty  with  respect  to  him 
rested  on  the  master,  except  to  refrain  from  acts  wilfully  iujurious;  he  as- 
sumed all  the  ordinary  risks  incident  to  the  character  of  the  place,  and  is 
without  remedy.     Collyer  v.  Penna.  R.  Co.,  4  Cent.  Repr.  568. 

Injury  to  Railway  Employee  in  lowai  Sec.  1307. — Sec.  1807  of  the  Iowa  Code 

Srovides  that  **  every  corporation  operating  a  railroad  shall  be  liable  for  all 
amages  sustained  by  any  person,  including  employees  of  such  corporation, 
in  consequence  of  the  neglect  of  agents,  or  by  any  mismanagement  of  the 
engineers  or  other  employees  of  the  corporation,  and  in  consequence  of  the 
wilful  wrongs,  whether  of  commission  or  omission,  of  such  agents,  engi- 
neers, or  other  employees,  when  such  wrongs  are  in  any  manner  connected 
with  the  use  and  operation  of  any  railroad  on  or  about  which  they  shall  be 
employed.*'  This  provision  is  constitutional  in  Central  Trust  Co.  v.  Sloan 
(Iowa),  22  N.  W.  Rep.  916;  Bucklew  v.  Central  Iowa  R.  Co.  (Iowa),  21  N. 
W.  Rep.  108;  Missouri  Pac.  R.  Co.  e.  Mackey  (Ean.),  6  Pac.  Rep.  291. 
The  liability  attaches  to  the  property  of  an  insolvent  company  in  the  hands 
of  a  receiver.  Central  Trust  Co.  v.  Sloan  (Iowa),  22  N.  W.  Rep.  916;  Sloan 
V.  Central  Iowa  R  Co.  (Iowa),  16  N.  W.  Rep.  831. 

The  company  is  liable  only  for  injuries  sustained  by  those  employed  in 
the  movement  of  cars  and  engines.  Matson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(Iowa),  25  N.  W.  Rep.  911 ;  Luce  e.  Chicago,  St.  P.,  M.  <&  O.  R.  Co.  (Iowa), 
24  N.  W.  Rep.  600;  Malone  9.  Burlington,  C.  R  &  N.  R.  Co.  (Iowa),  21 
N.  W.  Rep.  756;  s.  c,  16  N.  W.  Rep.  203;  Foley  v.  Chicago,  R.  I.  &  P.  R 
Co.  (Iowa),  21  N.  W.  Rep.  124;  Manning  e.  Burlington,  C.  R  &  N.  R  Co. 
aowa),  20  N.  W.  Rep.  169 ;  Smith  «.  Burlington,  C.  R  &  N.  R.  Co.  (Iowa), 
12  N.  W.  Rep.  763.     See,  also,  as  to  who  are  entitled  to  the  benefit  of  these 

f  revisions,  Hbuser  «.  Chicago,  R  L  &  P.  R.  Co.  (Iowa),  14  N.  W.  Rep.  778; 
ayne  v.  Chicago,  B.  &  Q.  H.  Co.  (Iowa),  6  N.  W.  Rep.  281;  Union  Pac  R 
Co.  V.  Harris  (Kan.),  6  Pac.  Rep.  571.    And  see  Solomon  R  Co.  e.  Jonea 
(Kan.),  2  Pac.  Rep.  657. 
Instruction  Ignoring  Contributive  Negligencei — ^In  an  action  to  lecovw 
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damages  alleged  to  have  been  caused  by  the  negligence  of  the  defendant,  and 
the  defendant  alleges  contributory  negligence  on  the  part  of  the  plaintiff,  and 
there  is  evidence  from  which  such  contributory  negligence  might  be  found,  it 
is  error  to  instruct  the  jury  that  if  they  found  that  the  accident  occurred  by 
the  wilful  act,  default  or  negligence  of  the  defendant,  then  the  jury  mi^ht 
find  for  the  plaintiff.  Such  an  instruction  improperly  ignores  the  question 
of  plaintiff's  contributory  negligence.  Phila.,  etc.,  R.  Co.  «.  State,  10 
Eastern  Repr.  181. 

Master  and  Servant — Duty  of  Railroad  Company  to  Inspect  Cars. — As  re- 
spects the  duty  of  a  railroad  corporation  to  have  its  cars  inspected  so  that  they 
may  be  maintained  in  a  safe  condition  for  Use  by  its  servants,  the  master  is  not 
exonerated  from  liability  to  a  servant  for  the  neglect  of  this  duty,  upon  the 
ground,  that  its  car  inspector,  and  the  servant  in jured  by  reason  of  his  neglect, 
were  fellow  servants;  Macy  t>.  St.  Paul  &  D.  R.  Co.  (Minn.  1886),  28  N.  W. 
Rep.  249;  following  Tierney  d.  Minneapolis  &  St.  L.  R.  Co.,  38  Minn.  811; 
s.  c,  23  N.  W.  Rep.  229,  and  Fay  v.  Same,  36  Minn.  231;  s.  c,  15  N.  W. 
Rep.  241. 

It  is  the  duty  of  a  master  to  use  due  care  in  supplying  and  mainta^tning 
suitable  instrumentalities  for  the  performance  of  the  work  required  of  his 
servants.  This  duty  is  imposed  upon  him  as  master.  It  is  an  absolute  and 
personal  duty;  that  is  to  say,  it  is  one  from  responsibility  for  the  proper 
discharge  of  which  the  master  cannot  escape  by  intrusting  its  perforfhance 
to  a  servant  or  agent.  If  the  master  does  so  intrusts  it,  the  servant  or  agent 
is  charged  with  the  master's  duty,  and,  in  the  case  of  a  corporation,  such 
servant  or  agent  occupies  the  place  of  the  corporation,  ana  the  latter  is 
deemed  present  and  consequently  liable  for  the  manner  in  which  such  ser- 
vant or  agent  acts.  The  negligence  of  the  agent  or  servant  in  such  cases  is 
the  negligence  of  the  master.  Thompson  «.  Drymala  (Minn.),  1  N.  W. 
Rep.  255. 

A  servant  to  whom  a  master  intrusts  the  duty  of  furnishing  safe  and  suit- 
able machinery  or  appliances  for  other  servants  'to  work  with  is  not  their 
fellow  servant  so  as  to  prevent  liability  of. master  to  them  for  injuries  caused 
by  his  negligence  in  performing  that  duty.  Kelly  v,  Erie  Telegraph  &  Tele- 
phone Co.  (Mipn.),  25  N.  W.  Rep.  706. 

It  is  a  general  rule,  applicable  to  all  kinds  of  service,  that  a  master  who 
negligently  fails  to  furnish  his  servants  with  safe  machinery,  means,  and  ap- 
pliances for  the  work  required  to  be  done,  is  liable  for  injuries  to  the  ser- 
vant caused  by  such  negligence.  Thompson  v.  Hermann  (Wis.),  8  N.  W. 
Rep.  579. 

Co-servants — Injury — No  Recovery! — The  following  are  cases  where  the 
negligence  of  the  first-named  employee  caused  injury  to  the  second ;  and  no 
recovery  was  had,  on  the  ground  of  being  co-employees. 

Blacksmith's  assistant — blacksmith.  Melville  v,  Missouri  River,  etc.,  R. 
Co.,  4  McCrary,  194. 

Boiler-makers — mechanic  in  repair  shop.  Murphy  v.  Boston  &  Albany  R 
Co.,  88  N.  T.  145;  s.  c,  8  Am.  &  En^.  R.  R.  Cas.  510. 

Brake-repairer — brakeman.  Nashville,  etc.,  R  Co.  v,  Foster,  10  Lea,  351 ; 
s.  c,  11  Am.  &  Eng.  R  R  Cas.  180. 

Brakeman — fellow  brakeman.  Chicago,  etc.,  R.  Co.  v.  Rush,  84  111.  570; 
Hayes  v.  Western  R.  Corp.,  3  Cush.  270;  Atchison,  etc.,  R.  Co.  v.  Plunkett, 
25  Kan.  188;  s. C,  2  Am.  &  En^.  R  R  Cas.  127. 

Brakeman — laborer  loading  dirt  on  trains.  Henry  v.  Staten  Island  R.  Co., 
81  N.  Y.  373;  s.  c,  2  Am.  <&  Eng.  R  R  Cas.  60;  St.  Louis,  etc.,  R  Co.  «. 
Britz,  72  111.  256. 

Brakeman  acting  as  conductor — ^brakemen.  Robinson  «.  Houston,  etc, 
R  Co.,  46  Tex.  540. 
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Car- coupler — brakeman.  Whitman  v.  Wis.  &  M.  T.  R.  Co.,  12  Am.  & 
Eng.  R.  R.  Cas.  214. 

Car-inspector — brakeman.  Kid  well  «.  Houston,  etc.,  R.  Co.,  8  Woods,  C. 
C.  813;  Smith  v.  Potter,  46  Mich.  258;  s.  c,  2  Am.  &  Eng.  R  R.  Cas.  140; 
Kashviile,  etc.,  R.  Co.  v.  Foster,  10  Lea,  851;  s.  c,  11  Am.  &  Eng.  R.  R. 
Cas.  180;  Mackin  v.  Boston  &  Alb.  R.  Co.,  15  Am.  &  'Ens.  R.  R.  Cas.  196. 

Car- repairer — engineer.     Chicago,  etc.,  R.  Co.  v.  Murphy,  58  111.  886. 

Conductor — brakeman.  Wilson  «.  Madison,  etc.,  R.  Co.,  18  Ind.  226; 
Thayer  v.  St.  Louis,  etc.,  R.  Co.,  22  Ind.  26;  Smith  «.  Potter,  2  Am.  &Eng. 
R.  R.  Cas.  140;  Dow  v.  Kansas  Pac.  R.  Co.,  8  Kan.  642;  Sherman  «.  Roch- 
ester, etc.,  R.  Co.,  17  N.  T.  168;  15  Barb.  574;  Robinson  v.  Houston,  etc., 
R.  Co.,  46  Tex.  540. 

Conductor ^K^ar-coupler.     Wilson  «.  Madison,  etc.,  R.  Co.,  18  Ind.  226. 

Conductor — engineer.    Mich.  Cent.  R.  Co.  v.  Dolan,  82  Mich.  510. 

Conductor — ^fireman.  Slater  v.  Jewett,  5  Am.  &  Eng.  R.  R  Cas.  515; 
8.  c,  85  N.  Y.  61. 

Conductor — laborer  on  grayel  train.  Ryan  v,  Cumberland  Valley  R.  Co., 
23  Pa.  St.  884;  O'Connell  v.  Bait.  &  Ohio  R.  Co.,  20  Md.  212;  Gillshannon 
V.  Stony  Brook  R.  Corp.  10  Cush.  228. 

Conductor — laborer  riding  on  train.  Howland  v.  Milwaukee,  etc.,  R  Co., 
5  Am.  &  Eng.  R.  R.  Cas.  578;  s.  c,  54  Wis.  226. 

Conductor — ^laborer  loading  cars.  McGowan  v.  St.  Louis,  etc.,  R  Co.,  61 
Mo.  528. 

Conductor — laborer  shoyelling  snow  on  track.  Jeffrey  v.  Keokuk,  etc.,  R. 
Co.,  5  Am.  &  Eng.  R.  R.  Cas.  568;  s.  c,  51  Iowa,  489. 

Conductor — surveyor  riding  on  train.  Ross  «.  N.  Y.  Cent.,  etc.,  R  Co.,  74 
N.  Y.  617. 

Laborer  setting  up  derrick — ^brakeman  on  train.  Holden  v,  Fitchburg  R 
Co.,  2  Am.  &  Eug.  R  R  Cas.  94;  s.  c,  129  Mass.  268. 

Engineer — brakeman.  Summerhays  v.  Kansas  Pac.  R.  Co.,  2  Col.  484; 
Pittsb.,  etc.,  R.  Co,  v.  Devinney,  17  Ohio  St.  197;  Pittsb.,  etc.,  R  Co.  v, 
Lewis,  82  Ohio  St.  196;  Sherman  v.  Rochester  &.Syr.  R  Co.,  17  N.  Y.  158; 
Wright  V.  N.  Y.  Cent.  R  Co.,  25  N.  Y.  562;  III.  Cent.  R  Co.  v.  Keen,  72 
III.  512;  Connor  9.  Chicago,  etc.,  R  Co.,  59  Mo.  285;  Mobile  &  M.  R  Co. 
tj.  Smith,  59  Ala.  245;  Moran  v.  N.  Y.  Cent.,  etc.,  R  Co.,  67  Barb.  96; 
Houston,  etc.,  R.  Co.  v.  Willie,  53  Tex.  818;  s.  c,  5  Am.  &  Eng.  R  R.  Cas. 
541;  Houston,  etc.,  R.  Co.  f>.  Myers,  8  Am.  &  Eng.  R.  R.  Cas.  114;  s.  c,  55 
Tex.  110;  Pittsb.  v,  R  Co.  v,  Ranney,  5  Am.  &  Eng.  R  R  Cas.  588:  Nash- 
ville, etc.,  R  Co.  V,  Wheless,  15  Am.  &  Eng.  R  R.  Cas.  815. 

Engineer— car-repairer.    Valtez  «.  Ohio  &  Miss.  R.  Co.,  85  III.  500. 

Engiueer — conductor.    Ragsdalev.  Memphis  &  C.  R  Co.,  3  Baxt.  426. 

Engineer — conductor  claiming  to  be  passenger.  Manville  v.  Cleveland  & 
Toledo  R  Co.,  11  Ohio  St.  417. 

Engineer — fireman.  Ala.  &  Fla.  R  Co.  «.  Waller,  48  Ala.  459;  Murray  e. 
S.  Carolina  R.  Co.,  1  McMullen,  385 ;  Paulmier  «.  Erie  R.  Co.,  5  Vroom,  151. 

Engineer — station -master.     Evans  o.  Atlantic  &  Pac.  R  Co.,  62  Mo.  49. 

Engineer — switchman.  Smith  v.  Memphis,  etc.,  R.  Co.,  18  Fed.  Rep. 
804;  Columbus,  etc.,  R  Co.  v.  Troesch,  68  III.  545;  s.  c,  57  IlL  155. 

Fireman — brakeman.  Green wald  v.  Marquette,  etc.,  R.  Co.,  8  Am.  & 
Eng.  R  R  Cas.  183;  s.  c,  49  Mich.  197. 

Fireman — engineer  on  another  train.  Bull  d.  Mobile,  etc.  R  Co.,  67  Ala. 
206. 

Foreman — ^laborer.  Hofnagle  c.  N.  Y.  Cent.,  etc.,  R.  Co.,  55  N.  Y.  608; 
Murphy  v,  Boston,  etc.,  R.  Co.,  59  How.  Pr.  197;  Hanrathy  v.  N.  Cent. 
R  Co.,  46  Md.  280;  Zeigler  v.  Day,  128  Mass.  152;  Cumberland  Coal  &  Iron 
Co.  «.  Scally,  27  Md.  589;  Hogan  v.  Cent.  Pac.  R  Co.,  49  Cal.  128. 

Foreman^laborer  on  hand  car.     Weger  u.  Pa.  R.  Co.,  55  Pa.  St.  460. 


IMPBOPEBLY  LOADED   CARS— SPECIAL  VEKDICT.        661 

Foreman  in  yard — brakeman.  Rains  v,  Bt.  Louis,  etc.,  R.  Co.,  5  Am.  & 
Eng.  R.  R.  Cas.  610;  s.  c,  71  Mo.  164. 

Master  mechanic — fireman.  Col.  &  Ind.  Cent.  R.  Co.  v.  Arnold,  81  Ind. 
174. 

Master  mechanic — engineer.  Hough  v.  Railway  Co.,  100  U.  S.  213  (bk.  25, 
L.  ed.  612). 

Section  foreman — brakeman.  Lewis  «.  St.  Louis,  etc.,  R.  Co.,  59  Mo. 
495;  Hardy  v.  N.  Carolina  Cent.  R.  Co.,  74  N.  C.  734;  76  N.  C.  5. 

Section  foreman — laborers.  Louisville,  etc.,  R.  Co.  v.  Bowler,  9  Heisk. 
666. 

Section  foreman — switchman.  Hall  v.  Mo.  Pac.  R.  Co.,  74  Mo.  298;  s.  c, 
8  Am.  &  Eng  R.  R.  Cas.  106. 

Yard  master — brakeman.    Besel  t>.  N.  Y.  Cent.,  etc.,  R.  Co.,  70  N.  Y.  171. 

Yard-master — laborer.  Gravelle  d.  Minneapolis,  etc.,  R.  Co.,  3  McCrary 
852. 

Machinist's  Helper  and  Round-house  Foreman  are  Co-servants^ — The  fore- 
man at  a  round-house  of  a  railroad  is  a  fellow  servant  of  an  employee  work- 
ing under  him,  within  the  rule  laid  down  in  Brown  v,  Winona,  etc.,  R.  Co., 
27  Minn.  162.  Mitchell,  J.,  dissents,  holding  the  foreman  a  vice-principal. 
Gonsior  v,  Minneapolis,  etc.,  R.  Co.  (Minn.  1887),  31  N.  W.  Rep.  515. 

Whether  Deceased  was  a  Passenger  or  a  Fellow  Servant. — In  a  suit 
against  a  railway  company  for  damages  for  personal  injuries  inflicted  on  a 
deceased  husband,  who,  it  was  alleged,  was  a  passenger  on  defendant's  train 
when  his  injuries  were  received  through  its  alleged  negligence,  there  was 
conflicting  testimony  as  to  whether  the  deceased  was  a  passenger  or  not. 
JBisld,  That,  from  the  character  of  the  case, — the  injury  complained  of  hav- 
ing been  caused  by  the  negligence  of  a  servant  of  the  company, — it  was  the 
duty  of  the  court  to  give  in  charge  to  the  jury  the  law  by  which,  under  the 
evidence,  it  could  be  determined  what  relation  the  deceased  bore  to  the 
company  when  his  injuries  were  received, — whether  he  was  passenger  or 
servant.  It  was  error  to  charge  that  the  fact  that  the  conductor  of  the  train 
received  and  treated  the  deceased  as  a  passenger  made  him  such.  T.  &  P. 
R.  Co.  V,  Scott,  64  Tex.  649. 

Parting  of  Train — Conductor  Killed. — A  conductor  of  a  freight  train  had 
three  brakemen  under  him  whose  posts  were  respectively  upon  the  forward, 
the  middle,  and  the  rear  cars  of  the  train.  The  conductor  stopped  the 
middle  brakeman  when  he  was  about  to  go  to  his  position,  and  desired  him 
to  help  check  waybills.  While  the  middle  brakeman  was  off  duty  the  train 
broke  near  his  post.  The  engine  and  forward  cars  were  stopped  when  it 
was  found  out  what  had  occurred,  and  backed  up  to  re-couple  onto  the 
rear  cars.  In  backing  up,  the  forward  cars  collidea  with  the  approaching 
rear  cars  and  the  conductor  was  killed.  Heldj  that  in  detaining  the  middle 
brakeman  from  going  to  his  duty,  the  conductor  was  not  guilty  of  contribu- 
tory negligence  and  could  recover.  Brown  v.  Cent.  Pac.  R.  Co.,  12  Pac. 
Repr.  512  (Cal.  1887). 

Master  and  Servant— Employee  of  Railway  Company — Duty  of  Company 
to  Provide  Safe  Place — Due  Care— Question  of  Fact. — The  plaintiff  was 
employed  by  the  defendant  as  a  blacksmith  in  a  shop  situated  in  its  freight 
yard,  and  was  crushed  between  the  side  of  a  flat  car  and  a  building  while 
assisting  in  moving  the  car  in  obedience  to  the  orders  of  his  foreman.  It 
appeared  that  he  was  not  employed  for  this  work,  but  was  frequently  called 
on  to  assist  in  it,  with  others,  and  never  refused,  although  he  protested. 
The  space  between  the  track  and  the  building  was  too  narrow  for  passage 
between  the  building  and  a  car  on  the  track,  and,  owing  to  a  curve  in  the 
track,  was  constantly  narrowing;  but  the  plaintiff  had  never  assisted  in  the 
moving  of  cars  on  this  track,  did  not  know,  and  could  not  reasonably  be  ex- 
pected to  know,  that  the  passage  was  too  narrow,  and,  owing  to  his  atten- 
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tion  to  bis  work,  be  did  not  discover  it  in  time  to  save  bimself.  Ileld^  that 
a  jury  might  find  that  the  defendant  did  not  provide  its  servants  a  reason- 
ably safe  place  in  which  to  do  its  work,  and  that  it  could  not  be  said,  as  a 
matter  of  law,  that  the  plaintiff  was  not  in  the  exercise  of  due  care.  Ferren 
V,  Old  Colony  R.  Co.,  9  N.  E.  Repr.  608. 

It  is  well  settled  that  an  employer  is  under  an  implied  contract  with  those 
be  employs  to  furnish  suitable  and  safe  means  for  carrying  on  bis  business, 
and  this  includes  an  obligation  to  provide  a  suitable  place  where  the  servant 
may,  in  the  exerciM  of  due  care,  safely  perform  his  duty ;  and  if  special 
dangers,  unseen,  hidden,  unappreciable  to  the  employee,  exist,  the  employer 
is  bound  to  warn  the  employee  against  them.  Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572;  Snow  v.  Housatonic  R.  Co.,  8  Allen^  445;  Sul- 
livan o.  India  Manuf  g  Co.,  118  Mass.  807;  Holden  v.  Fitchburg  R.  Co.,  129 
Mass.  268.  This  principle  is  not  inconsistent  with  the  rule  of  law  that  the 
employee  assumes  those  obvious  risks  inherent  in  the  service  he  contracts  to 
do,  of  which  he  is  presumed  to  have  knowledge.  Lovejoy  «.  Boston  &  L. 
R.  Co.,  125  Mass.  79;  Teaton  v.  Boston  &  L.  R.  Co.,  185  Mass.  418;  Lcary 
V.  Boston  &  A.  R.  Co.,  189  Mass.  580;  s.  c,  2  N.  E.  Rep.  115;  Russell  f. 
Tillotson,  140  Mass.  201 ;  s.  c,  4  N.  E.  Rep.  281 ;  Chicago,  B.  &  Q.  R.  Co.  t. 
Gregory,  58  III.  272;  Chicago  &  R.  L  R.  Co.  v,  Clark,  11  Bradw.  104; 
"Walsh  e.  Oregon  R.  &  Nav.  Co.,  10  Or.  250;  Farlow  v.  Kelly,  108  U.  8.  288; 
s.  c,  2  Sup.  Ct.  Rep.  555;  McDermott  «.  New  York  Cent.  R.  Co.,  28  Hun, 
825;  Hall  e.  Union  Pac.  R.  Co.,  16  Fed.  Rep.  744;  Baxter  v,  Roberts,  44 
Cal.  187. 

Co-servants,  Illness  of — Injury. — In  a  suit  by  a  brakeman  against  a  rail- 
road company  to  recover  damages  for  injuries  received  in  a  collision,  proof 
that  the  conductor,  whose  act  in  starting  a  train  against  orders  causea  the 
collision,  was  sick  and  had  asked  to  be  relieved  from  running  the  train  will 
not,  in  the  absence  of  proof  that  the  act  was  the  result  of  sickness,  prevent 
the  application  of  the  rule  that  a  master  is  not  liable  to  a  servant  for  injuries 
due  to  the  negligence  of  a  fellow  servant.  Johnston  v.  Pittsburgh,  etc,  R. 
Co.,  5  Cent.  Repr.  718. 

Negligence— Proximate  Cause — Misleading  Instruction — Assumption  of 
Facts* — A  railroad  brakeman  having  alighted  to  place  a  switch,  attempted 
to  board  the  caboose,  but  his  foot  slipped  upon  the  step,  owing  to  defects  in 
it,  and  he  fell.  A  wheel  passed  over  nis  foot,  and  crushed  it.  The  enffi- 
neer  had  never  been  over  the  road  before,  and  this  made  the  presence  of  the 
conductor  necessary  upon  the  engine  to  show  him  the  curves  and  grades. 
The  brakeman  brought  an  action  against  the  company  to  recover  damages, 
averring  that  the  inexperience  of  the  engineer,  ana  the  absence  of  the  con- 
ductor, necessitated  the  performance  of  many  additional  duties  by  him,  and 
that  it  was  in  the  performance  of  these  duties  that  the  injuries  were  received; 
but  the  evidence  aid  not  disclose  any  incompetency  on  the  part  of  the  engi- 
neer, or  that  he  was  guilty  of  any  negligence  in  moving  the  train  on  the  oc- 
casion. Held^  that  the  defects  in  the  step  were  the  proximate  cause  of  the 
injury,  and  that  an  instruction  to  the  jury  that,  if  the  injury  was  caused  by 
the  negligence  of  the  company  in  having  the  engine  in  charge  of  an  incom- 
petent engrineer,  who  could  not  perform  his  duties  with  safety  to  his  co-em- 
ployees, and  if  they  believed  that  such  want  of  care  was  the  proximate 
cause  of  the  injury,  the  plaintiff  was  entitled  to  recover,  was  misleading,  being 
based  upon  a  supposed  state  of  facts  which  there  was  no  evidence  to  support, 
and  therefore  ground  for  the  reversal  of  a  judgment  for  the  plaintiff.  Tex^ 
etc,  R.  Co.  e.  Wiesener  (Tex.  1886),  2  S.  W.  Repr.  667. 

Injury  by  being  Thrown  from  Ladden — Defendant  in  error  was  in  the  em- 
ploy of  plaintiff  in  error  as  a  car-repairer.     While  mounted  at  a  side  track 
rn  a  ladder  which  rested  against  a  car  that  he  was  repairing  by  order  of 
immediate  superior,  he  was  thrown  from  the  ladder  by  reason  of  the  car 
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hfiing  struck  by  a  switching  engine  and  car,  and  was  seriously  injured. 
He  brought  a  suit  against  the  railway  company  under  §  1807,  Code  of  Iowa 
of  1873.  The  railway  company  defended  upon  the  grounds:  (1)  that  there 
was 'no  negligeuce  ou  the  part  of  its  employees  which  entailed  responsibility 
on  the  company ;  (2)  that  there  was  contributory  negligence  od  the  part  of 
the  plaintin  below.  The  case  ^as  tried  bcsforc  a  jury,  and  resulted  iu  a  ver- 
dict of  $15,000  for  plaintiff  below,  and  judgment  was  entered  on  the  verdict. 
This  court,  on  the  case  made  by  the  record  in  error,  affirms  that  judgment 
by  a  divided  court.     Chicago,  etc.,  R.  Co.  e.  Mclaughlin,  119  U.  8.  567. 

Car- repairer  Killed — Contributory  Negligencei — Two  car-repairers  went 
under  a  car,  neglecting  either  to  put  out  a  flag  or  to  put  a  third  man  on 
guard.  Other  cars  were  switched  upon  them,  and  one  of  them  killed.  IMd^ 
company  not  liable.    Renfro  f).  Chicago,  etc.,  R.  Co.,  86  Mo.  802. 

Boarding  moving  Car  without  Orders — Falling  Off— Company  not  Liable. 
— ^Plaintiff  was  one  of  a  gang  of  laborers  working  with  a  gravel  train.  When 
the  train  was  about  to  start,  the  foreman  called  out  "AH  aboard,^*  but  plain- 
tiff did  not  hear  him.  Seeing  others  getting  aboard,  however,  he  jumped  on 
while  the  train  was  moving,  and,  the  gravel  slipping  from  under  him,  he 
fell  off,  and  had  his  arm  run  over  and  cut  off.  Held,  that  the  company  waa 
not  liable.  Campbell,  J.,  said:  "In  our  opinion  the  caSe  should  not  have 
gone  to  the  jury.  The  only  question  presented  was  whether  plaintiff  acted 
in  obedience  to  such  an  order  as  would  have  justified  him  in  assuming  a 
plain  and  manifest  risk  to  life  and  limb.  It  seems  to  us  that  the  case  pre- 
sents no  such  dilemma.  He  distinctly  swears  he  heard  no  order  what- 
ever, and  went  because  the  others  went.  He  does  not  swear,  and  the  cir- 
cumstances show  that  it  was  not  true,  that  he  supposed  it  was  his  absolute 
duty  to  do  as  he  did,  or  that  he  would  be  left  behind  or  incur  any  blame  or 
risk  if  he  did  not.  He  knew  that  the  boarding  cars  were  to  be  taken  up, 
and  were  not  far  off.  From  his  own  statement,  it  is  clear  that  he  simply 
acted  as  he  saw  others  act,  and  paid  no  heed  to  the  risk  that  was  patent  to 
everybody.  There  was  a  reason  of  convenience  given,  that  it  was  easier  to 
jump  on  the  cars  from  an  elevation  than  to  get  upon  them  otherwise,  which 
may  have  led  to  what  was  done  by  the  men,  but  which  would  make  their 
conduct  not  less  reckless.  The  fact  that  other  people  run  risks  is  no  ex- 
cuse." Novock  «.  Michigan  Cent.  R.  Co.,  11  N.  E.  Repr.  625,  citing:  Michi- 
fm  Cent.  R.  Co.  o.  Coleman,  28  Mich.  440 ;  Lake  Shore  &  M.  S.  R.  Co.  v, 
angs,  47  Mich,  470;  s.  c,  17  N.  tT.  Rep.  276:  Piquegno  t>.  Chicago  &  G. 
T.  R.  Co.,  52  Mich.  40;  s.  c,  17  N.  W.  Rep.  282;  Flint  &  P.  M.  R.  Co.  e. 
Stark,  38  Mich.  714;  Downey  v,  Hendrie,  46  Mich.  498;  s.  c,  9  N.  W. 
Rep.  828;  Mitchell  v.  Chicago  &  G.  T.  R.  Co.,  61  Mich.  230;  s.  c,  16  K 
W.  Rep.  388. 

Fireman  Running  Engine  not  Negligencei — The  conductor  requiring  the 
fireman  to  work  locomotive,  and  acting  as  brakeman  himself  while  shifting 
the  cars,  is  not  necessarily  negligence  on  the  part  of  the  defendant.  This 
would  depend  upon  the  competency  of  the  fireman  and  the  conductor  for 
such  service — they  might  be  well  fitted  for  it.  Brazil  v.  West.  N.  C.  R.  Co., 
93  N.  C.  313. 

Five  or  Six  IMiles  per  Hour  not  Negligent. — ^It  is  not  erroneous  to  tell  the 
jury  that  it  would  not  be  negligence  to  move  the  cars  at  a  rate  of  speed  not 
greater  than  five  or  six  miles  an  hour.  That  is  not  rapid  speed — the  move- 
ment in  shifting  the  cars  is  short,  and  at  a  time  when  everybody  about  the 
cars  and  track  are  or  ought  to  be  on  the  alert,  and  careful  to  keep  out  of  the 
way  of  danger.    Brazil  e.  West.  N.  C.  R.  Co.,  93  N.  C.  818. 

Loolcing  under  Engine — Recklessness. — **  There  appeared  to  be  a  bright 
light  under  the  engine,  occasioned  by  cinders  falling  from  the  ash-pan. 
This  was  not  an  unusual  occurrence,  and  did  not  alarm  the  engineer.  The 
deceased  saw  the  light,  and  went  out  between  the  engine  and  tank,  took 
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hold  of  the  **  hand-holts*'  on  the  engine  and  tank,  one  in  each  band,  and 
swung  out,  with  his  head  down  trying  to  look  under  the  engine.  While  in 
this  position  he  was  struck  by  the  snowbank,  and  he  was  rolled  between  the 
bank  and  the  tender  or  tank  of  the  engine  and  was  killed.  Now,  it  is  ap- 
parent that  this  act  of  the  deceased  was  a  reckless  disregard  of  his  own 
safety.  The  engine  was  doing  its  work  in  a  satisfactory  manner,  the  light 
was  not  unusual,  and  there  was  no  emergency  requiring  any  such  an  ex- 
posure to  a  danger  of  which  the  deceased  must  be  assumed  to  have  known. 
It  has  always  been  held  that  when  a  traveller  upon  a  highway  recklessly 
drives  upon  a  railroad  crossing,  without  looking  for  an  approaching  train, 
and  is  injured  by  a  collision  with  a  train,  he  cannot  recover,  no  matter  what 
the  speed  of  the  train  might  have  been.  Upon  the  same  principle,  there  can 
be  no  recovery  by  an  employee  when  he  rashly  and  needlessly  exposes  him- 
self to  danger,  however  negligent  the  railroad  company  may  be.*'  Per  Roth- 
rock,  J.,  in  Brown  v.  Chicago,  etc.,  R.  Co.,  28  N.  W.  Repr.  487.  See  also 
Jones  t.  Louisville  R.  Co.,  22  Am.  &  Eng.  R.  R.  Cas.  295,  note. 

Snowbanks — Signals  on  not  Required^ — ^There  is  no  diligence  of  law 
which  requires  railroads  to  place  signals  at  snowbanks,  to  protect  trainmen 
from  injury,  that  would  not  require  them  to  do  so  at  other  obstacles  near 
the  track.  '*  The  deceased  was  one  of  the  crew  or  working  force  who,  with 
the  aid  of  a  snow-plow,  cleaned  the  track  of  snow  from  Washington  to 
Knoxvilie.  He  knew  of  the  existence  of  the  banks  of  snow  in  close  proxim- 
ity to  the  track,  and,  with  this  knowledge,  as  we  held  on  the  former  appeal, 
he  assumed  the  risk  of  the  danger  attendant  upon  the  condition  of  the  road 
in  this  condition.  He  must  be  held  to  have  the  same  knowledge  of  this 
danger  as  he  had  of  the  close  proximity  of  cattle-chutes,  coal- sheds,  plat- 
forms, bridges,  water-pipes,  or  other  structures  and  appliances  necessarily 
located  in  close  proximity  to  the  track,  which  may  be  passed  in  perfect 
safety,  so  lon^  as  employees  keep  themselves  within  line  of  the  cars  in  the 
train,  but  which  are  dangerous  when  an  employee  exposes  himself  to  con- 
tact with  them  by  swinging  outside  of  the  line  of  the  train.  And  there  is 
no  rule  of  diligence  which  requires  railroad  companies  to  place  signals  at 
snowbanks,  by  flags  in  daylight,  and  lanterns  at  night,  to  protect  trainmen 
from  injury,  that  would  not  also  require  them  to  do  so  at  other  objects  near 
the  track;  and  .the  same  may  be  said  of  the  omission  to  blow  the  whistle  or 
rinff  the  bell  in  approaching  the  snowbank."  Per  Rothrock,  J.,  in  Brown  v. 
Chicago,  etc.,  R.  Co.  (Iowa,  1886),  28  N.  W.  Repr.  487,  following  Dowel!  9. 
Burlington,  etc.,  R.  Co.,  62  Iowa  629. 

Improper  Food  and  Lodging — Action  for  Injury  by^ — ^In  an  action  by  a 
laborer  engaged  in  the  construction  of  a  road,  against  bis  employer,  a  rail- 
road company,  for  damages  for  breach  of  contract,  and  negligence,  in  that 
defendant  failed  to  supply  him  with  good  and  suitable  board  and  lodging,  a 
complaint  alleging  that  plaintiff  **  was  compelled  to  sleep  on  the  cold,  wet, 
and  frozen  ground,  without  anything  under  him  except  damp  branches  of 

Sine  and  spruce  trees,  and  without  sufficient  blankets  or  bedclothes  to  cover 
im,  and  protect  him  from  the  cold,  whereby  plaintiff  was  takcu  danger- 
ously sick  from  such  exposure,"  is  good  upon  demurrer,  as  the  sicknc  i^s  re- 
ferred to  is  not  too  remote  to  support  an  action.  Clifford  v.  Denver,  etc.,  R. 
Co.,  12  Pac.  Repr.  219. 

Risk  of  Striking  Bridge  Assumed  by  Brakemani — A  entered  the  service  of 
a  railway  company  as  freight  brakeman ;  he  made  round  trips  at  the  rate  of 
one  a  day  for  two  months.  There  were,  prior  to  and  during  his  employment 
by  the  company,  bridges  spanning  the  tracks  at  different  points;  these 
bridges  were  but  four  feet  above  the  roofs  of  the  box  cars  of  the  railroad  com- 
pany; on  a  dark  night  A,  while  performing  his  duty  on  top  of  a  car  as  brake- 
man,  was  knocked  off  by  striking  one  of  the  bridges  and  killed.  Held,  tliat 
under  the  circumstances  there  could  be  no  recovery  of  damages  from  the 
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company  for  causing  his  death.  Brossman  «.  Lehigh,  etc.,  R.  Co.,  10  East. 
Repr.  262;  see  also  Ballou  v,  I&ilway  Co.,  6  Am.  &  Eng.  R  R.  Cas.  480; 
Railroad  Co.  v.  Shertle,  2  lb.  158,  note;  Wells  v.  Railroad  Co.,  56  Iowa  520. 

Overhead  Bridge — Accident— Liability — Contributory  Negligence. — ^Action 
to  recover  damages  for  injuries  sustained  by  the  plaiutifi  by  reason  of  an 
overhead  bridge  being  less  than  seven  feet  above  the  top  of  the  defendants' 
car.  At  the  time  of  the  accident  the  defendants  were  operating  the  Midland 
Railway  under  an  agreement  made  22d  September,  1883,  whereby  it  was 
agreed  that  the  defendants  should  take  over  all  the  lines  of  the  Midland 
R.  Co.,  buildings,  rollio^  stock,  stores  and  materials  of  all  kinds,  and 
should  during  the  continuance  of  the  agreement  well  and  efficiently 
work  the  said  lines  and  keep  and  maintain  them  with  all  the  works  of  the 
Midland  R.  in  as  good  repair  as  they  were  when  so  taken  over.  The 
agreement  was  to  be  in  force  for  twenty- eight  years.  The  Midland  R. 
Co.,  though  incorporated  under  44  Vict.  ch.  67  (O.),  was  brought  un- 
der the  control  of  the  Parliament  of  Canada,  and  made  a  Dominion  Rail- 
way, by  46  Vict.  ch.  24  (D.),  passed  in  1883,  before  the  agreement  was  made. 
By  the  Act  of  1881,  44  Vict.  ch.  24,  sec.  3  (D.),  amending  the  Consolidated 
Railway  Act  of  1879 ;  every  bridge  or  other  erection  or  structure  under  which 
any  railway  passes,  etc.,  existing  at  the  time  of  the  passing  of  the  Act,  of 
which  the  lower  beams  were  not  of  sufficient  height  after  the  surface  of  the 
rails  to  admit  of  an  open  and  clear  headway  of  at  least  seven  feet,  shall  be 
re-constructed  or  altered  within  twelve  months  from  the  passing  of  the  Act, 
so  as  to  admit  of  such  open  and  clear  headway  of  at  least  seven  feet,  at  the 
cost  of  the  company,  municipality,  or  other  owner  thereof,  as  the  case  may 
be,  etc.  ,  By  44  Vict.  ch.  22  (O.),  passed'  when  the  Midland  Railway  was 
under  the  legislative  authority  of  the  Province  of  Ontario,  that  railway  was 
required  to  re-construct  bridges  owned  by  the  company  within  twelve 
months  from  the  passing  of  the  Act  in  terms  identical  with  the  Dominion 
Act  except  that  the  former  Act  makes  every  railway  liable  to  its  servants  for 
any  neglect,  etc.  Hddj  Gait,  J.,  dissenting,  that  the  defendants  were  not 
liable  for  the  injury  sustained  by  the  plaintiff.  The  plaintiff  was  necessarily 
on  the  top  of  the  car  in  the  performance  of  his  duty.  There  was  no  eyi- 
dence  to  show  that  he  knew,  at  the  time  of  the  accident,  that  he  was  near 
the  bridge,  the  night  being  dark;  and  it  was  a  matter  of  doubt  whether  he 
even  knew  that  the  bridge  was  too  low.  The  bell-rope  was  not  connected 
before  the  train  left  the  station,  but  this  did  not  appear  to  have  been 
through  any  neglect  of  his,  and,  for  all  that  appeared,  the  train  might  not 
have  been  completed  until  just  before  starting,  and  until  the  engine  was  at- 
tached no  connection  could  be  made.  Eeldj  that  the  plaintiff  could  not  be 
deemed  guilty  of  contributory  negligence.  McLauchlin  v.  Qrand  Trunk  R. 
Co.,  12  Ont.  418. 

Overhead  Bridge — Accident. — Plaintiff  having  been  struck  and  injured  by 
the  roof  of  a  bridge  while  acting  as  brakeman  on  top  of  defendant's  train, 
brought  his  action  for  damages.  There  being  some  evidence  that  he  was 
put  in  such  position  by  his  employer,  the  railroad  company;  that  the  bridge 
was  known  to  the  defendant  to  be  too  low  to  permit  a  person  to  stand  erect 
with  safety  on  top  of  a  passing  car;  and  that  plaintiff  was  uninformed  and 
unwarned  of  this  danger,  the  Circuit  judge  did  not  err  in  refusing  to  grant 
a  nonsuit  or  to  direct  a  verdict  for  defendant.  Altee  «.  South  Carolina  R. 
Co.,  21  S.  C.  550. 

Negligence — Instruction — Duty  of  Engineer. — An  instruction  that  an  engi- 
neer hH(l  no  authority  to  agree  with  an  employee  running  a  hand-car  that  the 
engine  would  not  start  for  a  certain  time,  because  the  engineer  was  subject 
to  the  orders  of  superiors  in  the  moving  of  trains,  and  this  the  employee 
must  be  supposed  to  know,  was  properly  refused,  as  the  engineer  could  not 
be  bound  to  obey  orders  involving  danger  to  life.     But,  further,  what  was 
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,8aid  by  the  engineer  was  not  so  much  an  agreement  as  infonnation.    Hawley 
t».  Chicago,  etc.,  R.  Co.,  29  N.  W.  Repr.  787." 

Same— Running  Engine  behind  Hand-Car. — An  objection  that  under  an 
instruction  the  jury  might  have  found  culpable  negligence  in  an  engine 
being  started  behind  a  hand -car,  and  that  the  starting,  without  more,  could 
not  have  caused  the  accident,  is  groundless;  the  jury  understanding  the 
matter  perfectly,  and  not  being  misled.  Hawley  «.  Chicago,  etc.,  R  Co.,  29 
N.  W.  Repr.  787. 

Same — Evidence! — ^An  instruction  that  if  an  employee,  running  a  hand- 
car ahead  of  an  engine  he  knew  to  be  about  to  follow  him,  by  keeping  a 
vigilant  watch  mi^ht  have  run  his  hand-car  from  the  track,  and  avoided  the 
collision,  he  could  not  recover,  could  not  properly  be  given,  in  view  of  testi- 
mony that  showed  he  was  given  to  understand,  by  the  engineer  and  con- 
ductor of  the  engine,  that  it  would  not  start  within  double  the  time  that 
actually  elapsed  before  he  was  struck.  Hawley  «.  Chicago,  etc.,  R.  Co.,  29 
N.  W.  Repr.  787. 

Negligence— Inttructlons — Injury  to  Railroad  Employee! — An  instruction 
in  an  action  for  damages  caused  by  negligence  of  a  railroad,  that  it  was  the 
duty  of  the  employee  injured  to  be  '*  reasonably  vigilant  and  watchful,  in 
view  of  what  he  knew,  or  might  reasonably  have  expected,  as  to  the  move- 
ment of  the  engine,  to  exercise  his  senses  of  seeing  and  hearing  as  a  reason- 
ably prudent  man  would  have  done  under  the  circumstances,*'  contains  all 
the  law  that  is  contained  in  an  instruction  that  '*  the  degree  of  diligence  re- 
auired  of  him  depends  on  the  amount  and  character  of  the  danger;  as  the 
danger  in  this  ca.«e  was  very  grave  and  destructive,  he  was  required  to  exer- 
cise corresponding  vigilance," — and  the  refusal  of  the  latter  instruction  ia 
not  error,  especially  as  it  contains  a  declaration  of  fact  of  which  the  jury 
was  to  judge.     Hawley  v,  Chicago,  etc.,  R.  Co.,  29  N.  W.  Repr.  787. 

Trial — Special  Verdict — Submitting  Interrogatories — Negligencei — Inter- 
rogatories to  the  jury  as  to  points  in  the  evidence,  the  finding  of  which  will 
not  be  decisive  in  the  case,  nor  of  any  great  importance  viewed  in  connec- 
tion with  all  the  evidence,  and  where  the  party  has  the  benefit  of  the  fact  in 
evidence,  without  thespecial  finding,  are  not  wrongfully  refused;  for,  though 
a  party  may  have  a  special  interrogatory  whose  most  favorable  answer  would 
not  entitle  him  to  a  verdict,  he  cannot  have  such  interrogatories  upon  every 
circumstance  having  some  bearing  upon  the  case,  for  such  method  of  giving 
prominence  to  favorable  circumstances  might  become  a  favorite  method  of 
trying  a  case.    Hawley  v.  Chicago,  etc.,  R.  Co.,  29  N.  W.  Repr.  787. 

Pleading — Amendment — Answer^ — An  amendmelit  to  an  answer,  which 
sets  up  that  no  order  had  been  made  in  a  former  suit  for  the  same  cause  of 
action  brought  by  the  present  plaintiff^s  assignor,  and  that  the  defendant 
had  not  stipulated  that  it  should  be  dismissed,  is  properly  refused.  In  the 
absence  of  an  averment  that  such  action  was  still  pending,  the  case  could  be 
well  supposed  to  havfe  been  withdrawn,  and  ordered  dismissed,  without  any 
distinct  order  to  that  effect  having  been  made,  and  the  court  below  could 
not  but  so  treat  it.     Hawley  v.  Chicago,  etc.,  R.  Co.,  29  N.  W.  Repr.  787. 

Negligence — Injury  to  Railroad  Employee— Running  into  Hand-Car. — 
Where  a  railroad  employee  starts  over  the  road  on  a  hand-car  that  is  to  be 
followed  by  an  engine,  according  to  the  statement  of  the  engineer  to  him,  in 
about  fifteen  minutes,  whereas  it  is  actually  started  in  less  than  ten  minutes, 
and  run  at  a  higher  rate  of  speed  than  necessary,  and  collides  with  the  hand- 
car while  going  around  a  curve  where  the  hand-car  could  not  be  seen  more 
than  125  feet  ahead,  and  the  conductor  and  engineer  both  either  know,  or 
might  easily  ascertain,  that  the  hand-car  is  ahead,  and  the  employee  is  in- 
jured, the  railroad  company  will  be  liable.  Hawley  e.  Chicago,  B.  &  O.  R. 
Co.,  29  N.  W.  Repr.  787  (Iowa,  1886). 

Patent  Coupler,  Injury  by — Company  Liable. — ^Plaintiff  applied  to  spprl- 
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lant^s  officers  for  employment,  and  in  reply  to  inquiries  made  of  him  repre- 
sented that  he  understood  the  business,  have  had  ten  years'  experience  as 
brakeman  on  railroads  in  the  United  States  and  Canada.  He  was  thereupon 
employed  by  the  company  as  a  brakeman  and  served  in  that  capacity  on  its 
trains  for  seven  or  eight  days.  He  was  then,  with  his  consent,  put-  to  work 
as  a  **  helper,"  or  car- coupler,  in  defendant's  yard  in  Palestine.  After  work- 
ing about  three  hours  in  this  latter  capacity  be  received  the  injuries  com- 
plained of.  The  injury  was  caused  by  the  unusual  construction  of  a  flat  car 
in  the  yard  used  in  repairing  the  road-bed  and  known  as  a  **  construction" 
car.  To  the  end  of  this  car,  on  each  side  of  the  drawhead,  w^s  attached  a( 
piece  of  wood  four  inches  thick  and  eight  inches  wide,  extending  from  the 
drawhead  to  the  corner  of  the  car.  By  reason  of  this  peculiarity  of  con- 
struction this  car  could  be  coupled  from  above  or  by  stooping  l^eneath  these 
projections,  but  could  not  be  safely  coupled  by  standing  between  that  and 
the  car  to  which  it  was  to  be  attached,  which  is  the  usual  manner  of  making 
a  coupling.  Plaintiff  had  never  seen  any  other  car  like  this,  and  did  not  know 
of  the  existence  of  any  such  car;  that  when  the  injury  was  received  it  was 
stationary,  and  the  other  car  was  moving  down  upon  it ;  that  he  ran  to  the 
moving  car  and  took  hold  of  it,  running  alonff  and  watching  the  moving 
car,  and  as  it  reached  the  stationary  one,  turned  his  eyes  upon  the  link  and 
drawhead  to  make  the  coupling,  when  he  was  crushed  between  the  two. 
He  testified  also,  and  this  was  not  controverted,  that  there  was  not  space 
enough  between  the  cars  to  admit  the  body  of  a  man  without  injury.  The 
general  manager  of  the  railroad  company  testified  that  the  projecting 
timbers  upon  the  construction  cars  was  a  device  necessary  to  the  use  of  a 
certain  patented  steam-plow,  and  had  been  in  use  some  six  years  upon 
the  Texas  &  Pacific  and  the  Missouri  Pacific  Railroads,  and  the  leased  lines 
of  the  latter ;  and  probably  that  one  car  in  a  thousand  on  appellant's  road 
was  of  this  character.  There  was  no  evidence  that  cars  of  this  unusual  con- 
struction were  used  upon  any  railroad  except  those  named  in  the  testimony 
of  the  general  manager.  Held^  that  the  company  should  have  instructed 
plaintiff  as  to  this  kind  of  coupler;  that  the  injury  was  not  one  of  the  risks 
assumed  by  plaintiff,  and  company  was  liable.  Mo.  Pac.  R.  Co.  v.  Call- 
breath,  6  Tex.  Law  Review  584. 

As  a  general  principle  the  law  is  well  established  that  one  who  accepts  the 
employment  of  another  assumes  all  ordinary  risks  incident  to  such  employ- 
ment, and  cannot  recover  for  injuries  resulting  therefrom  (I.  &  G.  N.  R.  Co. 
V,  Hester,  5  Texas  Law  Review,  487 ;  M.  P.  R.  Co.  «.  Watts,  5  Texas  Law 
Review,  647;  Watson  v,  H.  &  T.  C.  R.  Co.,  68  Texas,  348;  Wood's  Master 
and  Servant,  678.)  And,  as  a  general  rule,  it  is  not  the  duty  of  the  em- 
ployer to  instruct  him  as  to  the  rules  of  service,  or  to  warn  him  of  the  dangers 
incident  thereto,  unless  information  be  asked  (M.  P.  R.  Co.  v.  Watts,  tupra). 
But  this  rule  is  subject  to  some  qualifications.  It  was  held  by  this  court  in 
the  case  last  cited  that  the  servant,  being  inexperienced  and  ignorant  of  the 
dangers  of  the  service  upon  which  he  was  just  entering,  it  was  the  duty  of 
the  company  to  have  informed  him  o^  these  dangers.  The  law  is  thus  stated 
by  a  well-known  text  writer:  ^*  Where  there  are  hazards  incident  to  an  oc- 
cupation which  the  master  knows,  or  ought  to  know,  it  is  his  duty  to  warn 
the  servant  of  them  fully,  and  failing  to  do  so,  he  is  liable  to  him  for  any 
injury  that  he  may  sustain  in  consequence  of  such  neglect ;  and  this  rule 
applies  even  where  the  danger  or  hazsard  is  patent,  if  through  youth,  inex- 
perience or  other  cause  the  servant  is  incompetent  to  fully  understand  the 
nature  and  extent  of  the  hazard."     Wood  on  Master  and  Servant,  714. 

In  Walsh  v.  Peete  Valve  Co.,  110  Mass.  28,  the  plaintiff  was  injured  in  re- 
pairing a  newly-patented  machine  he  had  never  seen  before,  and  defendants 
were  held  liable.    The  court  says:  '*  If  they  (defendants)  knew  or  ought  to 
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have  known  of  the  danger,  and  gave  no  warning,  he  (plaintiff)  would  be  en- 
titled to  recover." 

Machinery — Co-Servants — Instruction  as  tOi — A  railway  company  is  boand 
to  furnish  Bui table  machinery  for  the  work  intended  to  be  performed  by  it. 
If  it  be- defective,  and,  while  being  used  for  the  purposes  for  which  it  was 
designed,  an  injury  results  to  an  employee  which  was  caused  by  the  defect, 
the  company  is  liable,  unless  the  employee  knew  or  might  have  known  of 
the  defect.  In  such  a  case  the  company  could  not  escape  liability  by  proof 
that  the  negligence  of  another  employee  engaged  in  the  same  common  ser- 
vice contributed  to  the  injury.  But  if  the  injury  results  to  the  employee 
from  the  negligence  of  a  co-employee  engaged  in  the  same  department  of 
the  common  service,  who  used  machinery  for  purposes  and  in  a  manner  not 
designed  in  its  construction,  and  whereby  the  injury  resulted,  but  which 
would  have  been  safe  if  properly  used  in  work  for  which  it  was  designed, 
the  company  would  not  be  liable.     T.  &  P.  R.  Co.  v.  Scott,  64  Tex.  549. 

Defective  Machinery:  Inspection— When  not  duty  of  servant. — While  a 
servant  must  take  notice  of  defects  which  he  discovers,  aud  of  which  he  has 
information,  and  of  such  as  are  obvious  to  the  senses,  yet  the  defects  in  the 
frog,  being  in  a  department  of  the  work  with  which  plaintiff  had  nothing  to- 
do,  by  way  of  inspection  or  repairs,  it  was  not  his  duty  to  enter  upon  an  in- 
quiry as  to  the  condition  of  the  whole  frog,  although  he  may  have  known  ita 
point  was  loose.     Waldheir  v.  Hannibal  etc.  R.  Co.  87  Mo.  87. 

Injury  by  Velocipede  Hand-car — Law  applicable  to. — Though  a  railway 
company  must  furnish  proper  machinery,  tools  and  implements  to  those  who- 
perform  service  for  it  in  operating  its  road,  it  is  not  regarded  by  the  law  as  an 
insurer  that  no  injury  will  result  to  its  employees  in  their  use,  but  will 
generally  be  liable  only  if  injury  results  when  it  has  failed  to  exercise 
reasonable  care  in  their  selection.  If  the  implement  or  machine  be  one 
the  danger  from  using  which  is  apparent,  and  which  does  not  result  from, 
any  latent  defect,  the  machine  itself  being  in  general  use,  easy  to  understand, 
and  requiring  but  little  skill  or  practice  to  operate  it,  one  injured  in  operat- 
ing it  will  not  be  heard  to  complain  that  he  was  not  informed  of  its  con- 
struction or  the  danger  of  using  it. 

If  a  railway  company  furnishes  a  machine  or  implement  to  an  employee, 
the  defects  of  which,  and  the  dangers  resulting  from  its  use,  being  apparent, 
and  leaves  it  to  the  option  of  such  employee  whether  he  will  use  it  or  not, 
and  injury  results  to  him  from  its  use,  the  company  will  not  be  liable. 
International  etc.  R  Co.  v.  McCarthy,  63  Tex.  632. 

Machinery — Latent  Defects — Pleading. — A  petition  founded  on  the  negli- 
gence of  the  master  in  failing  to  keep  the  machinery  used  by  his  servants  in 
repair  must  allege  that  the  master  knew  its  condition,  or,  by  the  exercise  of 
due  care,  might  have  known  it.  An  employer  is  not  liable  for  an  injury  to 
the  servant  occasioned  by  a  hidden  defect  in  machinery  furnished  for  his 
use,  unless  the  employer  knew,  or,  by  the  exercise  of  reasonable  care,  could 
have  discovered  such  defect.  Curent  v.  Mo.  Pac.  R.  Co.,  Mo.  66,  citing 
Smith  V.  St.  L.,  K.  C.  &  N.  R.  Co.,  69  Mo.  32;  Porter  «.  H.  St.  Jo.  R  Co., 
71  Mo.  63;  Hayden  v.  Smithfield  Mfg.  Co.,  29  Conn.  548.  The  same  author- 
ities fully  support  the  proposition  that  the  defendant  is  not  liable  for  an  in- 
jury to  an  employee  occasioned  by  a  hidden  defect  in  machinery  or  im- 
plements furnished  the  employee  to  work  with,  unless  the  defendant  knew, 
or,  by  the  exercise  of  reasonable  care,  could  have  discovered  it.  To  the 
above  may  be  added  the  following  cases  in  support  of  this  proposition: 
McDermott  v.  Pac.  R  Co.,  30  Mo.  115;  Gibson  i>.  Pac.  R.,  46  Mo.  163;  Dale 
f>.  Railroad,  63  Mo.  455;  Devitt  9.  Pac.  R,  50  Mo.  802;  Cummings  «.  Collins, 
61  Mo.  520;  Williams  v.  Clough,  3  Hurl.  &  Nor.  259;  Mad  River  &  L.  E.  R. 
Co.  V,  Barber.  5  Ohio  St.  541 ;  McGatrick  v,  Watson,  4  Ohio  St.  566;  Wright 
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«.  N.  Y.  Cent.  R,  Co.,  25  N.  Y.  665 ;  Noyea  v.  Smith,  28  Vermont,  59 ;  Ryan 
V.  Fowler,  24  N.  Y.  410. 

Switchman  injured  by  Defective  Frogs — Proximate  cause^ — Plaintiff  was 
a  switchman  in  the  service  of  the  defendant,  a  railway  company,  and  was 
injured  while  attempting  to  make  a  coupling  of  cars,  by  reason  of  his  foot 
being  caught  in  a  defective  frog  in  the  track.  The  frog  was  a  solid  casting 
with  a  steel  point  set  in,  and  it  had  a  steel  plate  on  top,  fastened  with  three 
rivets.  At  the  time  of  the  accident  the  steel  point  was  loose,  and  the  plate 
was  broken  at  the  middle  rivet,  so  that  it  had  worked  around,  outside  and 
over  the  rail.  The  train  was  moving  slowly,  and  the  plaintiff,  while  walk- 
ing along  it,  and  attempting  to  make  the  coupling,  struck  his  foot  against 
the  broken  plate,  causing  him  to  stumble  and  his  foot  to  slip  in  at  the  broken 
point  of  the  fro^,  and  was  held  in  this  position  until  run  over  by  the  car. 
Plaintiff  testified  that  he  knew  the  point  of  the  frog  was  and  bad  been 
broken  loose,  and  out  of  repair,  for  a  week  before  the  accident,  but  that  he 
did  not  know  the  plate  was  broken  until  his  foot  struck  it,  and  that  he  then, 
for  the  first  time,  saw  its  condition.  Held,  that  the  court  did  not  err  in  in- 
structing the  jury  that,  although  the  plaintiff  may  have  known  that  the 
point  of  the  frog  was  broken,  yet  such  knowledge  would  not  bar  recovery 
on  his  part  if  he  did  not  know  that  the  plate  was  broken,  and  would  not 
have  been  injured  but  for  the  broken  plate,  provided  a  person  of  ordinany 
care  and  prudence  would  have  worked  about  th^  frog  with  a  broken  point. 
The  fact  of  the  plate  being  out  of  repair,  having  caused  the  plaintiff  to 
stumble,  the  defective  plate  must  be  regarded  as  the  proximate  cause  of  the 
injury.     Waldheir  v.  Hannibal,  etc.,  R.  Co.,  87  Mo.  37. 

Defective  Machinery — Knowledge! — Knowledge  of  the  danger  Arising  from 
defective  machinery,  as  well  as  the  existence  of  the  defect,  is  necessary  to 
bar  a  recovery  by  an  employee  suing  a  master  for  injuries  resulting  from  the 
latter^s  negligence  in  furnishing  him  with  such  machinery.  This  rule,  how- 
ever, does  not  apply  where  the  defects  are  so  glaring  and  obvious  that  a 
simple  knowledge  of  the  defects  would  imply  a  knowledge  of  the  dangers 
arismg  therefrom.     Waldheir  v,  Hannibal,  etc.,  R.  Co., — Mo.  87. 

Rail  too  Light— Risk  not  Assumed. — Where  an  accident,  caused  by  a 
broken  switch-rail,  resulted  in  the  derailment  of  an  engine,  and  the  death 
of  the  engineer  in  charge  thereof,  and  the  evidence  tended  to  show  that  the 
rail  was  too  weak  and  light  to  support  the  engine  and  rolling  stock  used  on 
the  road,  hdd,  that  the  risk  of  such  defects  was  not  to  be  deemed  to  have 
been  assumed  by  the  deceased  unless  it  appeared  that  he  had  notice  that  the 
rail  was  unsafe.  Proof  of  similar  accidents  at  the  same  switch,  under  the 
same  conditions,  Tidd  admissible  (following  Morse  v.  Railroad  Co.,  80  Minn. 
471;  s.  c,  15  N.  W.  Rep.  358);  Clapp  v.  Minneapolis,  etc.,  R.  Co.,  Minn. 
1886;  N.  W.  Rep.  840.  See  also  Eelley  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co. 
(Minn.),  29  N.  W.  Rep.  173,  and  note;  Sanborn  ©.  Madera  F.  &  T.  Co.  (Cal.) 
11  Pac.  Rep.  710;  and  Kivem  v.  Providence  G.  &  S.  M.  Co.  (Cal.)  11  Pac. 
Rep.  740. 

Defective  Machinery — Injury  While  Running  Engine  to  Repair  Shop. — A 
party  sued  a  railroad  company  for  damages,  the  sole  ground  being  that  he 
was  injured  by  the  company  in  using  a  defective  engine.  Held:  In  a  case 
in  which  the  negligence  of  an  agent  or  officer  was  the  negligence  of  the 
principal,  as  in  the  case  of  those  agents  of  a  railroad  who  selected  its 
machinery  and  superintended  its  repair,  and  gave  an  action  to  an  employee 
for  an  injury  resulting  therefrom,  it  was  not  error  to  instruct  the  jury  that 
the  railroad  company  had  no  means  of  acting  except  through  its  agents,  and 
that  the  act  or  negligence  of  an  agent  was  the  act  of  the  company  itself.  If 
the  issue  had  been  as  to  the  manner  in  which  an  agent  used  a  thing  not  de- 
fective, the  charge  would  have  been  incorrect.  It  is  the  duty  of  a  railroad 
company  to  furnish,  maintain  and  keep  in  good  repair  engines  and  other 
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machinery  reasonably  suitable  and  safe  for  the  transaction  of  its  basiness, 
and  to  use  a  degree  of  care  proportioned  to  the  degree  of  hazard  or  danger 
which  might  reasonably  be  anticipated  as  consequent  upon  its  neglif^nce 
in  selecting  and  repairing  its  machinery.  A  railroad  company  is  not  liable 
to  its  employee  for  injuries  received  by  him  while  running  a  defective 
engine  to  the  machine  shop  for  repair,  if  he  knew  of  the  defect  which  made 
repair  necessary.  When  the  employee  is  not  chargeable  with  the  knowl- 
edge of  such  defect,  the  question  of  negligence  in  the  use  of  the  defective 
engine  is  to  be  decided  by  the  jury.  The  rule  that  the  master  must  exer- 
cise proper  care  in  furnishing  safe  machinery,  etc.,  to  perform  the  service 
in  which  the  employee  is  engaged,  extends  to  all  classes  of  business — as  well 
to  the  removal  of  a  disabled  engine  from  the  roadway  to  a  place  for  repair, 
as  to  the  operations  of  the  traios  on  the  road.  The  same  rules  apply  to  em- 
ployees, as  in  other  cases,  in  reference  to  the  degree  of  care  incumbent  on 
them.     Houston,  etc.,  R.  Co.  v.  O'Hare,  Tex.  600. 

Inspection — Qeneral. Rules* — The  master  is  liable  as  for  his  own  neglect, 
in  failing  to  furnish  proper  and  safe  machinery  or  implements,  and  in  failing 
to  keep  them  in  a  sa^  and  suitable  condition  for  such  use.  These  duties  be- 
long to  the  master,  and  he  cannot  rid  himself  of  the  responsibility  for  not 
performing  them  by  showing  that  he  delegated  the  performance  to  another 
servant,  who  neglected  to  follow  his  instructions.  Herbert  v.  Northern  Pac. 
R.  Co.  (Dak.),  13  N.  W.  Rep.  849.  A  railway  brakeman  can  maintain  an  ac- 
tion against  the  corporation  for  an  injury  sustained  through  its  negligence  to 
have  its  cars  inspected.  Braun  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  6  N.  W. 
Rep.  5.  It  is  said  in  Ransier  e.  Minneapolis  &  St.  L.  R.  Co.  (Minn.)  20  N.  W. 
Rep.  382,  that  the  use  by  a  servant  of  defective  and  unsafe  machinery  de- 
livered to  him  for  use  by  the  master,  although  the  servant  may  have  been 
Ruilty  of  negligence  in  using  it,  does  not  relieve  the  master  from  responsi- 
bility to  a  fellow  servant  injured  thereby  on  account  of  the  unsafe  conaitioa 
of  the  machinery  furnished ;  that  there  is  no  legal  presumption  that  it  is  the 
duty  of  the  conductor  of  a  railway  freight  train  to  inspect  the  cars  and 
machinery  of  his  train ;  or  that  he  is  chargeable  with  negligence  for  using 
cars  if  the  defect  was  such  that  it  might  have  been  discovered  by  inspection. 
Ridlroad  companies  are  bound  to  use  due  care  in  seeing  that  their  cars  and 
other  rolling  stock  are  maintained  in  a  reasonably  safe  condition  ;  and  when 
an  employee,  in  the  proper  discharge  of  his  duty,  is  injured  from  a  failure 
on  the  part  of  the  company  to  perform  this  personal  duty,  it  is  liable.  King 
V.  Ohio,  etc.,  R.  Co.,  14  Fed.  Rep.  277. 

Foot  Caught  in  Rail — Nonsuit. — A  train  hand,  sent  back  at  night  to  signal 
an  approaching  train,  saw  it  coming,  although  it  had  no  head-light,  but  upon 
its  emerging  from  a  curve  in  a  cut,  he  discovered  that  the  engine  was  very 
close  upon  him,  and  in  getting  off  the  track  upon  which  he  was  still  stand- 
ing, his  foot  was  caught  by  tfa^  rail,  and  in  extricating  his  foot  his  hand  was 
caught  by  the  train  and  crushed.  From  the  railroad  cut  to  where  this  train, 
hand  stood  the  distance  was  too  short  for  the  train  to  stop.  In  action 
against  the  railroad  company  for  damages,  the  circuit  judge  granted  a  non- 
suit. Eieldy  that  in  this  there  was  no  error,  the  absence  of  a  head-light  in 
this  case  not  having  contributed  to  the  injury  received  by  this  train  hand. 
To  recover  damages  for  injury  done  to  a  party  by  a  railroad  company,  the 
plaintiff  must  not  only  show  negligence  by  the  company,  but  also  that  the 
injury  complained  of  was  the  result  of  such  negligence.  Glenn  e.  Columbia, 
etc.,  R.  Co.,  21  8.  C.  466. 

Reduction  of  Wages— Evidence  off  as  indicating  Damagei  is  Admissible* — 
Where  one  was  injured  by  an  accident  on  a  railroad,  after  having  shown 
the  nature  and  character  of  the  injury  received,  and  the  reduction  of  hia 
wages  growing  out  of  infirmities  consequent  thereon,  he  could  testify  as  to 
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the  extent  to  which  his  capacity  to  labor  was  diminished  in  consequence  of 
the  injury  he  had  received.     Central  R.  v,  Coggin,  73  Oa.  689. 

Evidence — Opinion  as  to  "  Opening  Engine  ''Admitted. — Taken  in  connec- 
tion with  other  facts  to  which  he  deposed,  it  was  not  error  to  permit  the 
plaintiff  to  testify  that  *^  as  the  engineer  slacked  up  for  the  switchman  to 
get  on  the  train,  he  seemed  to  shut  off  his  engine,  and  the  car  ran  up  on  the 
engine,  and  he  opened  his  engine  right  suddenly,  I  suppose.*'  The  supposi- 
tion related  only  to  the  sudden  opening  of  the  engine,  and  amounted  to 
nothing  more  than  an  opinion  that  such  was  the  case.  And  where  the  sub- 
ject under  investigation  is  a  proper  one  to  be  illustrated  bv  the  opinions  of 
experts,  unskilled  persons  may  give  their  opinions,  provided  they  accompany 
them  with  the  facts  from  which  such  opinions  are  deduced.  Central  K.  o. 
Coggin,  78  Ga.  689. 

Declarations  of  Person  Injured — Whether  Admissible  as  Res  Gestae. — ^The 
plaintiff  (administratrix)  was  allowed  lo  prove  under  objection  and  exception, 
that,  after  deceased  had  been  taken  out  from  under  the  car  by  which  he  had 
been  injured,  and  while  he  was  being  conveyed  to  the  switch-house  by  his 
fellow-employees,  some  one  asked  him  how  the  accident  had  happened,  and 
he  said :  **  I  pulled  the  pin,  and  made  a  grab  for  the  car,  and  there  was  noth- 
ing there  for  me  to  grab."  Another  version  given  by  the  witness  was  that 
•deceased  said  he  cut  off  the  car,  and  made  a  grab  for  the  handle  of  the  car, 
and  there  was  nothing  there  for  him.  The  deceased  was  an  employee  of  the 
defendant,  and  the  sole  ground  upon  which  the  plaintiff's  claim  to  recover 
was  founded  was  that  the  car  which  he  was  directed  to  detach  from  the 
train  was  not  furnished  with  a  horizontal  g^at>-hand1e  on  its  end,  and  that 
that  alleged  defect  was  the  cause  of  the  injury.  The  testimony  thus  ad- 
mitted therefore  tended  to  sustain  the  vital  point  of  the  plaintiff^s  case. 
Bold,  error  to  admit  it.  Martin  e.  New  York,  etc.,  R.  Co.,  9  N.  £.  Rep.  605. 
See  also,  Waldele  e.  New  York  Cent.  &  H.  R.  R.  Co.,  96  N.  Y.  274;  People 
«.  Murphy,  101  N.  Y.  126;  s.  c,  4N.  E.  Rep.  326;  Bigley«.  Williams,  80  Pa. 
St.  107;  2  Whart.  Ev.  §  1174;  Tilson  «.  Terwilliger,  66  N.  Y.  278;  Casey  «. 
New  York  Cent.  &  H.  R.  R.  Co.,  78  N.  Y.  618;  Waldele  «.  New  York  Cent. 
&  H.  R.  R.  Co.,  96  N.  Y.  274,  283,  284;  Com.  v.  Hackett,  2  Allen,  186; 
Insurance  Co.  v,  Mosley,  8  Wall.  397. 

In  Merkle  v.  Township  of  Bennington,  68  Mich.  166;  s.  c,  66  Am.  Rep. 
666,  it  was  held  that  the  declarations  of  an  injured  person  to  a  physician  as 
to  the  cause  and  circumstances  of  the  injury  are  not  admissible  if  not  made 
until  he  has  been  removed  and  the  physician  has  been  called.  Cooley,  Ch. 
J.,  said:  *'  For  the  plaintiff  it  is  claimed  that  these  statements  of  the  intes- 
tate were  admissible  as  part  of  the  res  gestcB,  and  several  cases  are  referred  to 
as  authority.  One  of  these  cases  is  Insurance  Co.  «.  Mosley,  8  Wall.  897.  In 
that  case  the  question  at  issue  was  whether  the  decedent  had  died  in  conse- 
quence of  an  accidental  falling  dowu  stairs  in  the  night.  His  widow  was 
permitted  to  testify  that  he  got  up  in  the  night  and  went  down  stairs;  and 
when  he  came  back  he  said  he  had  fallen  down  the  back  stairs  and  almost 
killed  himself;  that  he  had  hit  and  hurt  the  back  of  his  head  in  falling,  and 
he  complained  of  his  head,  and  appeared  faint,  and  vomited.  She  was  up 
with  him  all  night,  and  he  appeared  in  great  pain.  These  declarations  were 
held  to  be  properly  thus  proved,  on  the  ground  that  they  were  of  the  nature 
of  rea  gestm,  and  substantially  contemporaneous  with  the  main  fact  in  issue. 
Jordan  v.  Commonwealth,  26  Gratt.  948,  is  another  of  the  cases  relied  upon. 
There  the.  question  was  one  of  identity  of  parties  who  had  robbed  a  woman. 
The  prosecution  was  allowed  to  prove  that  within  a  few  minutes  of  the  rob- 
bery the  woman  gave  a  description  of  the  robbers  to  the  witness,  and  that 
the  latter  pursued  after  the  parties  and  caught  the  respondent,  who  corre- 
sponded to  the  description  which  had  been  given  to  him  of  one  of  the  rob- 

28  A.  &  E.  R  Cas.^86     ' 
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ben.  It  was  very  properly  held  that  what  the  woman  thus  promptly  aaid 
was  part  of  the  res  gatm.  Similar  to  this  in  the  promptitude  with  which 
the  declarn^ions  followed  the  criminal  act  is  People  v.  Vernon,  85  Cal.  49, 
where  they  were  also  held  admissible.  Bums  v.  State,  61  ,Ga.  192,  is  to  the 
same  effect,  but  it  appears  to  have  been  decided  upon  a  section  of  the  Code. 

*'In  the  case  of  Waldele  «.  Railroad  Co.,  29  Hun,  85,  the  time  which  had 
elapsed  after  an  alleged  injury  by  a  railroad  train  was  twenty  or  twenty-five 
minutes,  and  a  witness  was  permitted  to  testify  that  the  party  told  him  he 
got  hit ;  that  there  was  a  long  train,  and  he  stood  waiting  for  it  to  go,  and 
an  enffine  followed  and  struck  him.  This  case  may  be  considered  authority 
for  admitting  the  declarations  of  Merkle  that  his  injury  had  come  from  an 
accident  at  the  bridge,  but  it  scarcely  goes  further. 

**The  cases  of  DnscoU  «.  People,  47  Mich.  418;  Stewart «.  Brown,  48  Id. 
888;  People  9.  Simpson,  Id.  474,  and  Brownell  «.  Railroad  Co.,  47  Mo.  289, 
are  scarcely  relevant  to  this.  They  were  well  decided,  whether  this  case 
should  be  ruled  one  way  or  the  other.*' 

A  child  died,  as  alleged,  from  an  injury  by  a  bolt  carelessly  left  projecting 
from  the  curb  of  a  city  sidewalk.  Immediately  after  the  injury  he  told  his 
mother  the  cause  of  the  injury,  weeping  from  pain  at  the  time,  and  the  next 
day  he  told  his  father.  In  an  action  for  damages  against  the  city  by  the 
father,  the  father  testified  to  the  son's  declaration  to  him,  and  that  he  and 
the  son  together  went  to  see  the  bolt  in  consequence  of  the  son's  declara- 
tion, and  found  drops  of  blood  on  it.  RM^  that  the  declaration  to  the 
mother  was  competent,  but  to  the  father,  incompetent.  City  of  Ckdveston 
0.  Barbour,  02  Tex.  172;  s.  c,  50  Am.  Rep.  519. 

In  State  t^.  Horan,  82  Minn.  394 ;  s.  c,  60  Am.  Rep.  588,  it  was  held  that 
where  one  was  robbed,  his  declarations  of  the  circumstances  very  soon  there- 
tifter  are  competent  evidence.  The  court  said:  ''The  evidence  of  the  de- 
scription of  the  men  g^ven  by  the  witness  to  the  policeman  at  his  house  was 
received  against  the  objection  of  the  defendants,  and  it  is  insisted  that  this 
ruling  was  error.  It  is  claimed  on  behalf  of  the  State  that  the  statements  of 
the  witness  were  made  in  close  connection  with  the  events  which  had  trans- 
pired, and  under  the  pressure  of  the  excitement  occasioned  thereby,  and 
were  properly  receivea  as  part  of  the  rea  ^mCa.  Upon  this  subject  the  au- 
thorities are  not  uniform.  Some  courts  are  inclined  to  hold  the  rule  with 
much  strictness  as  to  the  time  and  circumstances  under  which  the  statements 
proposed  to  be  shown  are  made ;  while  others  allow  a  wider  range  for  its  ap- 
plication, leaving  it  to  be  applied  largely  in  the  sound  discretion  of  the  trial 
court.  15  Am.  Law  Rev.  85;  Com.  «.  Densmore,  12  Allen,  585;  People  9. 
Davis,  56  N.  T.  95 ;  Com.  o.  McPike,  8  Cush.  181 ;  Insurance  Co. «.  Mosely,  8 
Wall.  897;  O'Connor  ©.  Chi.,  M.  &  St.  P.  R.  Co.,  27  Minn.  166.  Our  ex- 
amination leads  us  to  conclude  that,  especially  in  cases  of  tort  involving  per^ 
sonal  injury,  the  weight  of  authority  in  this  country  is  in  favor  of  allowing 
evidence  of  the  declarations  or  statements  of  the  injured  party,  touching  the 
cause  or  circumstances  of  the  injury,  made  so  soon  after  the  event,  and  un- 
der such  circumstances  as  to  warrant  the  trial  court  in  presuming  that  they 
grew  out  of,  and  were  dependent  upon  it,  and  could  not  have  been  devised  or 
contrived  by  the  declarant  for  his  own  purposes.  Insurance  Co.  v.  Mosely,  8 
Wall.  897;  Harriman  v.  Stowe,  57  Mo.  98;  DriscoU  «.  People,  47  Mich.  418; 
Jordan  o.  Commonwealth,  25  Gratt.  948;  People  v.  Vernon,  85  CaL  49;  Bums 
9.  State,  61  Oa.  192;  Augusta  Factory  «.  Barnes,  72  Id.  105;  s.  c,  58  Am. 
Rep.  888.  In  the  last  case  the  party  was  severely  injured  while  employed  in 
a  factory.  She  was  removed  to  her  home,  and  about  one  half  hour  after, 
while  enduring  severe  bodily  suffering,  which  had  continued  in  the  interval, 
she  made  a  statement  to  her  father  of  the  particulars  of  the  cause  of  the  ac- 
cident, which  the  court  held  proper  to  be  received  as  part  of  the  ref  genUB, 
In  O'Connor  ^,  Chicago,   etc.,  R.  Co.,  27  Minn.  166,  this  court,  after  re- 
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viewing  the  cases,  and  in  consideriDg  this  subject  cenerally,  say  *  that  a  con- 
siderable time  may  elapse,  and  yet  the  declaration  be  a  part  of  the  res  geattBf* 
and  *  that  each  case  must  depend  on  its  own  peculiar  circumstances,  and  be 
determined  by  the  exercise  of  sound  judicial  cUscretion.' '' 

In  Cleveland,  etc.,  R.  Co.  o.  Newell,  104  Ind.  264;  s.  c,  54  Am.  Rep. 
812,  it  was  held  that  in  an  action  for  damages  for  a  personal  injury,  evi- 
dence of  expressions  by  the  injured  person  of  pain  and  sickness,  and  declara- 
tions as  to  its  seat,  at  the  time  of  or  subsequent  to  the  occurring  of  the  injury, 
and  without  regard  to  whom  made,  is  competent.  The  court  said :  '*  Counsel 
for  appellant  insist  that  exclamations  of  pain,  in  order  to  be  admissible  in 
evidence,  must  be  contemporaneous  with  the  alleged  injury  and  the  then  ex- 
isting facts,  and  that  they  must  have  been  made  before  sufficient  time 
elapsed  to  enable  the  person  making  them  to  form  plans  for  future  lawsuits. 
They  insist,  further,  that  they  must  have  been  made  ante  litem  motam^  not 
only  before  suit  brought,  but  before  the  controversy  existed  in  any  form. 
In  a  eeneral  sense,  and  as  applicable  to  a  difierent  class  of  cases,  the  rule  as 
stated  by  counsel  is  approximately  correct.  Where,  however,  it  becomes 
important  to  illustrate  the  physical  or  mental  condition  of  an  individual, 
either  at  the  time  an  injury  is  received,  or  from  thence  to  the  time  of  inquiry 
as  to  its  severity,  effect  and  nature,  we  think  expressions  or  declarations  of 
present  existing  pain  or  malady,  whether  made  at  the  time  the  injury  is  re- 
ceived, or  subsequent  to  it,  are  admissible  in  evidence.  Carthage  Turnp.  Co. 
«,  Andrews,  102  Ind.  138;  Town  of  Elkhart  o.  Ritter,  66  Id.  186;  Howe  «. 
Plainficld,  41  N.  H.  185;  Towle  «.  Blake,  48  Id.  92;  Kennard  «.  Burton,  25 
Me.  89;  Hayatt  «.  Adams,  16  Mich.  180;  Elliott  v,  YanBuren,  88  Id.  49;  s.  c, 
20  Am.  Rep.  668;  Brown  v,  N.  Y.  Cent.  R.  Co.,  82  N.  Y.  597;  Matteson 
V.  N.  Y.  Cent  R.  Co.,  85  Id.  487;  Johnson  o.  McEee,  27  Mich.  471; 
Earl  9.  Tupper,  45  Vt.  275.  Expressions  of  present  existing  pain,  and  of  ita 
locality,  are  exceptions  to  the  general  rule  which  excludes  hearsay  evidence^ 
They  are  admitted  upon  the  ground  of  necessity,  as  being  the  only  means  of 
determining  whether  pain  or  suffering  is  endured  by  another.  Whether 
feigned  or  not,  is  a  question  for  the  jury.  Such  declarations  and  expressiona 
are  competent,  regardless  of  the  person  to  whom  they  are  made.  They  are 
especially  competent,  and  of  more  weight,  when  made  to  a  physician  for  the 
purpose  of  receiving  treatment,  or  to  a  medical  expert  who  makes  an  exam- 
ination at  the  request  of  the  opposite  party,  or  by  the  direction  of  a  courts 
for  the  purpose  of  basing  an  opinion  upon  as  to  the  physical  situation  of  the 
person  whose  condition  is  the  subject  of  inquiry.  Quaife  v,  Chicago,  etc., 
K.  Co.,  48  Wis.  518;  s.  c,  88  Am.  Rep.  821;  Atchison,  etc.,  R.  Co.  «. 
Frazier,  27  E[ans.  468.  It  is  only  when  such  declarations  assume  the  form  of 
a  narrative  of  past  experience  or  suffering,  or  a  relation  of  the  cause  and 
manner  of  the  injury,  or  where  they  are  m^e  ante  litem  motam  to  one  not  an 
attending  physician  or  a  medical  expert,  under  the  condition  above  men- 
tioned, that  their  admissibility  becomes  the  subject  of  serious  discussion. 
Statements  of  past  sufferings  and  pains,  when  not  made  to  a  medical  expert 
for  the  purpose  of  enabling  him  to  form  an  opinion  upon  with  a  view  to 
treatment,  or  other  legitimate  purpose,  are  clearly  inadmissible.  Roosa  v. 
Boston  Loan  Co.,  182  Mass.  489;  Bacons.  Charlton,  7  Cush.  581.  And 
statements  of  the  cause  of  the  injury,  or  of  past  occurrences,  made  to  any  one, 
unless  made  so  nearly  contemporaneous  with  the  principal  fact  to  which  they 
relate,  or  unless  they  are  made  while  the  transaction  is  in  progress,  so  as  to 
constitute  a  part  of  the  ree  geita,  are  also  inadmissible.  Innabitants,  etc.  9. 
Inhabitants,  etc.,  98  Mass.  47.  When  so  related  or  connected  as  to  become 
part  of  the  ree  geeta,  they  may  be  received  as  evidence  bearing  on  the  prin- 
cipal fact.  Lisurance  Co.  v.  Mosley,  8  Wall.  897.  The  rule  is  not  to  be  ex- 
tended beyond  the  necessity  upon  which  it  is  founded.  Past  events,  and  the 
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manner  in  which  an  injury  was  received,  are  ordinarily  susceptible  of  proof 
by  direct  evidence.  For  that  reason  such  statements,  not  made  contempora- 
neous with  the  occurrence,  or  so  near  it  as  to  become  part  of  the  transaction, 
no  matter  to  whom  made,  are  inadmissible.  Chapin  «.  Marlborough,  9  Gray, 
244;  s.  c,  69  Am.  Dec.  281;  Illinois  Cent.  R.  Co.  o.  Sutton,  42  111.  488 
a  physician  may,  however,  testify  to  a  statement  or  narrative  given,  by  a 
patient  in  relation  to  his  condition,  symptoms,  sensations  and  feelings,  both 
past  and  present,  when  such  statements  were  received  during,  and  were 
necessary  to,  an  examination  with  a  view  to  treatment,  or  when  they  are 
necessary  to  enable  him  to  give  his  opinion  as  an  expert  witness.  Quaife  «. 
Chicago,  etc.,  R.  Co.,  ntpra;  Barbers.  Merriam,  11  Allen,  822;  Looper  «. 
Bell,  1  Head.  878;  Yeatman  v.  Hart,  6  Humph.  875;  Eckles  v.  Bates,  26 
Ala.  656." 

Maliciously  Procuring  Discharge! — An  employee  can  maintain  an  action 
against  one  who  maliciously  procured  his  discharge,  provided  he  can  proTe 
damages  resulting  from  such  discharge. — Chipley  «.  Atkinson,  S.  C.  Fla., 
March  25,  1887;  1  South.  Rep.  934. 

Wages— Riglit  of  Discharged  Raliroad  Employee  to  Sue  for  Wages* — ^A 
railroad  employee,  upon  being  discharged  from  service,  is  entitled  to 
immediate  payment  of  the  wages  due,  and  may  maintain  an  action  for  the 
recovery  of  the  same;  the  evideuoe  failing  to  show  a  general  custom  among 
railroads  to  defer  payment,  or  notice  to  the  plaintiff  of  a  regulation  or  usage 
of  his  employer  to  do  so.  Dickikbon,  J.,  said:  The  ouestion  before  us  is 
whether,  upon  plaintiff  being  discharged  from  the  defenaant^s  service,  on  the 
thirty-first  of  Julv,  after  five  days'  service,  a  right  of  action  at  once  atose  for 
the  recovery  of  his  wages;  or  whether,  by  force  of  an  alleged  usage,  ortiom 
the  inconvenience  to  which  the  obligation  of  immediate  payment  would  sub- 
ject the  defendant,  the  right  of  action  was  deferred,  so  as  to  enable  the 
defendant  to  make  payment  in  the  manner  shown  in  the  latter  part  of  the 
twelfth  finding  of  the  court.  The  obligation  to  make  payment  arose  at  onoe, 
upon  the  termination  of  the  contract  of  service,  and  the  right  of  action  became 
perfect  (Ganser  v.  Fireman's  Fund  Ins.  Co.,  25  K.  W.  Rep.  948),  unless  the 
case  is  to  be  deemed  to  be  exceptional,  upon  the  grounds  above  referred  to. 
The  usage  of  the  defendant  as  to  the  manner  of  paying  employees  not  on  the 
monthly  jiay-roU  is  not  found  to  have  been  brought  to  the  notice  of  the  plaintiff. 
Unless  this  was  done,  it  would  not  be,  by  implication,  a  part  of  the  contract* 
nor  would  it  affect  the  plaintiff;  and  he  woula  be  entitled  to  payment  at  once, 

Xn  the  termination  of  the  service  by  the  discharge  of  the  servant.  No  reg- 
ion or  usage  of  the  employer  of  which  the  servant  is  not  chargeable  with 
notice  could  affect  the  legal  obligations  arising  from  the  contract.  Collins  e. 
New  England  Iron  Co.,  116  Mass.  28 ;  Stevens  «.  Reeves,  9  Pick.  198.  The  fact 
that  the  same  usage  was  observed  by  four  other  railroad  corporations  does 
not  show  the  existence  of  a  custom  with  regard  to  which  the  contract  in  ques- 
tion is  to  be  deemed  to  have  been  made.  Pevey  «.  Schulenburg  &  Bnckler 
Lumber  Co.,  88  Minn.  46;  s.  c,  21  N.  W.Rep.  844;  Janney  e.  Boyd,  80  Minn. 
819;  s.  c,  15  N.  W.  Rep.  808;  Taylor  «.  Mueller,  80  Minn.  848;  s.  c.,15  N. 
W.  Rep.  418.  Upon  the  facts  found,  the  plaintiff  was  entitled  to  judgment. 
Judgment  affirmed.  Thompson  «.  Minneapolis,  etc.,  R.  Co.,  82  N.  W.  Rep. 
148. 

Competency  of  Fireman  to  Manage  Engine — Evideneei — In  an  actionby 
a  brakeman  to  recover  damages  from  a  railroad  for  injuries  received  owin^ 
to  the  negligence  of  a  fireman  who  was  handling  an  engine  engaged  in  switch- 
ing, the  testimony  of  a  witness  who  was  of  the  opinion  that  the  fireman  was 
not  competent  to  take  charge  of  an  engine  because  he  was  not  an  engineer, 
and  of  another  witness  who  testified  that  he  was  not  competent  to  do  so  five 
or  alx  years  before,  when  they  were  working,  together  as  brakemen,  is  not 
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sufficient  to  establish  incompeteDcy  on  the  part  of  the  fireman.    East  Tenn., 
etc.,  R.  Co.  V,  McKinney  (Tenn.  1886),  —  8.  W.  Rep.  600. 

Personal  Injury— Measure  of  Damages. — Twenty  thousand  dollars  af- 
firmed. In  actions  for  personal  injuries,  tbe  amount  of  damages  must  be  left 
largely  to  the  reasonable  discretion  of  the  jury.  It,  however,  is  not  at 
liberty  to  give  any  sum  it  pleases.  The  judgment  in  this  case  affirmed, 
subject  to  a  remittitur,  which  fixed  the  sum  recovered  at  twenty  thousand 
dollars,  it  appearing  from  the  evidence  that  plaintiff,  when  injured,  was 
able  to  earn  a  livelihood,  at  least,  and  that  he  lost  the  lower  extremities  of 
both  his  legs  in  the  prime  of  life.  Waldheir  o.  Hannibal,  etc. ,  R  Co.  87 
Mo.  37.  , 

Co-Servant  — Incompetency  oFi — ^In  action  by  an  employee  against  a  rail- 
road company  to  recover  damages  for  an  injury  sustained  while  in  its  ser- 
vice, the  complaint  alleged  negligence  in  the  employment  of  plaintifTs. 
co-laborers.  Held,  that  evidence  of  the  quality  of  such  co-laborers  was  ad- 
missible as  a  link  iu  a  chain  of  evidence,  and  as  such  could  not  be  objected 
to  at  the  time  when  offered,  even  though  it  afterwards  appeared  that  the 
injury  had  not  resulted  from  any  unfitness  on  the  part  of  such  co-laborers. 
Altee  V,  South  Carolina  R.  Co.,  21  S.  C.  550. 

Assignment  —  Personal  Injury  —  Negligence  —  Jurisdiction! — An  assignee 
may  sue  if  the  State  court  for  personal  injuries  to  a  railroad  employee  in  the 
course  of  his  employment,  although  the  assignment  was  made  to  prevent 
the  removal  of  the  case  to  the  United  States  court.  Hawley  «.  Chicago,  etc., 
R  Co.,  82  N.  W.  Rep.  787. 


Fbazeb 

V. 

South  and  Kobth  Alabama  B.  Co. 

{Advance  Case,  Alabama.    Jantuxry  12,  1887.) 

While  the  intestate  was  walking  upon  defendant's  track,  he  was  struck  by 
a  passing  train  and  killed.  The  evidence  tended  to  show  that  the  accident 
would  have  been  avoided  if  the  persons  in  charge  of  the  train  had  exercised 
ordinary  care  in  giving  the  reasonable  and  usual  signals  of  its  approach  after 
they  discovered  the  deceased  on  the  track,  ffeldj  that  while  it  is  the  general 
duty  of  a  railroad  company  to  keep  a  proper  and  vigilant  lookout  for 
obstructions  and  other  dangers,  incluaing  it  may  be  trespassers,  it  is  not  an 
absolute  and  particular  duty  to  an  intruder  upon  the  track  so  for  as  to 
constitute  the  omission  to  discover  him,  and  to  give  the  cautionary  signals, 
negligence  per  m  as  to  such  intruder.  But  when  a  person  is  seen  walking 
upon  the  track,  a  due  regard  for  human  life,  and  due  precaution  against  un- 
necessary injury,  require  the  usual  signals  to  be  given. 

In  the  absence  of  proof  showing  that  the  employees  of  the  train  were 
informed  of  the  deafness  of  deceased,  heldy  that  he  must  be  regarded  so  far 
as  the  duty  of  the  defendants  was  concerned,  as  in  the  full  possession  of  hia 
faculty  of  hearing. 

If  a  person,  having  voluntarily  and  wrongfully  placed  himself  in  a  danger- 
ous condition,  thereby  assuming  its  risks,  fails  to  use  the  proper  means  to 
discover  the  peril,  or,  on  discovering  it,  fails  to  make  exertions  to  extricate 
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himself,  the  concumnoe  of  such  acts  and  omissions  makes  a  case  of  contrib- 
utory negligence  which  operates  as  a  constructive  estoppel  to  a  recovery, 
unless  it  is  overcome  by  the  defendant's  disregard,  not  of  particular  duty  to 
the  plaintiff,  but  of  the  general  duty  not  to  inflict  wanton  or  reckless  or 
intentional  injury  on  another. 

When  the  persons  in  charge  of  the  train  discover  the  peril,  or  are  in  a 
position  r-bere  they  ought  to  have  discovered  it, — a  position  in  which  the 
circumstances,  movements,  or  condition  of  the  person  injured  would  manifest 
to  a  vigilant  observer  that  such  person  is  unaware  of  it,  or  is  unable  to 
extricate  himself, — a  culpable  omission  to  use  the  means  in  hand  to  prevent 
an  accident,  when  a  prompt  resort  thereto  might  Jiave  prevented  it,  without 
endangering  the  freight  or  passenoers  being  transported  on  the  train,  will  be 
regarded  as  reckless  or  intentional  negligence.  But  the  rule  does  not  apply 
where  the  manifestation  of  the  peril  and  the  catastrophe  are  so  close  in  point 
of  time  as  to  leave  no  room  for  preventative  effort. 

Appeal  from  circuit  court,  Chilton  county. 
Action  for  damages  for  personal  injuries. 
The  opinion  of  tne  court  states  the  facts  so  far  as  necessary  to  a 
correct  understanding  of  the  principles  involved  in  the  case. 
TroT/j  To7m>hms  dfe  Lovdon,  for  appellant. 
Janes  dk  favlkner,  contra. 

Clopton,  J. — The  charges  requested  by  the  plaintiff  base  his 
right  to  recovery,  notwithstanding  his  intestate  was  walking  on 
the  track  of  the  railroad  at  the  time  he  was  injured,  on  the  mere 
hypothesis  that  he  was  not  aware  of  the  approach  of  the  tmn 
Duty  to  gitb  Until  it  was  too  late  for  him  to  leave  the  track,  and 
BOMAL8.  ^]j^|.  |.jjg  accident  would  have  been  avoided  if  the  persons 

in  charge  of  the  train  had  exercised  ordinary  care  in  giving  t-he 
reasonable  and  usual  signals  of  its  approach  after  they  discovered 
deceased  on  the  track,  or  ought  to  have  discovered  him  if  they  had 
kept  the  proper  lookout.  The  duty  to  give  the  signals  is  not 
•restricted  to  the  time  when  the  peril  of  the  deceased  was  discovered, 
or  ought  to  have  been  discovered ;  but  the  charges  assert  that  the 
duty  arises  when  the  persons  in  charge  of  the  train,  by  a  proper 
lookout,  ought  to  have  discovered  tlie  deceased  on  the  track, 
though  he  may  not  have  been  in  immediate  peril,  and  that  the 
omission  to  discover  and  give  the  signals,  under  the  circumstances 
disclosed  by  the  evidence,  is  negligence  j^er  ««,  sufiScient  to  charge 
the  defendant  with  liability  for  the  injury.  In  order  to  sustain  the 
charges,  it  is  necessary  to  maintain  that  the  omission  to  keep  a 
proper  lookout  and  to  discover  was  not  only  negligence,  but 
negligence  of  which  the  plaintiff's  intestate  would  have  a  right  to 
complain  if  death  had  not  ensued. 

It  being  an  undisputed  fact  that  the  plaintiff's  intestate  was 
walking  on  the  track  of  tlie  defendant's  railroad  without  right,  for 
his  own  convenience,  the  record  involves  the  consideration  of  the 
relative  and  respective  rights,  duties,  and  liabilities  of  the  defend- 
ant operating  trains,  and  of  a  trespasser  on  the  track.    At  the 
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place  wliere  the  deceased  was  killed,  the  defendant  was  entitled  to 
the  free,  iinobstioicted,  and  exclusive  use  of  the  road-bed 
for  its  appropriate  purposes.  Personscannot,  as  matter  tbkspahseb  ok 
of  right,  convert  the  general  track  to  the  uses  of  ordinaiy 
travS  or  passage.  Though  the  engineer  may  have  actually 
discovered  the  deceased  when  the  train  arrived  at  the  point  of  an 
open  view  of  300  yards  or  more,  he  would  have  been  authorized 
to  presume  that,  prompted  by  the  instincts  of  self-preservation,  the 
deceased  would  leave  the  track,  and  place  himself  beyond  the  reach 
of  danger  in  time  to  escape  injury,  and  would  not  have  been  bound 
to  stop  or  check  the  train  unless  and  until  the  circumstances  made 
apparent  that  deceased  was  unaware  of  its  approach,  or  was  unable 
to  extricate  himself  from  the  perilous  position.  Mobile  &  M.  E. 
Co.  V.  Blakely,  59  Ala.  471.  Tue  duty  of  lookout  is  commensurate 
with  the  probable  occurrence  of  obstructions  and  other  dangers, 
and  arises,  as  to  human  beings  not  being  passengers,  when  the 
train  is  approaching  a  public  crossing,  or  passing  through  the 
streets  of  a  city,  town,  or  village.  The  duty  also  exists  as  to  live- 
stock, which,  by  their  habits  and  experience,  furnish  reason  of 
apprehension  of  obstruction ;  the  owner  not  being  regarded  as  a 
trespasser.  Alabama  G.  S.  R.  Co.  v.  Jones,  71  Ala.  487.  But  the 
company  may  act  on  the  presumption  that  an  intelligent  bein^  of 
discreet  years  will  not  assume  the  risk  of  trespassing  on  the  right 
of  an  unobstructed  track ;  or,  if  he  does,  that  he  will  use  proper 
and  appropriate  means  to  ascertain  and  avoid  any  threatening 
danger.  While  it  is  the  general  duty  of  a  mlroad  company  to 
keep  a  proper  and  vigilant  lookout  for  obstructions  and  other  dan- 
gers, including,  it  may  be,  trespassers,  it  is  not  an  absolute  and 
particular  duty  to  an  intruder  upon  the  track,  so  far  as  to  constitute 
the  omission  to  discover  him,  and  to  give  the  cautionary  signals, 
negligence  per  se  as  to  such  intruder.  McAllister  v.  Burlington 
&  N.  W.  R.  Co.,  19  Am.  &  Eng.  R.  R.  Cas.  108 ;  Louisville  &  N.  R. 
'  Co.  V.  Greene,  Id.  95 ;  Terre  Haute  &  I.  R.  Co.  v.  Graham,  12 
Am.  &  Eng.  R.  R.  Cas.  77.  We  do  not  wish  to  be  understood,  from 
what  we  have  said,  as  holding  that  no  duty  devolves  on  those  in 
charge  of  a  moving  train  when  they  see  a  person  walking  on  the 
track.  In  such  case  a  due  regard  for  human  life,  and  due  precau- 
tion against  unnecessary  injury,  require  the  usual  signals  of  warn- 
ing to  be  given.  The  rules  we  have  stated  are  intended  to  apply, 
and  apply  only,  when  the  person  is  not  discovered. 

No  neglect  of  duty  on  the  part  of  a  railroad  company  in  moving 
trains  will  excuse  a  peraon  who  steps  or  walks  on  the  track  from, 
using  his  senses  of  sight  and  hearing,  if  available.  What  care 
would  have  been  required  of  those  in  charge  of  the  train  if  they 
were  cosrnizant  of  the  partial  deafness  of  the  deceased, 

...  ^  ^  1         'J         ^        •*     •  i.       1  i.1      J.     •!     Cars  HBQU»BD 

it  IS  unnecessary  to  decide,  as  it  is  not  shown  that  it  op  pbbsok  oh 
was  known  to  them.     In  the  absence  of  proof  showing  "^*^' 
that  the  employees  were  informed  of  Lis  deafness,  he  must  be 
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regarded,  8o  f ar  as  the  duty  of  the  defendant  is  concerned,  as  in 
the  fall  possession  of  his  faculty  of  hearing.  Louisville  &  N.  R. 
Co.  V.  Cooper,  6  Am.  &  £ng.  K«B.  Cas.  5.  In  the  direction  from 
which  the  train  was  approaching,  the  track  was  straight,  and  the 
view  clear,  for  a  distance  of  from  nine  hnndred  to  a  tliousand  feet 
from  the  place  where  the  deceased  was  struck.  His  eyesight  was 
good.  There  was  a  foot-path  or  private  way  on  either  side  of  the 
railroad,  by  which  a  person,  going  to  the  mill  to  which  he  was 
then  going,  could  easily  cross  the  track.  It  was  the  duty  of  the 
deceased  to  have  extricated  .himself  from  the  perilous  position,  if 
feasible  by  the  exercise  of  ordinary  care.  If  the  use  of  his  faculty 
of  sight  would  have  given  him  sufficient  warning  to  have  enabled 
him  to  avoid  the  danger,  he  cannot  complain  of  any  antecedent 
negligence  of  the  defendant  in  failing  to  discover  him,  or  in  failing 
to  give  the  usual  signals.  The  defect  of  the  charges  I'cquested  by 
the  plaintiff  consists  in  their  tendency  and  legal  effect  to  withdraw 
from  the  consideration  of  the  jurv  the  defence  of  contributory 
negligence,  as  to  which  there  could  have  been  no  serious  con- 
troversy on  the  evidence,  and  to  rest  the  legal  proposition  asserted 
on  the  doctrine  of  comparative  negligence,  whicn  has  been  dis- 
carded by  our  decisions. 

A  material  qualification  of  the  doctrine  of  contributory  negligence 
has  been  established,  founded  on  tlie  universal  duty  which  each 
member  of  the  community  owes  to  every  other  member.  The 
duty  arises  in  cases  like  the  present,  when  those  in  charge  of  the 
moving  train  become  aware,  or  ai*e  in  a  condition  when 
RBOKLBss  IK-  they  ought  to  become  aware,  of  the  peril  of  the  person, 
iSLowSS.'^  "*  though  he  may  be  a  trespasser  on  the  track.  The 
nature  and  extent  of  the  qualification — ^the  degi'ee  of 
care,  and  the  character  of  the  acts  or  omissions,  requisite,  in  such 
cases,  to  acquit  the  defendant  of  legal  responsibility  for  the  injury 
—constitute  the  main  contention  between  the  parties.  The  rule, 
as  enumerated  by  some  of  the  authorities,  is  expressed,  in  terms, 
that  the  defence  of  contributory  negligence  is  overcome  if  the 
defendant,  by  the  exercise  of  reasonable  care  and  prudence,  could 
have  averted  the  injury  at  the  time  it  was  committed ;  and  by 
others  that  the  misconduct  of  the  defendant,  which  produces  the 
injury,  must  be  wanton  or  reckless  or  intentional.  The  appellant 
insists  that  the  rule  first  stated  has  been  approved  by  the  decisions 
of  this  court. 

This  question  has  been  considered  in  several  cases,  and,  though 
some  of  the  later  decisions  may  seem  to  be  in  conflict,  they  are 
reconcilable  on  reason  and  principle.     The  statement  of  the  general 

?rinciple,  as  made  in  Government  St.  R.  Co.  v.  Hanlon,  58  Ala. 
0,  was  modified  in  Tanner  v,  Louisville  &  N.  R.  Co.,  60  Ala.  621, 
as  follows :  "  The  word  '  and '  between  the  words  *  wanton  *  and 
intentional'  should  be  ^or.'    Either  wanton,  reckless,  or  inten- 
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tional  injury  done,  overoomes  the  defence  of  contributory  neg- 
ligence." In  the  latter  case,  the  deceased  was  riding  on  the  track 
in  a  cut,  when  the  train  approached.  He  endeavorea  to  escape  the 
danger  kt  a  crossing  near  or  at  the  mouth  of  the  cut,  when  his 
horse  threw  him,  and  it  became  manifest  that  he  was  unable  to 
extricate  himself  from  the  peril.  It  is  held  that  in  such  case,  if. 
the  person  endangered  is  employing  proper  care  and  diligence  to 
escape  the  danger  to  which  nis  previous  negligence  had  exposed 
him,  the  failure  of  those  in  control  of  the  train  to  apply  proper 
skill  and  diligence  to  avoid  the  injury,  if  a  prompt  resort  to  snch 
skill  and  diligence  might  have  prevented  it,  is  wanton  or  reckless 
negligence,  for  which  the  railroad  will  be  held  accountable.  The 
effect  of  the  decision  is  not  to  disturb  or  alter  the  general  rule  as 
tnodiiied  and  expressed,  but  to  declare '  that  the  want  of  proper 
skill  and  diligence,  under  such  circumstances,  is  wanton  or  reckless 
negligence  in  the  sense  of  the  rule. 

The  emphasized  reiteration  of  the  rule  in  South  &  North  Ala- 
bama B.  Co.  V.  Sullivan,  59  Ala.  272,  which  was  subsequently  de» 
cided,  though  reported  in  an  earlier  volume,  must  be  considered  in 
refei*ence  to  the  facts  of  the  case  in  which  the  general  doctrine  was 
first  declared,  and  as  applicable  to  those  facts.  The  injury  in  the 
Sullivan  Case  occurred  within  the  corporate  limits  of  Birmingham, 
where  people  were  constantly  passing,  and  where  it  was  the  legal 
duty  of  those  having  control  of  the  train  to  keep  a  proper  lookout^ 
and  to  give  the  usual  signals.  It  was  held  that  the  failure,  under 
such  circumstances,  to  keep  a  proper  lookout,  and  to  give  proper 
warning,  is  per  se  negligence,  and  that  an  action  will  lie  for  an  in- 
jury produced  thereby,  unless  the  person  injured,  after  discovering 
his  peril,  fails  to  use  properexertions  to  extricate  himself  there- 
from ;  and  if  he  so  fail,  this  would  be  proximate  contributory  neg- 
ligence, which  would  deprive  him  of  all  right  to  recover. 

The  question  again  came  up  for  consideration  in  Cook  v.  Central 
R.  &  B.  Co.,  67  Ala.  533,  and  arose  on  a  charge  requested  by  de- 
fendants, that  if  the  plaintiff's  intestate  was  in  fault  in  being  on 
the  track  of  the  railroad,  and  such  fault  contributed  proximately 
to  his  death,  the  defendants  cannot  be  made  liable,  unless  the  con- 
duct of  their  agents,  after  observing,  or  they  could  with  due  care 
have  observed,  that  he  was  on  the  track,  was  reckless,  wanton,  or 
intentional.  The  case  was  one  where  the  person  injured  was  mak- 
ing exertions  to  escape  the  injurv.  The  deceased,  after  discovering 
the  condition  of  penl  in  which  he  had  put  himself,  was  endeavor- 
ing to  escape  the  danger  at  the  time  the  injury  was  committed, 
which  was  evident  to  tnose  in  charge  of  the  train  for  a  distance  of 
3000  feet.  The  charge  was  held  erroneous,  and  was  defective  in 
ignoring  this  material  fact  in  the  hypothesis  stated,  which  the  evi- 
dence established.  It  may  be  that  the  expression  of  the  principle^ 
and  the  qualification  of  the  rule  in  Hanlon's  Case,  may  be  too  gen- 
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eral,  and  not  sufficiently  guarded  and  reBtricted  to  the  case  in  hear- 
ing, and  similar  cases. 

In  the  subsequent  case  of  Central  R.  &  B.  Go.  v.  Letcher,  69 
Ala.  106,  alluding  to  the  statute  which  requires  signals  to  be  given 
at  specified  times  and  places,  it  was  held  that  the  statute  does  not 
relieve  a  person  in  peril  of  injury  from  the  duty  and  necessity  of 
taking  ordinary  care  to  avoid  it,  and  does  not  modify  or  abrogate 
tlie  principle  '^  that  a  plaintiff  shall  not  recover  for  unintentional 
injuries, — for  injuries  not  wanton, — to  which  his  own  negligence 
directly  and  immediately  contributes."  A  comparison  of  the  sev- 
eral decisions  shows  that  they  are  founded  on  a  distinction  in  prin- 
ciple between  cases  in  which  the  negligence  of  the  plaintiff  proxi- 
matelv  contributed,  and  cases  in  which  his  placing  himself  in  a 
situation  subject  to  peril  remotely  contributed  to  the  injury. 

Though  it  will  be  regarded  as  contributory  negligence  if  a  person 
goes  on  the  track  of  a  railroad,  or  puts  himself  in  a  place  so  near, 
m  point  of  time,  to  a  collision  with  a  passing  train,  that  preventive 
effort  cannot  avoid  it,  his  so  doing  when  danger  is  not  immediate 
does  not,  by  itself,  constitute  contributory  negligence. 
oonooiTTBACK  It  is  a  couditiou  which  remotely  contributes  to  the  sub- 
coi^B»uTOBT*  sequent  injury,  but  is  not,  in  the  legal  sense,  the 
KBQuomicB.  proximate  cause.  Such  negligence  wfll  not  disentitle 
him  to  recover,  unless  he  could  by  ordinary  care  have 
avoided  the  consequences  of  the  defendant's  negli^nce.  If  the 
person,  though  having  placed  himself  in  such  condition,  uses  the 
proper  means  to  discover  approaching  or  threatening  danger,  and 
makes  proper  exertions  to  avoid  it,  tlie  liability  of  the  defendant 
depends  on  the  rule  applicable  in  cases  where  contributory  negli- 
gence is  not  established,  and  turns  on  the  issue  whether  or  not  the 
injury  could  have  been  prevented  by  the  exercise  of  reasonable 
care  and  prudence.  But  if  a  person,  having  voluntarily  and 
wrongfully  placed  himself  in  such  condition,  thereby  assuming  its 
risks,  fails  to  use  the  proper  means  to  discover  the  peril,  or,  on  dis- 
covering it,  fails  to  make  exertions  to  extricate  himself,  the  con- 
currence of  such  acts  and  omissions  makes  a  case  of  contributory 
negligence  which  operates  as  a  constructive  estoppel  to  a  recovery, 
unless  it  is  overcome  by  the  defendant's  disregard,  not  of  a  particu- 
lar duty  to  the  plaintiff,  but  of  the  general  duty  not  to  inflict 
wanton  or  reckless  or  intentional  injury  on  another, — the  duty  to 
use  one's  property  so  as  not  to  injure  another.  Montgomery  &  £. 
B.  Co.  V.  Thompson,  77  Ala.  448.  The  rules  are  so  declared  in 
Gothard  v,  Alabama  G.  S.  R.  Co.,  67  Ala.  114,  as  applicable  to  the 
respective  classes  of  cases  herein  distinguished. 

We  are  aware  that  the  authorities  are  not  in  harmony  as  to  the 
rule  we  have  enunciated  in  cases  of  contributory  negligence. 
Without  reviewing  them,  we  are  content  to  adhere  to  the  rule  as 
we  understand  it  to  have  been  affirmed  in  tliis  State,  and  whidi 
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seems  to  be  founded  on  reason  and  principle.  The  other  rule  in- 
troduces the  doctrine  of  comparative  negligence,  and  tends  to  con- 
fuse and  mislead.  In  2  Wood,  By.  Law,  §  320,  the  rule  is  stated 
as  requiring  wilful  negligence  on  the  part  of  the  railroad  company, 
wliicli  is  sustained  by  respectable  authorities :  but  we  are  unwilling 
to  affirm  a  rule  less  strict  than  that  heretofore  declared  by  our  de- 
cisions. 

In  order  not  to  be  misunderstood,  it  may  be  observed  that  when 
the  persons  in  charge  of  the  train  discover  the  peril,  or  are  in  a 
position  when  they  ought  to  have  discovered  it, — a  position  in 
which  the  circumstances,  movements,  or  condition  of 
the  person  injured  would  manifest  to  a  viffilant  observer  duty  of  traw- 
that  such  person  is  unaware  of  his  peril,  or  if  aware  of  pabseb. 
it,  is  unable  to  extricate  himself, — a  culpable  omission 
to  use  the  means  in  hand  to  prevent  an  accident,  when  a  prompt 
resort  thereto  might  have  prevented  it,  without  endangering  tne 
freight  or  passengers  being  transported  on  the  train,  will  be  re- 
garded as  reckless  or  intentional  negligence.  On  the  other  hand, 
the  rule  ^'  does  not  apply  where  the  manifestation  of  the  peril  and 
the  catastrophe  are  so  close,  in  point  of  time,  as  to  leave  no  room 
for  preventive  effort."  If  the  deceased  stepped  and  walked  on 
the  railroad  track,  without  using  the  precaution  to  see  if  a  train 
was  approaching,  when  it  is  so  near  that  a  collision  cannot  be 
avoided,  his  want  of  due  care  disentitles  the  plaintiff  to  recover. 
TuUy  V.  Fitchburg  R.  Co.,  134  Mass.  499.  An  instruction  assert- 
ing the  legal  proposition  in  the  terms  of  the  rule,  based  on  a  suf- 
ficient hypothesis,  may  be  properly  given.  If  the  plaintiff  appre- 
hended that  the  generality  of  the  terms  may  mislead,  an  explana- 
tory charge  may  be  asked. 

On  the  foregoing  principles,  charges  1,  11,  and  16,  given  at  the 
request  of  defendant,  are  erroneous,  in  that  tliey  omit  from  the 
hypothetic  facts  the  negligence  of  the  deceased  in  failing  to  use 
means  to  discover  his  peril,  and  to  make  exertions  to  avoid  its  con- 
sequences, which  is  essential  to  relieve  the  defendant  from  liability 
for  other  than  wanton  or  reckless  or  intentional  misconduct,  unless 
the  discovery  of  the  peril  and  the  collision  were  so  nearly  simulta- 
neous that  an  attempt  to  prevent  it  would  have  been  unavailing. 
Reversed  and  remanded. 

Deaf  Person  on  Tracks — See  International,  etc.,  R.  Co.  «.  Smith,  19  Am. 
&  £ng.  R  R.  Gas.  21;  Louisville,  etc.,  R.  Co.  «.  Cooper,  6  lb.  5. 

Persons  in  Perilous  Position— Duty  of  Employees. — See  Baltimore  &  Ohio 
R.  Co.  e.  Eean,  ^9t, 

Contributory  Negfigence.~See  Little  Rock,  etc,  R.  Co.  o.  Haynes,  and 
note,  T^A, 


672        LITTLE  ROCK,  U.  R.  AND  T.  R.  CO.  V.  HAYNE8. 


LnTLB  Book,  M.  B.  and  T.  B.  Co* 

Haynbs. 

(Adwmee  Case,  Arhmsas.     October  90,  1886.) 

Where  a  person  voluntarily  walked  upon  a  railroad  track,  and  was  injured 
by  a  passing  train,  held,  that  he  was  not  entitled  to  recover  damaees  for  the 
injury,  in  the  absence  of  wilful  or  reckless  conduct  on  the  part  of  the  com- 
pany or  its  agents. 

Where  an  action  was  brought  against  a  railroad  company  for  a  personal 
injury,  an  instruction  '*  that  slight  negligence  is  not  a  slight  want  of  ordi- 
nary care,  but  a  want  of  extraordinary  care,  and  the  law  does  not  reouire  such 
care  of  the  person  injured  by  the  negligence  of  another  as  a  condition  pre- 
cedent to  his  recovery,"  was  Jield  obscure,  and  calculated  to  mislead  the  jury. 

Appeal  from  Drew  circuit  court. 

Action  to  recover  damages  for  a  personal  injory.  There  was  a 
trial  by  jary,  and  a  verdict  and  judgment  were  rendered  for  the 
plaintiff.    Defendant  appealed. 

J.  M.  Moore  for  appellant. 

W.  F.  Slemmons  and  C,  D.  Wood  for  appellee, 

Smtth,  J. — ^This  action  was  brought  by  Haynes,  who  was  using 
the  railroad  track  as  a  foot-path,  to  recover  damages  for  being  run 
FAon.  over  by  a  passing  train.     The  answer  averred  that  the 

defendant's  servants  in  charge  of  the  train  exercised  all  proper 
care ;  that  'the  injury  occurred  by  reason  of  the  plaintiff^s  own 
negligence  in  lying  on  or  near  the  track  while  he  was  drunk,  or 
asleep ;  and  that  every  effort  was  made  to  stop  the  train  after  the 
plaintifiPs  situation  was  discovered.  The  plaintiff  obtained  a  ver- 
dict for  $4,500 ;  and  the  motion  for  a  new  trial  alleged  the  admis- 
sion of  incompetent  testimony,  misdirection  of  the  jury,  and  that 
the  verdict  was  contrary  to  tiie  evidence. 

After  detailing  the  nature  and  extent  of  his  injuries,  and  the 
circumstances  under  which  he  was  struck,  the  plaintiff  was  asked 

this  question :  "  Taking  into  consideration  the  amount 

AMouHTOFDAM-  you  liavc  cxpcuded  m  attempting  to  cure  yourself  of 
your  injuries,  the  present  and  prospective  condition  of 
your  leg,  the  bodily  pain  and  mental  anguish,  the  time  you  have 
lost  from  your  labor,  your  inability  to  labor,  and  follow  and  attend 
to  your  business  affairs  in  the  future,  how  much  were  you  damaged 
by  the  injury  ?"  Plaintiff  answered.  "  $4,500."  To  the  question 
and  answer  defendant  objected,  and,  his  objection  being  overruled, 
defendant  at  the  time  excepted. 

The  impropriety  of  such  a  line  of  examination  was  pointed  out  by 
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this  court,  nearly  forty  years  ago,  in  Pierson  v.  Wallace,  7  Ark.  282. 
This  is  one  of  the  few  subjects  upon  which  there  isabsolntely  no. 
conflict  in  the  authorities.  A  witness  is  never  permitted  to  esti- 
mate  the  amount  of  damages  which  a  party  has  sustained  by  the 
doing  or  not  doing  of  a  particular  act.  That  is  the  province  of 
the  jnry,  and  a  witness  cannot  be  allowed  to  usurp  it.  He  may 
state  facts  showing  the  extent  of  the  damages,  and  other  perti- 
nent matters.  But  the  measuring  of  the  amoufit  of  damages  in 
dollars  and  cents  is  not  a  fact.  It  is  a  matter  of  opinion  or  specula- 
tion. See  Lawson,  Exp.  Ev.  448,  where  a  vast  number  of  cases  is 
collected;  Kirkpatrick  v,  Snyder,  33  Ind.  169  ;  Ohio&  M.  B.  Co. 
V.  Nickless,  71  Ind.  271.  The  leading  case  on  this  subject  is  Nor- 
man V.  Wells,  17  Wend.  136.  There  the  court  say:  '''The  ordi- 
nary,  and  in  general  the  only,  legal  course  is  to  lay  such  facts  before 
the  jury  as  have  a  bearing  on  tiie  question  of  damages,  and  leave 
them  to  fix  the  amount.  They  are  the  only  proper  iudges.  They 
are  impartial,  and  capable  of  entering  into  these  ordinary  matters. 
Witnesses  are,  in  such  cases,  unavoidably  governed  by  their  feel- 
ings and  their  prejudices,  gathered  from  many  sources.  .  .  •  No 
case  was  cited  by  counsel  where  evidence  of  opinion  as  to  the 
amount  of  damages  sustained  has  ever  been  sanctioned  as  leral. 
The  amount  of  indemnity,  where  it  is  not  capable  of  being  reached 
by  computation,  is  always  a  question  for  the  jury.  If  there  be  any 
rule  without  exception,  it  is  this,  and  I  have  been  unable  to  find- 
any  instance  where  the  opinion  of  witnesses  has  been  received." 

The  evidence,  which  was  in  no  material  part  conflicting,  discloses 
the  following  state  of  case :  The  plaintiff  was  a  man  of  intemperate 
habits,  and  was  beyond  a  doubt  drunk  on  this  particular  occasion, 
according  to  the  testimony  of  all  the  witnesses,  himself  included. 
He  had  started  out  to  walk  down  the  railroad  track  from  Tillar  sta- 
tion to  a  shin^le-mill  distant  one  and  a  half  miles.  When  he  had 
gone  a  half  mile,  he  was,  according  to  his  own  account,  overtaken 
by  a  blind  spell,  and  knew  no  more  until  he  was  run  over.  His 
foot  was  crushed,  and  amputation  became  necessary.  There  was 
evidence  tending  to  show  tnat  he  was  subject  to  attacks  of  vertigo  or 
dizziness.  The  track  was  straight  at  the  place  where  the  accident 
happened.  The  engineer  discovered  a  small  object  on  the  rail 
when  he  was  at  the  distance  of  300  yards.  This  he  took  to  be  a 
billet  of  wood.  When  his  engine  had  approached  within  200  yards 
of  the  object,  he  saw  it  was  a  man's  leg,  and  immediately  signalled 
for  brakes,  and  reversed  the  engine.  But  the  train  was  composed 
of  12  or  14  freight  and  passenger  cars,  the  track  was  wet  and  slip- 
pery, and  it  was  found  impossible  to  stop  it  in  time  to  prevent  tne 
injury.  The  engineer  says  hejcould  have  done  no  more  if  he  had 
been  about  to  run  into  a  broken  bridge.  The  plain  tijBE  was  lying 
in  a  path  at  the  end  of  the  cross-ties,  with  his  leg  between  the  ties, 
and  his  foot  resting  on  the  rail.    Now,  it  is  very  plain  that  the 
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proziinate  canse  of  the  in  jni^  was  the  negligence  of  the  plaintiff  in 
voluntarily  walking  upon  the  track,  and  his  inability  to 
nrronoATioN  set  out  of  the  way  of  the  train,  in  consequence  of  in- 
nsuoBacx.  toxication  or  a  paroxysm  of  his  disease.  And  the 
whole  doctrine  oi  contributory  negligence  is  bottomed 
on  the  maxim,  in  jnre  nan  remota  causay  seaproodmaj  spectatur. 
The  railroad  company  is  not  responsible,  unless  its  train-men  had 
a  clear  opportunity,  after  discovery  of  the  plaintiff's  peril,  to  avoid 
striking  him  ;  or,  to  state  the  proposition  in  a  different  form,  a  tres- 
passer on  a  railroad  track  cannot  recover  for  running  him  down,  in 
the  absence  of  wilful  or  reckless  conduct  on  the  part  of  the  company 
or  its  agents.  St.  Louis,  I.  M.  &  S.  B.  Co.  v.  Freeman,  36  Ark. 
41 ;  Litfle  Rock  &  Ft  S.  Ry.  v.  Pankhurst,  36  Ark.  371 ;  St.  Louis, 
M.  &  S.  R.  V.  Ledbetter,  45  Ark.  246 ;  Same  v.  Wilkerson,  46 
Ark.  315 ;  Wright  v.  Railroad  Co.,  7  N.  E.  Ren.  866. 

The  jury  were  told  that  the  plaintiff  was  guilty  of  contributory 
negligence  if  he  was  drunk  at  the  time,  and  that  in  that  case  he 
could  not  recover,  unless  the  train  could  have  been  stopped  in  time 
to  save  him,  after  discovery  that  it  was  a  human  being  on  the  track. 
But  the  court  rejected  this  prayer :  "  (8)  If  the  plaintiff  was  sub- 
ject to  attacks  of  vertigo  or  dizziness,  as  he  claims,  it  was  contrib- 
utory negligence  for  him  to  be  travelling  along  the  track  near  train- 
time,  even  if  he  was  not  drunk."  We  can  see  no  difference  be> 
tween  the  two  infirmities  which  will  affect  the  liability  of  the  com- 
panv. 

The  following  directions  were  also  given  by  the  court: 
"  (3)  The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence that  the  engineer,  in  day-time,  ran  the  engine  and  cars  over 
plaintiff,  seeing  him  lying  over  defendant's  track  in  a  straight 
stretch  in  said  road,  he  cannot  be  heard  to  say  that  he  believed  it 
to  be  a  log  or  chunk. 

"  (4)  The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence  that  defelidant's  engineer,  operating  the  locomotive  and  en- 
gine and  cars,  at  thci  time  the  injury  herein  occurred,  saw  an  object 
on  the  track  which  he  took  to  be  a  log  or  chunk,  due  care  would 
require  him  to  stop  the  train,  if  possible,  and  remove  the.  obstacle, 
whatever  it  might  be ;  and,  if  said  engineer  did  not  do  this,  they 
will  find  for  the  plaintiff." 

And  the  court  refused  the  following  request  to  charge : 
"  (12)  If  the  plaintiff  was  in  a  drunken  condition,  or  otherwise 
guilty  of  contributory  negligence,  he  cannot  complain  of  the  engi- 
neer, so  lon^  as  the  engineer  thought  the  obstacle  on  the  track  was 
a  chunk,  if  he  really  thought  so.  In  such  case  the  engineer's  duty 
to  plaintiff  did  not  begin  until  the  engineer  became  aware  it  was  a 


man." 


In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Freeman,  supra^  the  train- 
men mistook  a  child,  100  yards  off,  for  a  hog.    Yet  it  was  not  in- 
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tiraated  that  the  mistake  rendered  the  company  liable  for  the  death 
of  the  child.  A  failure  to  distinguish  so  small  an  object  as  a  man's 
leg  at  300  yards  is  still  more  excusable. 

The  court  also  gave  the  following : 

'^  (8)  The  jury  are  instructed  that  slight  negligence  is  not  a  slight 
want  of  ordinary  care,  but  a  want  of  extraordinary  care,  ^^^^^^ 
and  the  law  does  not  require  such  care  of  the  person 
injnred  by  the  negligence  of  another  as  a  condition  precedent  to 
his  recovery."  We  do  not  know  whether  this  was  an  attempt  to 
state  the  Illinois  doctrine  of  comparative  negligence,  or  to  revive 
the  exploded  distinction  between  uegrees  of  negligence ;  but  it  is 
obscure,  and  far  better  calculated  to  puzzle  than  to  enlighten  a 
jury. 

Beversed,  and  a  new  trial  ordered. 

Trespasser  on  Track  Unwatchful  for  his  own  Safety — Where  Company  Not 
held  Liable  for  Injury  tOt — See  Central  Trust  Co.  «.  Wabash,  etc.,  R.  Co.,  26 
Fed.  Rep.  806,  N;  Chicago,  etc.,  R.  Co.  v.  Hedges,  7  N.  E.  Rep.  801;  Ivens 
V.  Cmcinnati,  etc.,  R.  Co.,  28  Am.  &  Eng.  R.  R.  Cas.  258;  Lavemez  «.  Chi- 
cago, etc.,  R.  Co.,  6.  lb.  274. 


Bebby 

V. 

Nobtheastebk  B. 

(72  Georgia,  187.) 

•  A  widow  may  recover  for  the  homicide  of  her  husba&d ;  she  will  have  aright 
of  action  whenever  the  husband,  had  he  lived,  would  have  had  such  right, 
and  whatever  would  have  been  a  good  defence  to  his  suit,  had  he  lived,  will 
be  equally  available  against  one  brought  by  her. 

If  the  husband,  by  ordinary  care,  could  have  avoided  the  consequences  to 
himself,  even  when  caused  by  defendant's  negligence,  he  would  not  have 
been  entitled  to  recover. 

The  conduct  of  the  deceased  in  this  case  evinced  a  total  want  of  that  care 
which  a  man  of  common  sense  would  take  of  himself,  and  is  nothing  short 
of  gross  negligence.  He  voluntarily  got  drunk,  placed  himself  in  a  situation 
of  peril,  without  the  intervention  of  the  railroad  company,  fell  over  an  em- 
bankment into  one  of  their  cuts,  and  was  killed.  Under  these  facts,  the 
railroad  was  not  liable,  and  a  nonsuit  was  right. 

Railroad  companies  are  required  to  keep  in  good  order,  at  their  expense, 
the  public  roads  or  private  ways  established  by  law,  where  crossed  by  their 
several  roads,  and  build  suitable  bridges  and  make  proper  excavations,  and 
embankments,  according  to  the  spirit  of  the  road  laws;  but  they  are  not 
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bound  to  keep  in  good  order,  and  maintain  or  establish  bridgeB,  etc, 
wherever  their  roads  happen  to  cross  a  path  or  unfrequented  way.  Such 
ways  are  not  private  ways  in  the  sense  or  spirit  of  the  road  laws.  In  this 
case  the  path  pursued  by  the  party  kiliea  does  not  appear  to  have  been  a 
way  established  by  law,  or  one  to  the  use  of  which  the  deceased  had  any 
prescriptive  title. 

Before  Judge  Estks.     Habersham  Superior  Court 

Reported  in  the  decision. 

Crane  dk  Jones^  by  J,  J.  Kimsey^  for  plaintiff  in  error. 

C.  H.  SuUony  O.  D,  Thomas^  by  H.  JioAlpifiy  for  defendant 


Hall,  J. — This  was  a  suit  to  recover  damages  for  the  homicide 
of  the  plaintiff's  husband  wlio  was  killed,  wliile  in  a  state  of 
FAon.  intoxication,  by  falling  into  a  cut  eighteen  or  twenty 

feet  deep,  in  the  night-time,  on  the  defendant's  railway.  It  appears, 
from  the  testimony  in  the  case,  that  the  railroad  severed  a  way 
about  eight  feet  wide,  and  which  had  been  used  by  persons 
residing  m  the  neighborhood,  for  twenty  or  thirty  years  previous 
to  the  time  in  question  generally  as  a  foot- way,  or  by  persons 
riding  on  horseback,  and  only  occasionally  by  those  riding  in  car- 
riages on  wheels.  After  the  railroad  was  constructedi  it  does  not 
seem  that  any  use  was  made  of  this  way  at  the  point  near  which 
this  injury  occurred.  Ways  had  been  made  from  this  road  to 
grade-points  at  each  ena  of  the  cut. 

The  deceased  lived  only  a  half  mile  from  the  place;  was  well 
acquainted  with  the  situation;  had  worked  upon  the  cut,  which 
was  completed  only  a  short  time  before  his  death ;  on  each  side  of 
this  cut  a  dirt  embankment  from  three  to  five  feet  high  had  been 
left  by  the  railroad  company.  From  the  fresh  prints  of  feet 
and  hands,  it  is  probable,  if  not  certain,  that  the  deceased  had 
clambered  over  one  of  these  banks  of  dirt,  and  fallen  from  it 
into  the  cut  below.  When  he  left  the  house  of  a  neighbor,  a  half 
mile  from  the  spot,  to  go  to  his  home,  he  was  not  so  drunk  that  he 
staggered,  but  his  gait  was  unsteady ;  when  he  came  to  this  house 
he  was  intoxicated,  and  while  there  he  took  another  drink.  He  was 
so  much  under  the  influence  of  drink  that  this  neighbor  induced 
him  to  leave  with  him  the  money  he  had,  fearing  Uiat  he  might 
lose  it  in  a  creek  which  he  had  to  cross  on  his  way  home.  At  the 
close  of  the  testimony,  the  defendant  moved  a  nonsuit,  which  mo- 
tion was  sustained,  and  the  case  dismissed. 

Was  the  court  right  in  awarding  this  nonsuit}  Was  there  any 
testimony  in  the  case  upon  which  a  verdict  for  the  plaintiff  could 
have  been  found )  In  our  ojpinion  there  was  not,  and  from  this  it 
follows  that  the  judgment  of  the  court  below  was  correct 

The  plaintiff,  under  the  Code,  §  2971,  being  the  widow  of  the 
deceasea,  would  have  had  a  right  of  action  whenever  the  husband, 
had  he  lived,  would  have  had  such  right,  and  whatever  would  have 
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I 

been  a  good  defence  to  his  suit  would  have  been  equally  available 
to  one  brought  by  her.    W.  &  A.  R.  v.   Strong,  52.  ^ 

Ga.  466,  467.  If  the  husband,  by  "ordinary  care,  could  ouilttofoross 
have  avoided  tlie  consequences  to  himself,"  even  when 
caused  by  the  defendant's  negligence,  he  would  not  have  been  en- 
titled to  recover.  Code,  §  2972.  The  conduct  of  the  deceased 
evinces  a  total  want  of  that  care  which  a  man  of  common  sense 
would  take  of  himself,  and  is  nothing  short  of  gross  negligence. 
He  voluntarily  got  drunk,  and  while  in  that  condition  placed 
himself  in  a  situation  of  peril.  Neither  the  defendant  nor  any  of 
its  employees  had  any  agency  in  making  him  drunk  or  in  conauct- 
ing  him  to  the  precipice ;  they  did  not  contribute  to  the  disaster 
which  befel  him,  and  were  in  no  sense  liable  for  the  damage. 
The  Southwestern  R.  v.  Hankerson,  61  Ga.  114,  and  Southwestern 
R.  V.  Johnson,  60  Ga.  667,  are  decisive  upon  this  question. 

The  company,  in  constructing  this  cut,  omitted  no  duty  that  the 
law  imposed  upon  them.  The  road  intersected  by  the  „ 
railway  was  in  no  legal  sense  a  private  way,  and  the  de-  imfotb>  to  De- 
fendant was  not  required  to  provide  crossings  at  the 
intersection  of  that  road  with  the  railway,  or  to  keep  the  same  in 
order.  It  does  not  appear  to  have  been  established  by  tlie  court  of 
ordinary,  nor  does  the  evidence  make  it  apparent,  that  the  deceased 
had  any  prescriptive  title  to  its  use.  Code,  §§  720,  721,  731. 
Railroad  companies  are  required  to  ^'  keep  in  good  order,  at  their 
expense,  the  public  roads  or  private  ways  established  pursuant  to 
law,  where  crossed  by  their  several  roads,  and  build  suitable 
bridges,  and  make  proper  excavations  and  embankments  according 
to  the  spirit  of  the  road  laws."     Code,  §  706. 

This  negatives  the  idea  that  they  are  bound  to  keep  in  good 
order  and  to  maintain  or  establish  bridges,  etc.,  whenever  tiieir  roads 
happen  to  cross  a  path  or  unfrequented  way.  Such  ways  are  not 
private  ways  in  the  sense  or  spirit  of  the  road  laws.  Childers  v. 
Hollo  way,  "69  Ga.  757,  758 ;  Short  et  al.  v.  Walton  et  al.,  61  Ga. 
28.  The  testimony  failed  to  show  the  road  here  was  a  private 
way,  in  the  sense  of  the  road  laws,  or  if  it  was,  that  the  plaintiff's 
husband  had  any  right  whatever  to  its  use.  There  was  nothing  in 
the  evidence  to  found  a  verdict  for  the  plaintiff  on,  and  the  non- 
suit was  properly  awarded. 

Judgment  affirmed. 

Duty  at  to  Intoxicated  TrotpMsertt — See  Williams  e.  Southern Pao.  R.  Co., 
and  note,  po%U 

28  A.  &  £.  R.  Ca8.-87 
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WlLUAHS 

V. 

SOUTHBRN  PaCEFIO  R  Co. 

(Advance  Ocm^  GcUifomia.     September  24,  1886.) 

When  one  goes  upon  a  railroad,  and  lies  down  and  goes  to  sleep  in  sach  a 
position  as  to  be  injured  by  a  passing  train,  and  is  unseen  by  the  officers  in 
charge  of  the  train,  although  they  exercised  ordinary  care  and  diligence,  kdd^ 
that  the  railroad  company  is  not  liable.    TfiOBNTOif  J.,  dissents. 

In  hone, 

D.  Jf.  Ddmas  for  respondent. 

S.  F.  Oeil  and  H.  V.  Moorehouse  for  appellant. 

EoBS,  J. — The  plaintiflE,  being  intoxicated,  lay  down  by  the  side 
of  the  defendant's  railroad  tracK,  at  a  point  within  its  right  of  way, 
FACTS.  about  a  mile  distant  from  Salinas,  in  Monterey  county, 

and  went  to  sleep ;  and  while  lying  there  in  that  condition  had  one 
of  his  feet  so  crashed  by  the  engine  of  the  defendant's  sonth-bonnd 
passenger  train  as  to  reqnire  amputation.  The  train  was  on  time, 
and  was  running  at  its  usual  speed  of  from  eighteen  to  twenty  miles 
per  hour.  At  the  conclusion  of  the  plaintiff's  case,  a  motion  for 
nonsuit  was  made  on  behalf  of  the  defendant,  which  the  court  below 
refused  to  ^rant;  and  a  verdict  having  been  subsequently  returned 
for  the  plaintiff,  the  defendant  moved  for  a  new  trial,  which  was 
denied. 

An  attentive  examination  of  the  recoixl  satisfies  us  that  in  both 
respects  the  court  below  was  in  error.  There  can  be  no  sort  of 
doubt  that  the  act  of  the  plaintiff  in  voluntarily  going  within  the 
defendant's  right  of  way,  and  lying  down  and  §oing  to  sleep  by  the 
side  of  the  track,  in  such  a  position  that  a  passmg  ti*ain  must  strike 
him,  was  gross  negligence.  It  is  not  easy  to  conceive  of  any  that 
would  be  grosser.  The  case  shows  beyond  question  that  that  act 
on  the  part  of  plaintiff  was  the  direct,  proximate  cause  of  bis 
injury.  Of  course,  notwithstanding  the  negligence  of  plaintiff, 
and  tne  fact  that  he  was  a  trespasser  upon  the  defendant's  right  of 
way,  defendant  would  clearly  be  liable  for  any  wanton  or  wilful 
injury  to  him.  As  was  well  said  by  Mr.  Justice  McKee,  in  Ten- 
nenbrock  v.  Southern  Pac.  0.  R.  Co.,  59  Cal.  270,  "The  mere 
fact  that  persons  are  wrongfully  travelling  on  a  railroad,-  afoot  or 
on  horseback,  does  not  authorize  officers  of  the  company  in  charge 
of  a  train  to  run  down  such  persons,  or  to  wantonly  innict  injuries 
upon  them.  If  persons  in  tnat  position  are  seen  in  time  to  avoid 
danger  by  warning  them  off  by  proper  signals,  snch  iis  ringing  a 
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bell  or  Boandiug^  a  whistle,  or  slowing  down,  or  stopping  their  train, 
it  is  the  daty  of  the  ofSeers  to  resort  to  such  means  to  prevent  in* 
jury  to  the  life  or  limb  even  of  wrong-doers.  •  The  duty  arises  out 
of  the  circumstances  of  the  situation,  and  it  is  as  imperative  upon 
them  as  any  other  duty.  But  if  persons  in  that  situation  are  unseen 
by  the  officers  in  charge  of  a  train  until  too  late,  in  the  exercise  of 
ordinary  care  and  diligence  appropriate  to  the  duties  which  they 
have  to  perform  for  their  employers,  to  prevent  injuries  to  others, 
or  to  resort  to  any  means  in  their  power  for  that  purpose,  the  com- 
pany is  not  liable." 

There  is  nothing  in  the  evidence  in  the  present  case  tending  to 
show  that  the  officers  of  the  defendant's  train  were  guilty  of  any 
wanton  or  wilful  act  towards  the  plaintiff,  and  even  if 
it  could  be  held  that  the  evidence  tended  to  show  neg-  SSS'^^'raS 
ligence  on  the  part  of  those  in  charge  of  the  train,  yet,  {SouoSiS^**' 
in  view  of  the  fact  that  the  evidence  shows,  without 
any  conflict,  that  the  plaintiff's  own  gross  negligence  directly  con- 
tributed to  the  injury,  we  cannot  sustain  the  judgment  appealed 
from  without  overturning  the  rule  with  respect  to  contributory 
negligence,  long  establislied,  and  many  times  announced  in  this 
State  in  the  cases,  among  others,  of  Needham  v.  Sslu  Francisco  & 
S.  J.  R.  Co.,  37  Cal.  419 ;  Flemmine  v.  Western  Pac.  R.  Co.,  49 
Cal.  253 ;  Robinson  v.  Western  Pac.  R.  Co.,  48  Cal.  421 ;  Nehrbas 
V.  Central  Pac.  R.  Co.,  62  Cal.  320. 

The  case  of  Meeks  v.  Southern  Pac.  R.  Co.,  56  Cal.  513,  referred 
to  and  relied  on  by  counsel  for  respondent,  does  not  sustain  his 
position,  nor  at  all  conflict  with  the  doctrine  of  the  cases  above 
cited.  In  that  case  it  was  held  that  the  evidence  was  sufficient  to 
sustain  the  verdict  of  the  jury  to  the  effect  that  there  was  no  con- 
tributory  negligence  on  the  part  of  the  plaintiff,  and  that  there 
was  negligence  on  the  part  of  the  defendant.  The  plaintiff  in  that 
case  was  a  child  of  tender  years,  and  got  upon  the  railroad  without 
the  permission  or  knowledge  of  his  parents,  and  was  there  pros- 
trated by  illness.  In  that  condition  lie  was  injured  by  a  passing 
train,  tinder  such  circnmstances,  neither  the  child  nor  his  parents 
could  be  fairly  held  guilty  of  contributory  negligence. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

We  concur :  Morrison,  C.  J.;  Myriok,  J.;  MoKee,  J.;  MoKm- 

STRY,  J, 

Thornton,  J. — I  dissent.  I  think  there  was  evidence  in  the  case 
on  the  question  of  negligence  of  defendant,  and  contributory  neg- 
ligence of  plaintiff,  whicn  should  have  been  submitted  to  the  jury. 
Tliis  wa3  done  by  the  court  below,  and  there  was  no  error  m  so 
doing.  The  opinion  of  the  majority  in  this  case  is  in  conflict  with 
the  judgments  of  this  court  in  Shaf ter  v.  Evans,  53  Cal.  33  ;  Chid- 
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ester  v.  Consolidated  Ditch  Co.,  69  Cal.  197 ;  McKeever  v.  Mar- 
ket St.  R.  Co.,  Id.  300 ;  and  Fernandes  v.  Sacramento  City  R. 
Co.,  52  Cal.  45.  See,  also.  New  England  Glass  Co.  v.  Lovell,  7 
Cash.  321,  and  Railroad  Co.  v.  Stout,  17  Wall.  657.  These  cases 
hold  that  on  questions  of  negligence  (and  in  this  I  include  contrib- 
utory negligence,  which  denotes  negligence  on  the  part  of  the 
plaintiff)  the  jury  are  not  only  to  find  the  facts,  but  sudi  infer- 
ences as  follow  from  them.  The  question  only  becomes  one  of  law 
when  the  facts  proved  are  such  that  men  of  ordinary  judgment  and 
intelligence  must  all  agree  that  they  show  negligence.  The  facts 
in  this  case  are  not  of  that  character,  for  they  tend  to  show  that  the 
engineer  in  charge  of  the  train  could,  if  he  had  discharged  his  duty, 
have  seen  the  plaintiff  Iving  on  the  track.  It  makes  no  difference 
that  the  engineer  testined  that  he  was  looking,  and  did  not  see 
plaintiff.  His  credibility  was  a  question  for  the  jury.  The  judg- 
ment in  this  case  is  a  new  departure,  which  must  result  in  gi*eat 
embarrassment  to  this  court  whenever  it  is  invoked  as  authority. 

Intoxicated  Trespasser— Injury  to.— See  note,  25  Am.  &Eng.  R.  R.  Cas.  856; 
McClelland  t>.  Louisville,  etc.,  R  Co.,  18  lb.  260;  Stote  v.  Phila.,  etc.,  R.  Co. 
15  lb.  481;  Louisville,  etc.,  R.  Co.  v.  Duokin,  16  lb.  422;  Paducah,  etc.,  R. 
Co.  e.  Letcher,  12  lb.  61.  "^ 


BaiiTDcore  and  OhioIL  Co. 
Eban. 

(Adoanee  Oaiey  Maryland,    June  22,  1886.) 

In  an  action  for  damages  for  injury  caused  by  a  railroad  company  through 
negligence  of  its  employees,  if  both  parties  have  been  negligent,  but  want  of 
due  care  and  caution  on  the  part  of  the  plaintiff  was  the  direct  cause  of  the 
injury ;  or  in  other  words,  if  the  injury  could  not  have  been  sustained  if  the 
plaintiiS  had  not  been  careless  and  neglectful  in  providing  for  his  own  safety, 
there  can  be  no  recovery  in  the  action.  But  if,  on  the  other  hand,  it  is  ap- 
parent from  the  evidence  that  the  plaintiff,  although  negligent,  would  have 
suffered  no  injury  had  proper  care  and  caution  been  observed  by  defendant, 
the  action  is  maintainable,  and  defendant  must  be  held  liable  for  the  dam- 
ages ascertained  by  the  proof  in  the  cause. 

Mere  negli^nce,  or  want  of  ordinary  care  or  caution,  would  not,  however, 
disentitle  plaintiff  to  recover,  unless  it  were  such  that,  but  for  that  negli- 

fence,  or  want  of  ordinary  care  and  caution,  the  misfortune  could  not  have 
appened;  nor  if  defendant  might,  by  the  exercise  of  care  on  his  part,  have 
avoided  the  consequences  of  the  neglect  or  carelessness  of  the  plaintiff. 

Upon  the  question  of  contributory  negligence,  where  the  evidence  was 
conflicting,  the  duty  of  discovering  the  truth  devolved  upon  the  jurv,  the 
court  announcing  the  legal  principles  applicable  to  any  state  of  facts  found 
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by  them  to  be  trae.  If  plaintiff  was  sober  at  the  time,  but  could  not  move 
from  his  perilous  position  by  reason  of  his  foot  being  fastened,  his  duty  to 
look  and  listen  is  not  involved  in  the  consideration  of  this  case,  as  the  per- 
formance of  such  duty  would  be  unavailing.  If  the  agents  of  the  comtMUiy 
saw  his  dangerous  situation,  and  by  proper  exertions  could  have  stopped  the 
train  before  it  came  in  contact  with  him,  or  if  he  was  lying  on  the  track  in 
a  helpless  condition  produced  by  intoxication,  and  they  saw  him,  and  could 
have  stopped  the  train  in  time  to  avoid  the  accident,  but  failed  to  do  so, 
defendant  was  liable  in  the  action. 

In  assessing  the  damages,  the  jury  may  consider  the  character  of  the  in- 
juries received  by  plaiotiff,  how  far  they  disabled  him  from  pursting  his 
ordinary  occupation,  and  also  the  physical  and  mental  suffering  to  whicn  he 
was  subjected  by  reason  of  such  injuries;  and  they  may  allow  such  damages 
as  in  their  judgment  would  be  a  fair  and  just  compensation  for  the  same. 

Evidence  of  the  rule  of  the  railroad  company,  No.  83,  which  is  a  prohi- 
bition against  making  *^  running  switches,'^  was  properly  admitted,  against 
defendant's  objection,  where  plaintiff  offered  to  follow  it  up  by  the  introduc- 
tion of  proof  showing  that,  at  the  time  when  the  injury  occurred,  the  agents 
of  defendant  were  making  a  *' running  switch.*' 

A  **  running  switch"  consists  either  ^^in  detaching  the  portion  of  the  train 
to  be  switched  off  while  the  cars  are  in  motion,''  or  *Uhe  locomotive,  with- 
out being  coupled,  may  back  up  a  car,  or  a  portion  of  a  train,  with  con- 
siderable speed,  and,  giving  it  a  parting  kick,  send  it  off  in  any  desired 
direction ;"  and  these  movements  may  be  proved  by  the  actual  condition  of 
things  at  the  time  when  the  accident  occurred. 

Appeal  from  a  judgment  of  tlie  Frederick  County  Circuit 
Court  in  favor  of  plaintiff  in  an  action  for  personal  injuries. 
Affirmed. 

Argued  before  Alvey,  Ch.  J.;  Miller,  Robinson,  Bryan  and 
Yellott,  JJ. 

The  court  granted  plaintiff's  instructions  for  prayers  as  follows : 

First.  If  tiiey  find,  from  the  evidence,  that  the  defendant  was, 
at  the  time  of  the  happening  of  the  alleged  injury  of  which  the 
plaintiff  complains,  the  owner  of  a  railroad,  with  several  tracks  run- 
ning throngh  the  city  of  Cumberland,  and  across  the  streets  thereof, 
and  was  engaged  in  moving  trains  propelled  by  steam  thereon,  then, 
in  the  management  of  said  trains,  the  defendant  was  bound  to  use 
such  care  and  caution  to  prevent  injury  to  persons  travelling  along 
said  streets,  where  they  are  crossed  by  said  tracks,  as  prudent  and 
discreet  persons  would  have  used  and  exercised  under  like  cir- 
cumstances ;  and  if  they  find  that  on  the  nis^ht  of  the  27th  of 
July,  1879,  the  plaintiff  while  crossing  the  railroad  of  the  defend- 
ant, on  Williams  Street  in  said  city,  was  run  over  by  the  cars  of 
the  defendant  and  injured,  as  stated  in  the  testimony,  and  that 
such  injury  was  causea  by  the  negligence  of  the  defendant,  or  its 
agents  in  charge  of  said  cars,  and  that,  by  the  exercise  of  ordinary 
care  and  caution  by  the  defendant  or  its  agents,  the  accident  caus- 
ing such  injury  could  have  been  avoided,  the  plaintiff  is  entitled 
to  recover,  if  the  jury  further  find  that  the  plaintiff  was,  at  the 
time  of  the  accident,  using  due  care  and  caution  on  his  part. 
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Second.  If  thej  find  from  the  evidence  that  the  defendant 
owned  and  operated  a  railroad  in  Cumberland,  as  stated  in  the  first 
prayer,  and  tliat  on  the  night  of  the  27th  of  July,  1879,  the  plain- 
tiff was  stupidly  drunk,  on  his  hands  and  knees,  on  the  defendant's 
track,  at  or  near  the  crossing  thereof  over  Williams  Street,  and 
was  injured  and  wounded  by  a  passing  train  of  cars,  then  the 
plaintin  is  entitled  to  recover;  provided  the  jury  further  find  that 
the  agents  of  the  defendant  in  charge  of  said  cai-s  discovered  the 
plaintiff  in  such  dangerous  situation  in  time  to  stop  said  cars  and 
save  the  plaintiff  from  injury,  by  the  use  of  ordinary  care  and 
caution  on  the  part  of  such  agents  in  charge  of  said  cars. 

Third.  If  the  jury  find  for  the  plaintiff  under  either  of  the  fore- 
going prayers,  then,  in  assessing  the  damages,  they  may  consider 
the  cliaracter  of  the  injuries  received  by  him ;  how  far  they  dis- 
abled him  from  pursuing  his  ordinary  occupation,  and  also  the 
physical  and  mental  suffering  to  which  he  was  subjected  by  reason 
of  such  injuries,  and  allow  such  damages  as  in  their  judgment 
would  be  a  fair  and  just  compensation  for  the  same. 

The  court  refused  defendant's  sixth,  seventh  and  eighth  prayers 
for  instructions  as  follows : 

Sixth.  The  defendant,  by  its  counsel,  prays  the  court  to  instruct 
the  jury,  under  the  pleadings  and  evidence,  that  if  they  find  that, 
at  the  time  and  place  when  and  where  the  accident  occurred,  the 
warnings  made  by  the  agent  of  the  defendant  in  charge  of  said 
train,  upon  discovering  plaintiff  on  the  track  on  which  said  train 
was  running,  were  sumcient  to  warn  a  sober  man,  in  the  full  pos- 
session of  his  faculties,  that  there  was  danger  in  crossing  said  track, 
and  that  said  warnings  were  given  in  time  to  enable  any  one  in  his 
sober  senses  to  get  off  of  said  track ;  but  shall  further  find  from  the 
evidence  that  at  the  time  when  the  accident  occurred  the  plaintiff 
was  drunk,  and  by  reason  of  his  drunkenness  did  not  heed  said  warn- 
ings to  get  off  of  said  track,  and  shall  find  that  said  plaintiff  was 
run  over  and  injured  by  said  train  of  cars,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action,  unless  the  jury  shall  further  ^nd 
that  the  agents  of  the  defendant,  employed  in  the  management  of 
said  train  of  cars,  after  discovering  that  said  plaintiff  did  not  heed 
such  warnings,  could,  by  the  exercise  of  reasonable  care  and  pru- 
dence, stop  said  train  of  cars,  to  prevent  accident  and  injury  to  the 
plaintiff,  and  that  there  is  no  legally  sufficient  evidence  in  this 
cause  from  which  the  jury  can  find  that  the  agents  of  the  defend- 
ant in  charge  of  said  train  of  cars  did  not  use  such  reasonable  care 
and  prudence  to  stop  said  train  of  cars  after  they  discovered  the 
plaintiff  on  the  track. 

Seventh.  The  defendant,  by  its  counsel,  under  the  pleading 
and  evidence,  further  prays  the  court  to  instruct  the  jury  that  if 
they  believe,  from  the  evidence,  that  plaintiff  was  on  the  track  of 
the  defendant,  drunk  and  in  such  condition  as  not  to  be  able  to 
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take  care  of  himself,  and  that  after  the  engine  was  detacl^d  from 
the  cars  (if  they  believed  it  was  so  detached^  the  conductor  stood 
upon  the  front  platform  of  the  front  car,  with  his  lantern  burning 
bright,  and  that  the  light  of  the  lantern  was  visible  and  could  have 
been  seen  at  the  point  where  plaintiff  was  injured,  and  that  when 
the  conductor  was  about  110  feet  from  the  point  where  the  plain- 
ti£E  was,  he  for  the  first  time  discovered  an  object  upon  the  track,  and 
that  he  afterwards  ascertained  that  it  was  a  man,  and  that,  immedi- 
ately upon  discovering  said  object  on  the  track,  he  gave  warning 
of  the  approach  of  the  cars,  by  crying  out  in  a  tone  of  voice  loud 
enough  for  plaintiff  to  have  heard  him,  and  continued  to  cry  out 
for  the  purpose  of  giving  said  warning,  and  that  immediately  upon 
giving  said  warning,  tlie  conductor  and  the  brakeman  used  all 
reasonable  efforts  to  stop  said  cars  before  reaching  the  plaintiff, 
and  to  prevent  the  injury  complained  of;  and  if  they  further  be- 
lieve that  plaintiff  failed,  by  reason  of  his  being  drunk,  to  notice 
or  heed  the  warning  so  given  by  said  conductor  (if  they  believe 
such  warning  was  given),  and  failed  to  get  off  the  track  and  out 
of  the  way  of  said  cars,  by  reason  of  his  being  drunk,  then  the 
plaintiff  is  not  entitled  to  recover ;  and  it  is  incumbent  upon  the 
plaintiff  to  show  that  the  agents  of  defendant  did  not  use  all  rea- 
sonable efforts  to  stop  said  cans  after  discovering  plaintiff  on  the 
track,  and  tliat  he  did  not  heed  the  warning ;  and  there  is  no  suf- 
ficient legal  evidence  in  this  case  to  show  such  failure  to  use  all 
reasonable  efforts. 

Eighth.  The  defendant,  by  its  counsel,  prays  the  court  to  in- 
struct tlie  jury,  under  the  pleadings  and  evidence,  that  if  they  shall 
believe  that  the  plaintiff  was  druuK  on  tlie  track  of  the  defendant, 
in  the  position  testified  to  by  the  witnesses  Peregoy  and  Gilligan, 
then  the  burden  of  proof  is  on  the  plaintiff  to  show  that  after  he 
was  discovered  in  such  position  by  the  agents  of  the  defendant  in 
charge  of  the  train  of  cars  moving  down  said  track,  if  the  jury  so 
find  that  the  agents  of  the  defendant  did  not  use  reasonable  care 
and  diligence  to  prevent  the  accident  complained  of;  and  that  no 
sufiicient  legal  evidence  of  want  of  reasonable  care  and  diligence 
on  the  part  of  the  agents  in  charge  of  such  trains  of  cars  has  been 
offered  to  th^  jury. 

To  the  granting  of  plaintiff's  instructions  and  the  refusal  of  de- 
fendants the  defendant  excepted. 

Further  facts  are  stated  in  the  opinion. 

A,  Hunter  Boyd,  John  K,  Cowen,  and  C.  W.  JRosSy  for  appel- 
lant. 

Wm,  Walsh,  F.  I,  Ndson,  and  Ferd.  WiUicMns,  for  appellee. 

Tellott,  J. — This  case  has  been  before  this  court  on  a  former 
appeal,  the  verdict  and  judgment  in  this  Circuit  Court  facts. 

for  Frederick  County  having  on  the  first  trial  been  adverse  to  the 
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plaintiff  ^low.  That  jadgment  was  reversed  and  a  new  trial 
awarded.  Tlie  result  or  a  second  trial  was  a  verdict  in  favor  of 
the  plaintiff,  and  from  the  judgment  then  rendered  this  appeal  ha& 
been  taken  by  the  defendant.  The  action  was  brought  for  the  re- 
covery of  damages  sustained  by  the  plaintiff,  who  was  injured  by 
a  train  of  cars  belonging  to  the  defendant  and  controlled  by  its 
agents.  There  was  evidence  adduced  by  both  parties  in  relation 
to  the  question  of  negligence.  When  the  testimony  was  closed, 
the  plaintiff  offered  three,  and  the  defendant  twelve  prayers  for 
instructions.  The  court  granted  the  plaintiff's  prayers  and  also  all 
the  prayers  offered  by  the  defendant  except  the  sixth,  seventh  and 
eighth,  which  were  rejected.  To  the  rejection  of  these  three 
prayers,  and  to  the  granting  of  the  plaintitf's  prayers,  the  defend- 
ant has  excepted.  The  questions  relating  to  negligence  which 
have  been  presented  by  the  plaintiff's  first  and  second  prayers  have 
already  been  determined  by  this  court  on  the  former  appeal.  In 
the  opinion  reported  in  61  Md.  164,  we  find  a  summary  of  all  that 
the  courts  have  said  on  the  subject,  in  the  numerous  cases  of  this 
nature  which  have  been  under  adjudication. 

The  governing  principle  established  by  the  courts  may  now  be 
clearly  and  concisely  expressed  in  a  very  few  words.    If  both  par- 
ties have  been  negligent,  but  want  of  due  care  and  cau- 
NiouoEMOB  OF  tion  on  the  part  of  tlie  plaintiff  was  the  direct  cause  of 
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PABTiBs-RuLB  thc  miury ;  or,  m  other  words,  if  the  injury  could  not 
raE^oSSn?  ^  have  been  sustained  if  the  plaintiff  had  not  been  care- 
less and  neglectful  in  providing  for  his  safety,  there 
can  be  no  recovery  in  Uie  action.  But  if,  on  the  other  hand,  it  is 
apparent  from  the  evidence  that  the  plaintiff,  although  negligent, 
would  have  suffered  no  injury  had  proper  care  and  caution  been 
observed  by  the  defendant,  the  right  of  action  is  maintainable,  and 
the  defendant  must  be  held  liable  for  the  damages  ascertained  by 
the  proof  in  the  cause. 

Tlie  rule  in  question  has  been  enunciated  with  great  clearness 
and  precision  in  Tuff  v,  Warman,  5  C.  B.  N.  S.  585,  in  which  case 
it  was  said :  "  It  appears  to  us  that  the  proper  question  for  the  jury 
in  this  case,  and  indeed  in  all  others  of  the  like  kind,  is,  whether  the 
damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  defendant,  or  whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune  by  his  own  negligence  or  want  of 
ordinary  and  common  care  and  caution,  that,  but  for  such  negli- 
gence and  want  of  ordinary  care  and  caution  on  his  part,  the  mis- 
fortune would  not  have  happened.  In  the  first  case  the  plaintiff 
would  be  entitled  to  recover ;  in  the  latter  not ;  as,  but  for  nis  own 
fault,  the  misfortune  would  not  have  happened.  Mere  negligence 
or  want  of  ordinary  care  or  caution  would  not,  however,  disentitle 
him  to  recover,  unless  it  were  such  that,  but  for  that  negligence  or 
want  of  ordinary  care  and  caution,  the  misfortune  could  not  have 
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happened  ;  nor,  if  the  defendant  might  by  tlie  exercise  of  care  on 
his  part  have  avoided  the  conseqaences  of  the  neglect  or  careless- 
ness of  the  plaintifE.'' 

But  the  clearest  and  most  distinct  definitions  of  negligence  can* 
not,  of  course,  be  segregated  from  facts,  without  assuming  the  ap- 
pearance of  abstract  propositions,  and  tims  becoming  devoid  of 
practical  utility  until  applied  to  the  evidence  in  a  cause.  No  par- 
ticular act  can  be  properly  designated  as  negligent  or  otherwise 
until  the  surrounding  facts  and  circumstances  governing  and  con- 
trolling the  actor  have  been  ascertained  and  satisfactorily  estab- 
lished by  competent  proof.  As  was  said  by  this  court  in  Northern 
Cent.  K.  Co.  v.  State,  29  Md.  488,  "What  may  be  gross  negli- 
gence in  one  case  may  not  be  so  in  the  light  of  the  particular  facts 
of  another ;  and  ordinary  care  in  one  state  of  the  case  may  be  very 
gross  negligence  in  another  and  a  different  case." 

In  the  trial  of  this  case  in  the  court  below,  the  question  of  con- 
tributory negligence  was  presented  and  had  to  be  determined ;  and 
the  evidence  was  conflicting  and  contradictory.  The 
duty  of  discoverinff  the  truth  devolved  on  the  jury ;  pbovwce  or 
the  court  announcing  the  legal  principles  applicable  to  mmkthb  facts. 
any  state  of  facts  found  by  them  to  be  true.  There 
was  evidence  that  the  plaintiff  was  intoxicated,  and  there  was  evi- 
dence that  he  was  sober ;  but  this  record  contains  no  evidence 
which  tends  to  show  that  the  plaintiff  was  sober  and  at  the  same 
time  had  perfect  freedom  of  action.  He  states  in  his  testimony 
that  when  the  train  was  approaching  he  was  sober,  but  that  his 
foot  was  fastened  so  that  he  could  not,  by  any  possible  effort  on 
his  part,  escape  from  the  impending  danger.  This  evidence  of  his 
sobriety  must  be  taken  in  connection  with  the  fact  that  he  had  his 
foot  fastened  and  could  not  escape. 

If,  therefore,  the  jury  believed  that  he  was  sober,  but  could  not 
move  from  his  perilous  position,  his  duty  to  look  and  to  listen  is 
not  involved  in  the  consideration  of  this  case,  as  the  performance 
of  that  duty  by  him  would  been  unavailing.  If  the  jury  believed 
this  evidence,  and  believed  that  the  agents  of  the  company  saw  the 
dangerous  situation  of  the  plaintiff,  and  by  proper  exertion  could 
have  stopped  the  train  befoi-e  it  came  in  contact  with  him,  then 
the  defendant  washable  in  the  action. 

The  same  liability  attached  to  the  defendant  if  the  jury  believed 
the  evidence  that  the  plaintiff  was  lying  on  the  track  in  a  helpless 
condition  produced  by  intoxication,  and  the  defendant's  agent  saw 
him  and  could  have  stopped  the  train,  but  did  not  do  so  in  time 
to  avoid  the  accident.  But  if  it  was  found  to  be  true  that  the 
plaintiff  voluntarily  made  himself  drunk,  and  in  that  condition  was 
exposed  to  the  danger  of  being  crushed  and  mutilated  by  lying  on 
the  track,  and  those  having  control  of  the  cars  did  not  see  him,  or, 
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seeing  hiniy  were  unable  to  arrest  the  movement  of  the  train  be- 
fore it  reached  him,  there  could  be  no  recovery  in  the  action. 

The  first  and  second  prayers  of  the  plaintiff  were  evidently  pre- 
pared with  strict  reference  to  (hese  principles ;  and  the  court  oelow 
committed  no  error  in  granting  the  instructions  thus  invoked.  Nor 
is  there  the  slightest  objection  apparent  from  the  phraseology  of 
the  plainti£Ps  third  prayer.  It  enunciates  a  rule  in  relation  to  the 
measure  of  damages  which  has  been  sanctioned  by  the  courts  in  all 
such  cases,  and  it  was  therefore  properly  granted. 

The  sixth,  seventh,  and  eight  prayers  of  the  defendant  ask  the 
court  to  say  that  there  is  no  evidence  in  the  cause  legally  sufficient 
to  show  a  want  of  reasonable  care  and  diligence  on  the  part  of  the 
agents  of  the  defendant  in  charge  of  its  train  of  cars.  Now  the 
plaintiff  had  in  evidence  the  statements  of  two  experienced  men 
who  had  been  engaged  in  the  business  of  running  trains  of  cars, 
and  who  said  that  ordinary  care  would,  in  their  opinion,  have 
stopped  the  cars  before  they  could  have  come  in  contact  with  tlie 
plaintiff.  It  is  manifest  that  the  court  could  not  assume  the  truth 
of  this  evidence  and  then  take  the  question  from  the  decision  of 
the  jury.  The  jury  might  have  gi^en  credence  to  this  testimony 
which  would,  of  course,  have  involved  a  disbelief  in  all  contradic- 
tory evidence.  The  court  was  therefore  clearly  right  in  rejecting 
these  three  prayers  offered  by  the  defendant. 

The  defendant's  first,  third,  and  fourth  bills  of  exception  relate 
RuKNiiro  to  the  admission,  as  evidence,  of  its  rule  No.  83,  which 

RuS^raoBiBiT-  16  a  prohibition  against  making  "running  switches." 
**°-  When  the  objection  to  the  admission  of  this  evidence 

was  made,  the  plaintiff  offered  to  follow  it  up  by  the  introduction 
of  proof  showing  that  at  the  time  when  the  injury  occurred  the 
agents  of  the  defendant  were  making  a  "  running  switch."  On 
this  offer  the  court  admitted  the  evidence.     The   plaintiff   then 

f)roved  that  he  was  knocked  down  and  injured  by  some  cars  be- 
onging  to  the  defendant,  which  were  running  without  an  engine. 
A  running  switch  is  said  to  consist  either  "  in  detaching  the  portion 
of  the  train  to  be  switched  off  while  the  cars  are  in  motion,"  or 
"the  locomotive,  without  being  coupled,  may  back  up  to  a  car,  or 
a  portion  of  a  train,  with  considerable  speed,  and,  giving  it  a  part- 
ing kick,  send  it  off  in  a  desired  direction."  1  Thomp.  Neg.  p. 
452 ;  Chicago,  etc.,  R.  Co.  v.  Dignan,  56  111.  487 ;  Haley  v.  New 
York,  etc.,  K.  Co.,  7  Hun,  84 ;  Aay  v.  Pa.  E.  Co.,  65  Pa.  St.  269. 
There  was  evidence  that  the  train  of  cars  by  which  the  injury 
was  inflicted  was  running  without  an  engine.  As  it  is  to  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  that  every  train  of 
cars  running  on  defendant's  road  is  under  the  control  of  its  agents, 
there  was  certainly  evidence  to  go  to  the  jury  tending  to  prove 
that  rlie  defendant's  aorents  were  making  a  "  running  switch."  The 
plaintiff,   therefore,  ^id  follow  up   the   evidence  objected  to  by 
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proper  proof,  which  was  afterwards  supplemented  and  strengthened 
by  that  offered  by  tlie  defendant,  and  sifted,  to  the  advantage  o^ 
the  plaintiff,  on  cross-examination. 

The  plaintiff's  testimony  did  not  expressly  designate  the  move- 
ment ot  the  train  as  a  "running  switch,  but  proved  that  such  was 
the  actual  condition  of  things  at  the  time  when  the  accident  oc- 
curred. The  evidence  of  the  defendant  clearly  proved  that  the 
condition  of  things  proved  by  the  plaintiff — or,  in  other  words,  the 
peculiar  movement  of  the  cars — was  what  is  known  as  a  "  running 
switch."  The  evidence  shows  that  the  conductor  detached  the 
engine  from  the  cars  and  let  the  train  in  on  another  track.  The 
witness  was  then  asked,  on  cross-examination,  "What  is  the 
manoeuvre  you  have  just  described  called  among  railroad  men  ?" 
The  answer  was  that  on  the  Baltimore  &  Ohio  B.  it  is  called  a 
"  running  switch."  The  court  overruled  an  objection  to  this  ques- 
tion, and  this  ruling  is  the  basis  for  the  defendant's  third  bill  of 
exceptions.  It  is  clear  that  the  question  was  proper  on  cross- 
examination,  and  that  the  plaintiff  was  entitled  to  the  benefit  of 
the  proof  thus  elicited. 

What  has  been  said  necessarily  disposes  of  the  defendant's  fifth 
bill  of  exceptions  founded  on  the  refusal  of  the  court,  on  motion, 
to  exclude  from  the  consideration  of  the  jury  Rule  83  of  the  Bal- 
timore &  Ohio  R.  Co.,  offered  in  evidence  in  chief  by  the  plaintiff. 

The  defendant's  sixth  exception  relates  to  the  reading  by  plain- 
tiff's counsel  from  one  of  the  reports,  as  a  part  of  his  argument,  to 
the  jury.  In  the  case  of  Augusta  Ins.  Co.  v.  Abbott,  12  Md.  383, 
a  similar  question  was  presented,  and  the  court  said  that  "in 
conducting  trials  at  nisi  prius^  many  things  necessarily  depend 
upon  the  description  of  tne  court,"  and  tliat  the  exception  taken 
"  was  on  a  matter  within  the  discretion  of  the  court,  and  that  no 
appeal  lies  therefrom.  It  may  be  safely  assumed  that  no  judge 
will  ever  permit  counsel  to  supplement  an  argument  by  readmgto 
the  jury,  from  the  books,  any  exposition  of  legal  principles,  con- 
flicting with  the  instructions  given  by  the  court.  There  being  no 
perceptible  error  in  any  of  the  rulings  of  the  court  below,  the 
judgment  should  be  aflSrmed. 

Judgment  affirmed. 

Duty  of  Company  to  Person  in  Helpless  Condition  on  Track. — See  note 
to  Durkee  9.  Central  Pacific  R  Co.,  25  Am.  &  £ng.  R.  R.  Cas..  350. 

Where  a  boy,  walking  on  track,  caught  his  foot  in  a  switch  and  was  run 
over;  held,  that  if  the  servants  of  company,  after  becoming  aware  of  the 
boy^s  danger,  could  by  exercise  of  reasonable  care  have  prevented  the  injury, 
the  company  was  liable.    Burtnett  v.  Burlington,  etc.,  B.  Co.,  19  lb.  26. 
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Bebghak  and  Wife 

V. 

St.  Louis,  Iron  Mountain  and  Southern  R.  Co. 

(Advance  C<ue,  Missouri,    April,  1880.) 

Where  a  party  is  killed  while  walking  on  a  railroad  tracks  by  a  train  nin- 
nin^  backward  on  a  public  street,  within  city  limits,  without  ringing  the 
engine  bell,  and  without  having  a  man  stationed  on  the  end  of  the  train 
furthest  from  the  engine  to  give  danger  signals,  as  required  by  an  ordinance 
of  that  city,  the  company  is  liable  for  the  death  of  such  party  if  it  is  shown 
that,  by  observing  the  ordinance,  its  employees  might  have  known  of  the 
danger  in  time  to  have  prevented  the  accident,  even  though  the  party  killed 
was  guilty  of  negligence  in  going  on  the  track  without  looking  and  listening 
for  the  train. 

A  liberal  construction  should  be  given  to  a  clause  in  a  constitution  or 
charter  providing  that  *'  no  bill  shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  the  title." 

A  section  providing  for  the  giving  of  danger  signals,  and  for  the  equip- 
ment of  railroad  cars,  is  embraced  in  the  title  of  an  ordinance  entitled  **  An 
ordinance  to  regulate  the  speed  within  the  city  limits  of  cars  and  locomotiyea 
propelled  by  steam." 

Appeal  from  St.  Louis  Court  of  Appeals. 
Louis  GoUschcbUc  for  respondent. 
T,  J.  Portia  for  appellant. 

Norton,  J. — ^Plaintiffs  brought  this  suit  to  recover  damages  for 
the  death  of  their  minor  son,  Cornelius  Bergman,  who  it  is  alleged 
was  killed  by  being  run  over  by  defendants'  cars,  while  walking 
facw.  on  Front  street  in  the  city  of  St.  Louis,  along  which 

the  tracks  of  defendants'  railway  ran.  The  defence  was  contribu- 
tory negligence.  Plaintiffs  obtained  judgment  in  the  Circuit  Court, 
which,  on  appeal  to  the  St.  Louis  Court  of  Appeals,  was  affirmed 
proformaj  and  the  cause  is  before  us  on  defendant's  appeal. 

At  the  close  of  plaintiffs'  evidence,  defendant  asked  tlie  court  to 
instruct  the  jury  that,  under  the  pleadings  and  evidence,  plaintiffs 
were  not  entitled  to  recover.  The  instruction  was  refused,  and 
this  action  of  the  court  is  assigned  as  the  first  ground  of  error.  It 
appears  from  the  evidence  that  defendant  had  three  tracks 
along  Front  street,  in  the  city  of  St.  Louis,  between  Harney  and 
Bryant  streets,  and  that  on  the  morning  plaintiffs'  son,  who  was 
about  18  years  of  age,  was  run  over  and  Killed,  he,  in  company 
with  another  youth,  was  walking  on  the  eastern  track  in  a  north- 
wardly direction,  when,  on  the  approach  of  a  passenger  train, 
moving  southwardly  on  the  same  track,  he,  with  his  companion, 


FAILUKE  TO  SIGNAL — TRESPASSER  ON  TRACK.'  689 

stepped  oft  tlie  east  track,  onto  tlie  middle  track,  and  continued 
walking  northwardly  on  said  track ;  that  when  they  stepped  off  the 
east  track  onto  the  middle  track  there  was  a  freight  train  backing 
up  on  the  middle  track,  consisting  of  an  engine  and  five  or  six 
cars,  at  a  distance  south  of  the  point  where  the  son  of  plaintiffs 
went  upon  said  track  variously  estimated  by  the  witnesses  to  be 
from  150  to  600  feet.  The  backing  train  was  moving  at  three, 
four,  or  five  miles  an  hour.  The  evidence  showed  that  neither  of 
these  youths  when  they  stepped  from  the  eastern  to  the  middle 
track  listened  or  looked  to  see  whether  any  train  was  on  said  track 
approaching  from  the  south  ;  that,  if  they  had  looked,  the  freight 
train  conld  have  been  seen  by  them.  It  also  shows  that  after  they 
got  on  said  track  they  continued  their  walk  northward  till  both 
were  run  over  and  killed  by  the  backing  freight  train,  without 
looking  back,  and  if  they  had  looked  back  they  could  have  seen 
the  ti'ain. 

It  was  also  shown  by  plaintiffs'  evideuce  that,  by  an  ordinance 
of  said  city,  it  is  provided  that  in  moving  cars  in  the  city  limits, 
propelled  by  steam,  the  bell  of  the  engine  shall  be  constantly 
sounded ;  and  that  if  any  freight  car  or  cars,  or  locomotives,  pro- 
pelled by  steam,  be  backing  within  the  city  limits,  a  man  shall  be 
stationed  on  top  of  the  car,  at  the  end  furthest  from  the  engine^  to 
give  danger  signals;  and  no  freight  train  shall  at  any  time  be 
moved  within  tne  city  limits  without  it  be  well  manned  with  ex- 
perienced brakemen,  at  their  posts,  who  shall  be  so  stationed  as  to 
see  the  danger  signals,  and  hear  the  signal  from  the  engine.  The 
evidence  ox  plaintiff  further  tended  to  show  that  this  ordinance 
was  disregarded  in  two  respects:  First,  in  not  ringing  the  bell  while 
the  train  was  in  motion ;  and,  second,  in  not  having  a  man  sta- 
tioned on  top  of  the  car  furthest  from  the  engine  to  give  danger 
signals.  It  further  tended  to  show  that  at  the  rate  of  speed  the 
train  was  moving  it  could  have  beeif  stopped  in  20  or  25  yards ; 
and  that  if  the  ordinance  had  been  complied  with  in  having  a 
brakeman  on  top  of  the  car,  as  therein  provided,  that  the  danger- 
ous position  of  plaintiff's  son  could  have  been  discovered  in  time 
to  have  avoided  the  accident  and  injury. 

The  instruction  offered  by  defendant  in  the  nature  of  a  demurrer 
to  the  evidence  was  properly  refused,  inasmuch  as  while  it  tended 
to  show,  and  did  show,  negligence  on  the  part  of  plaintiff's  son  in 
going  npon  the  track  without  looking  or  listening  for  the  train, 
whidi  he  could  have  seen  or  heard  had  he  looked  or  listened,  it 
also  tended  to  show  that,  notwithstanding  such  negligence,  the  in- 

J'ury  to  him  could  have  been  avoided  if  the  ordinance  in  evidence 
tad  been  observed  by  defendant  in  having  a  man  stationed  on  top 
of  the  car  as  required  by  it. 

It  is,  however,  insisted  that  said  ordinance  is  unconstitutional 
and  void,  and  that  for  that  reason  the  instruction  should  have  been 
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giren.  The  objection  here  made  was  also  made  to  the  same  ordi- 
nance in  the  case  of  Merz  v,  Missouri  Pac.  B.  Co.,  on^,  382,  and, 
after  fall  consideration,  it  was  held  to  be  valid,  and  it  is  therefore 
unnecessary  to  rediscuss  it. 

All  the  mstructions  which  were  given  were  asked  by  the  defend- 
ant except  one,  which  the  court  gave  of  its  own  motion ;  and  it  is 
unnecessary  to  saj  that  the  issues  involved  were  fairly  presented  to 
the  jury,  and  in  which  they  were  told  that  it  was  n^- 
So  oM^raSK.**^  ligence  on  the  part  of  plamtife*  son  to  go  on  the  rail- 
road track  without  looking  or  listening  for  the  train, 
and,  that  if  they  believed  he  did  so,  plaintiffs  could  not  recover 
unless  they  further  believed  from  the  evidence  that  defendant 
either  knew,  or  might  by  the  exercise  of  ordinary  diligence  have 
known,  of  his  dangerous  position  on  the  track  in  time  to  have  pre- 
vented the  accident.  The  case  was  tried  on  this  theory,  and  the 
Circuit  Court  was  fully  justified  in  so  trying  it  by  the  rule  laid 
laid  down  in  the  cases  of  Kelley  v.  Hannibal  &  St.  J.  R.  Co.,  75 
Mo.  139;  Werner  v.  Citizens'  R  Co.,  81  Mo.  368;  Scoville  v. 
Hannibal  &  St.  J.  K  Co.,  Id.  434;  Welsh  v.  Jackson  Co.  H.  R 
Co.,  Id.  466. 

It  is  also  insisted  that  the  second  section  of  the  ordinance  treats 
of  a  subject  not  embraced  in  the  title,  and  is  therefore  violative  of 
section  13,  art.  3,  of  the  charter  of  the  city,  which  provides  that 
"  no  bill  shall  contain  more  than  one  subject,  which 
suBrtCT  OF  shall  be  clearlv  expressed  in  its  title."  A  similar  in- 
noKAL  LAW.  hibition  is  contained  in  the  constitutions  of  1865  and 
1875,  and  this  court  has  been  repeatedly  called  upon  to 
construe  it  with  reference  to  the  validity  of  acts  of  the  legislature ; 
and  it  has  uniformly  been  held  that  an  act  containing  a  section  re- 
lating to  matters  wnich  are  germane  to  the  general  subject  ex- 
pressed in  the  title  is  not  obnoxious  to  such  constitutional  inliibition 
the  object  of  the  inhibition  being  to  prevent  the  practice  of  joining  in 
the  same  bill  incongruous  subjects  having  no  relation  or  connection 
w^ith  each  other,  and  foreign  to  the  subject  embraced  in  the  title  and 
that  a  liberal  construction  should  be  placed  on  the  constitutional 
provision,  rather  than  embarrass  legislation  by  a  construction  whose 
strictness  is  unnecessary  to  the  accomplishment  of  the  beneficial 
purpose  for  which  it  was  adopted.  Ewing  v.  Hoblitzelle  (not  yet 
reported),  and  cases  cited.  This  principle  of  construction  was  ap- 
plied by  this  court  in  the  case  of  State  v.  Mead,  71  Mo.  266,  where 
it  is  held  that  a  provision  in  an  act  entitled  "  Concerning  elections," 
authorizing  the  governor  to  fill  vacancies  in  election  offices,  waa 
germane  to  the  general  subject,  and  was  valid.  The  title  of  tha 
ordinance  10,305  in  question  is  as  follows :  "  An  ordinance  to  reg- 
ulate the  speed  within  the  city  limits  of  cars  and  locomotives  pro- 
pelled by  steam-power."  The  subject  expressed  in  the  title  is, 
regulating  the  running  of  cars  and  locomotives  in  the  city  limits^ 
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inasmuch  as  regnlating  the  speed  at  which  they  may  be  ran  is  a 
regulation  for  running  them ;  and  the  second  section  of  the  ordi- 
nance hereinbefore  quoted  relates  to  the  subject  of  running  trains, 
and  does  not  embrace  matter  foreign  to  it,  but  matter  having  a  re- 
lation to,  and  connected  with  it.  We  see  no  just  ground  of  com- 
plaint  to  the  instruction  given  by  the  court  of  its  own  motion. 
W  hile  subject  only  to  verbal  criticism,  it  is  in  harmony  with  those 
given  by  the  court  at  defendant's  request,  and,  if  anything,  is  more 
favorable  to  defendant  in  this :  that  it  predicates  plaintiffs*  right 
to  recover  on  the  fact  that  the  death  of  plaintiffs'  son  must  have 
been  caused  solely  and  directly  by  the  negligence  of  defendant. 

We  find  no  error  in  the  record  justifying  an  interference  with 
the  judgment,  and  it  is  hereby  affirmed. 

(All  concur,  except  Heney,  C.  J.,  who  dissents.) 

Henry,  C.  J.  (dissenting). — My  dissent  in  this  case  is  based 
upon  the  ground  that  the  ordinance  in  relation  to  the  speed  of 
trains  is  violative  of  the  thirteenth  section  of  article  3  of  the, char- 
ter of  the  city  of  St.  Louis.  It  purports  to  be  an  ordinance  regu- 
lating the  speed  of  trains,  and  yet  contains  provisions  which  have 
no  relation  to  the  speed,  but  only  to  the  equipunent  of  trains.  If 
it  had  been  entitled  "  An  ordinance  to  regulate  the  running  of 
trains,"  then  provisions  with  regard  to  the  equipment  of  trains 
would  have  been  germane  to  the  subject  mentioned  in  the  title. 
I  am  unable  to  perceive  the  analogy  between  this  case  and  those 
of  State  V.  Mead,  71  Mo.  266,  and  Ewing  v.  Hoblitzelle  (not  yet 
reported). 

Injury  to  Trespasser  on  Track. — See  note  to  Shackelford's  Adm'rv.  L. 
&  N.  R.  Co.,  post. 


Shaoeelfobd's  Adm'b 

V. 

Louisville  and  Nashville  R  Co. 

(Advance  Case,  Kentucky.  '  April  8,  1886.) 

For  injuries  to  a  trespasser  on  its  track,  the  railroad  company  is  liable 
only  if,  after  the  discovery  of  the  danger,  it  could  have  prevented  the  injury 
by  ordinary  care. 

It  must  give  the  ordinary  signals  at  public  crossings  only,  anid  is  not  bound 
to  give  them  at  other  points  on  the  track  where  persons  have  no  rieht  to  be. 
Nor  can  a  trespasser  complain  of  the  unusual  or  nigh  rate  of  speed  at  which 
the  train  was  moving  at  the  time  of  the  injury. 
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Appeal  from  Lame  Circuit  Court. 

J.  W.  Twyman  and  D,  II,  Smith  for  appellant 

Wm,  Linaaay  for  appellee. 

• 

Holt,  J. — In  this  action  by  the  administrator  of  Elizabeth 
Shackelford  against  the  appellee,  the  Louisville  &  Nashville  B. 
Facts.  Co.,  to  Tocover  damages  for  the  killing  of  'the  inte- 

state bj  being  run  over  bj  one  of  its  tmins  through  the  alleged 
wilful  neglect  of  those  in  charge  of  it,  the  lower  court,  at  the 
close  of  the  appellant's  testimony,  peremptorily  instructed  the 
jury  to  find  for  the  appellee. 

This  was  improper  if  the  evidence  tended  in  any  degree  to 
support  a  right  of  recovery.  If,  however,  there  was  an  entire 
absence  of  negligence  upon  the  part  of  the  appellee,  then  the 
court's  action  cannot  be  disturbed. 

It  appears  from  the  evidence  that  the  deceased  was  not  in  the 
employ  of  the  companj^  but  was  living  at  a  section-house  belonging 
to  it,  doing  general  housework  for  the  occupant,  who  was  a  section 
boss  of  the  appellee,  and  that  she  had  been  so  engaged  for  about  a 
month.  The  nouse  was  situated  14^  feet  from  the  track  of  the 
railroad,  with  a  porch  extending  f]*om  it  still  nearer  and  quite 
close  to  the  tmck.  Just  south  of  the  porch,  and  obstructing  to 
some  extent  the  view  from  it  southward  along  the  railroad,  were  a 
well-house  and  a  small  work-house.  In  the  same  direction,  and  200 
yards  from  the  section-house,  at  a  curve  in  the  railroad,  is  a  crossins 
which  was  used  by  the  neighbors  in  going  to  church,  and  in  haul- 
ing freight  to  be  loaded  into  empty  cars,  which  were  sometimes 
left  upon  a  switch  which  was  near  the  section -house.  The  pass- 
way  was  not,  however,  a  public  one,  and  the  owner  of  the  land  was 
threatening  to  sue  those  passing  over  it  for  trespass.  Still  further 
south,  and  about  a  mile  from  this  crossing,  was  a  county  i*oad.  '  A 
short  distance  north  of  the  section-house  was  a  bridge  over  Rolling 
Fork  River,  while  across  the  track  from  the  house  were  some  out- 
buildings belonging  to  it,  and  the  milk-yard.  There  was  no  town 
or  station  at  this  point  upon  the  road.  The  testimony  shows  that 
sometimes  the  trams  would  give  a  signal  when  nearing  the  section- 
house,  while  at  other  times  tliey  would  not  do  so. 

At  about  seven  o'clock  on  the  morning  of  October  7, 1883,  the 
deceased  came  out  of  the  kitchen  door  of  the  section-house  onto 
the  porch,  wearing  a  sun-bonnet,  and  carrying  a  bucket  in  each 
hand.  When  she  did  so  the  engine  of  the  appellee's  train — ^which 
was  not  a  regular,  but  a  "  wild  "  one,  and  transporting  a  cireos — 
was  but  20  or  25  steps  from  her,  and  running  at  the  rate  of  from 
25  to  30  miles  per  hour.  She  looked  neither  to  the  right  nor  the 
left,  but  upon  emerging  from  the  door,  started  immediately  to 
cross  the  track  diagonally  and  towards  the  milk-yard.  This  placed 
her  back  rather  towards  tne  train,  which  was  coming  from  the  south, 
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and  but  a  mile  or  two  behind  another,  whicL  had  just  passed,  and 
the  sonnd  of  which  conld  still  be  heard  at  the  section-house.  The 
unfortunate,  and,  as  the  testimony  discloses^  worthy  woman  was 
struck  by  the  locomotive  and  killed. 

It  is  certain  that  those  in  charge  of  the  train,  after  discovering 
her  danger,  if  indeed  they  knew  of  it  at  all  until  she  was  struck  by 
the  engine,  could  not,  by  the  exercise  of  the  greatest  care,  have 
avoided  the  injury. 

It  does  not  appear  that  they  even  knew  of  her  presence  until 
the  moment  of  the  accident ;  and  if  they  had  have  seen  her  when 
she  stepped  from  the  kitchen  door  onto  the  porch,  and  had  then 
known  that  she  was  about  to  go  upon  the  track,  they  could  not 
have  saved  her. 

As  a  matter  of  law,  however,  the  appellee  had  the  exclusive 
right  to  the  use  of  the  road  at  that  pomt ;  it  was  not  bound  to 
anticipate  the  presence  there  of  the  deceased ;  and  it  conld  only  be 
held  liaWe  if  those  in  charge  of  the  train,  after  discovering  her 
danger,  could  by  the  exercise-  of  proper  care,  have  avoided  the 
injury. 

The  testimony  of  the  appellant  shows  that  persons  at  the  section- 
house,  when  the  accident  nappened,  heard  the  coming  train  when  a 
mile  distant;  and  that  when  the  deceased  was  six  feet  from  the 
kitchen  door,  she  could  see  from  460  to  500  feet  southward  along 
the  track,  and  still  further  as  she  approached  it. 

It  is  urged,  however,  that  the  train  was  running  at  an  unusual 
rate  of  speed ;  that  it  sounded  no  -whistle  at  the  county  road  cross- 
ing, and  gave  no  alarm  at  the  neighborhood  crossing  200  yards 
distant,  or  as  it  approached  the  house ;  and  if  it  had  have  done  so 
the  deceased  would  have  been  warned,  and  her  life  saved. 

She  was  not  injured,  however,  at  a  place  where  the  public  had  a 
right  to  be,  but  at  a  point  upon  the  track  where  the  right  of  the 
company  was  exclusive,  and  where  a  reckless  use  would 
not  necessarily  endans^er  the  lives  of  persons,  as  would  trmpaweb  ov 

V     i.1  •  X  ®  tTt     xi  1  ^  TRACK— Speed 

be  the  case  in  a  town  or  upon  a  pubhc  thoroughfare,  or  traih. 
The  speed  of  the  train  under  such  circumstances  can- 
not constitute  neglect  as  to  one  who  voluntarily  places  himself 
upon  the  trade  and  where  he  has  no  right  to  be,  and  thus  carelessly 
exposes  himself  to  injury. 

jRailroad  trains  must  give  the  customarv  signals  at  public  places 
or  public  crossings.  The  failure  to  do  so  is  negligence.  But  this  is 
required  for  the  safety  of  passAgers,  train  men  and  the  fuanALB^wwa 
public  using,  and  who  have  the  right  to  use,  the  track  R^inMa>To™ 
at  such  public  ways ;  and  not  for  the  purpose  of  pro-  ^'^*"* 
tecting  those  who,  as  trespassers,  may  be  crossing  or  using  the 
track  elsewhere. 

The  instances  are  numberless  upon  every  railroad  of  persons 
living  along  it,  and  having  to,  and  oeing  in  the  habit  of,  crossing 
28  A.  &  E.  R.  Cas.— 88 
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the  track  to  pass  from  the  dwelling  to  the  ontbnildings,  or  vice 
verMf  and  to  require  the  companies  in  all  such  cases  to  signal  the 
approach  of  their  trains,  and  to  presume  and  guard  against  the 
presence  of  persons  upon  the  track,  would  not  onlj  be  unreason- 
able but  detrimental  to  public  travel. 

Whether  any  negligence  whatever  upon  the  part  of  the  appellee 
had  been  shown,  was  a  question  for  the  determination  of  the  lower 
court;  and  in  our  opinion  the  evidence  not  only  failed  to  establish 
it,  but  evidences  such  contributory  neglect  upon .  the  part  of  tlic 
deceased,  that  but  for  it  the  unfortunate  accident  would  not  have 
happened. 

Judgment  affirmed. 

Duty  of  Company  Towards  Trespasser  on  Track.— See  Bine  «.  Chicago, 
etc.,  R.  Co.,  26  Am.  &  Eng.  R.  R.  Cas.  545  ;  note,  lb.  856;  Tene  Haute,  etc., 
R.  Co.  V.  Graham,  12  lb.  77;  Louisville,  etc.,  R.  Co. 9.  Watkins,  lb.  89;  Carter 
V.Columbia,  etc.,  R.  Co.,  15  lb.  414;  Nashville,  etc.,  R.  Co. v.  Smith,  lb.  469; 
Phila.,  etc.,  R.  Co.  v.  Stebbing,  19  lb.  36;  McAllisters.  Burlington,  etc.,  R. 
Co.,  lb.  108;  Scheffler  9.  Minneapolis,  etc.,  R.  Co.,  lb.  178. 

Tretpais. — Negligence — Boy  Stealing  Ride  on  Carsi — Where  a  boy  about 
eleven  years  of  age,  to  amuse  himself  and  to  steal  a  ride,  mounted  on  the 
ledge  of  the  tender  of  a  railroad  engine  while  it  was  switching  to  make  up  a 
train  of  cars  preparatory  to  leaving  a  town,  he  being  there  contrary  to  the 
expressed  wish  of  the  defendant's  employees,  and  remaining  notwithstand- 
ing their  orders  to  leave,  and  paying  no  attention  to  their  repeated  requests 
to  dismount,  which  he  had  opportunities  to  do;  and  where  one  of  the  hands 
on  the  ensine  threw  cold  water  upon  him  while  thus  on  the  ledge  of  the 
en^ne,  and  he  then  jumped,  and  fell  under  the  wheels  of  the  locomotive 
while  it  was  moving  at  a  rapid  rate,  and  was  thereby  seriously  hurt;  and, 
where,  on  a  suit  for  such  injury  against  the  railroad  company,  under  a  charge 
of  which  no  complaint  is  made,  the  jury  found  a  verdict  in  favor  of  the  de- 
fendant, and  the  presiding  judge  refused  to  grant  a  new  trial, — this  court 
will  not  interfere.  Branham  9.  Central  R,  1  Southern  Rep.  274.  The  plain- 
tiffs intestate,  and  another  boy,  Edward  Diedrich,  rode  on  a  freight  train 
of  defendant  to  Delray;  waited  around  there  until  the  train  was  ready  to 
return  to  Detroit,  and  then  they  climbed  upon  the  freight  car  next  to  the 
engine,  with  the  intention  of  riding  back  to  the  city.  They  remained  on 
the  top  of  this  car  some  time ;  but,  on  account  of  the  sparks  flying  back  upon 
them  from  the  smoke-stack  of  the  engine,  they  left  the  car,  and  got  upon  the 
front  of  the  engine,  which  was  pulling  the  train,  tender  foremost.  They 
were  riding  on  the  front  part  of  the  engine  when  it  collided,  at  the  foot  of 
Twenty-first  street,  in  the  city  of  Detroit,  with  another  of  defendant's 
engines,  by  which  collision  the  plaintifTs  intestate  was  killed,  and  Diedrich 
lost  a  leg.  The  boys  rode  out  to  Delray  in  the  afternoon,  and  started  on 
their  rioe  back  about  6  p.m.  Delray  is  about  three  miles  outside  of  the  city 
limits.  It  was  shown  upon  the  trial  that  plaintifiTs  intestate,  and  other  boys 
of  like  age,  and  older,  frequently  rode  o^  these  trains  to  Delray,  and  back 
again  to  the  city,  and  that  at  least  one  conductor  allowed  them  to  do  so. 
Held,  that  a  boy  of  twelve  years  of  age,  who  steals  a  ride  upon  a  freight 
train,  with  or  without  the  knowledge  of  the  train-men,  and  gets  upon  the 
front  of  an  engine,  where  he  is  killed  by  a  collision  in  which  no  one  else  is 
hurt»  is  guilty  of  contributory  negligence,  which  will  defeat  a  recovery  of 
damages  for  his  death.  If  permission  is  granted  or  implied  by  the  action  of 
men  in  charge  of  a  train  in  allowing  boys  to  steal  ndes  upon  the  train, 
the  railroad  company  employing  them  cannot,  in  an  action  for  damages  for 


TRESPASSER  ON  TRACK— DUTY  AS  TO.        696 

the  death  of  such  boys,  rely  upon  the  defence  that  they  are  trespassers. 
EcIifC  V.  Wabash,  St.  L.  &  P.  R.  Co.  8  Northwestern  Rept.  180. 

Negligence — Statute  re-enacting  Common-Law  Rule. — Section  1298,  Tenn. 
Code,  providing  that  **  every  railroad  company  shall  keep  some  one  on  the 
locomotive  always  upon  the  lookout  ahead,  and  when  any  person,  etc., 
appears  upon  the  road,  whistle  put  down  breaks,  and  use  every,  possible 
means  to  prevent  an  accident,"  is  merely  declaratory  of  the  common  law; 
and  a  declaration  that  the  servants  of  the  company  wrongfully  and  negli- 
gently ran  its  train  over  a  person  fives  notice  that  it  was  contrary  to  the 
statute,  and  notifies  the  company  that  it  must  prove  that  it  observed  the 
precautions  laid  down  by  the  law.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Pratt, 
1  Sguth western  Rep.  618. 

Comparative  Negligence — Doctrine  off  Not  Applicable  to  Children! — 
Plaintiff  was  sitting,  with  her  playmate,  on  the  sidewalk  at  the  time  she  re- 
ceived the  injury  complained  of.  One  of  the  side-  or  switch-tracks  was  con- 
nected with  the  main  tracks  at  Ann  Street,  and  came  down  near  to  the  street 
where  plaintiff  was  sitting.  This  track  was  used  for  coal  cars.  There  was 
no  bumper  at  the  end  of  tnis  track.  On  the  day  of  the  accident  to  plaintiff 
three  cars  loaded  with  coal  were  standing  on  the  track.  A  switch-engine,  in 
charge  of  defendant's  servants,  sent  or  pushed  in  some  coal  cars  from  Ann 
Street,  which,  coming  in  contact  with  the  cars  previously  on  the  switch, 
pushed  them  along  with  such  violence  they  went  off  the  end  of  the  trac;k, 
into  the  sidewalk  where  the  children  were  playing.  The  car  that  went  off 
the  track  into  the  sidewalk  ran  upon  the  plaintiff,  by  which  her  leg  was  so 
badly  injured  it  had  to  be  amputated, — at  first  below  the  knee ;  and,  later, 
above  the  knee.  Her  little  companion  was  instantly  killed,  ffdd,  that 
where  a  plaintiff,  injured  by  the  negligence  of  the  defendant,  is  so  young  as 
to  be  incapable  of  exercising  care  for  her  safety,  the  doctrine  of  comparative 
negligence  will  have  no  application.  Chicago,  St.  L.  &  P.  R.  Co.  v.  Welsh, 
1  Northwestern  Rep.  198. 

Trespass — Contributory  Negligence. — The  defendant's  train  was  run  at  a 
very  dangerous  rate  of  speed  into  town  without  announcing  its  approach  by 
the  giving  of  any  signals  or  ringing  of  the  bell,  aside  from  the  station  whistle 
half  a  mile  from  the  town.  The  plaintiff's  son  was  on  the  track  and  could 
have  been  seen  six  hundred  feet  from  the  engine  when  first  in  sight.  No 
alarm  signal  was  sounded  until  the  train  had  approached  to  within  one  hun- 
dred ana  sixty  feet  of  him,  and  nothing  was  done  up  to  that  time  to  slacken 
its  speed.  Heldy  that  although  one  who  is  struck  and  killed  by  a  train 
while  standing  on  a  railroad  track  is  guilty  of  contributory  negligence  in  so 
being  in  a  place  of  peril  and  danger,  yet  the  railroad  will  still  l^  liable  for 
the  accident  if  its  engineer  discovered  the  dan^r  of  the  deceased,  and,  after 
such  discovery,  by  the  use  of  any  means  within  his  power  consistent  with 
the  safety  of  the  train,  could  have  avoided  the  injury.  A  husband,  who  is 
a  co-plaintiff  with  his  wife  in  an  action  under  Revised  Statutes,  section  2121, 
for  the  death  of  their  son,  is  a  competent  witness  on  the  trisl  of  the  cause. 
The  failure  of  the  engineer  in  such  case  to  use  the  means  possessed  at  the 
time,  and  adequate  to  prevent  the  injury,  is  the  proximate  cause  of  the  acci- 
dent. 

The  pleadings  in  this  case  held  to  raise  the  Question  of  the  railroad's  neg- 
ligence after  becoming  aware  of  the  danger  of  the  deceased,  and  also,  Imd 
that  the  evidence  presented  a  proper  question  for  the  jury  thereon. 

Upon  a  review  and  reconsiaeration  of  the  whole  case,  Jield  that  the  death 
of  the  deceased  was  occasioned  directly  and  solely  by  his  own  gross  careless- 
ness in  going  and  remaining  upon  the  railroad  track,  without  looking  or  lis- 
tening for  the  approach  of  the  train,  and  that  there  is  no  evidence  in  the 
record  that  the  servants  of  defendant  in  charge  of  the  engine  and  train  could 
have  avoided  the  injury  after  discovering  the  danger  of  the  deceased,  or  that 
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upon  the  discoyery  of  his  presence  and  peril  upon  the  track  they  failed  or 
omitted  to  use  any  means  within  their  power  to  avoid  and  prevent  the  acci- 
dent, and  that,  therefore,  the  demurrer  to  the  evidence  should  have  been 
sustained  (Ray,  J.,  dissenting).  Bell  9.  Hannibal  &  8t.  Joseph  R.  Co.,  86 
Mo.  699. 

Negligence — Children— Degree  of  Care. — A  railroad  company  is  held  to 
the  exercise  of  a  higher  degree  of  care  when  a  young  child  is  seen  on  the 
track  than  in  the  case  of  an  adult;  and  where  the  child  is  of  tender  years 
the  employees  of  the  company  have  no  ri^ht  to  act  upon  the  presumption  that 
it  will  leave  the  track,  but  must  use  ordinary  care  to  prevent  running  upon 
U.     Indianapolis,  P.  &.  C.  R.  Co.  v,  Pitzer,  Northeastern  Rep. 

Negligence — Contributory — Tretpassar  on  the  Track. — Six  months  before 
the  injury  was  sustained  by  the  plaintiR'B  intestate,  he  applied  to  the  station 
affent  of  defendant,  at  the  Dean  Street  Station  in  Taunton,  for  the  purpose 
or  ^*  learning  telegraphy."  The  agent  gave  him  permission  to  go  to  the 
station  for  that  purpose,  and  from  that  time  to  the  date  of  the  injury,  de- 
ceased  remained  at  the  station  more  or  less.  On  the  day  of  the  fatal  injury, 
the  station  master  received  a  message  from  Boston,  asking  ''how  long  before 
Tilton,  the  conductor  of  the  coal  train,  would  be  ready  to  leave."  While  the 
agent  was  reading  the  message,  and  giving  his  attention  to  it,  the  deceased 
ran  out  of  his  office,  and  just  as  he  was  going  out  of  the  door  he  said :  *'  I'm 
goin^  up  there  to  see."  The  agent  did  not  try  to  stop  him.  He  testified 
that  he  did  not  have  time,  and  that  he  did  not  have  tim^to  get  to  the  door 
to  stop  him.  BMf  that  a  trespasser  upon  the  tracks  of  a  railroad  company 
eannot  recover  for  an  injury  to  himself  from  its  cars  unless  there  is  proof  of 
wilful  negligence  on  its  part. 

If  he  was  a  mere  licensee,  the  duty  owed  him  by  the  company  is  not  to 
injure  him  wantonly  or  wilfully.  He  has  no  cause  of  action  on  account  of 
dangers  existing  in  the  place  he  is  only  permitted  to  enter. 

But  where  one  voluntarily  undertook  to  perform  service  for  the  company, 
'  and  its  agent  assented  to  his  performing  such  service,  he  stands  in  the  reJa- 
tion  of  a  servant  while  engaged  in  such  service.  The  rule  of  law  that  a 
master  is  not  in  general  responsible  to  his  servant  for  injury  sustained  by  the 
negligence  of  a  fellow-servant  in  the  course  of  their  common  employment, 
applies  to  such  volunteer. 

Where  such  volunteer  had  been  warned  not  to  walk  upon  the  track,  and 
knew  a  train  was  approaching  behind  him,  and  did  not  use  his  eyes  nor  heed 
t^e  whistle,  hdd,  that  there  was,  under  the  circumstances,  ample  evidence 
of  his  carelessness  and  negligence.  Barstowv.  Old  Colony  R.  Co.,  New  Sng* 
fimd  Rep. 

In  ma  action  against  a  railroad  for  negligence  resulting  in  the  death  of 
appellant's  intestate,  it  appeared  that  a  locomotive  drew  a  box  car  to  the 
head  of  a  switch,  and,  after  giving  the  car  an  impetus  forward,  the  locomo- 
tive moved  off,  and  the  car  continued  onward  in  the  opposite  direction  at  a 
rapid  rate  of  speed,  down  grade,  and  without  the  control*  of  any  one,  until  it 
ran  over  and  killed  the  intestate,  who  was  walking  on  the  track,  seeking  em- 
ployment in  feeding  and  watering  stock  loaded  in  the  cars ;  a  portion  of  the 
track  traversed  by  the  car  ran  through  a  town,  and  persons  were  in  the  habit 
of  passing  over  it  by  the  tacit  consent  of  the  railroad;  hddj  the  evidence 
maae  out  a  prima  faeie  case  of  negligence,  and  the  lower  court  erred  in  di- 
recting a  peremptory  instruction  for  the  railroad. 

It  is  the  duty  of  the  engineer  in  charge  of  a  train  to  use  increased  vigilance 
while  the  train  is  moving  Uirough  a  town,  or  city,  or  other  place,  where  pedes- 
trians have,  by  license  or  custom,  a  right  to  be ;  and  such  duty  is  violated  by 
sending  a  car  forward,  through  a  town  or  other  such  place,  of  its  own  im- 
petus, without  any  one  in  charge  to  control  it. 

It  being  customary  for  the  owners  of  live-stock  being  shipped  on  railroadB 
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to  employ  others  than  the  servants  of  the  company  to  feed  and  water  them  at 
stations  or  stopping  places,  a  person  coming  on  the  tracks  at  such  a  point; 
seeking  employment  of  that  kmd,  is  not  a  trespasser.  Shelby  v,  Cincinnati^ 
N.  O.  &  T.  P.  Ry.  Co.,  8  Southwestern  Rep.  167. 


Battishill 

V. 

Humphrey  et  al. 


(Advance  Case,  Michigan.    January  27,  1887.) 

The  plaintiff  was  a  child  about  three  years  of  age.  The  mother  left  it  in 
the  care  of  its  grandfather.  The  child  left  the  house,  went  upon  the  street 
crossing  of  a  railroad  track,  and  was  injured  by  one  of  defendant's  trains. 
There  was  no  bell  rung  or  whistle  blown  at  the  crossing.  There  was,  how- 
ever, a  flagman  at  the  next  street  crossing,  who  had  a  clear  view  of  the 
track.    H3d^ 

1.  That  if  the  injury  was  caused  by  the  negligence  of  the  railroad  company, 
the  negligence  or  fault  of  the  parent  or  guardian  was  not  to  be  taken  into 
account. 

2.  That  if  the  father  or  other  person  be  suing  on  his  own  account  for  dam- 
ages to  him  arising  from  loss  of  service,  then  the  negligence  of  the  person  so 
suing  applied  as  in  other  cases ;  but  when  the  child  brings  action,  it  should 
not  be  made  responsible  for  another's  fault  beyond  its  consent  or  control. 

8.  That  the  child  was  of  such  a  tender  age  as  to  be  incapable  of  negligence, 
and  could  not  be  considered  a  trespasser. 

4.  That  a  request  of  defendant  to  instruct  the  jury  that  * '  the  railroad  law 
of  this  State  of  Michigan,  art.  4,  §  8,  lays  upon  railroad  commissioners  of  tho 
State  the  duty  of  determining  the  necessity  of  establishing  a  flagman  upon 
any  particular  street-crossins  of  a  railway ;  and  upon  the  testimony  and  under 
the  pleadings  in  this  case,  tne  absence  of  a  flagman  at  the  crossiuc  where  the 
accident  occurred  is  no  evidence  on  the  part  of  the  receivers,"  should  have 
been  granted ;  and  where  no  reference  was  made  to  this  matter  in  the  charge 
of  the  court,  the  jury  should  take  such  refusal  as  a  liberty  to  infer  that 
the  request  is  wrons^  in  law  unless  some  explanation  was  made  by  the  court 
of  the  reason  of  such  refusal,  to  rebut  such  natural  inference. 

5.  That  the  fact  that  the  engine  of  the  train  was  backing,  tender  foremost, 
hauling  the  train  behind  the  engine,  was  no  evidence  on  the  part  of  the 
defendant. 

6.  That  it  was  especially  the  duty  of  the  train  hands,  in  passing  over  a 
street  crossing  where  no  flagman  was  employed,  to  keep  a  vigilant  lookout 
for  persons  or  vehicles  on  the  track;  and  where  there  was  an  unobstructed 
view  of  this  track  for  two  miles  before  reaching  the  street  crossing,  it  cannot 
be  said  that  the  jury  were  not  warranted  in  finding  negligence  in  this  respects 

7.  That  the  question  of  the  weight  of  testimony  as  to  the  blowing  ox  the 
whistle  and  ringing  of  the  bell  was  for  the  jury. 

8.  That  defendant  should  have  been  permitted  to  use  a  diagram  in  ex- 
plaining the  evidence  on  behalf  of  the  defendant. 

Appeal  from  a  judgment  of  the  Wayne  Circnit  Court,  rendered 
in  favor  of  plaintin,  an  infant,  in  a  suit  brought  by  her  next  friend 
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affainst  the  receivers  of  a  railroad  company  upon  permisfiion 
oDtained  from  the  United  States  Coart    Beversed. 

The  facts  are  stated  in  the  opinion. 

Alfred  RxisaeU  for  receivers,  appellants* 

Oriffm  dk  Warner  for  plaintiff,  appellee. 

MoBSB,  J. — ^This  is  an  action  for  damages  for  pencmal  injuries 
sustained  by  plaintiff,  by  reason  of  an  accident  to  her,  July  8, 
Facts.  1884,  at  Summit  Avenue  crossing,  Springwells,  near 

Detroit.  The  Wabash,  St.  Louis  &  Pacinc  K.  was  at  this 
time  operated  by  receivers,  and  the  accident  is  charged  to  the 
nesrligence  of  their  employees. 

Plaintiff  was  a  child  about  three  years  of  age.  Her  father  and 
mother  lived  on  Ferdinand  Street,  a  block  next  west  of  Summit 
Avenue,  and  were  poor  people.  The  father,  at  the  time  of  the 
injury,  wse  away  at  work,  and  the  mother  had  gone  downtown  for 
groceries.  She  left  the  child  at  home  with  her  father,  an  old 
gentleman,  and  an  invalid.  He  was  seventy-nine  years  of  age,  and 
when  the  mother  went  away  he  was  lying  down  in  bed,  and  the 
child  was  in  the  room  with  him,  playing  with  a  kitten.  The 
mother  left  the  house  at  half  past  2  p.  m.,  and  returned  a  quarter 
before  6.  She  testified  that  she  expected  the  grandfather  to  look 
after  the  child.  At  the  time  of  the  trial  the  old  man  was  at  his 
son's  residence  in  Kingsville,  Canada,  and  was  not  a  witness.  The 
parents  lived  150  feet  from  the  railroad  track,  south,  on  Ferdinand 
Street  or  Avenue. 

The  track  of  the  railway  of  the  defendant  runs  east  and  west 
across  Ferdinand  Street,  Summit  Avenue,  and  Clark  Avenue,  as 
shown  by  the  diagram  given  below.*    The  Fort  Wayne  &  Elm- 
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wood  Street  R.,  upon  which  the  child's  father  was  a  car 
conductor,  ran  along  Clark  Avenue,  crossing  defendant's  road.  At 
this  crossing  a  flagman,  or  watchman,  was  stationed  by  the  raih'oad 
company.  When  he  saw  the  train  three  miles  away,  it  was  his 
duty  to  stand  on  the  crossing  with  his  flag.  He  had  a  clear  view 
up  to  Summit  Avenue,  and  tne  train  could  be  seen  at  a  distance  of 
2^  miles.  There  was  no  flagman,  on  Summit  Avenue,  and  no  gate 
there.  The  child  left  the  house  and  went  upon  the  track  of  the 
company,  and  was  picked  up,  after  the  accident,  at  the  spot 
indicated  upon  the  diagram.  Two  witnesses  sworn  on  the  part  of 
the  plain  ti£E  saw  the  accident. 

Frank  Brandt  was  unloading  cinders  from  a  car  standing  on  a 
side  track  a  little  way  from  Clark  Avenue,  about  a  block  west  of 
Summit  Avenue ;  wai  standing  on  the  car.  The  train  came  from 
the  west.  He  saw  it  when  about  half  a  block  away  from  the  child, 
who  was  on  the  track.  She  was  run  over.  The  cars  did  not  stop 
after  the  accident.  They  were  on  the  main  track ;  the  engine  was 
backing,  with  the  tender  foremost;  five  cars  were  attached.  The 
engineer  and  fireman  were  on  their  seats  as  they  passed.  "  The 
flagman  was  standing  on  Clark  Avenue.  He  saw  tlie  child.  He 
did  not  signal  the  train.  The 'train  was  going  about  as  fast  as  a 
horse  could  trot  when  I  first  saw  it — about  5  or  6  miles  an  hour. 
There  was  no  bell  rung  or  whistle  blown  at  the  crossing  at  Summit 
Avenue,  nor  any  signal  given  to  the  child  that  I  heard.  The  first 
signal  that  I  heard  was  when  they  whistled  for  Clark  Avenue, 
alter  the  accident." 

George  Lewis,  a  boy  ten  years  old,  was  on  the  fence  by  Mr. 
Battishill's  house ;  saw  Maud  first  playing  in  the  dirt  in  the  road ; 
saw  her  go  on  the  track.  He  saw  the  train  coming  a  block  west 
from  her,  and  ran  to  her  and  tried  to  pull  her  oflE  the  track.  She 
was  trying  to  cross  the  culvert,  going  east.  He  got  hold  of  her  by 
the  arms,  but  her  stocking  caught  on  the  spikes.  The  train  ran 
over  her  leg,  cutting  it  on.  She  would  have  been  killed  had  he 
not  pulled  her  away.  The  train  was  going  about  as  fast  as  witness 
could  run. 

Other  testimony  was  given,  on  the  plaintiff's  behalf,  that  the 
engine  was  backing  towards  the  east,  with  the  smoke-stack  of  the 
engine  towards  the  care ;  that  no  bell  was  rung  or  whistle  blown 
until  after  the  little  girl  was  run  over.  Then  the  whistle  was 
blown  for  Clark  Avenue. 

Thomas  Melosh,  the  flagman,  was  sworn  on  the  part  of  the  de- 
fendant, and  testified  that  fifteen  or  twenty  minutes  before  the  ac- 
cident he  saw  the  child  Maud  playing  with  other  children  upon 
the  railroad  track,  within  the  inclosed  premises  of  the  company, 
between  Summit  and  Clark  Avenues;  that  he  frightened  them 
away,  and  they  went  across  the  commons  towards  Battishill's  house. 
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He  further  testified  that  he  was  etationed  on  Olark  Avenue  to  save 
accidents. 

It  was  a  pleasant  day  in  July,  and  the  sun  was  shining.  Stand- 
ing west  01  the  crossing,  witli  his  flag  in  his  hand,  he  has  a  clear 
view  of  either  side  of  the  railroad  up  to  Summit  Avenue.  "  Can 
see  every  point  on  the  road,  and  every  point  on  each  side  of  the 
road."     Me  was  asked  on  cross-examination  the  following  question : 

Q.  Did  you  sav  to  Mr.  Brandt,  when  the  train  was  coming,  and 
ou  saw  the  child  upon  the  track,  or,  looking  in  that  direction,  did 
Cr.  Brandt  ask  you  to  wave  vour  flag,  and  check  the  train,  and 
did  you  say :  ^^  Damn  the  child,  or  damn  the  children  1  let  them 
get  run  over ;  I  would  not  care  if  a  hundred  of  them  were  run 
over  ?" 

A.  If  you  want,  I  will  ask  you  a  good  question  on  that,  what  I 
have  done. 

This  qnestion  was  objected  to  by  defendant's  counsel  on  the- 
^ound  that  what  he  said  or  did  would  not  bind  the  receivers ;  that 
it  was  irrelevant,  immaterial,  a..d  incompetent.  It  was  no  part  of 
the  res  gestoB  and  not  connected  with  the  accident  in  any  way.  It 
did  not  come  under  the  plaintiff's  declaration. 

The  court  then  said  that  he  thought  counsel  was  right  upon  that 
point,  but  he  assumed  from  the  manner  in  which  the  question  was- 
put  that  it  was  for  the  purpose  of  showing  the  witnesses  mind  and 
feeling  upon  the  subject  and  subject  matter  upon  which  he  bad 
been  testifying.  He  thought  it  competent  for  that  purpose,  as 
the  witness's  feelings  might  bear  upon  his  credibility;  but  any^ 
such  expression  of  his  could  not  bind  the  company. 

The  counsel  for  plain tiflE,  Mr.  GriflSn,  said : 

"  It  aflEects  the  credibility  entirely.  Tour  Honor  related  the  rula 
correctly,  that  his  statement  was  not  evidence  when  we  offered  it 
as  a  part  of  our  case ;  but  if  the  witness  made  the  statement,  then 
his  whole  testimony  is  injured.  There  is  no  donbt  about  that.  If 
he  made  the  statement,  his  whole  testimon v  is  untrue.  It  is  for 
the  purpose  of  showing  that  when  he  says  that  he  did  not  see  this 
chila  upon  the  track,  and  that  she  stumbled  headlong  and  head  first 
in  under  a  box  car,  it  is  for  the  purpose  of  showing  that  he  not 
only  saw  her,  but  his  attention  was  called  to  it,  and  he  was  asked  to 
wave  his  fiag,  and  he  expressed  himself  in  the  way  he  did,  indicat- 
ing that  he  saw  the  child,  but  that  he  did  not  care  enough  about  it 
to  wave  the  fiag." 

The  Court :  "I  think  the  question  is  competent." 

Exception  for  defendant. 

Mr.  Griffin :  "  I  will  just  modify  the  question  a  little  by  putting 
something  in  front  of  it.  The  question  is  withdrawn  for  the 
present." 

Q.  Will  you  state  whether  Mr.  Brandt  called  your  attention  to- 
the  child  upoi^  the  track  previous  to  the  time  the  train  reached  it^ 
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and  asked  you  to  wave  your  flag  and  check  the  train,  and  did  you 
Bay :  ^'Damn  the  child,  or  damn  the  children !  Let  them  get  run 
over.     I  wouldn't  care  if  a  hundred  of  them  got  run  over?" 

Mr.  Sussell :  '^  I  object  to  that  question  upon  this  ground  :  be- 
cause there  is  no  allegation  in  the  declaration  that  it  was  the  duty^ 
— that  there  is  no  statement  in  the  declaration  that  the  flagman 
saw  the  train  coming ;  that  it  was  his  duty  to  flag  the  train  and 
stop  it, — and  that  he  omitted  to  perform  that  duty.  The  question 
is,  whether  or  not  he  was  requested  to  wave  the  flag,  and  wlietlier 
or  not  he  refused  and  said:  'Damn  the  children.'  Tour  Honor 
ruled  in  a  case  against  the  Flint  &  Fere  Marquette  K.,  and  it  was 
ruled  by  the  supreme  court  in  the  case  of  Huntley  v.  The  Grand 
Kapids  &  Ind.,  and  in  the  case  of  Stark  v.  The  Flint  and  Pere 
Marquette,  that  it  was  necessary  to  set  out  in  the  declaration  the 
particular  duty,  and  to  negative  the  performance  of  the  duty.  My 
brother  is  trying  to  show  that  it  was  specially  requested  of  this 
witness  to  stop  that  train  by  making  a  signal,  and  that  he  did  not 
do  it,  and  used  opprobrious  terms  in  refusing  to  d6  it,  but  he  has 
not  said  a  word  in  his  declaration  upon  the  subject  He  has  not 
advised  us  that  he  expected  to  show  it,  and  I  therefore  object  to  it." 

The  Court :  "  You  may  put  the  question." 

Exception  for  the  defendant. 

Mr.  Griffin :  "  It  has  nothing  to  do  with  the  re8  ^eatm  whatever ; 
it  bears  upon  this  witness's  credibility  merely."  Question  re- 
peated. 

A.  No,  sir,  not  those  words — never  those  words  went  out  of  my 
head !     No,  sir  1 

Upon  rebuttal,  the  witness  Brandt  was  recalled  by  the  plaintiff 
and  asked  the  following  question  : 

Q.  Mr.  Brandt,  did  you  call  the  attention  of  Mr.  Melosh  to  the 
child  upon  the  track,  when  the  train  was  approaching  it  in  an  east- 
erly direction,  and  did  he  say :  "  Damn  the  kid,  let  her  get  run  over  I 
If  a  hundred  of  them  would  get  run  over,  folks  wouldlearn  to  keep 
their  children  at  home  ?" 

This  was  objected  to  by  defendants'  counsel  upon  the  same 
ground  stated,  when  such  inquiry  was  made  of  Melosh,  and  for  the 
additional  reason  that  it  was  not  a  contradiction  of  that  witness 
upon  a  material  point.  • 

The  court  replied  to  such  objections  that  "  it  would  not  be  evi- 
dence on  the  res  gestm  what  that  flagman  said,  yet  it  was  evidence 
as  to  the  credibility,"  and  permitted  the  question  to  be  answered. 
The  witness  Brandt  thereupon  answered,  *'  Yes." 

The  engineer  testified,  upon  the  part  of  the  defendant,  that  he 
did  not  see  the  child,  but  could  see  as  close  to  the  tender  as  he 
could  if  the  engine  was  running  forward.  "  At  the  rate  we  were 
going  when  we  got  to  Summit  Avenue,  I  might  have  stopped  the 
train  in  going  the  length  of  the  engine,  tender,  and  five  cars  if  I 
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had  seen  the  child.  ...  If  we  whistled  ^Off  brakes,'*  and  the 
brakes  were  applied,  at  the  rate  we  were  going,  and  the  engine  was 
reversed,  I  suppose  we  conld  have  stopped  it  in  ten  feet." 

The  fireman  gave  evidence  that  the  whistle  was  sounded  sharply 
twice,  40  rods  before  reaching  Summit  Avenue,  and  the  bell  rung 
continuously  until  the  crossing  was  passed,  and  he  did  not  see  the 
child ;  knew  nothing  about  the  accident  until  he  got  back  to  Del- 
ray  Both  brakemen  were  on  top  of  the  train.  The  train  was  run- 
ning not  to  exceed  4  miles  an  hour ;  saw  the  flagman  when  the  train 
passed  Clark  Avenue.  He  said  nothing.  Frank  Bailey,  brake- 
man,  testifies  that  he  was  on  the  train,  forward,  but  did  not  see  the 
child,  and  did  not  know  anything  about  the  accident  until  the 
train  returned. 

Robert  Henderson  was  helping  the  brakeman  that  day.  He 
testifies  the  whistle  was  blown  110  to  130  feet  west  of  Summit 
Avenue,  and  that  there  was  a  continuous  ringing  of  the  bell;  he 
was  on  top  of  a  box  car,  next  to  the  engine,  at  the  time  of  passing 
Summit  Avenue ;  he  swears  that  he  had  an  unobstructed  view,  and 
could  have  seen  the  child,  but  did  not  see  her.  On  cross-examinar 
tion  he  said  :  ^'  It  is  not  my  business  to  look  out  in  any  particular 
direction,  but  everywhere.  It  is  not  so  much  my  duty  to  look  out 
for  the  track,  as  it  is  to  see  that  the  cars  are  in  proper  condition." 

We  have  given  in  substance  all  the  evidence  necessary  to  notice 
in  the  discussion  of  the  errors  alleged.  The  counsel  for  defendant 
asked  the  court  to  instruct  the  jury  that  the  plaintiff  could  not 
recover,  which  request  was  refused.  He  also  requested  the  court  to 
give  other  charges  to  the  jury  to  the  effect  that  under  the  law  the 
absence  of  a  flagman  at  Summit  Avenue  was  no  evidence  of  negli- 
gence on  the  part  of  the  company ;  nor  was  the  backing  of  tlie  en- 
gine, tender  foremost,  hauling  the  train,  any  evidence  of  negli- 
gence ;  that  there  was  no  evidence  of  negligence  in  the  case  as  re- 
spects a  usual  and  proper  lookout  upon  the  train  ;  that  there  was 
no  evidence  of  the  child  bein^  on  a  crossing  when  struck,  and 
therefore  the  ringing  of  the  beu  or  blowing  of  the  whistle  became 
unimportant,  because  these  signals  are  only  required  at  cix)ssing8; 
but  the  affirmative  evidence  that  the  bell  was  rung  and  the  whistle 
sounded  should  overcome  the  negative  testimony  of  witnesses  in 
that  respect ;  which  requestst  were  refused,  except  as  they  were 
embraced  in  the  general  charge. 

We  now  proceed  to  examine  the  alleged  errors,  as  the  plaintiff 
recovered  a  judgment  in  the  court  below  in  the  sum  of  $4000. 

1.  As  to  the  admission  of  the  remark  alleged  to  have  been  made 
by  the  watchman  when  his  attention  was  directed  to  the  child. 
EviD  »  ^'^®  objections  to  this  evidence  are  substantially  quoted 

cRiS?BiuTT"o]r  in  the  language  of  Mr.  Russell,  stated  upon  the  trial. 
It  is  true  tnere  is  no  allegation  in  the  declaration  al- 
leging in  any  way  that  the  injury  to  the  child  was  occasioned  by 
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tlie  negligence  or  wantonness  of  the  watchman,  and  therefore  the 
conduct  or  language  of  this  employee  could  not  be  relied  upon  in 
this  suit  to  prove  negligence  in  the  defendants.  Marquette,  H.  & 
O.  R.  Co.  V.  Marcott,  41  Mich.  433 ;  Flint  &  F.  M.  R.  Co.  v.  Stark, 
38  Mich.  714. 

But  the  evidence  was  not  offered  or  received  for  any  such  pur- 

Eose.  Melosh  was  introduced  as  a  witness,  and  sworn  on  the  be- 
alf  of  the  defendants,  and  testified  substantially  that  he  did  not 
see  the  child  for  fifteen  minutes  before  the  accident ;  and  that 
about  that  number  of  minutes  before  the  accident  he  saw  the  child 
and  others  playing  within  the  inclosed  ground  of  the  company, 
between  Summit  and  Clark  Avenues,  and  that  he  frightened  them 
away,  and  that  they  went  across  the  commons  towards  the  house  of 
the  child's  father.  This  testimony  must  have  been  offered  to  sup- 
port the  claim  advanced  upon  the  trial,  by  defendants'  counsel, 
that  when  the  train  came  along,  the  child  was  playing  in  the  ditch 
beside  the  track,  where  she  could  not  be  seen  by  the  engineer  or 
brakeman  upon  the  train,  and  suddenly  jumped  up  on  the  track 
and  was  run  over  before  she  could  be  seen.  This  watchman  had 
an  unobstructed  view  of  the  track,  and  the  sides  of  the  track,  and 
his  direct  evidence  tended  to  show  that  the  child  could  not  be 
seen  in  time  to  prevent  the  injury.  To  dispute  this,  it  was  cer- 
tainly proper  to  show  that  the  child  was  in  plain  sight,  and  that  his 
attention  was  directed  to  her. 

The  remark  made  by  him  would  not  be  proper  in  contradiction 
of  the  witness,  but  in  my  opinion  it  was  competent  as  going  to  his 
credibility  as  a  witness.  It  was  offered  by  plaintiff's  counsel,  and 
received  by  the  court,  for  that  purpose,  and  that  purpose  only.  The 
court  expressly  stated  that  his  language  could  not  bind  the  com- 
panv,  ana  that  it  would  only  bear  upon  his  credibility  as  a  witness. 

The  (mimus^  feeling,  or  interest  of  a  witness  can  always  be 
shown  ;  and  if  he  denies  such  feeling  or  interest,  he  can  be  contra- 
dicted upon  that  point.  Threadgool  v.  Litogot,  22  Mich.  271 ; 
Geary  v.  People,  22  Mich.  220;  Crippen  v.  People,  8  Mich.  117; 
Beaubien  v,  Cicotte,  12  Mich.  460 ;  ratten  v.  People,  18  Mich. 
314 ;  Hamilton  v.  People,  29  Mich.  173. 

2.  The  counsel  for  the  defendants  contends  that  the  case  should 
liave  been  taken  from  the  jury  principally  for  the  reasons  that  the 
evidence  shows  the  parents  to  have  been  negligent,  and  that  the 
child  was  a  trespasser  upon  the  track. 

In  this  case  tne  child  is  suing  by  her  next  friend,  and  the  ques- 
tion arises  in  such  case  whether  the  negligence  of  the 
parents,  if  admitted,  can  defeat  her  recovery.     The  piSSSr      avo 
question  of  their  negligence  in  this  case  was  submitted  ^'^"^ 
to  the  jury. 

The  question  has  never  been  directly  adjudicated  in  this  State. 

It  is  held  by  the  courts  of  some  of  the  States,  notably  in  Maine, 
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Massaclinsetts,  New  York,  and  Indiana,  that  the  negligence  of  the 
parents,  when  a  cliild  is  of  such  tender  years  as  to  l^  incapable  it- 
self of  such  negligence,  will  preclude  a  recovery  upon  the  part  of 
the  child  suin^  by  her  next  friend.  If  the  child  be  not  able  to 
jud^e  for  itself  whether  or  not  the  place  is  one  of  danger,  it  is 
eld  to  be  the  duty  of  its  parents,  or  those  having  charge  of  thQ 
child,  to  judge  for  it ;  and,  if  they  neglect  this  duty,  their  blame 
must  be  imputed  to  and  suflFered  by  the  child.  Hartfield  v.  Roper, 
21  Wend.  615 ;  Mangam  v.  Brooklyn  R.  Co.,  38  N.  T.  455 ;  Ibl 
V,  Forty-second  St.  R.  Co.,  47  N.  Y.  317,  323 ;  Holly  v.  Boston 
Gas  Light  Co.,  8  Gray,  123-132 ;  Wright  v.  Maiden  &  M.  R.  Co., 
4  Allen,  283;  Lynch  v.  Smith,  104  Mass.  52;  Messenger  v, 
Dennie,  137  Mass.  197 ;  Callahan  v.  Bean,  9  Allen,  401 ;  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  -y.  Vining,  27  Ind,  513 ;  Lafayette  &  L 
R.  Co.  v.  HnflFman,  28  Ind.  287;  Jefferson ville,  M.  &  1.  R.  Co.  v, 
Bowen,  40  Ind.  545;  Shearm.  &  Redf.  Neg.  §  48;  Brown  v.  Eu- 
ropean &  N.  A.  R.  Co.,  58  Me.  384 ;  Leslie  v.  Lewiston,  62  Me. 
468;.Ewen  v.  Chicago  &  N.  R.  Co.,  38  Wis.  613-628;  Toledo, 
W.  &  W.  R.  Co.  V.  Grable,  88  111.  441. 

The  English  courts  also  hold  to  the  same  doctrine.  Singleton 
V.  Eastern  C.  R.,  7  C.  B.  (N.  S.)  287 ;  Waite  v.  North  E.  R.  Co., 
El.  Bl.  &  El.  719-728 ;  Mangan  v.  Atterton,  L.  R.  1  Exch.  239. 

This  proposition,  that  the  negligence  of  the  parents  or  guardian 
of  a  child,  in  allowing  such  cnild  to  stray  away,  or  go  out  unat- 
tended, iias  been  modified  by  the  courts  holding  to  this  rule  in  a 
great  many  instances  so  as  in  practice  greatly  to  reduce  its  mis- 
chief; some  holding  that  the  question  of  such  negligence  is  always 
one  for  the  jury  to  determine,  and  that  no  rule  of  law  can  be  laid 
down  which  interferes  with  tlie  jury  judging  each  case  on  its  own 
merits.  Mulligan  v,  Curtis,  100  Mass.  512 ;  Lynch  v.  Smith,  104 
Mass.  52;  Mangam  v.  Brooklyn  R.  Co.,  38  N.  Y.  455;  Karr 
V.  Parks,  40  Cal.  188,  193 ;  Schierhold  v.  N.  Beach  ife  M.  R. 
Co.,  40  Cal.  447. 

The  courts  of  many  States  reject  the  rule  laid  down  in  21  Wend. 
615,  and  followed  by  the  courts  of  Maine  and  Massachusetts.  It 
was  eaVly  questioned  by  Chief-Justice  Redfield,  of  Vermont,  in  the 
case  of  Robinson  v.  Cone,  22  Vt.  213-224,  who  said :  "  We  are 
satisfied  that,  although  a  child,  or  idiot,  or  lunatic,  may  to  some 
extent  have  escaped  mto  the  highway,  and  so  be  improperly  there, 
yet,  if  he  is  hurt  by  the  negligence  of  the  defendant,  he  is  not  pre- 
cluded from  his  redi^ess." 

Agnew,  J.,  in  a  Pennsylvania  case,  says :  "  The  doctrine  which 
imputes  the  negligence  of  the  parent  to  the  child  in  such  a  case  as 
this  is  repulsive  to  our  natui*al  instincts  and  repugnant  to  the  condi- 
tion of  that  class  of  persons  who  have  to  maintain  life  by  daily 
toil."  Kay  v.  Pennsylvania  R.  Co.,  65  Pa,  269;  North  Pa. 
R.  Co.  V.  Mahoney,  57   Pa.  187;   Pliiladelphia   &  R.  R.  Co. 
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V.  Spearen,  47  Pa.  300 ;  Daley  v.  Norwich  &  W.  R.,  26  Conn. 
598;  Boland  v..  Missouri  R.  Co.,  36  Mo.  490;  Whirley  v. 
Whiteman,  1  .Head,  620;  Bellefontaine  &  I.  R.  Co.  v.  Snvder, 
18  Ohio  St.  399;  Govt.  St.  R.  Co.  t>.  Haulon,  53  Ala.  70;  Keffe 
V.  Milwaukee  &  St.  P.  R.  Co.,  21  Minn.  207;  St.  Paul  v.  Knby, 
8  Minn.  154;  Cleveland,  C.  C.  &  I.  R.  v.  Manson,  30  Ohio  St. 
451-470;  Galveston,  H.,  etc.,  R.  Co.  v.  Moore,  59  Tex.  64-68; 
Norfolk  &  P.  R.  Co.  v,'  Ormsby,  27  Gratt.  (Va.)  455 ;  HuflE  v. 
Ames,  16  Neb.  139;  Whart.  Nee.  2d  ed.  §§  313,  314. 

In  this  State  the  question  has  been  brought  before  this  court  in 
one  or  two  cases,  but  has  not  been  directly  passed  upon.  In 
Powers  V,  Harlow,  53  Mich.  507,  Cooley,  Ch.  J.,  says,  at  p.  512 : 
"  When  the  case  was  submitted  to  the  jury,  the  circuit  judge  in- 
fltracted  them  to  return  a  verdict  for  the  defendant.  This  he  did 
upon  the  ground  that  it  is  the  duty  of  parents  to  take  care  of 
their  children,  and  to  see  that  they  do  not  commit  trespass,  and  if 
they  do  not  do  that,  but  suffer  the  children  to  wander  away  upon 
other  people's  property,  the  children  go  there  at  their  own  risk, 
and  the  negligence  is  contributory  on  the  part  of  the  parties  allow- 
ing  them  to  wander  where  they  have  no  right.  And  this  negligence 
of  the  parents  is,  for  the  purposes  of  legal  remedy,  imputable  to 
the  children  themselves.  This  instruction  was  probably  given  in 
reliance  upon  Hargreaves  v.  Deacon,  25  Mich.  1,  which  was  such 
a  case  as  the  instructionsupposedJ' 

The  learned  judge  then  proceeds  to  show  from  the  facts  that  the 
child*  was  not  a  trespasser,  and  that  no  negligence  could  be  imputed 
to  the  father  or  the  child,  and  reverses  the  judgment. 

The  case  came  to  this  court  ftg^^in,  and  is  reported  in  the  57  Mich. 
—  and  23  N.  W.  Rep.  606.  The  case  was  tried  in  the  Circuit 
Court  for  the  county^  of  Marquette,  and  judgment  there  rendered 
in  favor  of  the  plaintiff,  and  affirmed  in  this  court. 

It  was  a^ain  contended  in  the  trial  in  the  circuit,  and  on  argu- 
ment in  this  court,  that  the  father  of  the  plaintiff  was  grossly 
negligent  in  permitting  the  plaintiff,  a  boy  of  about  eight  years,  to 
be  about  the  shed  where  he,  the  father,  knew  dynamite  and  explo- 
sives were  stored.  The  matter  was  not  passed  upon  by  this  court, 
as  it  was  considered  to  be  a  question  for  the  jury,  whose  'finding 
could  not  be  disturbed  by  us.  A  claim  was  made,  however, 
further,  that  the  plaintiff's  mother,  in  his  presence,  made  the  state- 
ment that  the  boy  had  been  frequently  warned  of  the  presence  of 
the  explosives  and  told  to  let  them  alone.  The  plaintiff,  at  the 
time  this  remark  of  the  mother  was  made,  was  under  the  influence 
of  an  ansesthetic,  and  the  physician  could  not  say  that  he  was  in 
a  condition  to  understand  what  was  going  on.  The  circuit  judge, 
on  the  trial  below,  ordered  the  statement  of  the  mother  to  l)e 
stricken  from  the  testimony.  Error  was  alleged  upon  this  ruling, 
and  it  w^s  argued  in  this  court  that  the  mother,  as  well  as  the 
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father,  was  the  natnral  guardian  of  the  boy,  and  that,  as  such 
guardian,  she  was  chargeable  with  care  of  him ;  aud  her  negligence 
was  imputable  to  him.  From  this  it  was  further  claimed  that  her 
admissions  were  admissible  against  him  to  prove  his  or  her  fault. 

Chief-Justice  Cooley,  in  referrinff  to  this  last  contention,  very 
clearly  and  pertinently  disposed  of  it  in  the  following  language : 
^^No  authority  is  cited  to  this,  and  we  ai*e  aware  of  none.  The 
natural  guardian  has  no  power  to  admit  awav  the  rights  of  the 
ward  whose  person  is  committed  to  his  custody.  He  is  guardian 
of  the  person  only,  having  no  control  of  any  estate  the  ward  may 
possess,  and  could  not  be  given  a  control  except  on  judicial  pro- 
ceedings and  after  giving  security  for  responsible  care.  This  being 
so,  it  cannot  be  plausibly  claimed  that  by  an  irresponsible  admis- 
sion he  may  deprive  his  ward  of  important  rights.  A  right  of  ac- 
tion is  as  much  property  as  is  a  corporal  possession,  and,  in  the 
case  of  a  minor,  is  protected  by  law  in  the  same  way  and  under  the 
same  securities.  The  mother  could  not  release  it,  even  for  full 
consideration  and  by  the  most  formal  instrument ;  much  less,  there- 
fore, could  she,  by  mere  word  of  mouth,  when  not  under  oath,  or 
otherwise  chargeable  with  responsibility,  destroy  his  right  of  action 
by  her  admissions.  The  circuit  judge  was  therefore  right  in  hi» 
ruling." 

This  argument  of  the  learned  judge  seems  to  me  to  be  irrefutable^ 
and  if  so,  the  query  arises  whether  this  same  natural  guardian  can, 
by  his  conduct,  by  his  negliffence  either  voluntary  or  involuntary, 
destroy  a  right  of  action  which  he  cannot  admit  away  by  word  of 
mouth  or  the  most  formal  writing.  It  seems  plain  to  me  that  he 
cannot,  but  I  shall  speak  of  this  further  on. 

In  the  case  of  Keyser  v.  Chicago  &  G.  T.  K.  Co.,  56  Mich.  65^^ 
the  question  of  the  parents'  negligence  was  again  brought  to  the 
attention  of  this  court.  In  the  opinion  iiled  m  that  case  Justice 
Sherwood  rejected  the  doctrine  that  the  child,  two  and  one  half 
years  old,  could  be  a  trespasser  upon  the  railroad  track  to  the  ex- 
tent of  subjecting  himself,  without  the  right  of  redress,  to  the 
negligent  acts  or  omissions  of  the  defendant  company,  and  said 
that  tlie  question  of  the  parents'  negligence  was,  under  the  circnm- 
stances,  properly  submitted  to  the  jury. 

It  is  also  claimed  that  in  two  other  cases  this  court  has,  in  effect, 
adopted  the  New  York  and  Massachusetts  rule  as  to  the  negligence 
of  the  parents  being  a  bar  to  the  right  of  action  upon  the  part  of 
the  child.  Hargreaves  v.  Deacon,  25  Mich.  1 ;  East  Saginaw  C. 
K.  Co.  V.  Bohn,  27  Mich.  503. 

I  can  find  no  shadow  of  authority  for  this  claim  as  regards  the 
first-named  case,  as  the  negligence  of  the  parents  of  the  child  is  not 
even  so  much  as  mentioned  in  the  opinion  filed  in  that  case.  In 
the  latter  case,  the  point  was  made  by  the  defendant  that  the 
mother  of  the  child  was  negligent  to  such  a  degree  as  to  preclude 
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the  recovery  by  the  infant.  It  was  simply  held  in  that  case  in  this 
court  that  the  mother,  from  the  facts,  could  not  be  presumed  to 
have  been  negligent.  The  question  whether  such  negligence,  if  it 
had  existed,  would  have  prevented  the  right  of  action,  was  not 
passed  upon,  except  by  inference. 

It  may  be  contended  that  these  decisions  of  our  court,  above  re- 
ferred to,  have  assumed,  by  inference  at  leasts  that  the  negligence 
of  the  parents  would  defeat  an  action  in  the  name  and  right  of  the 
infant.  Be  this  as  it  may,  it  has  certainly  been  treated  as  a  proper 
question  for  the  jury  to  decide  in  most  cases ;  and  in  this  particular 
case.  I  am  satisfied,  if  the  rule  be  as  claimedj^that  there  was  no 
error  in  submitting  the  question  to  the  jury. 

But  I  am  not  content  to  let  the  question  pass  as  a  settled  one  in 
this  State.  At  least  I  am  not  willing  to  assent  to  the  proposition 
that  the  negligence  of  any  other  person  can  become  the  contributory 
negligence  of  a  plaintiff  without  his  fault.  It  is  settled,  and  must 
be  so,  that  a  child  of  tender  years,  of  the  age  of  this  child  in  the 
case  at  bar,  is  not  capable  of  fault  or  negligence  in  itself,  and,  if 
not.  I  fail  to  perceive  how,  by  any  course  of  reasoning,  it  can  be 
made  responsible  for  the  fault  of  another,  no  matter  whom  it  may 
be.  I  cannot  better  state  my  own  convictions  than  to  use  the 
language  of  the  Supreme  Court  of  Ohio,  Welch,  J.,  as  follows : 
"  It  is  well  settled  that  an  adult  person  capable  of  self-control  can- 
not recover  for  injuries  occasioned  by  negligence,  when  he  has 
himself  been  guilty  of  negligence  which  contributed  to  the  result. 
This  rule  of  law  is  founded  upon  reason  and  considerations  of  jus- 
tice and  public  policy,  which  it  seems  to  us  are  wholly  inapplicable 
to  the  case  of  an  infant  plainti£E.  These  reasons  and  considerations 
are:  (1)  the  mutuality  of  the  wrong,  entitling  each  party  alike, 
where  both  are  injured,  to  his  action  against  the  other,  if  it  entitles 
either;  (2)  the  impolicy  of  allowing  a  party  to  recover  for  his  own 
wrong;  and  (3)  the  policy  of  making  the  personal  interests  of 
parties  dependent  upon  their  own  prudence  and  care.  All  these 
are  wanting  in  the  case  of  an  infant  plaintiff.  Ko  action  can  be 
maintained  against  him  for  the  negligence  of  his  parent  or  custo- 
dian ;  and  it  is  diflScult  to  perceive  what  principle  of  public  policy 
is  to  be  subserved,  or  how  it  can  be  reconciled  with  justice  to  the 
infant,  to  make  his  personal  rights  dependent  upon  the  good  or  bad 
conduct  of  others.  It  is  the  old  doctrine  of  the  father  eating 
grapes,  and  the  child's  teeth  being  set  on  edge.  The  strong  objec- 
tion to  it  is  its  palpable  injustice  to  the  infant.  Can  it  be  true, 
and  is  such  the  law,  that  if  only  one  party  offends  against  an  in- 
fant he  has  his  action,  but  that  if  two  onend  against  him,  their 
faults  neutralize  each  .other,  and  he  is  without  remedy?  His  right 
is  to  have  an  action  against  both," 

The  contrary  doctrine  would  abandon  the  young  and  helpless, 
whom  the  courts  are  bound  to  protect,  to  the  not  always  tender 
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mercicB  of  parents  and  guardians,  and  to  wanton  ill  treatment  and 
injury  without  hope  of  redress.  Parents  are  of tentimes  improvi- 
dent and  careless,  without  any  wickedness  of  heart  or  evil  intent, 
and  guardians  are  apt  to  be  more  careless  and  negligent  of  their 
wards  than  parents  are  of  their  children.  The  iiicapacitj'  of  the 
cliild  should  not  be  made  to  expose  it  to  hurt  or  death,  without 
redress  or  remedy,  because  of  the  fault,  wanton  or  careless,  of  its 
iiatural  protectore.  The  law  aims  to  guard  and  shield  children  of 
tender  years  from  the  abuse  of  parents  as  well  as  of  strangers. 
Why,  then,  should  the  fault  of  the  parent, — his  wrong  against  the 
c'hild, — ^if  contributing  to  the  wrong  of  a  stranger,  exonerate  the 
latter  ? 

Judge  Cooley,  in  his  work  upon  Torts,  in  a  note  to  his  discus- 
sion of  this  question,'  on  p.  682,  says  that  it  may  be  urged  with 
some  plausibility  that  the  doctrine  of  the  New  York  court  "is 
more  likely  to  guard  the  interest  of  children  and  imbeciles  than 
is  the  opposite.  If  a  heartless  parent  may  suffer  a  child  to  take  his 
first  lessons  in  walking  in  the  crowded  streets  of  a  city,  and  then 
when  he  is  injured  or  billed,  as  in  all  probability  he  would  be,  may 
recover  for  such  injury  or  killing  on  the  ground  that  the  child 
liimself  is  too  young  to  be  chargeable  with  negligence,  there  will 
not,  perhaps,  be  wanting  depraved  custodians  of  children,  un- 
restrained t>y  any  considerations  of  humanity,  willing  enough  to 
count  upon  probable  gains  from  such  reckless  conduct." 

But  this  argument  must  be  predicated  upon  rare  exceptions  to 
the  general  rule  of  human  conduct,  and  presupposes  eases  where 
pai*ents  are  willing  to  maim  or  murder  their  onspring  from  avari- 
cious motives.  W  hile  such  extreme  and  wicked  cases  may  exist, 
they  are  in  this  enlightened  age,  and  in  our  civilization,  of  very  rare 
occurrence,  and  it  will  not  do  to  found  the  policy  of  our  law  upon 
them.  It  is  the  child  that  is  to  be  guarded  and  protected  bv  the 
courts ;  and  the  care  cannot  be  too  tender,  nor  the  means  of  deienoe 
against  injury  to  effective.  There  are  a  thousand  cases  of  careless- 
ness or  recklessness,  without  wantonness,  to  one  of  actual  evil  in- 
tent, and  the  policy  of  the  law  ought  to  be  shaped  as  against  the 
former.  Therefore,  if  the  injury  is  occasioned  by  the  n^ligenoe 
of  the  defendant, — if  the  child  be  injured  when  it  ought  not  to 
have  been  if  reasonable  and  proper  means  of  precaution  had  been 
used,  the  negligence  or  fault  of  the  parent  or  guardian  ought  not, 
in  my  opinion,  to  be  taken  into  account. 

If  the  father  or  other  person  be  suing  on  his  own  account  for 
damages  to  him,  arising  irom  loss  of  service,  then  the  contribntoxy 
negligence  of  the  person  so  suing  applies,  as  in  other  cases ;  but 
when  the  child  brings  the  action,  it  should  not  be  made  responsible 
for  another's  fault  beyond  its  consent  or  control.  This  little  eirl 
should  not  hobble  upon  crutches  through  life,  because  its  momer 
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was  inooneiderate  and  careless  of  its  welfare  and  safety,  if  the 
employees  of  the  defendants  are  blamable  for  the  loss  of  its  limb. 

I  agree  with  Justice  Sherwood  in  the  case  heretofore  cited 
(Keyser  v.  Chicago  &  G.  T.  R.  Co.,  56  Mich.  559^,  that  this  child 
cannot  be  made  or  considered  a  trespasser  upon  tne  track  of  tliis 
railroad  company ;  and  the  weight  of  authority  elsewhere  is  de- 
cidedly against  the  position  that  a  child  of  the  age  of  this  one  can 
be  a  trespasser,  so  as  to  justify  or  excuse  the  negligence  of  the  com- 
pany, if  such  negligence  is  found.  Lynch  v.  I^urdin,  1  Ad.  &  EL 
(N.  S.)  29 ;  Sioux  Ci^  &  R  R.  Co.  v.  Stout,  17  Wall.  667 ; 
Daley  v.  Norwich  &  W.  R.  Co.,  26  Conn.  691 ;  Birge  v.  Gardi- 
ner, 19  Conn.  507 ;  Chicwo  &  A.  R.  Co.  v.  Gregory,  58  111.  226 ; 
Kay  V.  Pennsylvania  R.  Co.,  65  Pa.  269 ;  Bellefontaine  &  L  R. 
Co.  V.  Snyder,  18  Ohio  St.  400 ;  Isabel  v.  Hannibal  &  St.  J.  R. 
Co.,  60  Mo.  476 ;  Keflfe  v.  Milwaukee  &  St.  P.  R.  Co.,  21  Minn. 
207  ;  Kansas  C.  R.  Co.  v.  Fitzsinnnons,  22  Kan.  686. 

A  child  of  such  a  tender  age  as  to  be  inca])abl6  of  negligence 
cannot  well  become  a  trespasser.  The  circuit  judge  was  right  in 
instructing  the  jury  that  the  little  girl  was  not  a  trespasser. 

3.  I  think  the  second  request  of  the  defendant  should  have  been 
given,  to  wit :  •*  The  railroad  law  of  this  State  (art.  4,  §  8)  lays 
upon  the  railroad  commissioners  of  this  State  the  duty  ^^^^  ^  ^^^ 
of  determining  the  necessity  of  establishing  a  flagman  ^>^mai^b» 
upon  any  particular  street  crossing  of  a  railwav  ;  and 

upon  the  testimony  and  under  the  pleadings  in  this  case  the  absence 
oi  a  flagman  at  Summit  Avenue  is  no  evidence  of  negligence  on  the 
part  of  the  receivers." 

No  reference  was  made  to  this  matter  in  the  charge  of  the  court ; 
and  it  may  well  be  considered,  when  a  request  is  specifically  made, 
and  it  is  refused,  that  the  jury  will  take  such  refusal  as  a  liberty  to 
infer  that  the  request  is  wrong  in  law,  unless  some  explanation  is 
made  by  the  court  of  the  i*ea6on8  of  such  refusal,  to  rebut  such 
natural  inference.  It  is  contended  by  the  counsel  for  plaintiff  that 
no  claim  of  negligence  on  this  account  was  made  upon  the  trial ; 
but  evidence  of  this  nature  was  introduced,  and  the  i*eque6t  which 
ought  to  have  been  given  denied  and  we  cannot  say  it  did  not 
have  some  influence  upon  the  jury  in  determining  the  question  of 
the  negligence  of  the  company. 

4.  *^  The  fact  that  the  engiil^  of  the  train  was  backing,  tender 
foremost,  hauling  the  train  behind  the  engine,  is  no  evidence  of 
negligence  on  the  part  of  the  defendants,  and  is  not  so  charged  in 
the  declaration."  This  request  was  refused,  and  no  gBouonoh. 
reference  made  to  it  in  the  charge  of  the  court.  For  w  ""  *^**" 
the  reasons  given  in  reference  to  the  third  proposition,  there  was 
•error  in  this  refusal,  as  tlie  charge  was  proper  and  should  have 
been  given.    The  engine  being  reversed  might  call  for  greater  vig- 
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ilanoe  on  the  part  of  the  train  hands  in  looking  out,  bat  of  itself 
was  no  evidence  of  negligence. 

5.  It  is  claimed  that  thei'e  is  no  evidence  tending  to  show  the 
want  of  a  proper  lookout  upon  the  train.  I  think  uiere  was  sach 
evidence.  It  is  true  the  bnikemen  were  on  the  top  of  the  cars  and 
in  a  proper  position  as  lookouts,  but  there  is  testimony  tending  to 
Lookout.  show  that  the  J  did  not  look  ahead  for  obstructions  on  the 
track,  as  they  ought  to  have  done.  One  of  them  testified  that  he 
could  have  seen  tlie  child  had  he  looked,  but  his  business  was  more 
particularly  to  see  if  the  cars  kept  in  place.  The  others  testified 
they  did  not  see  the  child,  but  do  not  claim  that  they  looked 
out  for  any  one  upon  the  track.  It  was  especially  the  duty  of  the 
train  hands,  in  passing  over  a  street  crossing  where  no  flagman  was 
employed,  to  keep  a  vigilant  lookout  forepersons  or  vehicles  upon 
the  track.  There  was  an  unobstructed  view  of  this  track  for  two 
miles  before  reaching  Summit  Avenue,  and  from  all  the  evidence 
in  this  record  I  cannot  say  that  the  jury  were  not  warranted  in  find- 
ing negligence  in  this  respect.  Kor  can  the  charge  of  the  court  be 
criticised  as  to  this  branch  of  the  case. 

6.  I  think  there  was  evidence  tending  to  show  the  child  was  on 
the  crossing,  though  she  was  endeavoring,  at  the  time  of  the  acci- 
dent, to  reach  the  premises  of  defendants  by  crawling  across  the 
cattleguard  or  culvert. 

7.  The  question  of  the  weight  of  testimony  as  to  tlie  blowing  of 
the  whistle  and  ringing  of  the  bell  was  for  the  jury,  and  properly 
submitted  to  them. 

8.  Upon  the  opening  of  defendants'  counsel  after  the  plaintifi 
had  rested,  he  attempted  to  explain  the  evidence  that  he  should  in- 
troduce in  defendants'  behalf  oy  a  diagram  of  the  premises.  He 
was  not  permitted  to  use  this  diagram  hj  the  court.  We  think  he 
should  have  been  allowed  to  do  so. 

I  find  no  other  error  in  the  proceedings.  Because  of  those 
noted  above,  a  new  trial  must  be  granted,  and  the  judgment  below 
reversed,  with  costs. 

Sherwood,  J. — ^I  concur  in  the  result. 

Campbell,  Ch.  J. — I  concur  in  granting  a  new  trial.  But  I  do 
not  think  the  so-called  discrediting  testimony  of  the  flagman  was 
competent.  Had  the  case  gone  upon  his  negligence  as  a  ground 
of  action,  it  mi^bt  have  been  competent  impeaching  testimony ; 
but  there  can  be  no  impeachment  on  irrelevant  matters.  The 
question  of  imputed  negligence  does  not  seem  to  me  to  be  neces- 
sarily involved  m  the  case,  and  I  do  not  think  it  desirable  to  dis- 
cuss its  limitations. 

Chahplin,  J.,  concurred. 
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Chigago  and  Kobthwestebn  B.  Oo. 

Snydeb. 

I 

{Admnoe  CSxm,  lUiims.    Juns  12,  1886.) 

The  defeodants  are  corporations  owning  and  operating  lines  of  railroadB 
that  cross  and  intersect  each  other.  The  companies  maintained  at  such 
croflsinff  a  joint  agent,  who  was  in  the  joint  employment  of  both  companies. 
It  was  his  duty  to  regulate,  direct,  and  control  the  passing  of  all  locomo- 
tive engines  and  cars  over  the  crossing  so  as  to  prevent  accidents,  by  certain 
signids  known  to  all  the  employees  of  the  companies.  The  deceased  was  in 
charge  of  a  certain  train.  Signal  was  given  by  the  agent  for  the  train  to 
move  over  the  crossing,  and  at  a  moment  when  it  was  too  late  to  stop  the  train 
the  signal  was  reversed  thereby  directing  another  train  on  the  other  track  to 
pass  over  the  crossing.  The  trains  coUid^  at  the  crossing,  and  the  deceased, 
who  was  a  conductor,  was  killed.  His  administrator  brought  an  action 
against  the  companies  for  damages.  The  evidence  was  connicting  on  the 
part  of  the  defendant.  JBbld,  that  it  was  improper  to  select  isolated  por- 
tions of  evidence  and  give  them  prominence  by  calling  the  attention  of  the 
jury  especially  to  them  in  an  instruction;  but  where  the  instruction  in  sub- 
stance informed  the  jury  that,  if  they  found  from  the  evidence  the  facta 
alleged  in  the  declaration  and  relied  upon  as  proved,  recitine  them,  then  the 
verdict  should  be  for  the  plaintiff,  it  was  not  a  violation  oi  the  above  rule. 

Where  the  jury  find  from  the  evidence  that  the  deceased,  at  the  time  of 
the  accident  was  in  the  exercise  of  due  care  it  does  not  follow  that  the 
defendants  are  therefore  liable.  The  engineer  and  brakeman  in  charge 
of  the  train  under  the  deceased  conductor  may  have  been  guilty  of  gross 
neffligenoe  in  the  discharge  of  their  respective  duties,  which  may  have  con^ 
tributed  to  the  conductor's  death,  and  yet  the  plaintiff  could  not  recover. 

The  law  requires  that  all  trains  upon  any  railroad  in  the  State  of  Illinois 
which  crosses,  or  intersects,  or  is  crossed  by  any  other  railroad  upon,  the 
same  level,  shall  be  brought  to  a  full  stop  at  a  distance  not  less  than  200  nor 
more  than  800  feet  from  the  point  of  intersection.  If  the  train  undercharge 
of  the  deceased  as  conductor  was  not  brought  to  a  full  stop  at  a  distance  of 
more  than  200  feet  from  the  crossing  of  the  tracks,  and  if  the  failure  to  stop 
the  train  contributed  to  the  injury,  the  plaintiff  cannot  recover. 

An  instruction  that  ''ruling  of  this  court  requires  that  the  servants  of  the 
same  master,  to  be  co-employees  so  as  to  exempt  the  master  from  liability 
on  account  of  injuries  sustained  by  one  resulting  from  the  negligence  of  the 
other,  shall  be  directly  co-operating  with  each  other  in  a  particular  business 
in  the  same  line  of  employment,  or  that  their  usual  duties  shall  bring  them 
habitually  together,  so  that  they  may  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution,"  was  properly  refused. 

Appeal  from  a  judgment  of  the  Appellate  Court,  First  District, 
afiSrming  a  judgment  of  the  Cook  County  Superior  Court  in  favor 
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of  plaintiff  in  an  action  to  recover  damages  for  the  death  of  her 
hnsband,  alleged  to  have  been  caneed  by  negligence.    Beversed. 

The  facte  are  stated  in  the  opinion. 

W.  O.  Gaudy  for  appellant  C.  &  N.  W.  R  Co. 

JS.  Walker  for  appellant  C,  M.  &  St.  P.  R.  Co. 

Mason  B.  Loamia  and  Louis  Munaon  for  appellee. 

Craig,  J. — This  was  an  action  bronelit  b;  Mary  A.  Snyder,  ad- 
ministratrix of  the  estate  of  John  H.  Snyder,  deceased,  against  the 
Cliicago  &  Northwestern  S.  Co.  and  Chicago,  Milwaukee  &  St 
Paul  K.  Co.,  to  recover  damages  caused  by  the  death  of  her  hus- 
band, who  was  killed  on  the  7th  day  of  October,  1882,  by  a  col- 
FAcn.  lision  of  two  trains  of  said  defendants  at  a  crossing  near 

Western  Avenue,  in  Chicago.  It  is  averred  in  substance  in  the 
declaration  that  the  two  defendants  are  corporations  owning  and 
operating  lines  of  railroads  that  cross  and  intersect  each  other  at 
grade  in  the  dty  of  Chicago ;  that  said  companies  maintained  at 
such  crossing  a  joint  agent,  who  was  in  the  joint  employment  of 
both  companies,  whose  duty  it  was  to  regulate,  direct  and  control 
the  passing  of  all  locomotive  engines  and  cars  over  said  crossing  so 
4is  to  prevent  accidents,  by  means  of  certain  signals,  well  understood 
by,  and  known  to,  all  the  agents  and  employees  of  said  companies ; 
^uad  that  it  was  the  duty  of  such  employees  to  observe  the  signals. 
That  John  H.  Snyder  was  a  conductor  in  the  employ  of  the  Chi- 
-cago  &  Korthwestern  Co.,  having  the  charge  of  a  certain  locomo- 
tive engine  and  car  thereto  attached,  belonging  to  said  last-named 
•company ;  that  at  the  time  of  the  allegea  injury,  Snyder  was  in 
•charge  of  and  upon  a  certain  train  of  cars  and  engine,  and  that  he, 
•and  those  engaged  with  him  in  the  management  of  said  train,  were 

.  in  the  exercise  of  due  care  and  diligence,  observing  the  proper 
signals  made  by  the  joint  agent  or  employee  at  said  crossing, 
directing  the  said  Snyder,  as  such  conductor,  to  approach  and  pass 
over  the  said  crossing  with  his  said  train  of  cars ;  and  that,  after 
Snyder  had  approached  within  so  short  a  distance  of  said  crossing 
that  it  was  impossible  to  stop  his  engine,  the  said  joint  agent, 
without  due  care,  reversed  or  changed  his  signal,  thereby  directing 
a  locomotive  engine  and  train  of  cara  thereto  attached,  belonging 
to  the  said  Chicago,  Milwaukee  &  St.  Paul  Co.,  to  pass  over  said 
crossing ;  and  that  in  consequenee  of  such  signal  said  trains  collided 
at  said  crossing,  causing  the  injury  to  and  death  of  said  Snyder. 

In  the  second  count  it  is  averred  that  Torrence,  the  joint  agent 
of  the  defendants,  so  carelesslv,  negligently  and  improperly  oper- 
ated and  controlled  the  semaphore,  and  the  engine  and  car  of  the 
Northwestern  Co.,  and  the  train  of  the  St.  Paul  Co.,  that,  without 
the  fault  or  neffli^noe  of  Snyder,  or  those  under  bis  direetioiiy 

.  there  was  a  collision,  by  which  Snyder  was  killed. 
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To  the  declaration  the  defendants  pleaded  the  general  issne,  and 
on  a  trial  of  the  canse  in  the  Superior  Conrt  of  Cook  County,  the 
plaintiff  recovered  a  judgment  for  $5000,  which,  <m  appeal,  wag 
affirmed  in  the  appellate  conrt. 

No  question  has  been  raised  in  regard  to  the  decision  of  the 
court  in  the  admission  or  exclusion  or  evidence ;  but  it  is  claimed 
that  the  court  erred  in  giving  plaintiff's  third  instruction,  and  in 
refusing  instructions  Nos.  2,  4  and  5  asked  in  behalf  of  the  St» 
Paul  Co.,  and  instruction  No.  6  asked  by  the  Northwestern  Co. 

The  third  instruction  given  for  the  plaintiff  was  as  follows : 

"  3.  The  junr  are  instructed  that  if  the^  find  from  the  evidence 
that  John  H:  Bnyder,  the  deceased,  was  mjnred  by  a  collision  of 
the  cars  of  the  Chicago,  Milwaukee  &  St.  Paul  K.  Co.,  and  the 
Chicago  &  Northwestern  R.  Co.,  the  defendants  in  this  case,  at 
the  crossing  of  the  railroad  tracks  of  the  said  companies  in  the  city 
of  Chicago,  on  or  about  the  7th  day  of  October,  A.  D.  1882,  and 
that  by  reason  of  said  injuries  he,  the  said  John  H.  Snyder,  after- 
wards, on  the  same  day,  died ;  and  if  the  jury  further  find  from 
the  evidence  that  said  collision  occurred  solely  by  reason  of  the 
gross  ne^ligenc^  of  one  H.  E.  Torrence  in  and  about  the  manage- 
ment and  operating  of  the  semaphore  or  signal  light  at  or  near  said 
crossing;  and  that  at  the  time  of  such  colhsion  he,  the  said  11.  E. 
Torrence,  was  in  the  joint  employment  of  the  two  defendant  com- 
panies in  and  about  the  management  and  operation  of  said  sema- 
Shore  or  signal  lights ;  and  if  the  jury  further  find  from  the  evi- 
ence  that  at  the  time  of  such  collision  and  injury  the  said  John 
H.  Snyder  was  a  conductor  in  the  employ  of  the  Chicago  &  North- 
western R.  Co.,  one  of  the  defendants  having  the  control  and 
management  of  the  way  car  and  engine  of  said  last-named  com- 
pany m  question,  and  was  at  the  time  aforesaid  exercising  due  and 
proper  care,  caution  and  diligence  of  such  conductor  in  and  about 
the  control  and  management  of  said  way  car  and  engine,  and  for 
his  own  personal  safety,  and  that  at  and  before  the  time  of  said 
collision  and  injury  the  said  John  H.  Snyder  and  H.  E.  Torrence 
were  employed  in  different  departments  of  labor,  wholly  discon- 
nected with  each  other,  and  were  not  associated  with  each  other  in 
the  performance  of  their  respective  employments,  and  could  have 
no  control  over  or  influence  upon  the  conduct  of  each  otlier ;  and  if 
the  jury  further  find  from  the  evidence  that  thesaid  John  H.  Snyder 
left  surviving  him  a  widow  who  is  stilllivinff,  and  that  such  widow 
was  pecuniarily  injured  by  reason  of  the  deatli  of  the  said  John 
H.  Snyder,  as  aforesaid,  and  that  such  widow  is  the  plaintiff  hei'e- 
in,  and  was,  at  the  time  of  the  commencement  of  this  suit,  tlio  ad' 
ministratrix  of  the  estate  of  the  said  John  H.  Snyder,  deceased^ 
then  the  jury  should  find  both  of  the  defendants  guilty,  and  should 
give  to  the  plaintiff  such  damages  as  from  the  evidence  the  jury 
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shall  deem  a  fair  and  jnst  compensation  for  the  pecaniarj  injnrj, 
if  anj,  resulting  from  snch  death  to  the  said  widow,  not  exceeding 
the  sum  of  $5000." 

Several  objections  have  been  made  to  this  instruction.  First, 
tliat  it  assumes  as  true  the  negligence  of  Torrence.  If  the  instruc- 
tion was  liable  to  the  objection  urged,  it  would  certainly  be  erro- 
imTEuoTioin  neous,  because  it  was  for  the  jury  to  determine  from  the 
ooMiDBBBD.  evidcncc  who  had  been  guilty  of  negligence,  and  it  was 
not  within  the  province  of  the  court  to  direct  the  jury  in  the  in- 
structions that  any  pei-son  was  negligent,  or  assume  as  a  fact  in  the 
instructions  the  negligence  of  Torrence  or  any  of  tiie  parties  al- 
leged to  be  responsible  for  the  accident.  That  the  collision  of  the 
trains  resulting  in  the  death  of  Snyder  occurred  through  the  negli- 
gence of  some  one,  was  a  fact  over  which  there  was  no  controversy ; 
it  was  for  the  jury  to  determine  from  the  evidence  who  had  been 
guilty  of  the  negligent  act.     Tlie  language  of  the  instruction  c^m- 

f)lained  of  is  :  ^'  If  the  jury  find  from  the  evidence  that  said  col- 
ision  occurred  solely  by  reason  of  gross  negligence  of  one  H.  E. 
Torrence  in  operating  the  semaphore,"  etc.  JN'o  reasonable  con- 
sti*uction  of  this  language  could  convey  the  idea  to  the  mind  of  the 
jury  that  any  one  was  negligent,  but,  on  the  other  hand,  the  jury 
was  in  plain  terms  informed  that  such  fact  must  be  found  by  them 
from  the  evidence.  .  But  if  there  was  any  doubt  in  regard  to  the 
construction  of  the  language  used,  the  jury  could  not  be  misled, 
as  the  court  in  the  first  instruction  given  informed  the  jury  that 
they  should  not  regard  anything  contained  in  any  of  the  instruc- 
tions as  intimating  in  the  slightest  degree  any  opinion  of  the  court 
as  to  what  any  of  the  facts  are,  but  they  should  determine  from 
the  evidence,  and  from  that  alone,  what  are  the  facts.  This  was  a 
qualification  of  every  instruction  in  that  branch  of  the  case,  and  in 
such  plain  words  that  no  jury  of  ordinary  intelligence  could  be 
misled.  The  second  objection  to  the  instruction  is,  that  it  sums  up 
all  the  facts  on  which  plaintiff  sought  to  recover,  giving  them  un- 
due and  unfair  prominence,  and  omits  to  state  tlie  facts  in  the 
defence.  The  instruction  is  somewhat  lengthy,  and  may  be  liable 
to  criticism  for  that  reason,  but  that  is  not  the  point.  The  ques- 
tion is  whether  it  is  erroneous.  This  court  has  held  in  several 
cases  that  where  the  evidence  is  conflicting,  it  is  improper  to  select 
isolated  portions  of  the  evidence  and  give  them  prominence  by 
calling  the  attention  of  the  jury  especially  to  them  in  an  instruc- 
tion ;  out  we  do  not  regard  this  instruction  liable  to  this  objection. 
The  instruction,  in  substance,  informed  the  jnrv  that  if  thev  found 
from  the  evidence  the  facts  alleged  in  the  declaration  and  relied 
upon  as  proven,  reciting  them,  tliat  then  the  verdict  should  be  for 

flaintiff.     Such  an  instruction  was  offei*ed  in  Frame  v.  Badger,  79 
11.  442,  where  it  is  said :  "  The  court  should  always  instruct  that 
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if  the  facts  Inyolved  in  the  issue  are  proved^  reciting  them,  tliey 
should  find  for  the  party  in  whose  favor  they  shall  find  the  facts. 
Here  no  prominence  is  given  to  any  particular  fact  in  the  case, 
but  the  jury  are  merely  directed  that  if  they  find  from  the  evi- 
dence  that  the  facts  relied  upon  by  the  plaintiff  have  been  proven, 
reciting  them,  then  the  plaintiff  may  recover.  We  perceive  no 
valid  objection  to  an  instruction  of  this  character. 

There  is,  however,  one  serious  objection  to  the  instructicm.  It 
will  be  observed  that  it  is  averred  in  both  counts  of  the  declaration 
that  Snyder  and  those  engaged  with  him  in  the  management  of  the 
train  were  in  the  exercise  oi  due  care.  But  by  the  instruction,  the 
jury  were  directed  that  if  they  found  from  the  evidence  that  the 
collision  occurred  solely  by  reason  of  gross  negligence  of  Torrence, 
the  plaintiff  might  recover  if  the  jury  further  found  from  the 
evidence  that  Snyder  was  exercising  due  and  pix)per  care,  caution, 
and  diligence  as  conductor  of  the  train.  Under  this  part  of  the 
charge  to  the  jury,  the  engineer  and  brakeman  in  charge  of  the 
train  under  Snyder  may  have  been  guilty  of  ^ross  negligence  in 
the  discharge  of  their  respective  duties,  which  may  have  contrib- 
uted to  Snyder's  death,  and  yet  the  plaintiff  could  recover.  We  . 
do  not  understand  this  to  be  a  sound  proposition  of  law.  If 
Snyder's  co-employees  in  charge  of  the  train  under  him  were  guilty 
of  negligence  which  contributed  to  his  death,  he  is  chargeable  with 
such  negligence,  and  the  negligence  of  those  under  Snyder  would 
defeat  a  recovery.  Suppose  the  bnikeman  had  notified  the 
engineer  that  they  were  signalled  not  to  cross,  in  ample  time  to 
enable  him  to  stop  the  train,  but  he  refused  to  regard  the  notice 
and  recklessly  ran  on  the  other  train,  it  could  scarcely  be  pretended 
that  Snyder's  representatives  could  recover. 

The  court  refused  an  instruction  asked  by  defendant,  Chicago, 
Milwaukee  &  St.  Paul  Co.,  as  follows : 

"  2.  The  court  further  instructs  the  jury  that  the  law  requires 
all  trains  upon  any  railroad  in  this  State  which  crosses  or  intersects, 
or  is  crossed  by  any  other  railroad  upon  the  same  level,  shall  be 
brought  to  a  full  stop  at  a  distance  not  less  than  200  nor  more  than 
800  feet  from  the  point  of  intersection  or  crossing  of  such  road. 
And  if  the  jury  find  from  the  evidence  that  the  train  of  the 
Chicago  &  Northwestern  R.  Co.,  under  the  charge  of  the 
deceased  as  conductor  of  said  train,  was  not  brought  to  a  full 
stop  at  a  distance  of  more  than  200  feet  from  the  crossing  of  the 
tracks  of  the  Chicago,  Milwaukee  &  St.  Paul  K.  Co.,  and 
if  you  further  believe  from  the  evidence  that  the  failure  to 
stop  said  train  at  said  distance  from  said  crossing  contributed  to 
the  injury  complained  of,  or  if  you  believe  from  the  evidence  that, 
had  said  train  been  brought  to  a  full  stop  at  said  distance  from  said 
crossing,  the  collision  would   have  been  avoided^  then  you  must 
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fitd  for  the  doteidaflt  iha  ChicagOi  Hilwankoe  &  St  Panl  K. 
Co.'^ 

At  the  place  where  the  collision  occnrred  lesnlting^  m  the  death 
of  Sn  jder,  the  Ohicago  &  North weateni  R.  nina  east  and  west,  the 
Chicago,  Milwaukee  &  St.  Paul  B.  rang  sontheasterly^  crosBing  the 
Northwestern  tracks  at  an  angle.  Ninety  feet  west  of  the  crossing 
is  a  signal  box  where  a  semaphore  is  operated,  as  is  shown  by  a 
plat  in  the  record.  Torrence  had  charge  of  the  semaphore,  whose 
dnty  it  was  to  direct  the  crossing  of  sol  trains  on  both  railroads. 
When  he  threw  the  green  light  of  the  semaphore  on  the  track, 
trains  on  that  road  had  the  right  of  way,  while  the  red  light  on  the 
track  was  a  signal  for  trains  not  to  move.  At  the  time  of  the 
accident,  which  occurred  about  4  o'clock  in  the  morning  of  October 
7,  1882,  there  were  tliree  trains  at  the  crossing,  one  on  the  St.  Paul 
road  going  west,  one  on  the  Northwestern  going  west,  and  the 
train  under  the  control  of  Snyder  as  conductor  going  east.  The 
latter  train  was  last  at  the  crossing,  and  consisted  of  an  engine  and 
a  way  car  pushed  in  front  of  the  engine. 

There  is  a  conflict  in  the  evidence  in  regard  to  the  point  where 
Snyder's  train  was  stopped  before  undertaking  to  make  the  cross* 
ing.  The  fireman  on  the  engine  thinks  that  when  the  stop  was 
made  the  way  car  was  about  even  with  the  seniaphore,  which  wonld 
make  the  stop  only  90  feet  from  the  crossing.  There  was  other 
evidence  that  the  stop  was  made  sooner,  and  there  was  also 
evidence  tending  to  snow  that  the  train  made  no  stop  before 
making  the  crossmff.  But,  however  the  fact  may  be,  the  evidence 
was  such  that  the  defendants  had  the  right  to  go  to  the  jury  on 
that  question,  with  proper  instructions  from  the  court. 

There  was  ample  evidence  upon  which  to  predicate  an  instruc- 
tion like  the  one  in  question,  and  if  it  contained  a  correct  proposi- 
tion of  law,  which  it  did,  it  was  error  to  refuse  it. 

The  statute  imposed  the  duty  on  Snvder,  who  had  charge  of  the 
train,  to  bring  his  train  to  a  stop  not  less  than  200  feet  from  the 
coMTUBOTQftT  crossiug.  If  he  failed  to  comply  with  this  requirement 
nMu«BK».  Qf  the  law,  and  such  failure  contributed  to  the  injury, 
it  is  plain  that  the  plaintifl^  could  not  recover,  for  the  obvious  reason 
that  the  deceased  was  guilty  of  negligence  which  contributed  to 
the  injury.  In  refusing  the  instruction,  the  court  in  effect  held 
that  the  defendants  were  liable,  although  the  jury  might  find  from 
the  evidence  that  if  Snyder  had  observed  the  duty  enjoined  by  the 
statute,  the  collision  might  have  been  avoided.  We  don't  under- 
stand this  to  be  the  law. 

It  is,  however,  said  that  whatever  fault  there  may  have  been  in 
regard  to  the  faimre  to  stop  the  train  is  to  be  attributed  to  the 
engineer,  and  that  his  negligence  would  be  no  defence  to  an  injury 
received  by  Snyder.     The  evidence  shows  that  Snyder  was  the 
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conduetor  in  charge  of  die  train,  and  that  the  oondactor  controlled 
the  movement  of  the  train,  which,  as  we  understand  it,  is  always 
the  case ;  it  was,  therefore,  his  dnty  to  see  tliat  the  train  was  stopped 
at  snch  places  as  the  law  required,  and  if  he  failed  or  neglected  to 
perform  that  dnty,  it  is  right  that  the  consequences  resulting  from 
such  neglect  should  rest  upon  him. 

The  court  refused  defendant's  fourth  instruction  as  follows : 

''4.  If  the  jury  find  from  the  evidence  that  the  semaphore  signal 
was  first  given  to  the  train  of  the  Chicago  &  Northwestern  B.  Go. 
going  west,  to  make  such  crossing,  and  that,  after  such  train  had 
made  the  crossing,  the  semaphore  signal  was  then  given  to  the 
train  of  the  Chicago,  Milwaukee  &  St.  Paul  B.  Co.  to  proceed  and 
make  the  crossing,  and  was  not  given  to  the  train  of  the  Chicago 
&  Northwestern  B.  Co.  goin^  east,  you  will  find  for  the  defendant^ 
the  Chicago,  Milwaukee  &  St.  Paul  B.  Co." 

The  west-bound  train  on  the  Northwestern  road  was  first  at  the 
crossing,  and  hence  had  the  priority  of  right  to  make  the  crossing 
over  other  trains  which  arrived  at  a  later  time,  and  there  is  no 
dispute  in  regard  to  the  fact  that  the  proper  signal  was  given  this 
tram  to  make  the  crossing,  which  it  did.  As  respects  the  train 
going  east,  upon  which  Snyder  was  conductor,  it  was  contended, 
on  the  one  hand,  that  Tori'ence  had  given  the  proper  signal  for  this 
train  to  cross,  and  that  it  was  attempting  to  make  tne  crossing 
under  the  signal  given  when  .Torrence  changed  the  signal,  but  too 
late  for  Snyder  to  stop  his  train  and  avoid  the  collision ;  while,  on 
the  other  hand,  it  was  contended  that  after  the  west-bound  train 
had  ffone  over  the  crossing,  Torrence  at  once  gave  the  proper 
signal  to  the  train  on  the  St.  Paul  road  to  cross,  wliich  was  obeyed 
by  the  St.  Paul  train,  and  that  Snyder  negligently  failed  to  observe 
such  signal,  and  undertook  to  make  the  crossing  in  disregard  of 
such  signal.  There  was  evidence  introduced  on  the  trial  teuding^ 
to  prove  that  after  the  west-bound  train  on  the  Northwestern  road 
had  crossed,  the-  semaphore  signal  was  then  given  to  the  St.  Paul 
train  to  proceed,  and  that  train,  under  the  control  of  Snyder,  had 
no  right  then  to  move,  and  under  the  pleadings  and  evidence  we 
see  no  reason  why  the  instruction  was  not  proper*  It  may  be  true, 
as  suggested  in  the  argument,  that  the  semaphore  signal  to 
a  Northwestern  train  to  cross  might  be  an  invitation  to  trains  to 
cross  going  east  on  the  Northwestern  road  as  well  as  west,  but  if 
this  be  true  such  fact  does  not  militate  against  the  instruction,  as  it 
is  based  upon  the  theory  that  the  Northwestern  train  going  west 
had  crossed,  and  the  signal  was  changed  in  favor  of  the  St.  Paul 
road  before  Snyder's  train  started  to  make  the  crossing. 

The  refusal  of  the  court  to  give  defendants'  sixth  instruction  is 
assigned  for  error.  Without  entering  upon  a  discussion  of  this 
instruction,  it  is  sufficient  to  say  that  a  similar  instruction  was 
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before  us  in  a  late  ease  rRolling  Mill  v.  Johnson,  14  III.  59),  and  it 
was  there  said :  "  The  ruling  of  this  oonrt  requires  that  the  servants 
of  the  same  master,  to  be  oo-emplojees  so  as  to  exempt  the  master 
from  liability  on  account  of  injuries  sustained  by  one,  resulting 
from  the  negligence  of  the  other,  shall  be  directly  co-operating 
with  dach  other  in  a  particular  business  in  the  same  line  of  employ- 
ment, or  that  their  usual  duties  shall  bring  them  habituallT 
together  so  that  they  may  exercise  a  mutual  influence  upon  eacn 
other  promotive  of  proper  caution."  We  do  not  regard  the  in- 
struction as  conforming  to  the  ruling  indicated,  and  it  was  properly 
refused. 

For  the  error  indicated,  the  judgment  will  be  reversed,  and  tho 
cause  remanded. 


Petft 

V. 

Hannibal  &  St.  Joseph  R.  Oo. 

(Advance  Ocue,  Missouri,    June,  -1886.) 

Suit  was  institnted  by  plaintiff  to  recover  damages  for  the  killing  of  her 
husband  on  a  public  road,  by  reason  of  the  negligence  of  defendant  in  fail- 
ing to  ring  its  bell  or  sound  a  whistle  at  the  distance  of  eighty  rods  from 
the  crossing.  Bield,  that  if  the  negligence  of  plaintifTs  husband  contributed 
directly  to  the  injury  complained  of  she  could  not  recover. 

Where  the  undisputed  facts  relied  on  to  establish  contributory  negligence 
are  such  as  may  lead  to  different  conclusions,  the  jury  is  to  determine  the 
question. 

Although  it  may  be  the  duty  of  a  person  to  look  up  and  down  the  track 
at  a  crossing,  still  if  by  looking  he  could  not  see  the  train,  negligence  in 
not  looking  cannot  be  imputed  to  him.  Whether  a  person  could  have 
heard  the  train  by  stopping  and  listening  is  a  question  for  the  jury. 

Assuming  that  he  heard  the  noise  of  the  train,  still  it  would  not  be,  as  a 
matter  of  law,  negligence  for  him  to  proceed  on  his  way,  inasmuch  as  the 
deceased  might  have  concluded  that  the  approachins;  train  was  more  than, 
eighty  rods  from  the  crossing,  and  that  it  was  safe  for  him  to  proceed  on. 
his  way,jelying  upon  the  presumption  that  the  defendant  would  not  disobey 
the  law  in  failing  to  notify  him  of  its  approach  by  ringing  its  bell  or  sound- 
ing its  whistle  when  it  came  within  a  quarter  of  a  mile  of  the  crossing,  to 
which  notice  he  was  by  law  entitled  and  which  it  was  the  duty  of  defend* 
ant  to  give. 

Appeal  from  a  judgment  of  the  Clinton  Oircnit  Oonrt  against 
defendant  in  an  action  for  negligently  causing  the  death  of  a 
traveller  at  a  railroad  crossing.     Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 


CKOSSINO— FAILUBB  TO  SiaNAL.  019 

Smith  dk  Krauthoff  for  appellant. 
Thomas  E,  Turney  also  for  appellant. 
W,  H.  Haynes  for  respondent. 

Norton,  J. — This  suit  was  instituted  by  plaintiff  to  recover 
damages  for  the  killing  of  her  husband  on  a  public  road,  by  reason 
of  the  negligence  of  defendant  in,  failing  to  ring  its  bell  or  sound 
a  whistle  at  the  distance  of  eighty  rods  from  said  cross-  fach. 

ing.  The  answer  was  a  general  denial,  and  on  the  trial  plaintiff 
had  jndgment,  from  which  defendant  has  appealed,  and  assigned 
as  the  chief  ground  of  error  the  action  of  the  court  in  refusing  to 
instruct  the  jury  that,  under  the  evidence,  plaintiff  could  not 
recover. 

In  order  to  a  fair  consideration  of  the  (question  presented,  we 
give  all  the  evidence  offered  in  the  case,  which  is  as  follows : 

The  plaintiff,  to  sustain  the  issues  on  her  part,  offei*ed  evidence 
as  follows : 

Sasan  Petty  testified  as  follows :  ^^  I  am  the  plaintiff  in  this 
cause.  My  husband's  name  was  John  J.  Petty  ;  he  died  Septem- 
ber 13,  1879 ;  he  was  at  home  the  morning  of  that  day,  and  was 
brought  home  dead  that  night ;  he  went  to  mill  that  day  with  his 
wagon  and  team  ;  several  persons  came  with  liis  body  to  our  home ; 
he  was  my  husband  at  the  time  he  was  killed." 

Mr.  Hathaway,  being  introduced  on  the  part  of  plaintiff,  testi- 
fied as  follows :  "  I  lived  about  eight  miles  from  Stewartsville,  in 
Clinton  county.  I  knew  deceased  when  I  saw  him;  saw  him 
shortly  after  he  was  killed  ;  his  body  was  near  defendant's  railroad 
track  on  the  13th  of  September,  1879 ;  he  was  lying  about  thirty 
feet  from  the  crossing,  and  about  four  feet  from  tlie  track,  and 
was  entirely  dead ;  the  top  part  of  liis  head  was  mashed,  and  part 
of  his  nose  was  taken  off ;  tlie  crossing  was  a  public  road,  crossing 
across  the  railroad  track;  part  of  his  wagon  was  on  each  side  of 
of  the  railroad  track  ;  the  mules  which  were  to  the  wheels  of  the 
wa^on  were  killed ;  this  was  about  eight  o'clock  p.m.;  I  saw  no 
tram  at  that  time,  but  shortly  before  saw  train  oh  defendant's  rail- 
road pass  going  west ;  when  it  passed  the  crossing  I  was  about  one 
fourth  of  a  mile  south  of  the  track,  and  about  one  half  mile  east 
of  the  crossing;  I  heard  the  train  whistle  twice;  did  not  hear  it 
oftener ;  1  could  not  tell  how  far  the  train  was  from  the  crossing 
when  it  whistled  ;  it  sounded  like  it  was  right  close  to  the  cross- 
ing, but  could  not  say  definitely  how  far  away ;  I  did  not  hear 
the  bell  ring."  Cross-examined  :  ^^  I  was  not  acquainted  with  de- 
ceased, but  knew  him  when  I  saw  him  ;  he  lived  abont  half  a  mile 
from  the  crossing;  I  am  acquainted  with  the  crossing;  I  think 
there  was  a  board  there  erected  by  the  railroad  company,  but  am 
not  positive  whether  it  was  there  at  that  time  or  not ;  the  night 
was  an  ordinarily  still  night ;  I -was  one  quarter  of  a  mile  south  of 
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the  track,  and  one  half  mile  east  of  the  croarin^  at  the  time  of  tlie 
accident;  I  heard  the  train  plainly;  I  heara  the  whistle  only 
twice ;  I  think  deceased  was  in  the  habit  of  crossing  the  railroad 
at  that  place,  hanling  hay,  etc.;  on  the  east  side  of  tne  crossing  is 

anite  a  nigh  bank,  and  coming  from  the  east  a  person  cannot  see 
le  road  nntil  they  get  close  to  it ;  I  know  where  the  ringing-post 
on  the  east  side  of  the  crossing  is ;  I  measured  the  distance  from 
it  to  the  crossing ;  it  is  forty^two  rods  and  four  feet  east  of  the 
crossing ;  I  was  travelling  west  when  I  heard  the  train ;  I  was  on 
a  road  mnning  parallel  with  the  railroad  and  a  quarter  of  a  mile 
south  of  it/* 

H.  B.  Scoville,  introduced  on  part  of  plaintiff,  testified  as  fol- 
lows :  ^'  I  live  in  Clinton  county,  and  was  acquainted  with  the  de- 
ceased. On  the  13th  of  September,  1879, 1  had  been  south  of 
Stewartsville,  and  was  on  my  way  home ;  when  I  got  within  two 
hundred  yards  of  the  crossing  on  the  east,  and  about  seventy-fire 
yards  south  of  railroad  track,  the  train  iroing  west  passed  me : 
when  it  came  onposite  the  ringing-poBt  fheTnl  threb  strokeB  of 
the  bell,  and  as  tne  rear  car  passed  out  of  sight  through  the  cut  in 
the  track  I  heard  two  sharp  whistles,  and  immediately  thereafter 
a  sound  as  if  the  train  had  struck  something ;  I  then  heard  the 
train  backing ;  when  I  got  to  the  crossing  I  saw  something  lying 
near  the  track  and  some  men  with  it ;  I  jumped  over  the  fence 
and  asked  what  was  the  matter ;  the  train  men  told  me  they  had 
run  into  a  wagon  and  team ;  I  saw  Petty  lying  there  dead ;  when 
they  rang  the  bell  they  were  at  the  ringmg-post ;  they  whistled 
afterwards.  I  have  measured  the  ground  from  the  crossing  to  a 
post  eighty  rods  distant  east ;  they  did  not  ring  tlie  bell  at  that 
distance;  no  bell  rang  from  that  point  to  the  crossing, except  three 
strokes  at  the  ringing-post ;  when  the  whistle  sounded  the  engine 
could  not  have  b^n  more  than  sixty  yards  east  of  the  crossing ;  in 
but  a  moment  after,  I  heard  the  eollision.  The  nearest  point 
west  of  the  crossing  where  they  can  see  a  train  in  crossing  is  two 
hundred  yards ;  a  man  at  this  point  could  not  reach  the  crossing 
before  the  train  came ;  it  is  about  two  hundred  vards  from  the 
crossing  to  the  rise  in  the  ground  from  which  the  train  can  be 
seen  ;  Uiere  is  a  cut  in  the  railroad  just  east  of  the  crossing  that 
would  obscure  a  train  from  a  man  in  the  fiat  for  about  two  hun- 
dred yards.  I  measured  the  distance  from  the  crossing  to  the 
ringing-post  with  a  tape-line ;  it  is  just  forty-two  rods  and  fonr 
feet  east  of  the  crossing.  The  accident  occurred  at  a  public  croes- 
ing  in  this  county.  The  train  was  a  passenger  train  going  west, 
and  was  due  at  Stewartsville  at  eight  o'clock,  p.m.  ;  it  was  about 
on  time ;  there  was  a  headlight  on  the  train  burning  brightly..  The 
road  deceased  was  travelling  before  reaching  the  crossing  runs 
parallel  with  the  railroad  track  for  about  one  fourth  of  a  mile ;  at 
the  west  end  it  is  about  one  eighth  of  a  mile  distant  from  the  traek^ 
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and  ffraiiually  neare  the  track  nntil  it  tnras  abruptly  flonth  to  the 
crossing ;  at  this  point  it  is  about  fifty  feet  distant  from  the  track ; 
at  Uiat  point  the  neadlight  could  not  be  seen  more  than  fifty  yards 
ofty  the  raihroad  just  east  of  the  crossing  running  through  a  cut, 
and  a  hill  or  rise  in  tlie  ground  intervenes ;  this  cut  is  £>rty  rods 
long  and  ten  or  twelve  feet  deep ;  a  man  in  the  road  would  be 
somewhat  lower  than  the  railroad  track.  There  is  a  depression  or 
flat  in  the  road  by  which  deceased  approached,  about  one  hundred 
yards  wide,  just  before  you  get  to  the  point  at  which  the  road 
turns  south ;  the  road  then  inclines  up  to  the  crossing ;  at  a  point 
on  the  road  about  twenty-five  feet  south  of  the  track  yon  could 
see  the  headlight  a  distance  of  sixty  yards ;  at  a  point  ten  or  fifteen 
feet  distant  you  could  see  it  seventy-five  yards,  and  when  on  the 
track  you  could  see  it  about  to  the  ringing-post.  Before  one  gets 
to  the  depression  in  the  road  he  could  see  the  headlight  about  one 
fourth  of  a  mile  down  the  track,  east  of  the  crossing.  There  is 
nothing  between  this  point  and  a  grove  half  a  mile  oS  to  obstruct 
the  view ;  for  very  nearly  half  a  mile  before  entering  the  cut,  the 
headlight  could  be  seen  by  one  on  the  road  and  west  of  the  depres- 
sion or  flat.  The  night  was  a  calm,  pleasant  night ;  the  train  could 
be  heard  distinctly  half  a  mile  off;  Imust  have  heard  it  a  mile  off ; 
I  was  on  foot.  Petty  was  travelling  with  a  wagon  on  which  was  a 
hay  frame,  with  two  mules  at  the  wheel  and  two  horses  in  the  lead. 
There  was  a  board  at  the  crossing,  erected  by  the  company,  on  the 
north  side  of  the  railroad ;  it  is  on  two  posts,  about  ten  or  twelve 
feet  from  the  ground ;  is  about  sixteen  leet  long  and  about  sixteen 
inches  wide,  white  ground,  and  large  black  letters  on  it,  as  follows : 
*  Railroad  crossing — Look  out  for  the  cars.'  Petty,  I  know,  had 
been  living  there  since  the  spring  before,  not  quite  three  fourths 
of  a  mile  awav  from  the  crossing ;  have  seen  hini  cross  there  be- 
fore. If  he  had  stopped  his  team  and  listened,  he  would  have 
heard  the  train  in  time  to  avoid  the  accident.  The  train  men  said 
they  must  hurry  up  as  they  were  a  little  behind  time,  or  something 
worse  would  happen.  Petty  was  about  thirty  vears  old.  I  think 
his  hearing  was  good,  as  was  also  his  eyesight.'' 

W.  B.  Hemple,  introduced  on  the  part  of  plaintiff,  testified  as 
follows:  ^'I  knew  Petty,  the  deceased,  for  three  or  four  years; 
he  lived  about  three  fourths  of  a  mile  from  me  during  that  time ; 
he  was  a  good  driver,  or,  rather,  a  first-class  teamster;  he  was  a  man 
of  ordinary  care  and  pnidence ;  he  lived  not  quite  three  fourths  of 
a  mile  from  the  crossing  and  used  it  a  good  deal ;  he  was  well 
acquainted  with  the  crossmg,  and  with  railroads  in  every  respect, 
as  he  told  me  he  was  raised  near  them ;  the  crossing  had  a  board 
over  it  with  letters,  <  Look  out  for  the  cars.'  The  night  of  the 
accident  was  a  quiet  one, — some  wind  blowing.  Deceased  was 
about  thirty  or  thirty-five  years  old,  and  his  hearing  and  eyesight 
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were  both  good  so  far  as  I  know.    The  wind  was  blowing  quite  a 
gale  from  the  west,  and  the  train  was  going  west." 

This  was  all  the  evidence  on  part  of  plaintiff. 

The  defendant  then  offered  Joseph  Conant,  who  testified  as 
follows:  "I  am  a  locomotive  engineer  in  the  employ  of  the  de 
fendant ;  was  in  charge  of  the  locomotive  when  the  accident  sued 
for  happened.  I  whistled  at  the  ringing-post  three  times,  and  the 
fireman  rang  the  bell ;  bat  whether  be  continued  to  ring  until  the 
crossing  was  reached,  I  don't  remember.  The  accident  occurred 
about  eight  o'clock,  p.m.;  we  were  about  three  minutes  late,  and 
were  running  at  the  rate  of  twenty-five  miles  an  hour,  which  is 
the  schedule  time  between  Easton  and  Stewartsville,  where  the 
accident  occurred ;  the  headlight  was  burning  brightly  at  the  time. 
When  about  seventy-five  or  eighty  feet  from  the  crossing,  I  first 
saw  the  deceased ;  he  was  about  fifteen  feet  from  the  track,  and 
his  horses  were  in  a  trot  approaching  the  crossing.  I  did  every- 
thing in  my  power  to  save  nim ;  I  shut  off  steam,  reversed  the 
engine,  and  applied  the  air-brakes.  The  night  was  tolerably  still ; 
the  noise  of  the  train  could  be  heard  half  a  mile  easily.  I  whistled 
three  times  in  succession ;  a  whistle  can  be  heard  a  mile.  The 
team  of  deceased  was  trotting  along  at  a  lively  gait,  not  running, 
but  trotting  fast,  when  I  saw  them ;  they  did  not  stop  until  they 
were  struck ;  the  engine  was  seventy-five  or  eighty  feet  from  the 
team  when  I  first  saw  it." 

Henry  B.  Iba,  introduced  on  part  of  defendant,  testified  as  fol- 
lows :  ^^  I  am  a  boot-  and  shoe-maker,  and  postmaster  at  Easton, 
Missouri.  I  am  acquainted  with  the  crossing  at  which  deceased 
was  killed ;  three  weeks  ago  I  was  at  the  crossing  at  a  point  ten  or 
fifteen  feet  from  the  track,  and  on  the  north  side  of  track ;  at  that 
point  a  train  could  be  seen  from  sixty  to  eighty  rods  east  of  the 
crossing,  some  distance  beyond  the  ringing-post ;  the  eight  o'clock 
P.M.  train  came  from  the  east  while  I  was  tliere,  and  I  tested  it  in 
that  way.  The  evening  I  was  there  was  a  pleasant  one,  but  the 
wind  was  blowing  some  from  the  west ;  I  could  hear  the  noise  of 
the  train  when  approaching  at  least  two  miles ;  I  could  hear  it  dis- 
tinctly when  one  mile  away.  I  could  see  the  headlight  some 
distance  beyond  the  ringing*po8t ;  was  at  crossing  at  time  stated 
at  defendant's  request;  Lithgow,  attorney  for  defendant,  got  me 
to  go ;  was  there  for  the  purpose  of  looking  and  listening  for  the 
eight  o'clock  p.m.  train.  The  bell  and  whistle  could  be  heard 
eighty  rods.  There  is  a  depression  or  fiat  in  the  travelled  road 
about  one  hundred  yards  wide;  it  widens  where  the  road  turns 
south  to  the  crossing;  from  that  point  it  widens  to  the  crossing;, 
it  IS  only  while  in  this  depression  that  a  train  cannot  be  seen  by 
one  in  the  road." 

Mr.  Miller,  introduced  by  defendant,  testified  as  follows:  "I 
keep  a  hotel  in  Easton.     I  know  the  crossing  at  which  the  accident 
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occurred.  I  was  there  about  two  weeks  ago,  at  defendant's  reanest ; 
I  got  there  about  ten  or  twenty  minutes  before  the  eight  o'clock 
p.  M.  train  coming  west ;  I  was  sitting  in  my  spring  wagon,  twenty 
or  twenty-five  feet  north  of  crossing,  when  the  train  approached 
from  the  east ;  a  little  wind  was  blowing  from  the  west ;  I  heard 
the  train  when  it  was  two  or  three  miles  distant — I  mean  the 
rumble  of  the  train ;  I  know  it  was  that  distance  from  the  time  it 
was  coming,  and  the  whistle  for  the  crossings.  While  I  was  in 
the  depression  in  the  road,  I  could  see  no  train.     When  the  train 

.  whistled,  I  started  my  team  and  drove  across  the  crossing ;  got  two 
or  three  times  the  length  of  my  team  south  of  the  track  when  the 
train  reached  the  crossing ;  it  was  running  very  fast,  can't  say  how 
fast ;  if  train  had  whistled  when  one  K>nrth  of  a  mile  away,  I 
would  have  had  more  time  to  cross ;  it  whistled  at  the  ringing- 
post  ;  when  a  man  is  ten  or  fifteen  feet  from  the  crossing  on  the 
north  side  of  the  track,  he  can  see  the  headlight  one  hundred  and 
twenty  yards  east  of  the  crossing,  but  when  back  of  that  he  can't 
see  anything." 

Jesse  Ben,  introduced  by  defendant,  testified  as  follows:  ^'I 
know  the  crossing  at  which  deceased  was  killed ;  was  there  seven 
or  eight  days  ago;  went  at  defendant's  request;  I  went  alone. 
While  I  was  there  the  eight  o'clock  p.m.  passenger  train  canie 
from  the  east ;  it  came  very  fast,  being  behind  time ;  I  stood  about 
six  feet  from  the  track  on  the  north  side ;  from  this  point  I  could 
see  the  headlight  quite  a  distance  east  of  the  ringing-post ;  I  heard 
the  train  when  it  was  a  mile  and  a  half  distant,  distinctly ;  at  the 
corner  of  the  fence  where  the  road  turns  south  to  the  crossing,  the 
train  can't  be  seen  by  a  man  standing  on  the  third  plank  of  the 
fence  more  than  seventy  feet  from  the  crossing ;  I  ran  to  this  point 
after  the  train  whistled,  and  tested  it  in  that  way." 

The  evidence  above  detailed  establishes  the  fact  beyond  question 
that  defendant  disregarded  the  obligations  imposed  by  law,  in  not 
ringing  its  bell  or  sounding  the  whistle  of  its  locomotive  in  approach- 
ing the  road  crossing,  at  the  distance  of  eighty  rods  therefrom ; 
and  in  this  respect  it  was  guilty  of  negligence,  as  has  been  repeat- 
edly held  by  this  court.  Sut,  notwithstanding  such  negligence  on 
defendant's  part,  it  has  been  repeatedly  held  that  if  the  negligence 
of  plaintiff  contributed  directly  to  the  injury  complained  of,  he 
could  not  recover.  It  is  insisted  by  counsel  that,  under  the  facts 
in  evidence,  the  question  of  contributory  negligence  was  one  of 
law,  and  that  the  court  erred  in  submitting  it  to  the  jury;  and  we 
are  asked  to  reverse  the  judgment  on  this  ground.  W  here  the 
undisputed  facts  relied  upon  to  establish  contributory  negligence 
are  such  ^'  as  may  in  the  judgment  of  sensible  men  lead  to  very 
different  conclusions  as  to  whether  they  establish  contributory 
negligence  or  want  of  care,  the  jury  is  the  tribunal  to  determine 

^  the  question."    Norton  v.  Ittner,  56  Mo.  351 ;  Mauerman  v.  Sie- 
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merts,  71  Mo.  101.  Testing  the  action  of  the  trial  court  by  the 
rnle  above  indicated,  we  mast  hold  it  to  be  riglitf  al.  The  deceased 
on  the  night  of  che  accident  was  driving  f onr  horses  to  a  wagon 
with  a  hay-irame  on  it.  The  pnblic  road  he  was  travelling  mns 
nearly  parallel  to  the  railroad  for  about  one  fourth  of  a  mile.  At 
its  west  end  it  Is  about  two  hundred  yards  from  the  railroad,  and 
gradually  approaches  the  same  till  within  fifty  feet,  when  it  abruptly 
tarns  south,  across  the  railroad  track.  The  deceased  was  on  the 
road  west  of  the  crossing,  travelling  east,  and  defendant's  train  was 
east  of  the  crossing,  travelling  west.  East  of  the  road-crossing  there 
is  a  cut  m  the  railroad  track  forty  rods  long,  and  ten  or  twelve  feet 
deep.  The  evidence  tends  to  show  that  at  a  point  on  the  highway 
two  hundred  yards  from  the  railroad  a  train  could  have  been  seen 
on  the  railroad  for  the  distance  of  half  a  mile.  After  leaving  tlus 
point,  until  the  point  m  the  highway  turning  abruptly  south,  about 
fifty  feet  from  tue  crossing,  is.  reached,  a  train  could  not  be  seen 
on  the  track,  in  coiiseauence  of  a  depression  in  the  highway  and 
the  cut  in  the  railroad.  One  witness  testifies  that  at  the  point 
where  the  road  turns  south  it  is  fifty  feet  from  the  railroad,  and 
from  there  the  headlight  could  not  be  seen  more  than  fifty  yards 
off ;  at  a  point  on  the  road  twenty-five  feet,  the  headlight  could 
be  seen  sixt^  yards ,  at  ten  or  fifteen  feet,  it  could  be  seen  seventy- 
five  yards ;  and  when  on  the  track  you  could  see  it  to  the  ringing- 
post.  One  of  defendant's  witnesses  testified  that  when  ten  or 
fifteen  feet  from  the  track,  the  headlight  could  be  seen  one  hundred 
and  twenty  yards  east  of  the  crossing. 

No  one  witnessed  the  accident  except  the  engineer,  who  testified 
that  '^  it  occurred  about  eight  o'clock  p.m.  ;  we  were  about  three 
minutes  late,  running  twenty-five  miles  an  hour.  .  •  .  When  about 
seventy-five  or  eighty  feet  from  the  crossing,  I  first  saw  the  de- 
ceased ;  he  was  about  fifteen  feet  from  the  track,  and  his  horses 
were  in  a  trot  approaching  the  crossing;  I  whistled  at  tlie  ringing, 
post  three  times,  and  the  fireman  rang  the  bell,  but  whether  he 
continued  to  ring  until  the  crossing  was  reached  I  don't  remember.'' 
Conceding  that  the  evidence  establishes  the  fact  that  deceased, 
when  at  the  distance  of  two  hundred  yards  from  the  crossing, 
could  have  seen,  if  he  had  looked,  along  the  track  of  defendants 
road  for  half  a  mile  east  of  the  crossing,  still,  if  by 
voTLoonaoup  lookiug  he  could  not  see  the  train  in  question,  negli- 
TRACK  AT  okS  gcucc  lu  uot  lookiug  is  not  imputable  to  him,  and  tiie 
other  evidence  in  the  case  conclusively  shows  that  had 
he  stopped  and  looked  for  the  train  in  question  he  could  not  have 
seen  it.  Henry  t^.  Bailroad  06.,  71  Mo.  636.  The  evidence 
shows  that  the  traifi  was  running  twenty-five  miles  an  hour,  or  one 
mile  in  about  two  minutes  and  a  half,  and  that  deceased  was  driv- 
ing a  four-horse  team,  presumably  at  the  rate  of  three  or  four 
mues  an  hour,  or  at  the  rate  of  a  mile  in  fifteen  or  twenty  minutes, 
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and  that  both  the  team  and  the  train  reached  the  croesing  at  the 
same  time.  At  the  respective  rates  of  speed  the  train  and  team 
were  travelling,  the  train,  if  onlv  a  half  mile  off,  would  have 
reached  the  crossing  before  it  could  have  been  possible  for  the  team 
to  have  reached  it.  The  conclusion  is  therefore  inevitable  that  the 
train  must  have  been  more  than  half  a  mile  east  of  the  crossing 
when  defendant  was  on  the  highway  two  hundred  yards  from  it, 
and  he  could  not,  therefore,  have  seen  it  had  he  loosed. 

But  it  is  contended  that  he  could  have  heard  it  by  stopping 
and  listening.  Under  the  evidence,  we  think  tliis  was  a  question 
for  the  jury.  Three  witnesses  testified :  One,  that  he 
was.  on  the  night  of  the  accident,  east  of  the  crossing,  ^S^ao^  JH 
half  a  mile  east  of  the  crossing,  and  a  fourth  of  a  mile  ^SS^S  ^^ 
south  of  the  railroad, — savs  he  heard  the  train  plainly ; 
another  witness  also  testified  that  he  was  travelling  on  a  road  east 
of  the  crossing,  and  seventy-five  vards  south  of  the  track ;  that  the 
train  could  be  lieard  distinctly  half  a  mile,  and  thinks  he  heard  it 
one  mile ;  tha^t  it  was  a  pleasant,  calm  night.  Two  witnesses  testi- 
fied that,  two  or  three  weeks  before  the  trial,  at  defendant's  re-* 
quest,  they  went  to  the  crossing  for  the  purpose  of  looking  and 
listening  for  the  train,  and  that  they  heard  it  for  more  than  a  mile, 
one  of  them  saying  a  little  wind  was  blowing  from  the  west.  An- 
other witness  testified  that  the  night  of  the  accident  the  wind  was 
blowing  quite  a  gale  from  the  west,  the  train  was  east  of  the 
crossing,  going  west,  and  deceased  was  west  of  the  crossing,  going 
east.  This  evidence  was  properly  submitted  to  the  jury  for  their 
determination  as  to  whether  the  deceased,  in  the  lociility  he  was, 
with  the  wind  blowing  from  the  west,  as  testified  to,  with  a  cut  of 
forty  rods  in  length  and  ten  or  twelve  feet  deep  in  the  railroad, 
could  have  heard  the  train. 

But  assuming  that  he  could,  at  the  distance  of  two  hundred 
yards  west  of  the  crossing,  have  heard  the  rumbling  noise  of  a 
train,  and  that  in  fact  he  did  hear  it,  it  does  not  follow  that  he  was 
guilty  of  negligence  in  proceeding  on  liis  way,  and  for  these  rea- 
sons :  The  rumbling  of  the  train  would  simply  have  imparted  to 
him  the  knowledge  of  the  fact  that  a  train  was  running  somewhere 
on  the  track — not  whether  it  was  approaching,  or  going  away  from 
the  crossing.  But  conceding  that  he  heard  the  noise  of  the  train, 
and  that  as  a  prudent  man  he  was  bound  to  know  that  it  was  ap- 
proaching, still  it  would  not  be,  as  a  matter  of  law,  negligence  for 
nim  to  proceed  on  his  way,  inasmuch  as  under  such  circumstances 
as  are  disclosed  by  the  evidence  in  this  case,  the  deceased  midit 
well  have  concluded  that  the  approaching  train  was  more  than 
eighty  rods  from  the  crossinir,  and  that  it  was  safe  for  him  to  pro- 
c4d  on  his  war,  reiving  npon  the  praeamption  that  the  defendant 
would  not  disobev  the  law,  in  failing  to  notif v  him  of  its  approach 
by  ringing  its  bell  or  sounding  its  whistle  when  it  came  within  a 
28  A.  &  B.  R  Cas.— 40 
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quarter  of  a  mile  of  the  cromng,  to  which  notice  he  mm  hj  law 
entitled,  and  which  it  was  the  datj  of  defendant  to  give.  John- 
son t>.  Bailroad  Co.,  77  Mo.  546.  The  whistle  wasneiuier  sonnded 
nor  the  bell  rung  till  the  train  was  within  fortj-two  rods  of  the 
eroesing,  and  when  the  bell  was  rune,  or  whistle  sonnded,  at  that 
distance,  the  train  conld  not,  according  to  the  evidence,  pass  by 
deceased  from  the  point  where  he  tnmed  south  with  his  team.  8o 
that  when  he  heard  the  bell  rung,  or  the  whistle  sonnded,  as  he 
must  have  done,  he  had  a  right  to  believe  that  it  was  sonnded  at 
the  distance  of  eighty  rods  mstead  of  forty  rods,  and  might,  as  a 
prudent  man,  have  acted  on  the  belief  that  he  conld  pass  with  liis  team 
a  distance  of  fifty  feet  over  the  crossing,  before  the  train  ran  eighty 
rods,  or  the  distance  of  one  thousand  and  thirty-two  feet  to  reach 
the  crossing.  Indeed,  the  evidence  of  one  of  defendant's  witnesses, 
who  was  requested  to  go  to  the  crossing  two  weeks  before  the  trial 
to  test  what  conld  be  seen,  heard,  and  done,  and  who  was  in  a  spring 
wagon,  testified  that  he  was  twenty  'or  twenty-five  feet  north  of 
the  crossing  when  the  train  approached,  sitting  in  his  spring  wagon  ; 
'when  the  train  whistled  at  the  ringing-post,  he  started  his  team, 
drove  over  the  crossing,  and  got  two  or  three  lengths  of  his  team 
south  of  the  track  when  the  train  reached  the  crossing. 

We  have  been  cited  to  a  number  of  cases  where  it  has  been  held 
that,  under  the  facts  in  evidence,  the  court  erred  in  submitting  the 
question  of  contributory  negligence  to  the  jury,  of  which  the  case 
of  Fletcher  v.  Kailroad  Co.,  64  Mo.  484,  is  a  representative.  In 
that  case  the  plaintiff  testified  that  ^^  if  he  had  looked  back  he 
could  have  seen  the  train  in  time  to  have  avoided  the  accident ; 
that  he  neither  looked  nor  listened  for  it ;  that  he  did  not  think 
of  it."  In  nearly  all,  if  not  all,  the  cases  to  which  we  have  been 
cited,  those  witnesses  of  the  transaction  who  gave  affirmative  evi- 
dence  testified  that  the  plaintiff  neither  looked  nor  listened,  when, 
by  looking  and  listening,  he  could,  beyond  question,  have  seen  and 
heard  the  train.  The  case  before  us  is  more  nearly  allied  to  tliat  of 
Buesching  v.  St.  Louis  Gas  Light  Co.,  73  Mo.  219,  where  it  is 
said  that  ^^  The  presumption  of  due  care  always  obtains  in  favorof 

Elaintiff  in  an  action  to  recover  damages  for  an  injury  sustained  by 
im  through  the  alleged  negligence  of  another."  It  is  very  analo- 
gous to  the  case  of  Schum  v.  Pennsylvania  R.  Co.,  107  Pa.  8« 
where  it  is  said  that  in  an  action  against  a  railroad  company  for 
running  over  and  killing  a  person  at  a  highway-crossing,  where 
there  is  no  witness  of  the  actual  occurrence,  the  burden  is  not  on 
the  plaintiff  to  disprove  negligence  on  the  part  of  the  deceased. 
The  presumption  is  that  he  stopped,  looked,  and  listened  before 
attempting  to  cross,  as  the  law  required  him  to  do.  A  person 
driving  along  the  highway  was  killed  by  a  train  moving  at  great 
•peed,  and  which  gave  no  signal  of  its  approach.  The  road  crossed 
the  tiack  at  an  acute  angle.    The  view  of  the  track  from  the  road. 
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in  the  direction  from  which  the  train  came,  was  obstnicted  by 
trees  and  bashes  until  within  abont  ten  yards  of  the  track,  when 
a  clear  view  of  the  track  could  be  had  for  about  fifty  yards.  In 
an  action  against  the  railroad  company  to  recover  damages,  the 
above  facts  were  proved,  but  no  witness  of  the  accident  was  pro- 
duced. A  compulsory  nonsuit  was  awarded,  upon  the  ground  that 
the  deceased  must  have  been  guilty  of  contributory  negligence,  and 
this  the  court  subsequently  refused  to  take  off ;  held  that  this  was 
error,  and  that  the  question  whether  the  deceased  had  been  guilty 
of  contributory  negligence  was  not  within  the  province  of  the 
court  to  decide.  In  the  argument  before  us,  the  point  was  made, 
and  earnestly  and  ingeniously  pressed  upon  our  attention,  that,  as 
a  part  of  plaintiff's  case,  it  should  have  been  averred  in  the  peti- 
tion, and  proved  by  Iier  on  the  trial,  that  deceased  was  without 
fault,  and  not  guilty  of  contributory  negligence.  It  is  enough  to 
say  of  it,  that  in  the  case  of  Thompson  v.  Bailroad  Co.,  51  Mo. 
190,  the  identical  point  now  presented  was  made,  and  the  attention 
of  the  court,  in  the  briefs  of  counsel,  was  tilled  to  nearly  all  the 
eases  whidi  were  alluded  to  in  the  argument  before  us,  and,  after 
full  consideration,  the  doctrine  announced  by  Sherman  &  Redfield 
on  Negligence  was  approved,  the  court  holding  that  contributory 
negligence  was  a  matter  of  defence  to  be  proved  by  the  party  rely- 
ing upon  it.  The  doctrine  there  announced  was  reiterated  in  the 
subsequent  case  of  Loyd  v,  Bailroad  Co.,  53  Mo.  509,  and  has  since 
been  steadily  adhered  to,  and  from  which  we  see  no  good  reason 
to  depart.  The  case  in  hand  affords  another  example  of  the  evil 
results  flowing  from  the  disobedience  of  railroads  in  disregavding 
a  statute  enacted  in  the  interest  of  humanity,  and  for  the  protection 
not  only  of  the  lives  and  property  of  those  travelling  on  trains, 
but  of  the  citizen  and  traveller  on  the  highway  as  well.  Its  ob- 
servance is  a  reasonable  requirement,  and  for  its  non-observance 
railroad  companies  should  be  held  to  strict  accountability.  Where 
it  is  not  observed  and  injury  results,  in  an  action  to  recover  dam- 
ages therefor,  a  clear  case  of  contributory  negligence  *  must  be  es- 
tablished before  the  courts,  as  a  matter  oi  law,  exempt  them  from 
liability  on  that  ground. 

The  questions  of  facts  involved  were  fairly  submitted  to  the 
jury  by  the  instructions  given,  and,  perceiving  no  error  in  the 
record,  the  judgment  is  affirmed. 

All  concur,  except  Henbt,  Ch.  J.,  and  Shibwood,  J.,  who  dis- 
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The  plaintiff,  while  going  over  a  railroad  crossing,  had  his  foot  fastened  in 
a  hole  m  a  culvert  which  covered  a  little  drain  that  ran  along  the  side  of  the 
track.  While  in  this  condition  an  engine  backed  down  upon  him,  and  cut 
off  his  foot.  At  the  trial  the  plaintiff  offered  ten  prayers,  which  were  all 
granted  by  the  court.  The  defendants  made  objections.  Hdd^  that  where 
prayers  of  opposite  party  are  excepted  to  only  on  the  (pround  of  want  of 
evidence  to  support  them«  the  objection  that  they  are  incorrect  as  legal 
propositions  is  deemed  waived,  and  will  not  be  considered  on  appeal. 

In  order  to  show  the  error  relied  on  by  a  special  exception,  the  court  must 
look  at  the  whole  evidence  which  was  contained  in  other  bills  of  exception. 

A  prayer  was  offered  by  defendant  which  instructed  the  jury  that  thej 
were  entitled  to  consider  the  familiarity  of  plaintiff  with  tracks  and  their 
use.    MM,  that  it  should  be  refused. 

The  city  ordinance  requires  that  when  a  locomotive  engine  is  in  use 
within  the  limits  of  the  city,  a  man  shall  be  required  to  ride  on  the  front  of 
the  locomotive  when  going  forward,  and  on  the  tender  when  going  back- 
ward, not  more  than  Id  inches  from  the  bed  of  the  road.  When  it  was  found 
to  be  unsafe  to  place  a  man  in  the  position  required  by  the  ordinance  upon  an 
engine  of  modern  construction,  held^  that  the  company  would  not  be  guilty 
of  negligence  for  not  doing  that  which  would  endanger  the  life  of  the 
employee. 

It  is  contributory  negligence  for  an  adult  in  the  full  possession  of  all  his 
faculties,  and  familiar  with  the  crossing  and  the  movement  of  the  cars,  to 
Attempt  to  cross  a  railroad  in  front  of  a  moving  engine  in  full  view  and 
within  ten  or  twelve  feet  from  it. 

Appeal  from  a  judgment  of  the  Circuit  Court  for  Baltimore 
county  in  favor  of  plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries.     Reversed. 

Argued  before  Alvey,  Ch.  J.,  and  RosmsoN,  Tbllott,  KrroHiB, 
Bbyan,  and  Stone,  J  J. 
'  The  facts  are  fully  stated  in  the  opinion. 

John  K.  Oowen^  2?.  O.  Mcintosh^  and  W.  Irvi/ne  Oroas  for  ap- 
pellant. 

Somiud  Snowden^  William  M.  JBtbseyy  and  John  L  YeUott  for 
appellee. 

Stone,  J. — This  was  an  action  bron^ht  against  defendant  for 
negligence  resulting  in  injury  to  plaintiff.  The  plaintiff  gave 
evidence  tending  to  prove  that  the  tracks  of  the  defendant  were 
laid  on  Nicholson  Street,  in  Baltimore  city,  and  were  constantly 
used  by  its  trains.    That  where  Cooksie  Street  crosses  Nicholson 
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there  is  a  drain  mnniDg  alongside  the  railroad  track,  and  that  said 
drain  is  covered  with  oak  planK,  and  is  kept  in  order  by  do-  faoxb. 
fendant;  that  in  May,  1884,  the  plaintiff,  while  crossing  said  track, 
had  his  foot  caught  in  a  hole  in  said  covered  drain  or  little  culvert, 
between  the  edge  thereof  and  the  rail,  and  while  in  that  condition  an 
engine  of  defendant  backed  down  upon  him  and  cut  off  his  foot; 
that  the  hole  in  which  his  foot  was  caught  was  worn  wider  than 
necessarv  for  the  flange  of  a  car-wheel  to  pass  through  it ;  that 
the  engine  was  standing  still,  abont  ten  or  twelve  feet  from  the 
crossing  when  the  plaintiff  attempted  to  cross;  that  as  soon  as  he 
got  on  the  track  the  engine  commenced  backing,  and  that  no  signal 
was  given  when  it  started ;  that  plaintiff  could  have  crossed 
without  injury,  except  for  catching  his  foot  in  the  hole,  and  he 
could  not  get  it  out  before  the  train  was  upon  him. 

It  will  he  seen  that  the  ffravanien  of  the  complaint  of  plaintiff 
is  that  the  drain  or  little  culvert  was  left  in  a  dangerous  condition 
by  the  defendant,  whose  duty  it  was  to  keep  it  in  order ;  and  that 
in  consequence  of  its  condition  the  accident  happened.  This  is 
his  principal  point,  although  there  are  other  acts  of  negligence  on 
the  part  of  defendant  also  complained  of,  such  as  starting  the 
engine  without  any  signal,  and  there  being  no  lookout  on  the 
tender,  as  required  by  a  city  ordinance.  But  as  he  says  that  he 
eould  have  crossed  the  street  in  perfect  safety  except  for  the  hole 
in  the  drain,  the  foundation  of  nis  suit  is  the  defect  in  the  drain. 
The  other  acts  of  negligence  he  complains  of  are  only  ancillary  to 
this  main  one. 

The  defendant,  on  the  other  hand,  offered  evidence  tending  to 
prove  that  the  engine  and  tender  had  given  the  caboose  a  shove, 
and  had  been  uncoupled  from  it,  and  was  following  it  along,  the 
tender  in  front  and  engine  backing  it,  and  about  ten  or  twelve  feet 
distant  from  it,  and  ringing  the  bell,  when  the  plaintiff  attempted 
to  cross  the  track  between  tlie  moving  engine  and  tender  and  the 
caboose;  and  that  he  stumbled  and  fell  and  was  caught  by  the 
tender. 

The  theory  of  the  defendant  is  that  the  plaintiff,  in  attempting 
to  cross  the  street  in  front  of,  and  in  full  view  of,  and  so  near  to  a 
moving  engine,  by  such  act  was  guilty  of  contributory  negligence, 
and  therefoi*e  could  not  recover. 

At  the  trial  the  plaintiff  offered  ten  prayers,  which  were  all 
granted  by  the  court.    There  was  no  general  exception 
taken  by  the  defendant  to  the  granting  of  the  plaintiff's  ^SSSST  ®' 
prayers,  or  any  of  them.  There  was  a  special  objection, 
found  on  page  39  of  the  record,  which  is  in  these  words : 

^^  The  defendant  excepts  specially  to  the  granting  of  each  and 
all  of  the  plaintiff's  prayers,  because  no  evidence  has  been  offered 
leg:illy  sufficient  to  sustain  the  same."  Thei*e  is  no  exception 
reserved  to  the  plaintiff's  prayers  as  correct  legal  propositions,  the 
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want  of  evidence  to  support  them  being  the  only  objection  urged 
against  them.  If,  then,  we  conld  consider  them  at  all,  our  inqnirj 
would  be  only  directed  to  the  evidence  upon  which  they  were 
based,  and  not  to  the  correctness  of  the  legal  propositions  con- 
tained in  them.  It  was  optional  with  the  defendant  to  except  to 
them,  both  on  the  grounds  of  the  insufBciencv  of  the  evidence, 
and  the  incorrect  statement  of  the  law,  or  to  select  either  ground. 
By  selecting  only  one  ground  of  exception,  he  waives  the  other. 
But  we  do  not  think  that  his  exception  points  out  the  error  he 
complains  of  with  that  distinctness  which  the  law  requires  before 
it  can  be  noticed  by  the  appellate  court. 

It  has  been  the  object  of  the  Legislature,  and  the  rules  and  the 
decisions  of  this  court,  ever  since  the  Act  of  1825,  to  restrict  the 
determination  of  the  appellate  court  to  the  questions  that  were 
clearly  raised  and  decided  by  the  court  below.  The  propriety  of 
this  course  is  so  manifest  that  it  needs  no  argument  to  support  it. 
Thus,  since  that  Act  it  has  been  held  that  a  prayer  which  says 
^'  that  under  the  pleadings  and  evidence  in  this  case,  the  plaintiff 
is  not  entitled  to  recover"  is  improper,  because  it  will  be  impossi- 
ble to  ascertain  from  the  record  wnat  precise  point  was  decided 
by  the  lower  court. 

The  Act  of  1826  was  followed  by  the  Act  of  1862,  and  still 
later  by  the  rules  of  the  Court  of  Appeals,  adopted  in  29th  Md., 
and  which  have  all  the  force  and  effect  of  a  statute.  It  is  upon 
these  rules  that  the  point  now  before  us  depends. 

By  the  fifth  rule  it  is,  among  other  things,  provided  :  "  But  if 
a  defect  of  proof  be  ground  of  the  ruling  on  exception,  then  the 
particular  m  which  the  proof  is  supposed  to  be  defective  shall  be 
oriefly  stated ;  and  all  the  evidence  offered  in  any  wise  connected 
with  such  supposed  defect  shall  be  set  out  in  the  bill  of  ex- 
ception." 

There  are  ten  long  prayers  of  the  plaintiff,  embracing  a  great 
variety  of  facts,  whicti  are  excepted  to  specially  in  tliis  case. 
There  are  certainly  no  particulars  in  which  such  alleged  defect  of 
the  evidence  consists  set  out  in  the  exception.  From  aught  that 
appears  in  this  record,  the  attention  of  neither  court  nor  counsel  in 
the  court  below  was  called  to  the  defect  which  the  appellant,  in 
its  brief  and  argument,  now  insists  upon  in  this  court,  it  was  for 
the  purpose  of  preventing  this  very  thing  that  the  rule  was  made. 
Had  the  appellant  stated  m  its  special  exception  what  it  now  states 
in  its  briet,  the  rule  would  have  been  complied  with.  The  defect 
it  complains  of  in  its  brief  is,  that  there  is  no  evidence  that 
Nicholson  Street  had  ever  been  recognized  by  the  city. 

There  may  be  some  cases  in  this  court  wliere  the  rule  may  not 
have  been  strictly  observed  and  yet  the  special  exceptions  consid- 
ered.   But  no  case  can  be  found  where  the  question  nas  ever  been 
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raised  and  decided  tliat  it  was  unnecessary  to  state  the  defect  ex- 
plicitly in  the  special  exception. 

In  Wilson  v.  Merrjman,  48  Md.  328,  the  court  admitted  that 
the  rule  had  not  been  complied  with,  in  this:  That  the  special  bill 
of  exception  did  not  contain  the  evidence.  But  the  special  excep- 
tion in  that  case  did  contain  a  statement  of  the  defect  in  proof 
relied  upon.  In  that  case  the  court  looked  at  the  whole  evidence 
which  was  contained  in  other  bills  of  exception,  to  see  if  the  alleged 
defect  was  true.  But  we  think  it  essential  to  be  done  in  every  case 
of  a  special  exception  to  show  the  defect  relied  on.  To  hold  other- 
wise would  be  to  rescind  a  wise  and  salutary  rule.  The  correct- 
ness of  the  plaintiff's  prayers  not  being  before  us,  we  will  proceed 
to  examine  the  prayers  of  the  defendant  which  were  refused,  and 
which  are  properly  for  review. 

The  eighth  prayer  was  properly  rejected.  That  prayer  instructed 
the  jury  that  they  were  entitled  to  consider  the  familiarity  of  the 
plaintiff  with  the  tracks  and  their  use,  etc.  Prayers 
of  this  character  have  been  often  condemned  by  this  5iJ?^iSiM. 
court.  The  court  admitted  the  evidence  of  the  knowl- 
edge of  plaintiff;  and  in  so  doing  allowed  it  to  be  weighed  for  all 
legitimate  purposes.  This  was  far  as  the  court  could  properly  go. 
Johns  V.  Marsh,  53  Md.  323. 

The  tenth  prayer,  relating  to  a  reduction  of  plaintiff's  salary  by 
collusion,  was  properly  rejected,  there  being  no  evidence  to  support 
it    The  eleventh  prayer  we  do  not  understand  the  ap-  balabt. 

pellant  to  press:  and  its  first,  second,  third,  seventh,  and  ninth  ai-e 
abandoned;  and  the  fifth  is  included  substantially  in  plaintiff's 
sixth  prayer,  which  was  granted. 

The  defendant's  fourth,  fifteenth  and  sixteenth  prayers  relate  to 
an  ordinance  of  the  city  of  Baltimore,  relative  to  locomotives  when 
used  in  the  city.  The  ordinance,  among  other  things,  reqnires  that 
when  a  locomotive  engine  is  used  within  the  limits  of  the  city,  a 
man  shall  be  required  to  ride  on  the  front  of  the  locomo- 
tive engine  when  going  forward,  and  when  going  back-  ^SSowwitw 
ward,  on  the  tender,  not  more  than  twelve  inches  from 
the  bed  of  the  road ;  and  it  imposes  a  penalty  of  $10  for  each  vio- 
lation. If  it  is  true,  as  contended  by  tne  appellant,  that  since  the 
passage  of  the  first  ordinance,  the  power  of  the  locomotive  engine 
nas  been. so  changed  that  it  is  unsafe  and  impracticable  to  place  a 
man  in  the  position  required  by  the  ordinance,  upon  an  engine  of 
modern  construction,  it  would  be  most  unreasonable  to  hold  the 
road  gnilty  of  negligence  for  not  doing  that  which  would  endanger 
the  life  oi  the  employee.  It  can  hardly  be  contended  that  it  was 
the  intention  of  the  ordinance  to  prevent  the  railroad  companies 
from  availing  themselves  of  all  the  modern  improvements  in  loco- 
motives ;  and  to  compel  them  to  continue  the  use  of  engines  that 
would  allow  the  man  to  stand  in  safety  within  twelve  inches  of 
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the  groand,  although  bucIi  engines  might  be  far  inferior  in  every 
respect  to  the  others.  Whether  the  focomotives  that  are  now  in 
general  use  are  so  coustructed  tliat  it  is  unsafe  to  place  a  man  in  the 
position  required  bj  the  ordinance,  is  a  question  of  fact ;  and,  like 
other  facts,  to  be  found  bv  the  jurj.  If  so  found,  and  the  locomo- 
tive by  which  the  plaintin  was  injured  was  of  the  improved  modem 
construction,  the  defendant  was  right  in  claiming  that  the  absence 
of  the  man  on  the  tender  was  not  of  itself  an  act  of  negligence. 

But  while  we  have  no  doubt,  if  the  fact  is  as  claimed  by  the 
defendant,  that  a  literal  compliance  with  the  ordinance  is  unecessary 
in  suits  like  the  present,  yet  we  are  equally  clear  in  our  opinion 
that  its  spirit  and  intent  must  be  observed  by  the  roads.  There 
must  be  some  substitute  suitable  to  the  new  style  of  engines,  and 
which  will  answer  all  the  purposes  i*equired  by  the  ordinance.  Such 
substitute  it  is,  and  will  be,  the  duty  of  the  roads  to  furnish. 
Every  reasonable  precaution  must  be  used  by  them  to  prevent 
injury  to  persons  and  property  in  the  streets  of  a  city.  We  think, 
therefore,  that  at  least  the  first  part  of  the  defendant's  fifteenth 
prayer  should  have  Been  granted. 

The  other  prayers  of  defendant  relate  to  contributory  negligence 
on  the  part  of  the  plaintiff.  The  contention  of  the  defendant  being 
that  plaintiff,  by  his  own  negligence,  having  directly  contributed  to 
the  result,  it  was  entitled  to  have  the  law  on  that  subject  given  to 
ooNTumrroKT  ^^c  jury.  The  plaintiff  contends  that  the  subject  is 
■■ouoBicB.  fully  covered  by  the  instructions  granted  at  the  in- 
stance of  the  plaintiff.  In  this  we  do  not  concur.  It  is  true  that 
in  several  of  tnese  prayers  there  is  a  proviso  of  "unless  the  jury 
find  that  plaintiff  directly  contributed  to  the  accident  by  his  own 
want  of  cara;"  but  we  think  the  defendant  was  entitled  to  more 
than  such  a  proviso,  and  to  some  extent  a  definition  of  what  would 
constitute  contributory  negligence,  provided  the  jury  should  find 
the  facts  to  exist.  The  defendant's  theory  is  that  the  engine, 
having  given  the  caboose  a'  shove,  and  then  being  uncoupled  from 
it,  was  slowly  following  the  caboose  at  an  interval  of  ten  or  twelve 
feet,  when  plaintiff  attempted  to  pass  between  engine  and  caboose, 
and  was  caught  and  injured. 

While  we  reiterate  what  has  been  so  often  said  by  us,  that  negli- 
gence, whether  contributory  or  otherwise,  is  generally  a  question 
rather  of  fact  than  of  law,  and  should  be  left  to  the  jury  to  be  deter- 
mined from  all  the  facts  and  circumstances  of  the  case,  yet  there  are 
some  facts  so  plain  and  patent  that  the  courts  are  justified  in  pro-^ 
nouncing  them  contributory  negligence  in  law.  Thus,  if  an  adult 
passenger  thrusts  his  arm  out  of  the  window  of  a  car  in  motion,  and 
IS  injured  by  so  doing,  it  has  been  held,  if  the  facts  are  so  found, 
that  such  an  act  is  contributory  negligence  in  law,  and  the  jury 
should  be  so  instructed. 

So  if  in  case  the  jury  were  satisfied  that  the  plaintiff,  an  adalt  in 
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the  fall  poesessioQ  of  all  his  faculties,  and  familiar  \eith  the  cross- 

iD£c  and  the  movements  of  the  cars,  attempted  to  cross  ^ 

a  i^ilroad  \xx  front  of  a  moving  engme,  m  fall  view  and  raom  or  »• 

within  ten  or  twelve  feet  from  it,  we  think  that  sach 

an  act  amounted  to  contribatorj  negligence  in  law,  and  the  court 

should  have  so  instructed  the  jury ;  and  that  the  foarteenth  prayer 

of  defendant  should  have  been  granted. 

As  this  case  will  be  tried  a^m,  it  may  not  be  amiss  to  say  that 
we  can  see  no  good  purpose  that  can  be  subserved  to  either  party 
by  the  multiplicity  of  tlie  instrnctions  asked  for  in  this  and  many 
other  cases.  Their  length  and  number  tend  to  perplex  and  not 
to  instruct  and  enlighten  the  jury,  for  whose  benefit  they  are  given. 
In  stating  their  case  in  so  many  different  ways,  and  often  with 
such  unnecessary  minuteness,  errors  sometimes  creep  in  that  compel 
an  unwilling  reversal. 

There  are  some  exceptions  to  evidence  in  the  record,  but  the 
evidence  excepted  to  is  of  so  slight  and  immaterial  a  character,  and 
so  covered  by  the  other  testimony,  that  we  think  it  unnecessary  to 
notice  them. 

Judgment  reversed,  and  new  trial  awarded. 


Kellet 

V. 

MiOHiGAN  Central  B.  Ck>. 

{Advance  Case,  Michigan.     February  15,  1887.) 

The  plaintiH  was  going  to  his  work  early  in  the  morning  when  it  was  still 
dark.  He  was  walking  upon  defendant's  right  of  way  between  the  railway 
tracks.  When  he  reached  the  crossing  of  V  Avenue,  he  was  struck  by  a  stake 
extending  from  an  engine  approaching  him  on  the  track  south  of  him  to  some 
freight  cars  on  the  track  north  of  him,  which  were  beingstaked  east,  and  was 
knocked  down  apd  severely  and  permanently  injured.  Meld,  that  it  was  error 
for  the  court  to  instruct  the  jury  that,  upon  these  facts,  in  the  absence  of  con- 
tributory negligence,  the  plaintiff  was  entitled  to  recover;  that  staking  cars 
across  ^  highway  was  illegul,  and  rendered  the  railroad  company  liable  for  any 
injuij  occasioned  thereby  within  the  limits  of  such  highway  crossing;  and 
that  it  was  of  no  consequence  whether  the  person  injured  was  using  the  high- 
way for  the  purpose  of  travel,  or  was  travelling  along  the  defendant's  right  of 
way  without  any  intention  to  use  the  highway  as  such ;  also,  that  if  the  ac* 
cident  happened  without  the  limits  of  the  street,  the  plaintiff  could  not  re- 
cover. 

Beldy  also,  that  the  court  was  not  strictly  accurate  in  saying  of  the  plain- 
tiff, so  long  as  he  was  on  the  street  be  assumed  only  the  risks  that  belonged 
to  that  place,  notwithstanding  his  design  to  proceed  to  a  place  which  he 
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would  enter  at  his jperlL  The  plaintiff  was  not  using  the  highway  in  the 
ordinary  manner.  Tne  right  of  way  and  of  luinff,  when  not  used  or  required 
for  the  purpose  of  passage  across  the  railroad,  belongs  to  the  railroad  com- 
pany, and  may  be  used  by  it  in  the  same  manner  as  if  no  street  crossing  was 
there.  The  court  erred  in  holding  that  staking  cars  across  a  public  hi^way 
was  an  unlawful  act  and  negligence  per  se.  The  railroad  company  owed  no 
greater  or  different  duty  to  the  plaintiff  than  it  would  had  he  been  injured 
on  defendant's  grounds  west  of  the  highway. 

Ebrob  to  Superior  Court  of  Detroit  to  review  a  judgment 
against  the  defendant  in  an  action  for  damages  for  injuries  result- 
ing frbm  being  struck  by  a  stake  projecting  from  a  locomotive 
while  plaintiff  was  upon  the  defenqant's  right  of  way  at  a  street 
crossing.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Henry  Ru8%el^  with  Ashley  Pond.,  for  defendant,  appellant. 

E.  T.  Woodj  with  Levi  T.  Griffi7i,  for  plaintiff,  appellee. 

Champlin,  J. — On  the  27th  day  of  December,  1881,  plaintiff 
was  in  the  employ  of  the  Detroit  Car  Wlieel  Co.,  whose  shops  are 
situated  near  to  the  western  limits  of  Detroit,  and  adjoining  the 
railroad  tracks  of  defendant.  There  are  not  less  than  six  raUroad 
tracks  between  the  Car  Wheel  Co.'s  shops  and  the  depot  of  the 
FACTS.  I  defendant  company  in  the  city,  and  at  some  points  a 
great  many  moi*e.  There  are  manufacturing  institutions  located 
along  the  defendant's  right  of  way  on  either  side,  and  spur  tracks 
leading  thereto,  all  making  up  the  necessary  terminal,  transfer, 
and  local  yard  of  the  defendant  in  the  city  of  Detroit.  Vinewood 
Avenue  is  a  public  street  laid  out  and  opened  across  the  defendant's 
right  of  way,  and  runs  nearly  north  and  south,  and  is  several  rods 
east  of  the  Detroit  Car  Wheel  Co.'s  shops.  There  are  also  other 
streets  crossing  defendant's  right  of  way.  Laborers  who  work  at 
the  different  manufactories  have  been  in  the  habit  of  entering  upon 
defendant's  right  of  way,  and  travelling  thereon  to  and  from  their 
places  of  work,  but  not  with  defendant's  consent.  Defendant 
caused  to  be  ei*ected  signs  at  each  street-crossing  with  a  notice  con- 
taining  these  words :  "  No  thoroughfare !  The  public  are  warned 
against  walking  on  these  tracks  1" 

Plaintiff  testified:  '^I  knew  that  an  effort  had  been  made  to 
stop  people  from  walking  on  the  tracks.  I  was  told  that  at  one 
time  they  put  people  on  crossings  to  stop  people  from  walking  on 
the  tracks.  I  don't  know  that  they  put  up  these  signs  after  that, 
but  I  have  seen  them  since.  Up  to  that  time  I  had  not  seen 
them." 

Q.  Yon  knew  that  these  men  were  put  upon  these  crossings  to 
keep  people  from  walking  up  and  down  those  tracks.  That  waa 
what  they  were  there  for,  as  you  have  heard,  was  it  not ! 

A.  Yes,  sir ;  they  had  to  warn  people. 

Q.  What  yon  were  told  was  tiiis,  that  they  put  men  there  to 
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stop  people  from  walking  np  and  down  and  along  the  tracks,  wat 
it  not  i 

A.  "Well,  I  was  told  tl^at  they  were  there  to  stop  people  from  walk- 
ing on  the  tracks,  and  to  see  that  people  would  cross  there  safely, 
and  if  they  conld  not  stop  them,  tney  let  them  go, — let  them  take 
their  chance. 

Plaintiff  was  familiar  with  the  premises,  and  knew  that  they  were 
used  by  defendant  as  a  yard  for  switching  cars ;  that  the  switching 
endues  passed  frequently,  changing  and  moving  cars ;  that  thronsn 
trams  passed  over  the  tracks ;  and  that  persons  walking  upon*  the 
tracks  or  between  were  liable  to  meet  or  be  overtaken  by  an  engine 
or  train  at  any  moment.  He  also  had  seen  the  defendent  company, 
in  moving  cars,  use  what  is  called  a  stake,  and  knew  that  in  doing 
business  tney  pursued  that  method  of  handling  cars.  On  the  27th 
of  December,  1881,  the  defendant  started  from  his  house,  which 
was  south  of  the  railroad,  to  ^o  to  his  work, — it  was  about  six 
o'clock  in  the  morning,  and  stiU  dark.  In  doing  so  he  went  upon 
the  defendant's  right  of  way  at  a  point  about  a  mile  east  of  the 
shops  where  he  worked,  and  started  to  walk  out  between  the  rail- 
road tracks.  He  walked  west  a  distance  of  a  quarter  to  half  a  mile, 
and  when  at  the  crossing  of  Vinewood  Avenue  he  was  struck  by  a 
stake  extending  from  an  engine  approaching  him  on  the  track 
south  of  him  to  some  freight  cars  on  the  track  north  of  him  which 
were  being  staked  east,  and  was  knocked  down  and  very  severely 
and  permanentlv  injured.  He  saw  the  engine  and  cars  approach- 
ing him,  but  did  not  see  the  stake,  and  attempted  to  pass  between, 
and  met  with  the  accident,  as  before  stated.  He  was  not  using 
Vinewood  Avenue  as  a  highway,  nor  was  he  travelling  along  it,  but 
he  intended  to  keep  on  upon  the  defendant's  right  of  way  to  the 
shops  where  he  was  employed.  His  meeting  the  engine  at  that 
particular  point  was  a  mere  coincidence.  ' 

The  court  instructed  the  jury  that,  upon  these  facts,  in  the  ab- 
sence of  contributory  negligence,  the  plaintiff  was  entitled  to  re- 
cover; that  staking  cars  across  a  public  highway  was 
illegal,  and  rendered  the  defendant  liable  for  any  injury  acbobs  maH- 
occasioned  thereby  within  the  limits  of  such  highway 
crossing ;  and  it  was  of  no  consequence  whether  Uie  person  injured 
was  using  the  highway  for  the  purpose  of  travel,  or  was  travelling 
along  the  defendant's  right  of  way  without  any  intention  to  use  the 
highway  as  such.  He  also  instructed  the  jury  that  if  the  accident 
happened  without  the  limits  of  the  street,  the  plaintiff  could  not 
recover. 

I  cannot  accede  to  the  views  expressed  in  the  charge  of  the 
learned  judge.  If  the  defendant  would  not  be  liable  if  the  accident 
happened  outside  the  limits  of  the  highway  crossing,  it  must  be 
because  either  there  was  no  negligence  on  the  part  of  the  defend- 
ant, or,  if  negligence,  the  plaintiff  was  a  trespasser,  and  defendant 
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owed  him  no  daty^  unless  he  was  aware  of  his  presence  there,  and 
eonld  by  the  exercise  of  care  avoid  ininrins^  him.  Bat  how  does 
the  raih*oad  company  become  gnilty  of  neglj^nce  the  moment  it 
crosses  the  line  of  the  highway  ?  It  mast  be,  if  at  all,  becaase  some 
new  or  difierent  daty  obtains  from  that  which  rested  upon  it  be- 
fore. 

Negligence  in  law  is  a  relative  term,  and  implies  the  non-observ- 
ance of  or  omission  to  perform  a  dntv  which  is  prescribed  by  law  ; 
or  it  arises  from  the  situation  of  the  parties  and  circumstances 
surrounding  a  transaction.  There  is  no  provision  of  law  forbid- 
ding the  staking  of  cars  across  highways  in  a  railroad  company's 
yard  or  elsewhere.  If  a  duty  arises  the  non-observance  of  which 
would  be  negligence  in  defendant  to  stake  cars  across  Yinewood 
Avenue,  it  must  spring  fix>m  the  situation  of  the  parties  and  the 
circumstances  of  tiie  case.  What  are  these  ?  The  railroad  com- 
pany is  the  owner  of  its  right  of  way,  and  has  the  right  of  passage 
and  of  use,  in  the  ordinary  manner,  of  its  tracks  at  highway  cross- 
ings. Likewise  do  the  public  have  a  right  of  way  and  of  passage 
across  the  railroad  track  to  be  used  and  employed  in  the  ordinary 
manner.  These  rights  are  in  a  sense  reciprocal  and  must  be  exer- 
cised  with  a  due  regard  to  the  rights  of  each  other.  The  right  of 
the  public  in  a  highway  crossing  a  railroad  is  simply  a  right  of 

f)a8sage  across  the  railroad.  The  public,  and  no  individual  thereof, 
las  the  right  to  commit  a  trespass  upon  the  railroad  company's 
property  within  the  limits  of  the  highway  crossing.  He  cannot 
interfere  with  the  rails  or  grounds,  or  obstruct  the  tracks,  siinply 
because  it  is  in  the  highway,  without  committing  a  trespass.  The 
highway  crossing  is  for  the  purpose  of  passage  from  one  side  of 
the  railroad  to  tne  other,  and  any  other  use  thereof,  whether  be- 
tween the  tracks  or  between  the  rails,  is  unwarranted.  The  right 
of  way  and  of  use,  when  not  nsed  or  required  for  the  purpose  of 
passage  across  the  railroad,  belongs  to  the  milroad  company,  and 
may  be  used  by  it  in  the  same  manner  as  if  no  street  crossing  was 
there. 

It  is  not,  therefore,  strictly  accurate  to  say  of  the  plaintiff  in  this 
case  that,  ''so  long  as  he  was  on  the  street,  he  assumed  only  the 
risks  which  belonged  to  that  place,  notwithstanding  his  design  to 
proceed  to  a  place  which  he  would  enter  at  his  periD'  The  plain- 
tiff was  not  using  the  highway  in  the  ordinary  manner.  He  was 
not  travelling  along  Vinewood  Avenue,  nor  using  the  avenue  for 
the  purpose  of  crossing  the  company's  right  of  way.  He  com- 
mitted a  technical  trespass  when  lie  entered  upon  the  defendant's 
right  of  way,  and  he  continued  such  trespass  from  the  time  he 
entered  upon  it  until  he  left  it.  It  was  one  continuous  act.  Its 
nature  is  determined  by  the  purpose  which  he  says  he  had,  to 
travel  over  defendant's  right  of  way  until  he  reached  the  sliopg 
where  he  was  employed.    He  was  in  the  execution  of  this  purpose^ 
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and  npon  defendant's  right  of  way,  when  he  was  injared.  He  had 
no  lawful  ri^ht  there,  under  the  circumstances,  anj  more  than  he 
would  have  nad  if  he  had  been  injnred  in  the  act  of  burglarizing 
a  freight  car  which  had  been  left  in  the  highway.  I  think  the 
error  of  the  trial  judge  was  in  holding  that  plaintiff  was  lawfully 
there,  and  in  applying  che  principles  to  his  case  which  would  have 
been  proper  in  the  case  of  one  in  the  lawful  use  of  a  highway 
crossing  a  railroad.  I  think  lie  also  erred  in  holding  that  staking 
cars  across  a  public  hi<^hway  was  an  unlawful  act  und  negli^nce 
per  ee.  I  think  the  railroad  company  owed  no  greater  or  difi^rent 
duty  to  plaintiff  under  the  circumstances  than  it  would  had  be 
been  injured  upon  defendant's  grounds  west  of  the  highway. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 

Campbell,  Ch.  J.,  concurred. 

Shbbwood,  J. — I  cannot  concur  with  my  brethren  in  this  case 
in  the  opinion  filed  by  Justice  Ghamplin.  It  is  conceded  that 
Vine  wood  Avenue  is  a  public  street  in  the  city  of  Detroit.  The 
avenue  at  the  crossing  of  the  defendant's  road  was  used  by  the 
company  as  switching-ground. 

Tlie  plaintiff,  on  the  morning  of  the  27th  of  December,  1881,  at 
about  SIX  o'clock,  was  going  to  nis  work  ;  on  arriving  at  the  high- 
way he  had  occasion  to  cross  it  at  the  place  where  it  was  inter- 
sected by  the  defendant's  road,  and,  while  going  across  the  avenue 
and  travelling  between  the  tracks,  he  was  struck  by  a  stake  at- 
tached to  an  engine  or  tender  on  one  track,  and  extending  diago- 
nally across  to  a  car  on  the  others,  used  for  the  purpose  of  shoving 
the  car  along  by  the  moving  engine,  a  process  called  '^  staking 
cars,"  and  always  attended  with  more  than  ordinary  danger.  The 
morning  was  dark,  but  the  plaintiff  saw  the  cars,  and  could  have 
passed  between  the  two  tracks  without  danger  from  the  cars  had  it 
not  been  for  the  stake. 

It  was  undoubtedly  the  ri^ht  of  the  company  to  lay  its  switch 
track  across  the  avenue  withm  its  right  of  way,  and  perhaps  even 
use  the  stake  in  moving  the  cars  over  the  highway :  but  when  it  does 
so,  it  should  provide  the  proper  warnings  of  the  increased  danger, 
and,  if  necessary  to  prevent  injury  to  persons,  keep  a  proper  per- 
son at  the  point  of  danger  to  give  the  warning. 

While  the  plaintiff  was  travelling  across  the  highway,  I  am  un- 
able to  understand  why  he  was  not  using  the  avenue  as  a  highwav. 
It  certainly  is  as  much  the  privilege  of  tlie  citizen  to  use  the  high- 
way in  crossing  it  as  it  is  his  right  to  travel  its  length,  and  I  do  not 
understand  that  the  plaintiff's  right  to  use  the  avenue  was  in  any 
way  limited  or  impaired  by  what  might  have  been  his  intentions 
when  he  left  the  highway.  The  right  to  use  the  "  People's  High- 
way "  depends  upon  no  such  condition. 

It  is  said  this  plaintiff  was  a  trespasser  upon  the  avenue  when  the 
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injury  oocnrred.  I  have  been  unable  to  discover  from  the  record 
that  ne  did  anything  while  thereon  except  to  attempt  to  widk 
across  it.  This  wonld  certainly  not  make  him  a  trespasser.  His 
right  to  cross  it  was  as  well  secured  and  defended  as  was  that  of 
the  defendant;  and  the  defendant  had  no  right  whatever  to  inter- 
fere with  the  plaintiff's  use  of  it  for  that  purpose  in  an  improper 
or  nnreasonable  manner. 

I  do  not  concede  the  doctrine  that  the  only  right  the  public  has 
in  a  highway,  where  it  is  crossed  by  a  railroad,  is  the  simple  right 
to  cross  over  such  railroad  when  an  opportunity  is  afforded  by  the 
company  so  to  do ;  but,  on  the  contrary,  I  understand  the  public 
has  all  tne  riglUs  that  can  be  acquired  in  the  land  of  an  individual 
for  the  purpose  of  travel  when  it  establishes  a  highway ;  and  a 
railroad,  in  securing  the  right  to  cross  such  highway,  obtains  no 
more  than  the  right  to  pass  over  it  with  its  track  and  cars  in  a 
reasonable  and  proper  manner ;  that  tlie  land  at  the  crossing  upon 
which  the  tracks  and  trains  pass  may  be  used  by  the  citizens  and 
the  public  to  such  extent  as  may  be  found  convenient  or  desirable 
for  niffhway  purposes  and  travel,  so  long  as  it  does  not  interfere 
with  the  reasonable  passage  of  cars  and  the  riffht  of  making  needed 
repairs.  It  is  the  right  of  passage  only  for  its  cars  that  Uie  com* 
pany  secures  at  a  crossing,  and  not  storage  ground  in  the  street  for 
cars.  The  plaintiff  had  a  lawful  right  to  be  in  the  highway  where 
he  was  when  he  was  injured,  and  the  defendant  had  no  right  to 
knock  him  down  with  tlie  stake  in  the  manner  it  did  by  its  cars. 
While  the  plaintiff  was  between  the  tracks  upon  the  highway,  he 
assumed  in  travelling  there  the  ordinary  risks  of  both  roads  which 
belonged  to  that  place,  but  nothing  more ;  and  if  greater  risks 
were  cast  upon  him  in  consequence  of  some  extraordinary  doings 
of  the  company,  he  should  have  been  warned  of  the  same  a  suffi- 
cient length  of  time  before  reaching  such  dangers  to  enable  him 
with  ordinary  diligence  to  escape.  * 

I  think  the  learned  trial  judge,  however,  went  .too  tfar  in  hia 
charge  when  he  said  to  the  jury  in  substance  that  it  was  illegal  for 
the  defendant  to  use  the  stake ;  that  it  was  negligence  on  the  part 
of  defendant ;  and  upon  this  ^und  alone  I  concur  in  the  reversaL 

MoBss,  J.)  did  not  sit  in  this  case. 
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(Adwmee  Oai&j  Maryland,    June  28, 1880.) 

• 

The  plaintiff  was  struck  by  a  train  of  can  of  defendant.  In  an  action  for 
damages,  it  was  Jidd^  that 

The  duties,  obligations,  and  rights  of  railroads  and  of  highway  travellers 
at  a  point  of  intersection  are  mutual  and  reciprocal,  and  both  must  use  such 
care  as  a  prudent  man  would  under  like  circumstances. 

The  question  of  contributory  negligence  depends  on  the  circumstancea  of 
each  particular  case,  and  is  one  of  fact  for  the  jury. 

Appeal  from  circuit  conrt,  Baltimore  county. 

Joint  action  by  hnsband  and  wife  to  recover  damages  for  per- 
sonal in jaries  sustained  by  the  latter  in  being  run  down  by  defend- 
ant's cars  at  a  highway  crossing.  Yerdict  and  judgment  for  plain* 
tiSsj  and  defendant  appeals. 

John  jr.  CcnDefiy  W!  Irvine  Oro88y  and  John  L  YeUott  for  ap- 
pellant. 

Wm.  jP.  MauUhyy  Thos.  A.  Mwrrwy^  and  R.  S,  Bocmaom  for 
appellees. 

Bbtan,  J. — ^Mrs.  Owings  was  stmck  by  a  train  of  cars  belonging 
to  the  Baltimore  &  Ohio  K.  Co.,  and  was  seriously  injured.  This 
action  was  brought  by  her  hnsband  and  herself  against  the  railroad 
company  for  the  recovery  of  damages.  The  points  decided  by  the 
conrt  below  involved  principally  the  inquiries  whether  the  injuries 
were  caused  by  the  negligence  of  the  agents  and  servants  of  the 
railroad  company,  and  whether  there  was  contributory  faom. 

negligence  on  the  part  of  Mrs.  Owings.  The  accident  occurred 
near  a  station  on  defendant's  railroad,  named  Watersville.  The 
injured  person,  having  occasion  to  visit  a  store  kept  at  the  station, 
was  returning  on  her  way  to  her  own  home.  The  station  was  on 
the  north  side  of  the  track,  and  her  house  is  on  the  south  side,  at  a 
distance  of  about  a  quarter  of  a  mile.  A  public  road  crosses  the 
railroad  track  about  140  feet  west  of  the  station,  and  a  path  for 
travellers  on  foot  crosses  the  railroad  track  between  the  station  and 
the  public  road,  at  a  distance  east  of  the  public  road  variously 
stated  by  the  witnesses  to  be  from  30  to  48  feet. 

According  to  the  testimony  of  Mrs.  Owin^  when  she  left  the 
ftation  on  her  return  homeward,  a  long  tram  of  burden  cars  was 
passing  on  the  north  track,  and  going  west.  She  walked  along  by 
the  side  of  the  track  westwardly,  towards  the  path  mentioned,  an- 
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til  Bhe  reached  a  point  about  six  feet  east  of  it,  and  there  8h# 
stopped,  and  waited  until  the  train  of  cars  passed  her  about  the 
length  of  two  cars,  and  after  it  had  passed  she  looked,  as  well  as 
she  could,  up  said  tracks  westwardlj,  and  listened  to  see  and  hear 
whether  any  train  was  coming  down  tlie  tracks  from  the  west. 
She  heard  no  whistle  or  blast  from  an  engine,  and  heard  no  noise 
of  any  coming^  train,  and  she  then  started  and  reached  the  pathway 
for  foot  travellers,  and  walked  on  it  to  the  north  track  of  the  rail- 
road. She  stopped  on  the  north  track,  and  looked  up  the  south 
track,  and  listened  to  see  and  hear  whether  any  engine  or  train  of 
cars  was  approaching  from  a  westward  direction.  She  could  not 
see  anything,  or  hear  any  noise  of  an  approaching  train.  She 
stopped,  looked,  and  listened  long  enough  to  see  and  hear  the 
noise  of  any  approaching  train,  ana  saw  and  heard  none,  and  be- 
lieved that  the  tracks  were  clear,  and  that  she  could  cross  the  tracks 
safety.  When  she  was  looking  westward ly,  while  crossing  the 
north  track,  she  could  see  but  a  short  distance  because  of  a  curve 
in  the  railroad  track  westward  of  her.  She  then  stepped  off  the 
north  track  towards  the  south  track,  and  just  as  she  put  her  foot 
on  the  north  rail  of  the  sonth  track,  as  she  supposes,  she  was  struck 
by  the  engine  of  a  train  coming  from  the  west,  and  was  very  se- 
verely injured.  Tiie  engine  came  on  her  so  suddenly  that  she  did 
not  see  or  hear  it  until  it  struck  her.  The  west-bound  train  was  a 
long  burden  train,  and  made  a  great  deal  of  noise.  When  she 
stepped  on  the  south  track,  she  had  her  head  turned  west,  up  the 
road,  and  was  looking.  Other  testimony  in  the  cause  described 
the  curve  in  the  road.  Tiiere  is  a  high  bluff  on  the  east  side  of  the 
public  road,  and  north  side  of  the  raih*oad,  where  they  intersect  each 
other,  and  the  railroad  tracks  curve  around  this  hill  to  the  north. 
Several  of  the  witnesses  testified  that  the  railroad  crossing  at  the 
county  road  was  very  dangerous.  One  of  the  witnesses  testified 
that  he  had  been  an  agent  of  the  railroad  company  at  this  station 
for  eight  years,  and  that  he  had  spoken  to  different  ofiScers  of  the 
railroM  company  about  the  dangerous  character  of  the  crossing ; 
mentioning  persons  whom  he  described  as  the  supervisor,  the  gen- 
eral  supenntendent,  and  the  chief  engineer.  It  was  also  in  evi- 
dence  tnat  Watersville  was  a  place  of  considerable  resort  by  people 
coming  from  the  north  and  south  of  the  railroad,  and  that  the 
country  around  Watersville  was  tolerably  thickly  settled.  Other 
witnesses  besides  Mra.  O wings  testified  that  they  did  not  hear  anj 
whistle  from  the  train  which  did  the  injury.  They  were  not, 
however,  in  a  situation  to  require  them  to  pay  attention  to  it.  There 
was  evidence  that  the  bluff  above  mentioned  obstructed  the  sound, 
as  well  as  the  view,  of  a  train  approaching  from  the  west. 

There  was  testimony,  on  the  part  of  the  defendant,  to  show  that 
the  engineer  of  the  train  in  question  blew  a  long  blast  from  the 
whistle  of  his  engine  when  1,500  feet  west  of  the  Watersville 
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crossing.  He  himself  testifies  that  he  did  not  take  any  precaution 
to  avoid  running  over  any  one  at  the  crossing  except  blowing  the 
whistle ;  and  that  if  persons  were  about  crossing  the  track  tnere, 
and  did  not  hear  the  whistle,  he  could  not  help  running  over  them ; 
that  the  maximum  speed  at  which  our  trains,  as  he  expresses  it, 
were  allowed  to  inin,  was  18  miles  an  hour,  meaning  probably 
freight  trains ;  and  that  he  was  going  at  about  that  rate  when  at 
the  crossing.  There  was  evidence  that  west  of  a  point  designated 
as  No.  1  there  was  a  descending  gi*ade  of  about  85  feet  to  a  mile ; 
and  that  from  No.  1  to  a  point  below  Watersville  station,  the 
grade  continues,  but  is  less.  No.  1  is  stated  to  be  west  of  the 
whistle-post,  and  tliis  is  stated  to  be  1,500  feet  west  of  the  public 
crossing. 

The  evidence  offered  at  the  trial  is  set  out  in  the  record  at  much 
length,  and  with  gre^t  particularity  of  detail.  We  do  not  purpose 
to  transcribe  it  into  this  opinion.  What  we  have  stated  is  sufficient 
to  illustrate  the  questions  of  law  which  are  brought  before  us  for 
review.  It  is  our  duty  to  determine  how  far  the  evidence  was 
competent  to  sustain  the  issues  submitted  to  the  jury,  and  not  to 
review  their  findings.  It  was  for  them  exclusively  to  judge  of  the 
credibility  of  the  testimony,  and  to  draw  from  it  such  inferences 
as  in  their  judgment  were  legitimate  and  proper.  It  is  necessary 
for  us  to  take  a  view  of  the  mutual  rights  and  duties  of  these 
parties  at  the  time  and  place  of  this  accident.  The  railroad  com- 
pany was  using-its  own  right  of  way,  audit  could  not,  under  any 
circumstances,  he  required  to  vield  its  precedence  in  the  exercise 
of  this  right.  But  the  public  have  an  equal  right  to  use  the  ordi- 
nary highways  of  the  country,  and  this  right  is  not  im-  duty  of 
paired  when  they  cross  railroad  tracks.  At  the  point  SoBSaf** 
of  crossing,  the  traveller  on  the  highway  is  required  to  use  ordi- 
nary care  and  diligence  to  ascertain  whether  a  train  is  approach- 
ing ;  and,  on  the  other  hand,  the  persons  in  charge  of  the  train 
must  give  due  warning  of  its  coming,  so  that  the  traveller  may 
stop  and  give  it  unobstructed  passage.  We  do  not  know  that  we 
can  do  better  than  to  adopt  the  opinion  of  the  supreme  court  of  the 
United  States  in  a  case  where  a  collision  occurred  between  a  wa^on 
and  a  train  of  cars  at  a  point  where  a  public  highway  crossed  a 
railroad  track ; 

'^  If  a  railroad  crosses  a  common  road  on  the  same  level,  those 
travelling  on  either  have  a  legal  right  to  pass  over  the  point  of 
crossing,  and  to  require  due  care  on  the  part  of  those  travelling  on 
the  other  to  avoid  a  collision.  Of  course,  these  mutual  rights  have 
respect  to  other  relative  rights  subsisting  between  the  parties. 
From  the  character  and  momentum  of  a  railroad  train,  and  the  re- 
quirements of  public  travel  by  means  thereof,  it  cannot  be  expected 
tnat  it  shall  stop  and  give  precedence  to  an  approaching  wagon  to 
make  the  crossing  first ;  it  is  the  duty  of  the  wagon  to  wait  for  the 
28A.&B.  RCas.— 41 
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train.  The  train  has  the  preference  and  right  of  way.  Bnt  it  iB 
bound  to  give  due  warning  of  its  approach,  so  that  the  wagon  maj 
stop  and  allow  it  to  pass,  and  to  use  everj  exertion  to  stop  if  the 
waeon  is  inevitably  in  the  way.  Such  warning  mnst  be  reasonable 
and  timely.  But  what  is  reasonable  and  timely  warning  may  de- 
pend on  many  circumstances.  It  cannot  be  such  if  the  speed  of 
the  train  be  so  great  as  to  render  it  unavailing.  The  explosion  of 
a  cannon  may  be  said  to  be  a  warning  of  the  coming  shot,  but  the 
velocity  of  the  latter  generallv  outstrips  the  warning.  The  speed 
of  a  train  at  a  crossing  should  not  be  so  great  as  to  i-ender  unavail- 
ing the  warning  of  its  whistle  and  bell ;  and  this  caution  is  espe- 
ciiuly  applicable  when  their  sound  is  obstructed  by  winds  and  other 
noises,  and  when  intervening  objects  prevent  those  who  are  ap- 
proaching the  railroad  from  seeing  a  coming  train.  In  such  cases, 
if  an  unsTackened  speed  is  desirable,  watchmen  should  be  stationed 
at  the  crossing.  We  think  the  judge  below  was  perfectly  right, 
therefore,  in  holding  that  the  obligations,  rights,  and  duties  of  rail- 
roads and  travellers  upon  intersecting  highways  are  mutual  and 
reciprocal,  and  that  no  greater  degree  of  care  is  required  of  one 
than  of  the  other.  For,  conceding  that  the  railway  train  has  the 
right  of  precedence  of  crossing,  the  parties  are  still  on  equal  terms 
aa  to  the  exercise  of  care  and  diligence  in  regard  to  their  relative 
duties.  The  right  of  precedence  referred  to  aoes  not  impose  upon 
the  wagon  the  whole  duty  of  avoiding  a  collision.  It  is  accom- 
panied oy  and  conditioned  upon  the  duty  of  the  train  to  give  due 
and  timely  warning  of  approach.  The  duty  of  the  wagon  to  yield 
precedence  is  based  upon  this  condition,  iboth  parties  are  charged 
with  the  mutual  duty  of  keeping  a  careful  lookout  for  danger ;  aifd 
the  degree  of  diligence  to  be  exercised  on  either  side  is  such  as  a 
prudent  man  would  exercise,  under  the  circumstances  of  the  case, 
in  endeavoring  fairly  to  perform  his  duty."  Continental  Imp* 
Co.  V.  Stead,  95  U.  S.  161. 

It  was  also  said,  in  the  case  just  cited,  that  if  the  train  was  a 
special  one  it  was  still  more  incumbent  on  it  to  slacken  speed,  and 
sound  the  whistle  and  ring  the  bell,  than  if  the  train  were  running 
on  regular  time. 

There  are  cases  where  the  court  can  decide  the  question  of  negli- 

§ence  as  a  matter  of  law.     Many  of  them  have  been  declaimed  by 
lis  and  other  courts.    Where  there  has  been  an  omission  of  some 
act  of  duty,  or  where  there  is  some  act  of  imprudence 
qummon    fob  which  uo  reasonably  careful  man  would  commit,  if  any 
^™^'  accident  is  caused  thereby,  the  court,  as  a  matter  of 

law,  declares  the  party  in  default  as  negligent,  and  denies  him  a 
recovery.  But  in  ordinary  cases  the  question  of  negligence  must 
be  decided  by  the  jury.  The  courts  cannot  lay  down  a  rigid  rule 
determining  how  persons  must  act  in  emergencies  which  fairly  ad- 
mit of  the  exercise  of  individual  judgment,  and  where  men  of 
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prudence  and  good  sense  might  reasonably  adopt  different  ooones 
of  action.  The  affairs  of  human  life  are  too  various  and  compli- 
cated to  be  regulated  by  a  formula  deduced  from  abstract  reason- 
ing. Human  reason  must  be  applied  to  difficulties  and  embarrass- 
ments as  they  arise,  with  the  aid  of  such  experience  as  may. be 
gathered  from  the  ordinary  course  of  events.  The  judgment  of  a 
lury,  representing  the'average  intelligence  of  the  community,  must, 
m  a  case  open  for  discussion,  determine  whether  the  party  in  the 
given  instance  has  in  his  action  come  up  to  the  ordinary  standard 
of  judgment  and  diligence.  It  was  said  in  Maugan's  Case,  61  Md. 
63: 

^^  When  the  question  arises  upon  a  state  of  facts  on  which  reason* 
able  men  may  ^irly  arrive  at  different  conclusions,  the  fact  of  neg- 
ligence cannot  be  determined  until  one  or  other  of  these  conclu- 
sions has  been  drawn  by  the  jury.  The  inference  to  be  drawn 
from  the  evidence  must  be  certain  and  incontrovertible,  or  j;hey 
cannot  be  decided  upon-  by  the  court.  Negligence  cannot  be  con- 
clusively established  by  a  state  of  facts  upon  which  fair-minded 
men  may  well  differ.  And  it  would  not  be  fair  to  judge  of  the 
party's  conduct  by  the  light  of  knowledge  obtained  for  the  first 
time  after  the  event  had  happened.  It  is  very  easy,  in  looking 
back  on  an  accident,  to  see  how  it  occurred,  and  to  point  out  how 
it  might  have  been  avoided.  But  the  law  requires  only  ordinary 
judgment  and  diligence  in  dealing  with  the  occurrences  as  they 
appeared  at  the  time  of  the  danger." 

In  the  present  case,  on  the  question  of  negligence,  it  was  proper 
for  the  jury  to  take  into  consideration  the  evidence  relating  to  the 
dangerous  condition  of  the  crossing ;  the  obstructions  to  seeing  and 
hearing  an  approaching  train,  caused  by  the  bluffs  and 
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curve  in  the  road ;  the  increased  difiiculty  in  hearing, 
caused  by  the  noise  of  the  train  passing  westward  ;  the  iSHSSS^ 
speed  of  the  train,  and  the  shortness  ox  the  interval  be- 
tween the  blowing  of  the  whistle  and  the  amval  of  the  train  at 
the  crossing ;  and  the  further  fact  that,  the  train  being  a  burden 
train,  it  does  not  appear  from  the  evidence  that  there  was  any  rea- 
son to  look  for  its  approach  at  the  time  of  the  accident.  Suppos- 
ing that  the  train  was  running  at  the  rate  of  18  miles  an  hour,  less 
than  a  minute  intervened  between  the  time  when  tlie  engineer 
commenced  to  sound  the  whistle  and  the  time  when  Mi-s.  Owings 
was  struck  by  the  train.  If  the  jury  inferred  from  the  evidence 
which  has  been  mentioned  that  the  persons  in  charge  of  the  train 
did  not  use  ordinary  care  and  caution  to  avoid  this  accident,  they 
were  justified  in  so  finding  by  their  verdict.  It  rested  with  them 
to  draw  this  inference  or  a  contrary  one ;  and  they  had  the  right 
to  infer  from  the  evidence  that  Mrs.  Owings  used  due  care  in  the 
means  which  she  took  to  ascertain  whetlier  there  was  danger  in 
crossing  the  track. 
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We  have  been  conBidering  this  case  as  if  the  iniared  party  had 
attempted  to  cross  the  track  at  tlie  public  road.  In  point  of  fact, 
she  made  the  attempt,  according  to  the  evidence,  at  a  distance 
from  30  to  48  feet  east  of  it.  She  was  to  this  very  small  extent 
farther  awav  from  the  cars  than  she  would  have  been  at  the  pub- 
lic road.  The  danger  from  them  would  not  ^lave  been  less  at  the 
public  road  ;  neither  would  her  precautions  have  been  more  avail- 
ing. If  the  means  adopted  by  the  persons  managing  the  train 
had  been  sach  as  to  enable  a  traveller  to  cross  in  safety  at  the  pub^ 
lie  road,  they  would  have  been  sufficient  for  the  same  purpose  at 
the  place  oi  the  accident.  We  do  not  think  that  there  is  any 
difference  between  the  two  cades. 

It  will  be  seen  that  we  think  the  evidence  was  properly  admitted 
to  show  the  dangerous  character  of  the  crossing,  and  also  that  there 
was  no  error  in  the  mode  in  which  the  question  of  negligence  was 
left  to  the  jury  by  the  instructions.     Judgment  affirmed. 

Crossing — **  Look  and  Listen  "  Doetrin^t — The  duty  of  travellers  to  stop,  ^ 
look,  and  listen  at  a  crossing  before  attempting  to  cross  does  not  imply  an 
obligation  to  see  and  hear.    Long  Island  R.  Co.  «.  Qreany  (N.  T.),  24  Am. 
&  £ng.  R.  R.  Gas.  478.    See  note,  lb.  478. 


MoLeod 

V. 

CoNNEononr  aih)  Passumpsio  Bivhr  R.  Co. 

(58  Vermont,  727.) 

Actions,  whether  allowed  b^  statute  or  common  law,  brought  to  recover 
for  personal  injuries,  are  transitory;  thus,  on  demurrer,  it  appeared  that  the 
defendant  company  existed  under  the  laws  of  this  State,  and  was  operating 
a  certain  railroad  in  the  Province  of  Quebec,  and  it  was  held  that  the  plain- 
tiff could  sustain  an  action  against  the  defendant  for  personal  injuries  alleged 
to  have  been  sustained  by  him  in  said  province  through  the  neglect  of  the 
defendant  to  comply  with  the  statute  law  of  that  province. 

When  a  count  attempts  to  declare  upon  the  laws  of  a  foreign  country,  it  is 
fatally  defective,  unless  those  laws  and  also  the  facts  are  set  forth  so  spedfi- 
cally  that  the  court  can  see  that  the  defendant  owed  a  duty  to  the  plaintiff, 
and  had  fallen  short  of  that  duty,  and  thereby  the  plaintiff^s  injury  resulted. 

AonoK  on  the  case  to  recover  for  injuries  claimed  to  have  re- 
sulted through  the  defendant's  alleged  neglect  to  properlv  maintain 
a  railway  crossing  across  a  highway,  in  accordance  with  the  pro- 
visions of  the  statute  law  of  the  Province  of  Quebec. 

Heard  on  demurrer  to  two  new  counts,  September  Term,  1884, 
Boss,  J.,  presiding.  Demurrer  overruled,  and  counts  adjudged 
sufScient. 
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First  count:  " In  a  plea  of  the  case "  .  .  .  "the  Connecticut  & 
Fassnmpsic  Bivers  B.  Co.  wei'e  the  managers  and  operators  of  a 
certain  railway  in  the  town  of  Stanstead,  in  the  county  of  Stan- 
stead,  in  the  Province  of  Qnebec,  and  Dominion  of  Canada,  known 
as  and  called  the  '  Massawippi  Yalley  B.,'  which  last-named  rail- 
way was  duly  chartered  by  the  said  !rroyince  of  Qnebec,  and  was 
duly  constructed  under  said  charter  prior  to  the  first  day  of  Janu- 
ary, A.D,  1883,  and  was  on  the  21st  aay  of  March,  a.d.  1883,  afore- 
said, managed,  operated,  and  run  by  the  aforesaid  Connecticut  & 
Passumpsic  Bivers  B.  Co. 

"  Ana  the  plaintiff  ayers  that  by  the  laws  of  the  aforesaid  Proy- 
ince  of  Quebec,  which  were  in  full  force  and  effect  on  the  2l6t 
da^  of  March,  1883,  and  which  laws  had  been  in  full  force  and 
effect  for  a  long  time  prior  to  said  21st  day  of  March,  a.d.,  1883, 
it  was  and  is  provided  among  other  things,  that  no  part  of  a  rail- 
way which  crosses  any  highway  in  said  Province  of  Quebec,  with- 
out being  carried  over  said  railway  by  a  bridge,  or  under  said 
railway  by  a  tunnel,  shall  rise  above  or  sink  below  the  level  of  the 
highway  more  than  one  inch ;  and  the  plaintiff  avers  that  on  the 
21st  day  of  March,  a.d.,  1883,  aforesaid,  the  said  Massawippi  Yal- 
ley B.,  which  was  then  managed,  opei*ated,  and  run  by  the  afore- 
said Connecticut  &  Passumpsic  Bivers  B.  Co.,  as  aforesaid,  did 
cross  a  highway  in  the  town  of  Stanstead  aforesaid,  without  being 
carried  over  the  same  by  a  bridge,  or  under  the  same  by  a  ti^nnel, 
and  that  on  the  day  and  year  last  aforesaid,  at  Stanstead  aforesaid, 
the  aforesaid  Massawippi  Yalley  B.,  where  it  crosses  the  aforesaid 
highway  as  aforesaid,  did  rise  more  than  one  inch  above  the  level 
of  said  highway,  and  did  then  and  there  lise  above  the  level  of 
said  highway  two  and  one  half  inches. 

^'  And  the  plaintiff  avers  that  on  the  2l6t  day  of  March,  a.d., 
1883,  aforesaid,  at  Stanstead  aforesaid,  the  plaintiff  was  passing 
and  driving  along  and  over  the  said  highway  where  the  same  is 
crossed  by  the  aforesaid  railway  as  aforesaid,  with  his  horse  and 
sleigh,  riding  in  his  aforesaid  sleigh,  and  driving  said  horse  in  a 
prudent  and  careful  manner,  and  with  proper  and  reasonable  skill, 
and  that  while  so  driving  along  said  highway  and  over  said  rail- 
way where  the  same  crosses  said  highway  as  aforesaid,  by  reason 
of  the  said  railway  rising  above  the  level  of  the  said  highway  more 
than  one  inch  as  aforesaid,  the  plaintiff  was  violently  thrown  from 
and  out  of  his  said  sleigh,  out  and  upon  the  said  railway  and  upon 
the  ground ;  that  the  said  horse  was  by  means  of  the  premises  tnen 
greatly  sciired  and  frightened,  and  thereby  then  ran  away  with  and 
overturned  the  said  sleigh  of  the  plaintiff,  and  that  by  means  of 
which  said  several  premises  the  plaintiff  became  and  was  greatly 
hurt,  bruised,  etc. ;  that  the  plamtiff  by  means  of  the  premises 
became,  and  was,  and  still  is  greatly  and  permanently  injured  in  his 
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health,  and  lamed ;  and  also  by  means  of  the  premises,  the  plain- 
tifE  was  obliged  to  and  did  necessarily  expend  divers  moneys. 

^'  And  the  plaintiff  avers  that  by  the  laws  of  the  State  of  Yer- 
mont  an  action  hath  accraed  to  him,  to  have  and  recover  from  the 
defendant  the  aforesaid  Snms,  damages,  and  his  costs. 

'^  And  the  said  plaintiff  declares  against  the  said  defendant  in  a 
farther  plea  of  the  case  for  that  heretofore,  to  wit :  On,  etc.,  the 
Connecticnt  &  Passnmpsic  Rivers  R.  Co.  was  a  dnly  incorporated 
and  organized  company,  under,  and  by  virtue  of  the  laws  of  the 
State  of  Vermont,  and  on  the  day  and  year  last  aforesaid,  and  for 
a  long  time  prior  thereto,  the  said  Connecticut  &  Fassumpsic 
Rivers  R.  Co.  were  and  had  been  the  managers  and  operators  of  a 
certain  railway  in  the  town  of  Stanstead,  etc.,  it  was,  by  the  laws 
of  said  Province  of  Quebec,  the  duty  of  the  said  Connecticnt  & 
Fassumpsic  Rivers  R.  Co.  to  keep  the  said  Massawippi  Valley  B. 
where  tlie  same  crossed  any  and  all  public  highways,  and  was  not 
carried  over  the  same  by  a  bridge,  or  under  the  same  by  a  tunnel, 
in  the  said  town  of  Stanstead,  in  good  and  sufficient  condition  and 
repair,  both  in  its  construction  and  state  of  repairs,  for  the  safe 
passage  of  persons,  teams,  and  travel  over  and  across  the  same  at 
all  such  highway  crossings  aforesaid.  And  the  plaintiff  avers  that 
on  the  day  and  year  last  aforesaid,  the  said  Massawippi  Valley  R. 
crossed  a  certain  public  highway  in  said  Stanstead,  between  the 
villages  of  Beebe  JPlain  ana  Stanstead  Flain,  and  was  not  carried 
over  the  same  by  a  bridge  nor  under  the  same  by  a  tiinnel. 

^^  And  the  plaintiff  avers  thait  on  the  day  and  year  last  aforesaid, 
at  said  Stanstead,  the  said  Connecticnt  &  Fassumpsic  Rivers  R. 
Co.,  not  regarding  its  said  duty  in  that  behalf,  suffered  the  said 
Massawippi  Valley  *R.,  where  the  same  crossed  the  said  public 
highway  in  said  town  of  Stanstead,  between  the  villages  of  Beebe 
Flain  and  Stanstead  Flain,  in  said  town  of  Stanstead,  as  aforesaid, 
to  be  in  an  unsafe  and  bad  condition  and  state  of  repairs,  both  as 
to  its  faultv  construction,  condition,  and  state  of  repairs. 

^' And  the  plaintiff  avers  that  on  the  21st  day  of  ]^tarch,  a.d., 
1883,  aforesaid,  he  was  passing  and  driving  along  and  over  the 
said  highway,  etc.,  and  where  said  railway  is  not  carried  over  said 
highway  by  a  bridge  nor  under  the  same  by  a  tunnel ;  and  while 
so  riding  and  driving  along  over  and  across  said  highway  where 
the  same  was  crossed  by  the  said  Massawippi  Valley  R.,  in  said 
town  of  Stanstead,  as  aforesaid,  he  was  by  reason  of  the  faulty  and 
improper  construction  of  said  railway,  and  the  unsafe  condition 
and  want  of  repair  thereof,  at  that  place,  violently  thrown  from 
and  out  of  his  said  sleigh  onto  said  railway  and  upon  the  ground, 
and  thereby  his  said  horse  then  and  there  oecame  and  was  greatly 
frightened,  and  then  and  there  ran  away  with  and  overturned  the 
plaintiff's  said  sleigh,  by  reason  of  all  which  said  several  premises 
the  plaintiff  became  and  was  greatly  hurt,  etc. ;  and  thei-eby  lost 


PENALTIES — TKANSITORY  ACTION— FOREIGN    LAW.      647 

great  gains  and  profits,  which  he  might  and  otherwise  would  have 
made  and  acquired,  and  bj  means  of  said  premises  the  plaintiff 
became,  and  was,  and  still  is  greatly  and  permanently  injured  in 
his  health. 

"  And  the  plaintifE  avers  that  by  virtue  of  the  laws  of  the  Prov- 
ince of  Quebec  aforesaid,  an  action  hath  accrued  to  him  to  have 
and  recover  from  the  said  Connecticut  &  Passumpsic  Bivers  B. 
Co.  the  damages,  oostis,  and  expenses  so  occasioned  to  and  sus- 
tained by  him  as  aforesaid.  All  of  which  is  to  the  damage  of  the 
said  plaintiff  ten  thousand  dollars. 

^^  And  the  plaintiff  avers  that  by  virtue  of  the  laws  of  the  State 
of  Yermont,  an  action  hath  accrued  to  him  to  have  and  recover 
from  the  defendant  the  aforesaid  sums,  damages,  and  his  costs." 

£dwardsj  Dickerman  dk  Tov/iig  for  the  defendant. 

Crime  i&  Alfred  for  the  plaintiff. 

Walker,  J. — By  this  action  the  plaintiff  seeks  to  recover  for 

fersonal  injuries  alleged  to  have  been  sustained  by  him  in  the 
^rovince  ot  Quebec,  through  the  defendant's  neglect  facn. 

to  construct  and  maintain  its  railway,  at  the  point  where  it  crosses 
a  public  highway  in  Stanstead,  in  said  Province  of  Quebec,  in 
accordance  with  the  provisions  of  a  certain  statute  law  of  said 
Province. 

^The  defendants  demur  to  the  plaintiff's  declaration,  and  insist, 
2A  one  cause  of  demurrer,  that  the  action  is  local,  and  cannot  be 
maintained  in  this  State,  but  should  have, been  brought  in  the 
Province  of  Quebec  where  the  alleged  negligence  occurred  and 
injuries  were  received. 

The  rules  of  distinction  between  local  and  transitory  actions  are 
well  settled.  Local  actions  are  such  as  require  the  venue  to  be 
laid  in  the  county  in  which  the  cause  of  action  arose,  ^^  ^^ 

for  the  reason  that  the  cause  of  action  could  only  have  ntANsiroBT 
arisen  in  a  particular  county.  These  include,  as  a 
general  proposition,  all  actions  in  which  the  subject,  or  thing  in 
controversy,  or  thing  sought  to  be  recovered,  is,  in  its  nature, 
local ;  such  as  actions  of  ejectment,  and  other  actions  brought  to 
recover  the  seizin  or  possession  of  lands  and  tenements ;  also 
actions  which  do  not  directly  seek  the  recovery  of  lands  or  tene- 
ments, but  which  arise  out  of  a  local  subject,  or  the  violation  of 
some  local  right,*  such  as  trespass  qua/re  claicsum  /regitj  trespass 
on  the  case  for  nuisances  to  real  property,  disturbance  of  right  of 
way,  obstruction  or  diversion  of  water  courses,  and  so  forth.  The 
action  of  replevin  is  also  usually  held  to  be  local,  because  of  the 
necessity  of  giving  a  local  description  to  the  thing  taken. 

Actions  on  penaf  statutes  for  penalties  are  also  held  to  be  local, 
but  actions  on  a  statute  by  the  party  aggrieved  for  injuries  bus- 
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tained,  are  hold  to  be  transitory.    Sannd.  PL  &  Ev.  *412 ;  Comyn's 
Dijg.  Action  No.  1 ;  Bacon's  Abr.  &  Actions  local,  A.  a. 

Transitory  actions  are  personal  actions  brought  for  the  recovery 
of  money  or  personal  chattels,  whether  they  sound  in  tort  or  con- 
tract. 1  Chit.  PI.  273.  All  actions  ex  delicto  to  the  person  or  to 
personal  property  in  which  a  mere  personalty  is  recoverable,  are, 
as  a  general  rule,  by  the  common  law,  transitory  in  their  nature, 
and  the  venue  may  be  laid  in  the  county  where  the  cause  of  action 
arose,  or  where  the  plaintiff  or  defendant  resides  at  the  time  of  in- 
stituting  the  action,  or  in  the  county  where  service  may  be  made 
upon  the  defendant,  if  he  does  not  reside  in  the  State.  Gould  PL 
ch.  8,  s.  112 ;  BulL  N.  P.  196. 

The  test  as  to  whether  an  action  is  transitory  or  local  is  not,  as 
a  general  proposition,  the  subject  causing  the  injury,  but  the  object 
suffering  the  injury. 

Transitory  actions  have  their  foundation  in  the  supposed  viola- 
tion of  rights  which,  in  the  contemplation  of  law,  have  no  locality, 
and  for  wnich  the  right  to  compensation  is  recognized  by  the  laws 
of  all  countries,  and  rest  upon  the  rule  of  international  comity  that 
every  nation  may  righfuUy  exercise  jurisdiction  over  all  persons 
within  its  limits,  in  respect  to  matters  purely  personal.  Story 
Conf.  Law,  s.  542;  Herrick  v.  Minneapolis  &  St.  L.  B.  Co.,  11 
Am.  &  Eng.  ^.  B.  Cas.  256. 

From  the  decision  of  the  case  of  Bafael  v.  Verelst,  2  Wm.  BL 
1055,  the  doctrine  that  pei'sonal  injuries  are  transitory  in  their 
nature  has  never  been  questioned. 

It  is  now  well  settled  that  the  nature  of  the  remedy,  and  the 
jurisdiction  of  courts  to  enforce  it,  is  not  dependent  upon  the  ques- 
tiqn  whether  it  is  a  statutory  or  common-law  right. 

The  question  as  to  whether  a  pereon  may  be  held  liable  in  a 
personal  action  in  any  court  to  whose  jurisdiction  he  can  be  sub- 
jected by  personal  process,  where  the  right  of  action  against  him 
IS  dependent  solely  upon  the  statute  of  another  State,  was  before 
the  United  States  Supreme  Court  in  the  case  of  Dennick  v. 
Central  B.  Co.  of  N.  J,,  103  U.  S.  11,  in  which  Justice  Miller, 
in  delivering  the  opinion  of  the  court,  says :  "  Wherever,  by 
either  the  common  law  or  the  statute  law  of  a  State,  a  right  of 
action  has  become  fixed,  and  a  legal  liability  incurred,  that  liabil- 
ity may  be  enforced  and  the  right  of  action  pursued  in  any  court 
which  has  jurisdiction  of  such  matters,  and  can  obtain  jurisdiction 
of  the  parties. 

''We  do  not  see  how  the  fact  that  it  was  a  statutory  right 
can  vary  the  principle.  If  the  defendant  was  legally  liable  in 
New  Jersey,  he  could  not  escape  that  liability  by  going  to  New 
York.  If  the  liability  to  pay  money  was  fixed  by  the  law  of 
the  State  where  the  transaction  occurred,  is  it  to  be  said  it  can 
be  enforced  nowhere  else,  because  it  depended  upon  statute  law 
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and  not  npon  common  law?  It  wonld  be  a  very  dangerous 
doctrine  to  establish,  that  in  all  cases  where  the  several  States 
Jiave  substituted  the  statute  for  the  common  law,  the  liability 
can  be  enforced  in  no  other  State  but  that  where  the  statute 
was  enacted  and  the  transaction  occurred." 

The  Supreme  Court  of  this  State,  in  Oady  v.  Sanford,  53  Vt. 
632,  approved  the  doctrine  that  the  nature  of  the  remedy  and 
jurisdiction  of  the  courts  to  enforce  it  is  not  under  the  rule  of 
international  comity  dependent  upon  the  question  whether  it  is  a 
statutory  right  or  a  common-law  right. 

In  tliis  case  the  action  is  not  brought  to  recover  a  penalty  or  a 
forfeiture  imposed  for  transgressing  the  provisions  of  the  statute 
declared  upon,  nor  to  recover  anything  local  in  its  nature  ;  but  for 
a  personal  injury  alleged  to  have  been  sustained  in  the  Province 
of  Quebec  by  the  party  aggrieved,  through  the  neglect  of  the  de- 
fendant to  comply  with  the  provisions  of  the  statute  of  the 
province ;  and  upon  general  principles  and  the  authority  of  the 
foregoing  cases  tiie  action  must  be  held  to  be  transitory,  and  as 
properly  brought  in  this  State. 

Although  a  civil  right  of  action  acquired  or  liability  incurred  in 
one  State  or  county  tor  a  personal  injury  may  be  enforced  in  an- 
other to  which  the  party  in  fault  may  have  removed,  or  where  he 
may  be  found,  yet  the  right  of  action  must  exist  under  the  laws  of 
the  place  where  the  act  was  done  or  neglect  accrued.  If  no  cause 
or  right  of  action  for  which  redress  may  be  had  exists  in  the  country 
where  the  personal  injury  was  received,  then  there  is  no  cause  of 
action  to  travel  with  tlie  person  claimed  to  be  in  fault  which  may 
be  enforced  in  the  State  where  he  may  be  found.  So  the  vital 
question  upon  the  demurrer  to  the  declaration  on  this  case  is, 
whether  it  shows  a  right  of  action  which  became  fixed,  and  a  legal 
liability  incurred  by  the  defendant  in  the  Province  of  Quebec 
under  the  statute  declared  upon. 

The  gist  of  the  action  is  tne  alleged  negligence  of  the  defendant 
in  its  failure  to  construct  and  maintain  the  railway  crossing  across 
the  highway  in  question,  in  accordance  with  the  provisions  of  the 
statute  law  of  the  Province  of  Quebec.  To  uphold  the  action 
upon  demurrer,  it  is  essential  that  the  declaration  should  set  forth 
the  foreign  law  relied  upon  as  establishing  the  liabilitv  of  the  de- 
fendant to  construct  and  maintain  the  crossing  in  a  saf^  condition 
for  persons  and  teams  to  pass  over,  and  that  it  should  allege  in 
connection  with  the  foreign  law  such  a  statement  of  facts  as  will 
show  to  the  court  that  the  defendant  owed  a  dutv  to  the  plaintiff 
in  respect  to  the  safety  of  the  crossing,  and  that  the  defendant  had 
fallen  short  of  its  duty  in  that  respect,  and  also  that  the  plaintiff's 
injury  resulted  from  such  shortage  of  duty. 

The  first  count  of  the  declaration  alleges  that  the  defendant  was 
operating  the  Massawippi  Valley  B.,  chartered  under  the  laws  of 
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the  Province  of  Qnebec,  and  recites  a  certain  statute  law  of  the 
province  which  provides  that ''  no  part  of  a  railway  which  crosses 
any  highway  in  said  Province  of  Qnebec  without  being  carried, 
over  said  railway  by  a  bridge,  or  under  said  railway  by  a  tunnel, 
shall  rise  above  or  sink  below  the  level  of  the  highway  more  tlian 
one  inch."  It  further  alleges  that  this  railway  crossed  a  highway 
in  Stanstead,  in  the  Province  of  Qnebec,  without  being  carried 
over  the  same  by  a  bridge,  or  under  the  same  by  a  tunnel,  and  rose 
more  than  one  inch  above  the  level  of  said  highway,  to  wit,  2J 
inches;  and  that  the  plaintiff,  in  driving  along  the  highway  over 
the  railway  crossing,  was  thrown  from  his  sleigh  and  injured  by 
reason  of  the  railway  rising  at  that  point  more  than  one  inch  above 
the  level  of  the  highway.  We  tniJik  this  count  is  wanting  in 
material  allegations,  and  therefore  bad.  A  declaration  in  nesrligence 
under  a  foreign  law  for  personal  injuries  occasioned  throngh  a 
breach  of  duty  imposed  by  it  is  not  analogous  to  a  declaration 
under  the  old  highway  law  making  towns  liable  for  injuries  sus- 
tained through  the  insufficiency  and  want  of  repair  of  fheir  high- 
ways. Tiiat  law  was  a  local  one,  imposing  a  duty,  and  declaring  a 
liability  for  a  breach  of  the  duty,  of  which  the  courts  of  the  State 
took  judicial  notice;  and  in  declaring  upon  a  right  of  action 
accrued  under  it,  the  pleader  was  not  required  to  allege  the  law 
imposing  the  duty  and  liability.  It  was  necessary  to  allege  only 
generally  the  duty  the  town  owed  to  the  public  in  respect  to  the 
highway,  and  the  facts  that  established  the  breach  of  duty  under 
the  law.  Courts  do  not  take  judicial  notice  of  foreign  law,  or  laws 
of  other  States ;  and  when  a  foreign  law  is  relied  upon  as  estab- 
lishing a  duty  or  right  of  action,  it  must  be  set  forth  in  the  declara- 
tion and  proved  as  a  fact.  1  Chit.  PI.  215 ;  2  East,  273  ;  Homes 
V,  Broughton,  10  Wend.  75  ;  Peckt?.  Hibbard,  26  Vt.  698 ;  Hamp- 
stead  i^.  Keed,  6  Conn.  480. 

In  actions  for  negligence,  all  the  facts  creating  the  duty  most  be 
set  forth  in  the  declaration,  nnless  the  duty  is  one  imposed  by  a 
local  law,  when  a  general  allegation  of  dnty  is,  doubtless,  sufficient. 
2  Ad.  Torts,  1147 ;  Kennedy  v.  Morgan,  67  Vt.  48.  When  a 
foreign  law  creates  the  duty,  it  becomes  a  traversable  fact,  like  any 
other  fact  creating  a  duty  npoii  which  the  defendant  has  a  right  to 
go  to  the  jury,  and  it  must  oe  alleged  in  the  declaration. 

The  law  of  the  Province  of  Quebec  upon  which  the  pJaintiflE  re- 
lies as  establishing  his  right  of  action  in  this  count,  so  far  as  it  is 
set  forth  therein,  does  not  show  a  duty  resting  upon  the  defend- 
ant to  construct  and  maintain  the  railway  crossing  in  accordance 
with  the  provisions  of  the  law.  It  does  not  appear  from  it  upon 
whom  the  duty  is  placed. 

There  is  no  allegation  in  this  count  that  the  defendant  owed  any 
duty  to  the  public  or  the  plaintiff  in  respect  to  the  construction 
and  maintenance  of  the  crossing ;  nor  does  it  contain  any  allegation 
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of  facts  which  raise  any  snch  datj  on  the  part  of  the  defendant  to 
the  plaintiff  or  the  public,  nor  does  it  allege  any  breach  or  shortage 
of  datj  on  the  part  of  the  defendant  in  respect  to  the  constraction 
and  safety  of  the  crossing.  The  allegations  of  the  connt  do  not 
show  a  right  of  action  that  became  fixed,  or  any  liability  incurred 
under  the  statute  in  the  Province  of  Quebec,  and  the  count  must 
be  held  to  be  fatally  defective. 

The  second  count  alleges  that  it  was  the  duty  of  the  defendant 
under  the  laws  of  the  Province  of  Quebec  to  keep  the  Massawippi 
Valley  B.,  where  the  same  crossed  public  highways  and  was  not 
carried  over  the  same  by  a  bridge,  nor  under  the  same  by  a  tunnel, 
in  the  town  of  Stanstead,  in  good  and  8u£5cient  condition  for  the 
safe  passage  of  persons  and  teams  and  travel  over  and  across  the 
highway  at  such  crossings,  and  that  the  railway  crossing  in  Stan- 
stead  complained  of  was  not  carried  over  the^  highway  by  a  bridge, 
nor  under  the  same  by  a  tunnel,  and  that  the  defendant  suffered 
the  railwav  where  it  crossed  the  highway  mentioned  to  be  in  an 
unsafe  and  bad  condition  and  state  of  repair,  and  that  the  plaintiff, 
while  driving  along  and  over  the  highway  where  it  is  crossed  by 
the  railway  was,  by  reason  of  the  faiSty  and  improper  construction 
of  the  railway,  and  its  unsafe  condition  and  want  of  repair,  thrown 
from  his  sleigh  and  injured,  and  that  by  virtue  of  the  laws  of  the 
Province  of  Quebec  an  action  hath  accrued  to  him,  and  so  forth. 

We  think  this  count  attempts  to  declare  upon  the  laws  of  the 
Province  of  Quebec.  It  alleges  that  it  was  the  duty  of  the  de- 
fendant under  the  laws  of  that  province  to  maintain  the  railway 
crossing  in  question,  which  was  not  carried  over  the  highway  by  a 
bridge  nor  under  it  by  a  tunnel,  in  a  su£5cient  condition  for  the 
safe  passage  of  persons  and  teams ;  and  after  averring  a  breach, 
concludes  with  the  allegation  that  by  virtue  of  the  premises  an 
action  has  accrued  to  the  plaintiff  under  the  laws  of  the  Province 
of  Quebec.  It  is  apparent  that  the  plaintiff  relies  upon  the  laws 
of  the  Province  of  Quebec  as  creating  and  establishing  the  duty ; 
but  the  foreign  law  relied  upon  is  not  alleged  and  specially  set 
forth  in  the  count  so  that  the  court  can  see  what  duty,  if  any,  is 
imposed  by  it  upon  the  defendant  in  respect  to  the  construction 
and  safety  of  the  railway  crossing.  Without  setting  forth  the  for- 
eign law,  or  any  facts  which  raise  the.  duty,  the  pleader  alleges 
^nerally  that  it  was  the  duty  of  the  defendant  to  keep  the  cross- 
ing safe  for  the  passage  of  persons  and  teams.  This  is  simply  the 
pleader's  conclusion  of  the  foreign  law.  The  facts  set  forth  in  the 
count  do  not  show  it.  It  is  not  enough  to  state  what  the  pleader 
deems  to  be  the  conclusion  of  the  law  as  to  the  duty  of  the  aef  end- 
ant.  It  is  essential  that  the  foreign  law  from  which  the  alleged 
duty  springs  should  be  so  fully  set  forth  that  the  court  may  see 
that  the  duty  is  established.  Kennedy  v.  Morgan,  67  Vt  48 ;  Fay 
V.  Kent,  55  Vt.  567. 
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The  facts  alleg^  in  this  coant,  we  think,  do  not  show  to  the 
court  that  the  defendant  owed  any  duty  to  the  plaintiff  in  respect 
to  the  railway  crossing  under  the  laws  of  the  province ;  and  as 
there  can  be  no  neglect  of  duty  unless  the  duty  is  established,  the 
count  must  be  held  to  be  defective.  It  does  not  show  a  right  of 
action  accrued  or  a  liabili^  incurred  in  the  Province  of  Quebec 

The  judgment  of  the  County  Conrt  is  reversed,  and  judgment 
rendered  tnat  the  demurrer  is  sustained  and  the  declaration 
adjudged  insu£5cient,  and  cause  remanded  to  the  County  Court  to 
be  proceeded  with,  and  with  leave  to  the  plaintiff  to  amend  his 
declaration. 


Wright 

V. 

Bailroad  Co. 

(Advance  Oom,  Metssaekuietts.    July  8,  1886.) 

A  mere  permission  or  liceose  from  a  railroad  company  to  persons  to  crosB 
its  tracks  is  not  an  invitation. 

Whether  the  construction  of  a  crossing  over  a  railroad  is  such  as  of  itself 
to  amount  to  an  invitation,  or  evidence  for  the  jury  of  an  invitation  by  the 
railroad  company  to  the  public  to  use  the  same  for  its  convenience,  must  be 
determined  by  considering  whether  the  construction  was  such  as  reasonably 
to  induce  the  public  to  believe  that  the  crossing  was  a  public  way. 

A  person  struck  by  a  car  while  walking  upon  the  railroad  track  without  right 
cannot  maintain  an  action  for  iniuries  m  the  absence  of  evidence  of  wilful 
or  reckless  conduct  on  the  part  of  the  company  or  its  agents. 

AonoN  of  tort  for  personal  injuries. 

At  the  trial  in  the  superior  court  there  was  evidence,  on  the 
part  of  the  plaintiff  tendino^  to  prove  the  following  facts : 

That  on  October  13,  1882,  plaintiff  being  then  between  six  and 
seven  years  of  age,  while  going  to  school  and  crossing  the  track  of 
defendant's  railroad  in  Natick,  received  an  injury  from  defendant's 
cars  running  on  said  railroad,  which  injury  made  the  amputation 
of  her  arm  necessary,  and  caused  other  bruises  and  wounds,  for 
which  she  seeks  to  recover  damages  in  this  action ;  that  at  the 
time  of  said  injury  plaintiff  had  entered  upon  said  track  from  a 
path  bv  which  slie  had  come  from  her  father's  house  on  the  north 
side  of  said  track,  and  was  intending  to  cross  the  northerly  part  of 
said  track,  a  switch  track,  then  to  walk  to  the  westward,  between 
said  switch  track  and  the  north  main  track,  and  then  to  cross  over  a 
covered  culvert,  then  over  the  main  track  where  the  same  were 
planked  between  the  rails,  to  a  path  on  the  south  side  by  the  end 
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of  the  depot  platform,  and  leading  diagonally  over  open  ground  to 
Washington  Street  leading  to  a  sohool-honse ;  that  plaintiff  had 
been  accustomed,  in  summer  and  in  winter,  to  go  from  her  father's 
house  to  school  as  she  was  going  at  the  time  of  her  said  injury, 
and  over  the  same  places,  in  a  reverse  direction,  in  going  from 
school  to  her  father's  house ;  that  at  the  time  of  said  injury,  a 
little  before  nine  o'clock  in  the  fqrenoon,  plaintiff  and  her  sister, 
who  was  then  between  twelve  and  thirteen  years  of  age,  were 
walking,  hand  in  hand,  on  said  path,  and  had  entered  upon  the 
north  side  of  said  track,  when  they  were  struck  by  defendant's 
freigh<t  cars  moving  on  said  track,  the  approach  of  which  plaintiff 
did  not  see,  hear  or  understand;  the  plaintiff  was  injured  as 
aforesaid,  and  her  sister  was  instantly  killed  ;  that  said  path,  from 
said  track  easterly  for  about  half  the  distance  to  Korth  Street,  had 
existed  and  been  used  for  twenty-five  years,  and  the  residue  of  said 
path  had  existed  and  been  used  from  nfteen  to  sixteen  years ;  that 
said  path  had  been  used  and  travelled  by  persons  in  going  to  and 
from  a  factory  and  residences  on  the  north  side  of  said  track,  and 
by  children  in  going  to  and  from  school  over  and  across  said  rail- 
road track,  on  ordinary  occasions,  to  the  number  of  as  many  as  one 
hundred  persons  per  day,  and  in  much  larger  numbers  when  there 
were  games  or  circuses  on  the  vacant  lot  of  land  on  the  north  side 
of  the  said  track;  that  the  persons  thus  using  said  path,  and 
crossing  to  and  from  the  same  over  said  track,  some  of  them 
passed  towards  the  west  walking  between  the  rails  of  said  track,  and 
crossing  to  the  south  side  of  said  track ;  and  others  of  them  after 
leaving  said  path,  or  in  entering  upon  it,  in  going  or  coming  across 
said  track,  going  in  different  directions  according  to  their  conven- 
ience ;  that  said  path  was  from  three  to  five  feet  in  width,  well 
beaten,  hard,  worn,  and  smooth,  declining  about  two  feet  in  six 
feet  as  it  approached  said  track ;  that  on  both  sides  of  said  path 
was  a  ridge  from  two  to  three  feet  in  height,  caused  by  dirt  thrown 
up  in  clearing  ditches  on  the  side  of  said  track  ;  that  on  one  side 
01  said  path  there  was  a  cobble  wall  or  stones,  upon  which  dirt 
had  been  thrown  up  to  the  height  of  two  feet ;  that  there  was  a 
clear  passage  by  said  path  through  said  ridge  to  said  track ;  that 
there  was  no  fence  or  obstruction  to  passing  across  and  over  said 
track  to  and  from  said  path ;  that  no  oojection  has  been  made  by 
the  officers  or  servants  of  defendant  to  the  crossing  of  said  track 
to  and  from  said  path,  or  public  notices  put  up,  forbidding  the 
same ;  that  between  the  rails  on  said  track,  from  the  switch  nearest 
to  said  path  on  the  east,  to  the  culvert  on  the  west  of  said  path, 
there  wsts  a  well-worn  and  smooth  space,  trodden  down  by  persons 
walking  to  and  from  said  patli,  over  and  across  Aiid  track ;  that 
there  was  an  arm  of  the  Fegan  brook,  passing  under  the  covered 
culvert,  and  under  defendant's  entire  track,  to  a  freight-house  yard 
on  the  north  side  of  said  track;  that  of  said  culvert,  which  is 
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opposite  a  hand-car  house  on  the  south  side  of  said  track,  Uiat 
portion  onlj  is  covered,  and  planking  was  between  the  rails  of 
said  ti*ack ;  that  defendant's  servants — there  was  no  evidence  of 
any  instructions  so  to  do  from  defendant's  officers,  unless  such 
instructions  may  be  inferred  from  the  acts  of  said  servant  as  the 
same  were  from  time  to  time  performed — in  cleaning:  out  the 
ditch  on  the  north  side  of  said  track,  did  not  put  eartli  on  said 
path  at  its  entrance  upon  said  track ;  that  at  night  freight  cars  of 
defendant  were  left  standing  on  said  track,  sometimes  with  open- 
ings between  them,  opposite  the  entrance  to  said  path  from  said 
track,  and  sometimes  without  such  openings ;  that  said  path  was 
not  used  by  defendant's  servants  or  agents,  or  kept  open  for 
defendant's  convenience;  that  said  culvert  was  not  used  by  defend- 
ant in  its  business,  excepting  by  its  servants  to  stand  upon  it,  or 
to  walk  over  it ;  that  switching  of  cars  at  said  freight  yard  was 
done  near  said  freight  house ;  that  for  more  than  one  year  prior  to 
plaintiff's  injury,  one  Nickerson,  employed  by  defendant  to  direct 
the  switching  of  cars  on  said  track,  while  thus  acting  near  said 
path,  on  various  occasions  warned  and  prevented  pei'sons,  who 
were  about  to  walk  to  and  from  said  path  across  said  track,  from 
so  doing  until  cars  had  passed  said  path,  and  after  such  cars  had 
passed,  such  persons  crossed  said  track:  to  and  from  said  path,  with- 
out being  prevented  or  forbidden  so  to  cross  by  said  Nickerson,  or 
any  other  of  defendant's  servants ;  that  on  the  morning  of  plain 
tiff's  injury  said  Nickerson  was  not  at  said  plkce ;  that  on  the 
morning  of  plaintiff's  injury  three  freight  cars  liad  been  cnt  off  at 
Morse's  crossing  by  a  flying  switch  from  a  freight  train  of  defend- 
ant going  west,  the  residue  of  which  continued  on  the  main  track 
and  passed  the  station  before  said  three  cars  thus  cut  oS,  had 
reached  said  flying  switch ;  that  said  three  cars  were  switched 
upon  the  side  track,  and  were  moving  thereon  westward  at  the 
rate  of  eight  to  ten  miles  per  hour — the  grade  in  that  direction 
from  said  Morse's  crossing  being  downward — with  two  brakemen 
thereon,  one  of  whom  was  at  the  brake — there  was  one  brake  only 
on  each  of  said  three  cars — at  the  rear  end  of  the  foremost  of  said 
three  cars,  with  his  back  towards  the  west,  and  did  not  see  plaintiff 
or  her  sister,  who  was  with  her ;  that  the  other  brakeman  was  at 
the  hind  end  of  the  rear  car  of  said  three  cars,  and  was  not  able  to 
see  what  occurred  in  front  of  him ;  that  said  freight  train  was 
from  fifteen  to  thirty  minutes  behind  its  regular  time  in  arriving 
at  Natick  on  said  morning  ;  that  while  said  three  cars  were  mov- 
ing along  towards  the  entrance  from  said  track  upon  said  path, 
plaintiff  and  her  sister  came  along  said  path  to  said  track,  looked 
around,  but  neither  saw  nor  heard  the  approach  of  said  three  cars, 
or  of  any  cars,  excepting  an  express  train  on  the  southerly  main 
track,  which  passed  the  station  while  they  stood  in  said  path,  and 
that,  after  the  passing  of  said  express  train,  plaintiff  and  lier  sister 
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went  from  said  path  upon  said  track,  to  cross  the  same,  and  go  to 
the  west  between  the  rails  of  said  switch  track  and  the  north  main 
track,  when  they  were  struck  by  the  foremost  of  said  three  cars 
before  they  readied  said  space  between  the  rails,  and  were  injured 
as  hereinbefore  stated.  There  was  no  evidence  that  the  view  of 
the  said  ti*ack  from  said  path  to  the  eastward  was  obstructed. 
There  was  evidence  on  the  part  of  the  defendant  tending  to  con- 
tradict some  of  the  evidence  of  the  facts  relied  upon  by  piaintifi. 

The  court  ruled  that  upon  the  facts  the  action  could  not  be 
maintained,  and  directed  a  verdict  for  the  defendant.  The  case 
was  thereupon  reported  for  the  consideration  of  this  court. 

B,  Wadleigh  and  C.  Q.  TirreU  for  plaintiff. 

A.  Z.  Souie  for  defendant. 

Field,  J. — We  assume  in  favor  of  the  plaintiff  that  a  private  or 
public  right  of  way  across  a  railroad  may  be  acquired  by  prescrip- 
tion, since  the  passage  of  Public  Statutes,  chapter  112,  PRsscBipnTa 
section  195,  and  the  acts  of  the  legislature,  of  which  ^^^* 
this  section  is  a  re-enactment.  Stat.  1874,  chap.  372,  §  148 ;  Gen. 
Stat.,  chap.  63,  §  102 ;  Stat.  1853,  chap.  414,  §  4.  See  Gay  v.  Bos- 
ton  ife  Albany  R.  Co.,  141  Mass.  407. 

We  assume,  too,  that,  if  the  plaintiff  was  invited  to  cross  the 
track,  where  she  crossed  it,  she  cannot  be  said  to  have  been  upon 
the  track  without  right,  within  the  meaning  of  Statute 
1874,  chapter  372,  section  148,  and  that  there  was  evi-iCBonnco 
dence  for  the  jury  that  the  plaintiff  was  in  the  exercise  SSEiS? 
of  due  care.  It  is  doubtful  from  the  report  whether 
the  path  had  ever  been  used  all  the  way  to  North  Street  or  North 
Avenue  from  the  railroad  track,  but  if  it  had  been,  the  north- 
easterly portion  had  been  used  only  for  fifteen  or  sixteen  years. 
There  was  no  evidence  of  any  defined  pathway,  extending  from 
one  public  road  or  place  to  another,  which  had  been  used  by  the 

Eublic  generally  for  twenty  years.  The  plaintiff  was  going  from 
er  father's  house  on  the  north  side  of  the  track  to  a  school-house 
on  the  south  side,  as  she  had  been  accustomed  to  do,  but  there  is 
no  evidence  of  a  private  right  of  way  over  the  railroad,  appurte- 
nant to  the  estate  occupied  by  the  plaintiff's  father,  or  that  the 
ownera  and  occupants  of  that  estate  had  used  the  particular  way, 
over  which  the  plaintiff  was  going,  continuously,  adversely,  and  as 
of  right,  for  twenty  years.  If  any  other  persons,  residing  on  the 
north  side  of  the  railroad,  had  acquired  a  private  right  of  way 
over  the  railroad,  that  cannot  avail  the  plaintiff.  The  evidence 
was  insufficient  to  warrant  the  jury  in  finding  that  there  was 
either  a  public  way,  or  a  private  way,  which  the  plaintiff  had  a 
right  to  use.  The  plaintiff  contends  that  the  evidence  showed 
that  the  defendant  held  out  to  the  public  an  inducement  and  invi- 
tation to  use  tliis  path  by  the  peculiar  construction  and  adaptation 
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of  the  premiBes,  as  well  as  by  the  acts  or  declarations  of  its  agents. 
There  was  no  express  invitation  bj  the  defendants  or  its  agents. 
The  plaintiff  was  not  using  the  way  for  the  pnrpose  of  transacting 
any  business  with  the  defendant,  or  its  agents,  or  of  coming  upon 
the  property  of  the  defendant  for  the  purpose  of  doing  anything 
except  to  cross  its  road-bed  to  go  to  school.  The  way  across  the 
switch  track  was  not  planked  or  prepared  for  use  in  any  manner, 
except  that  a  clear  passage  hsud  been  left  through  the  ridge  formed 
by  throwing  up  dirt  from  the  ditches  on  the  side  of  the  track.  A 
mere  permission  or  license  from  the  defendant  to  cross  the  track 
is  not  an  invitation.  Whetlier  tlie  construction  of  a  crossing  over 
a  railroad  is  such  as  of  itself  to  amount  to  an  invitation,  or  evidence 
for  the  jury  of  an  invitation  by  the  railroad  companv  to  the  pub- 
lic to  use  the  crossing  for  the  convenience  of  the  public,  must  be 
determined  by  considering  whether  the  construction  was  such  as 
reasonably  to  induce  the  public  to  believe  that  the  crossing  was  a 
public  way.     Murphy  v.  Boston  &  Albany  R.,  133  Mass.  121, 

The  want  of  a  planking  over  the  switch  track,  the  absence  of 
public  ways,  or  public  places,  on  each  side  of  the  track, 
tot'toScT^^  with  which  the  crossing  was  immediately  connected, 
the  different  dire<;]tions  taken  by  persons  using  the 
path  and  the  irregular  course  of  the  path,  used  by  the  plaintiff, 
after  it  crossed  the  switch  track  from  the  north,  all  tend  to  show 
that  it  was  not  pi-epared  by  the  defendant  corporation  with  the 
intention  that  it  should  be  used  as  a  public  way.  As  the  plaintiff 
was  on  the  track  without  right,  and  tliere  is  no  evidence  of  wilful 
or  reckless  misconduct  on  the  part  of  the  defendant,  or  its  agents, 
the  court  properly  ruled  that  tlie  action  could  not  be  maintained. 
Johnson  v,  Boston  &  Maine  R.,  125  Mass.  75 ;  Wright  v,  Boston 
&  Maine  R.,  129  Id.  440 ;  Morrissey  v.  Eastern  R.  Co.,  126  Id.  377. 

Judgment  on  the  verdict. 


Taylob 

V. 

Delaware  and  Hudson  Canal  Co. 

(Advance  CaUy  P0im»ylvania.     October  4,  1886.) 

When  a  railroad  company  has  for  years,  without  objection,  permitted  the 
public  to  cross  its  tracks  at  a  certain  point  not  in  itself  a  pubhc  crossing,  it 
owes  the  duty  of  reasonable  care  towards  those  crossing;  and  whether  m  a 
griyen  case  such  reasonable  care  has  been  exercised  or  not,  is  ordinajily  a 
question  for  the  jury  under  all  the  evidence. 

Errob  to  tlie  court  of  common  pleas  of  Lackawanna  county. 
This  action  was  brought  in  the  court  below  by  a  girl  eight  years 
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of  age,  to  recover  damages  for  injuries  received  by  her  while  cross- 
ing a  railroad  track  by  way  of  a  well-defined  and  well-known  foot- 
path leading  across  the  track,  which  has  been  nsed  by  the  public 
as  a  crossing  place,  without  let  or  hindrance  on  the  part  of  the  rail- 
road company,  for  at  least  fourteen  years. 

The  place  of  the  injury  was  a  thickly-populated  part  of  the  city 
of  Scranton,  where  school  children  in  large  numbers  and  others 
were  permitted  to  cross  and  re-cross  daily.  The  common  pleas  di- 
rected a  compulsory  nonsuit. 

E.  N.  WiUard  and  Everett  Warren,  for  plaintiff  in  error. 

Wm.  H.  Jessup  and  Horace  E.  Hamd  for  defendants  in  error. 

Sterrett,  J. — In  his  opinion  refusing  to  take  off  the  compul- 
sory nonsuit,  the  learned  president  of  the  common  pleas  concedes 
the  case  is  a  close  one,  but  appears  to  think  the  judgment  should 
be  sustained  on  the  ground  that  the  child's  unfortunate  injury  re- 
sulted from  her  own  impetuosity  and  heedlessness,  and 
not  from  anv  neglect  of  duty  on  the  part  of  defendant  wSSraS~OTB 
company.  If  he  is  correct  in  this,  the  nonsuit  was  JJJf  ^  "■*" 
rightly  entered.  But  plaintiff's  contention  is  that  the 
jury  would  have  been  warranted  in  finding  neffligence  of  the  com- 
pany defendant,  from  which  the  injury  complained  of  resulted ; 
that  the  testimony  tended  to  prove  such  facts  and  circumstances  as 
bring  the  case  within  the  general  principle  recognized  and  ap- 
proved by  this  court  in  Philadelphia  and  Reading  R.  Co.  -y.  Traut- 
man,  11  W.  N.  C.  453,  in  which  it  is  ruled  that  wliere  a  person 
crosses  a  railroad  track  by  a  common  and  well-known  foot-path, 
used  by  the  public  for  many  years  without  let  or  hindrance  on  the 
part  ot  the  railroad  company  and  its  employees,  he  cannot  be  re- 
garded as  a  trespasser ;  and  where  it  is  shown,  as  was  done  in  this  case, 
that  the  foot-path  across  the  company's  land  has  been  habitually 
used  by  the  public  for  many  years  without  objection,  it  is  for  the 
jury  to  say  whether  the  company  has  not  acquiesced  in  such  use. 

White  such  *ser  does  not  convert  the  company's  right  of  way 
into  a  public  highway,  it  certainly  does  relieve  persons  passing 
over  the  same  from  being  treated  as  trespassers  on  the  company's 
premises ;  and  there  is  a  manifest  distinction  between  the  degree 
of  care  which  a  railroad  company  is  bound  to  exercise  towards  mere 
trespassers  and  those  who  may  be  using  the  right  of  way  by  tacit 
consent  or  implied  permission  of  the  company.  In  the  case  of  such 
long-continued  user  bv  the  public,  the  company  and  its  employees 
are  charged  with  notice  of  the  fact,  and,  therefore,  cannot,  with 
impunity,  neglect  precautions  to  prevent  danger  to  persons  thus 
using  the  same.  In  BaiTy  v.  Railroad  Co.  92  N.  Y.,  it  is  said :  "  The 
acquiescence  of  defendant  for  so  long  a  time  in  the  crossing  of  the 
tracks  by  pedestrians  amounted  to  a  license  and  permission  by  de- 
fendants to  all  persons  to  cross  the  tracks  at  this  point.    These  cii^ 
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cnniBtances  imposed  a  duty  on  the  defendant,  in  respect  of  persons 
using  the  crossing,  to  exercise  reasonable  care  in  the  movement  of 
its  trains.  The  company  had  a  lawful  right  to  use  the  track  for  its 
business,  and  could  have  withdrawn  its  permission  to  the  public  to 
use  its  premises  as  a  public  way,  assuming  that  no  public  right 
therein  existed;  but,  so  long  as  it  permitted  the  public  use,  it  was 
chargeable  with  knowledge  of  the  danger  to  human  life  from  oper- 
ating its  trains  at  that  point,  and  was  bound  to  snch  reasonable  pre- 
caution in  their  management  as  ordinary  prudence  dictated  to 
protect  wayfarers  from  injury.  .  .  .  The  company,  in  such  cases, 
18  an  actor  at  the  time  in  ci*eating  the  circumstances  which  imperil 
human  life,  and  it  would  be  an  alarming  doctrine  that  it  was  un- 
der no  duty  to  exercise  any  care  in  the  movement  of  its  trains." 

The  principle  clearly  settled  by  the  foregoing,  and  many  other 
cases  that  might  be  cited,  is,  that  when  a  rauroad  company  has  for 
years,  without  objection,  permitted  the  public  to  cross  its  tracks  at 
a  certain  point,  not  in  itself  a  public  crossing,  it.  owes  the  duty  of 
reasonable  care  toward  those  using  the  crossing,  and  whether  in  a 
given  case  such  reasonable  care  has  been  exercised  or  not,  is  ordi- 
narily a  question  for  the  jury  under  all  the  evidence. 

Without  undertaking  to  review  the  testimony  on  which  plaintiff 
relied,  we  think  the  evidence  is  quite  sufficient  to  warrant  the  sub- 
mission of  her  case  to  a  jury  on  the  question  of  permissive  crossing 
at  the  point  where  she  was  injui*ed,  and  whether,  in  the  movement 
of  its  train,  the  company  exercised  that  degree  of  care  which,  under 
the  circumstances,  it  was  in  duty  bound  to  do. 

There  was  testimony  tending  to  show  the  whistle  was  not 
sounded,  bell  was  not  rung,  nor  any  warning  given  of  the  approach 
of  the  train  by  which  plaintiff  was  struck.  This  was  properly  for 
the  consideration  of  the  jury ;  and,  in  view  of  all  the  circum- 
stances, including  the  fact  that  the  siding  was  occupied  by  a  stand- 
ing train  of  cars,  and  the  main  track  thus  out  of  view,  we  have  no 
right  to  say  the  jury  would  not  have  found  negligence  in  not  warn- 
ing those  who  might  be  in  the  act  of  crossing  that  the  train  was 
approaching.  If  plaintiff  had  been  duly  warned,  either  by  sound- 
ing the  whistle  or  ringing  the  bell,  it  is  not  at  all  probable  she 
would  have  attempted  to  cross  the  track  in  the  face  of  known  dan- 
ger. The  question  of  contributory  negligence  does  not  arise  in 
tne  case.  The  age  of  plaintiff  at  the  time  of  the  accident  precludes 
that.  .If,  under  the  evidence,  she  was  not  a  trespasser  on  the 
premises  of  the  company,  the  question  is  whether  it  was  not  their 
duty  to  give  suitable  warning  of  the  approach  of  their  train ;  and, 
failing  to  do  that,  whether  they  were  not  guilty  of  negligence, 
which  was  the  proximate  cause  of  the  injury.  The  first  and  second 
specifications  of  error  are  sustained.  Tliere  was  no  error  in  refus- 
ing to  receive  the  evidence  specified  in  the  third  and  fourth  assign- 
ments, and  hence  they  are  not  sustained. 

Judgment  revei-sed,  and  ix procedendo  awarded. 


I 
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Invitation  to  Cross  Trucks— What  Amounts  tOt— See  Barry  «.  K.  Y.,  etc., 
R.  Co.,  13  Am.  &  Enp.  R.  R.  Cas.  615;  Stewart  t.  Penn.  R.  Co.,  U  lb.  679. 

Public  User — Foot-Path  Crossing. — Where  a  train  suddenly  turned  off  at 
established  foot-path  on  another  track  by  use  of  a  flying  switch,  company 
was  hsld  guilty  of  negligence.  Phila.  &  R.  Co.  v.  Trautman,  6  Am.  &  Eng. 
R.  R.  Cas.  117;  see  Smedes  v,  Brooklyn,  etc.,  R.  Co.,  8  lb.  445;  Mason  e.  Mis- 
souri Pac.  R.  Co.,  6  lb.  1;  Murphy  «.  Boston,  etc.,  R.  Co.,  14  lb.  675;  O^Con- 
nor  e.  Boston,  etc.,  R.  Co.,  15  lb.  862. 


HuOKSHOLD 

V. 

St.  Louib,  Ibok  Mountain  and  Southern  R.  Oo^ 

(Advanee  Ooh^  JlAswuri,    January  81,  1887.) 

A  boy  seventeen  years  old  was  passing  over  the  crossing  of  defendant's-. 
road,  on  Catalan  Street,  in  the  night-time.  An  engine  running  backwards 
at  an  unlawful  rate  of  speed,  and  without  a  headlight  or  other  Ijgbt  to  signal 
or  indicate  its  approach,  ran  over  the  boy  and  killed  him.  The  evidence 
showed  that  the  night  was  dark,  and  that  the  defendants  did  not  ring  the 
bell  or  keep  it  ringing  while  they  were  passing  over  the  crossing.  The 
father  brought  action  against  the  company  to  recover  damages  for  the  death 
of  his  son.  The  defenaant  asked  the  court  to  instruct  the  jury  as  follows : 
**  That  if  deceased  could  have  avoided  the  collision  by  getting  down  from^ 
his  cart  and  leading  his  horse  across  the  track,  then  the  verdict  must  be  for* 
defendant ;  or  that  if  the  conditions  were  unfavorable  to  deceased  hearing; 
the  approach  of  the  engine,  or  there  were  obstructions  on  the  side  of  the 
track  which  obscured  his  view  of  the  track,  it  was  the  duty  of  deceased  ta 
get  down  from  his  cart  and  go  in  advance  of  his  team  until  he  could  see 
that  the  track  was  clear  before  getting  on  it  and  that  his  failure  to  do  so, 
under  the  circumstances  of  the  case,  was  such  contributoiy  negligence  as  to 
prevent  a  recovery."    ffeld,  that  the  instructions  were  not  acceptable. 

By  Mo.  Acts  1881,  p.  79,  amendment  to  section  806,  a  prima-facie  case  is 
made  where  a  person  suing  for  damages  sustained  at  the  crossing  by  a  rail- 
road of  a  public  road  or  street  shows  that  neither  the  bell  of  the  engine  was 
run^  nor  whistle  sounded,  as  required  by  statute,  and  the  burden  of  re- 
butting it  is  cast  upon  the  corporation. 

The  trial  jud^e  who  had  heard  the  speeches  of  opposing  counsel,  and  knew 
what,  if  anything  was  said  to  provoke  the  last  remarks  of  counsel  in  his 
closing  speech,  was  in  a  better  position  than  an  appellate  court  to  determine 
whether  he  should  interfere  or  not;  and  it  is  only  when  it  clearly  appears 
that  this  discretion  has  been  abused  that  the  supreme  court  will  interfere. 

Appeal  from  circuit  court,  Iron  county. 
SesSj  Klein  cfe  Fisse  for  respondent. 
Partis  <&  Pike  for  appellant. 
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NoHTON,  C.  J. — This  suit  was  instituted  by  plaintiff  to  recover 
damages  for  the  alleged  killing  of  his  minor  son  on  the  crossing  of 
Catalan  Street,  in  the  city  of  St.  Louis,  by  the  negligence  of  de- 
fendant in  running  its  locomotive  at  an  unlawful  rate  of  speed  ;  in 
failing  to  ring  the  bell  of  the  locomotive  at  a  distance  of  at  least 
Facts.  80  rods  from  the  place  where  the   railroad  crosses 

Catalan  Street,  and  keep  the  same  ringing  until  the  locomotive  had 
crossed  the  street ;  in  running  the  engine  backward  in  the  dark,  so 
that  its  approach  could  not  be  seen,  without  any  headlight  or  other 
light  to  signal  or  indicate  its  approach.  The  answer  was  a  general 
denial,  and  set  up  contributory  negligence  on  the  part  of  defend- 
ant. 

On  the  trial  plaintiff  obtained  judgment,  from  which  defendant 
has  appealed,  and  assigns  for  error,  among  others,  the  action  of  the 
court  in  refusing  to  sustain  a  demurrer  to  the  evidence,  which  ne- 
cessitates an  examination  of  it. 

On  the  part  of  plaintiff  the  evidence  tends  to  show  that  plaintiff^s 
son,  a  youth  about  17  years  old,  was  on  the  eighth  of  December, 
1882,  at  work  on  a  night  shift  at  the  Vulcan  Iron  Works  in  Caron- 
dolet,  in  the  city  of  St.  Louis ;  that  between  5  and  6  o'clock  in 
the  morning  he  left  the  works  for  his  home,  driving  a  boi*se 
hitched  to  a  new  and  strong  cart,  with  heavy  iron  axle,  and  heavy 
wide  tire  ;  that  he  left  in  company  with  John  Senn,  a  fellow  work- 
man, who  was  also  driving  a  cart ;  that  he  stopped  at  a  well  about 
25  feet  from  the  ti-ack,  and  southeast  of  Catalan  Street  crossing,  to 
water  his  hoi'se,  and  then  drove  on,  and  stopped  his  horse  and  cart 
10  minutes,  and  about  10  feet  from  the  track,  at  the  north  end  of 
two  box  cars  standing  south  of  Catalan  Street. 

Senn  testified  that  deceased  stopped  at  that  place  to  wait  for 
him  ;  that  at  the  place  where  deceased  stopped  his  horse,  his  view 
of  the  railroad  track  south  of  Catalan  street  was  obstructed  by  two 
box  cars  standing  south  of  said  street,  and  east  of  the  railroad 
track ;  that  when  Senn  finished  watering  his  horse  he  drove  up  to 
deceased,  who  drove  on  from  where  he  had  stopped,  and  the  cart 
was  struck  by  defendant's  engine  at  the  crossing  on  Catalan  Street, 
breaking  the  wheel  all  to  pieces,  axle-tree,  and  shafts,  and  killing 
plaintiffs  son  instantly.  Senn  testified  that  the  bell  of  the  engine 
was  not  rung  till  after  the  accident ;  that  the  engine  was  running 
backward  in  a  northerly  direction ;  that  it  was  a  dark  morning ; 
that  there  was  no  light  on  the  rear  end  of  the  tender ;  that  t^e 
head-light  was  on  the  south  end  of  the  engine,  which  was  south  of 
Catalan  Street  crossing,  and  could  not  be  seen ;  that  the  engine  was 
running  at  25  or  30  miles  an  hour ;  that  he  did  not  see  or  near  the 
approach  of  the  engine  till  about  the  time  the  collision  occurred, 
when  he  hallooed  to  deceased,  and  the  cart  was  struck  and  deceased 
was  killed. 

Witness  Huber,  who  was  also  a  laborer  at  the  Vulcan  Iron 
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Works,  testified  that  he  left  the  works  at  20  minutes  before  six 
o'clock,  and  went,  on  the  north  side  of  Catalan  Street,  as  far  as  the 
railroad  track,  and  saw  a  cart  standing  a  few  feet  east  of  the  rail- 
road track;  that  he  saw  another  cart  come  up  to  this  one;  that  he 
was  walking  up  from  the  track  northwest,  and  looked  around  on 
the  track,  thinking  an  engine  mi^ht  come, — the  express  always 
came  about  that  time  ;  that,  when  Tie  looked  down,  he  did  not  see 
anything  coming,  and  all  at  once  heard  a  rattle  behind,  and  saw 
the  cart  lying  there,  and  the  boy  killed  ;  that,  after  the  collision, 
the  en^ne  ran  a  block,  or  about  300  feet,  northward,  before  it 
stopped ;  that  the  speed  of  the  engine  was  aoout  30  miles  an  hour ; 
that  he  saw  no  light,  and  heard  no  bell  ring  till  after  the  engine 
passed  him. 

The  plaintiff  also  put  in  evidence  an  ordinance  of  the  city  of  St. 
Louis  making  it  unlawful  for  any  locomotive  propelled  by  steam- 
power  to  run  at  a  rate  of  speed  exceeding  six  miles  an  hour  within 
the  limits  of  the  city,  and  requiring  the  bell  of  the  engine  to  be 
constantly  sounded  within  the  city  limits. 

On  the  part  of  the  defendant,  both  the  conductor  and  engineer 
testified  that  the  engine  was  running  at  only  five  or  six  miles  an 
hour,  and  that  the  bell  of  the  engine  was  constantly  sounded  ;  that 
a  red  light  was  placed  on  the  north  end  of  the  tender,  and  that  the 
head-lignt  of  the  engine  was  burning ;  that  the  morning  was  dark, 
and  the  boy  and  cart  were  not  seen  till  after  the  accident.  The 
evidence  also  tended  to  show  that  red  lights  were  usually  put  at  the 
rear  end  of  a  train  to  indicate  to  a  following  train  that  there  was  a 
receding  train  ahead  of  it.  The  engineer  also  testified  that  the 
fireman  had  left  the  employ  of  the  company  on  that  division,  and 
that  he  did  not  know  where  he  was ;  that,  at  the  time  of  the  accident, 
the  fireman  was  engaged  in  putting  coal  in  the  engine.  There 
was  also  evidence  tendmg  to  show  that  twelve  or  fifteen  hundred 
persona  were  in  the  employ  of  the  Vulcan  works,  and  that  the  cross- 
ing was  extensively  used  by  them  in  going  and  returning  from 
their  work,  as  well  as  by  cartmen  and  teamsters,  and  that  this  was 
known  to  those  in  charge  of  the  train. 

On  this  state  of  the  evidence  we  have  no  hesitation  in  saying 
that  the  demurrer  to  it  was  properly  overruled. 

It  is  next  insisted  that  the  court  erred  in  giving  improper,  and 
refusing  proper,  instructions.     On  behalf  of  plaintiff  the  court  in- 
structea  tiie  jury  to  the  effect  that  if  they  believed  from  the  evi- 
dence that  defendant's  son  was  killed  within  the  limits  of     ^^ 
the  city  of  St.  Louis,  at  a  point  wh^re  defendant's  track  *^** 

crosses  Catalan  Street,  witliout  fault  on  his  part,  and  bv  reason  of  de- 
fendant's servants  running  the  locomotive  at  a  rate  of  speed  exceed- 
ing six  miles  an  hour,  or  their  failure  to  ring  tlie  bell  of  the  engine, 
they  would  find  for  plaintiff.  They  were  also  instructed  that  one 
of  the  defenses  set  up  by  defendant  was  that  plaintiff's  son,  at  the 
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time  of  the  accident,  was  guilty  of  negligence  which  directly  con- 
tributed to  his  death,  and  tliat  the  burden  of  proving  such  negli- 
gence to  the  satisfaction  of  the  jury  rested  on  defendant.  As  to 
the  last  declaration,  see  Thompson  v.  Railroad  Co.,  51  Mo.  190; 
Loyd  V,  Railroad  Co.,  53  Mo.  509. 

ISiese  instructions  are  unexceptionable,  in  view  of  the  former 
decision  of  this  court ;  the  first  one  especially  so,  in  view  of  the 
Acts  of  1881,  jp.  79,  amendatory  of  section  806,  Rev.  St.,  which  has 
not,  so  far  as  lam  aware,  been  heretofore  called  to  our  attention 
or  construed  by  us.  By  said  section  806,  the  duty  of  ringing 
the  bell  or  sounding  the  whistle  of  the  locomotive  at  the  distance 
of  80  rods  from  the  place  where  a  railroad  crosses  a  public  travelled 
road  or  street  is  imposed  on  railroad  corporations;  and  it,  among 
other  things,  provides  ^'  that  said  corporation  shall  be  liable  for  all 
damages  whicli  shall  be  sustained  by  any  person  by  reason  of  such 
nefflect.'^ 

Under  this  section  it  was  held  by  this  court  in  several  cases  that 
in  a  suit  for  damages  sustained  at  a  railroad  crossing  of  a  road  or 
street,  that  although  the  party  suing  established  the  fact  that 
neither  the  bell  ot  the  engine  was  rung,  nor  whistle  sounded,  as 
required  by  the  statute,  that  such  evidence  did  not  make  out  a 
prima  facie  case,  and  that  it  was  the  duty  of  the  court  to  instruct 
the  jury  that  under  such  evidence  he  could  not  recover.  Such 
was  the  state  of  the  law  when,  in  1881  (Acts  1881,  p.  79),  the  gene- 
ral assembly  amended  said  section  so  as  to  make  the  last  sentence 
read  as  follows :  ^'  And  said  corporation  shall  also  be  liable  for  all 
damages  which  any  person  may  hei'eafter  sustain  at  such  crossing 
when  such  bell  shall  not  be  rung,  or  such  whistle  sonnded,  as  re- 
quired bv  this  section :  provided,  however,  that  nothing  herein 
containea  shall  preclude  the  corporation  sued  from  showing  that 
the  failure  to  ring  such  bell  or  sound  such  whistle  was  not  the 
cause  of  such  injury." 

We  think  it  clear  that  it  was  intended  by  this  amendment  to* 
establish  the  rule  that  ^  jprimorfa^Ae  case  is  made  when  a  person 
suing  for  damages  sustamed  at  the  crossing  bv  a  railroad  of  a  pub-, 
lie  road  or  street  shows  that  neither  the  bell  of  the  engine  was' 
rung,  nor  whistle  sounded,  as  reouired  by  the  statute ;  that  he 
makes  out  di prima^facie  case  ;  ana  that  the  burden  of  rebutting  it 
is  cast  upon  the  corporation.  If  not  intended^ to  accomplish  this, 
we  are  at  a  loss  to  give  it  any  meaning  at  all. 

On  the  part  of  defendant,  the  court  gave  several  instructions  as 
to  contributory  negligence,  in  ^hich  the  jury  were  in  substance 
told  that  if  deceased  approached  the  crossing  without  paying  any 
attention  to  his  own  safety,  but  trusted  to  the  obligation  of  the 
company  to  warn  him  of  an  approaching  engine,  and  was  killed  by 
reason  of  his  failure  to  so  pay  attention  ;  or  if  deceased  could  have 
avoided  the  collision  by  stopping  his  horse  and  cart  to  look  and 
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listen  for  an  approaching  engine  or  train,  up  and  down  the  track, 
before  attempting  to  dnve  across,  and  failed  to  do  so,  they  should 
find  for  defendant.  The  duty  of  deceased  to  exercise  care,  before 
attempting  to  make  the  crossing,  and  the  non-liability  of  defend- 
ant if  by  his  failure  to  exercise  such  caution,  although  it  might 
also  have  been  negligent,  was  emphasized  by  the  court  in  fonr  t>r 
five  instructions. 

But  the  chief  ground  of  error  relied  upon  as  to  the  instructions 
U  the  refusal  of  tne  court  to  give  certain  instructions  asked  by  de- 
fendant, to  the  effect  that  if  deceased  could  have  avoided  the  col- 
lision by  getting  down  from  his  cart,  and  leading  his  horse  across 
the  track,  then  the  verdict  must  be  for  defendant ;  or  ^^^ 
that  if  the  conditions  were  unfavorable  to  deceased  hobJb  aoI^ 
hearing  the  approach  of  the  engine,  or  there  were  ob-  "^^ 
structions  on  the  side  of  the  track  which  obscured  his  view  of  the 
track,  it  was  the  duty  of  deceased  to  get  down  from  his  cart,  and 
go  in  advance  of  his  team  until  he  could  see  that  the  track  was 
clear  before  going  on  it ;  and  that  his  failure  to  do  so,  under  the 
circumstances  of  the  case,  was  such  contributory  negligence  as  to 
prevent  a  recovery.  We  are  unwilling  to  extend  the  dcjgree  of 
care  and  caution  to  be  exercised  by  the  traveller  on  a  public  high- 
way to  the  extent  of  saying,  as  a  matter  of  law,  that  a  youth  17 
years  of  age,  returning  to  his  home  from  his  labor,  driving  a  horse 
and  cart  on  a  public  street,  although  he  stops  his  horse  tor  some 
minutes  within  10  feet  of  where  a  railroad  crosses  said  street,  and 
at  a  place  where  the  view  is  obstructed  by  box  cars  left  on  the  side 
of  the  track,  presumably  defendant  is  guilty  of  such  contributory 
negligence  as  will  deny  a  recovery,  unless  he  either  gets  down,  and 
leads  nis  hprse  and  cart  over  the  crossing,  or  unless  he  leaves  his 
horse  and  cart,  and  goes  in  advance  to  the  track,  and  looks  up  and 
down  the  same  for  an  approaching  engine  or  train.  If,  in  this  in- 
stance,  he  had  gone  to  tne  track,  looked  south,  and  seen  a  red  light 
on  the  rear  end  of  the  tender,  it  would  have  notified  him,  not  that 
it  was  coming  towards  him,  but  going  from  him ;  or  if  he  had  gone 
in  advance  of  his  team,  and  loolfed  up  and  down  the  track,  and  saw 
nothing,  when  he  got  back  to  his  team  to  drive  over,  he  would  have 
been  in  the  same  tix  as  when  he  started. 

The  instructions  were  properly  refused  under  the  rnlings  of  this 
court  in  the  cases  of  Johnson  v,  Chicago,  R.  I.  &  P.  K,  Co.,  77 
Mo.  546 ;  Petty  v.  Hannibal  &  St.  J.  R.  Co.,  88  Mo.  306 ;  Henze 
V,  Railroad  Co.,  71  Mo.  636. 

In  the  case  last  cited  it  is  said  :  ^'  If  Henze  had  used  the  pre- 
caution which  common  prudence  dictates,  it  is  not  likely  that  the 
calamity  would  have  happened.  If  he  had  stopped  to  look  and 
listen  when  near  the  track,  and  could  neither  see  nor  hear  .the 
approaching  train  on  account  of  the  cut  or  other  obstructions,  and 
no  signal  was  given  from  tlie  train,  he  would  have  been  justifiable 
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in  attempting  to  cross,  and  no  negligence  conld  have  been  imputed 
to  him." 

It  is  also  insisted  that  the  trial  court  should  have  granted  a  new 
trial  becanse  of  certain  remarks  of  plaintiff's  connsel  in  bis  closing 
speech  to  the  jury.  In  commenting  on  the  absence  of  the  fireman 
whose  dntj  it  was  to  ring  the  belL  ne  said  '^  that  if  the  testimony 
of  the  engineer  and  conductor  was  true,  why  did  they  not  produce 
the  fireman?  That  the  engineer  and  conductor  could  ao  their 
master's  bidding ;  but  because  the  fireman  asserted  his  manhood, 
and  that  he  would  testify  for  the  truth,  and  not  perjure  himself, 
and  tell  the  story  as  it  was."  Upon  objection  bein^  made,  the  court 
remabxs  or  directed  the  attorney  ^'  to  confine  himself  to  the  evidence 
couRSBx.  jjj  |.jjg  case."    In  the  further  course  of  his  argument, 

counsel  said :  "  Now,  further,  he  [the  engineer]  says  there  was  the 
bells  ringing  all  the  time.  Now,  gentlemen  of  the  jury,  I  ask  you 
e^ain,  in  the  name  of  common  sense,  if  that  bell  was  rung,  why  don't 
they  produce  that  fireman  to-day  to  substantiate  their  testimony  1 
And  I  have  a  right  to  say  that,  in  the  absence  of  that  fireman,  you 
have  a  right  to  draw  the  conclusion  that  he  told  the  officers  of  this 
company,  at  the  time,  that  he  would  swear  to  no  such  thing,  and  there- 
fore they  did  not  want  him."  Objection  bein^  made  to  this  line 
of  remarks,  the  court,  addressing  the  counsel,  said  :  ^^  I  don't  think 
that  is  part  of  the  evidence,  and  I  don't  think  you  have  the  right 
to  make  any  such  conclusion  from  the  absence  of  the  fireman." 
The  counsel  further  said  :  "  In  a  case  of  this  kind  the  law  fixed  the 
penalty  at  $5000.  What,  in  the  name  of  common  sense,  do  rail- 
road  companies  care  for  $5000.  If  they  want  to  make  issue,  what, 
in  the  name  of  common  sense,  do  they  care  for  that?  And  yet 
they  have  the  heart  to  come  here,  and  say  that  you  ought  to  find  a 
verdict  for  the  defendant,  and  let  the  railroad  companies  kill  all 
the  men  and  boys  the^  please."  To  this  objection  was  made,  but 
the  court  declined  to  interfere. 

In  view  of  the  fact  in  evidence  that  it  was  the  duty  of  the  fire- 
man to  ring  thjB  bell,  and  that  at  the  time  of  the  accident  he  was 
engaged  in  putting  coal  in  the  en^ne,  and  the  fact  of  his  absence, 
— the  engineer  having  testified  tliat  he  quit  the  service  on  that 
division,  and  that  he,  the  engineer,  did  not  know  where  he  was ; 
and  in  view  of  a  well-recognized  principle,  when  a  party  fails  to 
introduce  evidence  of  a  disputed  fact  which  it  is  in  liis  power  to 
produce,  unfavorable  inferences  may  be  drawn  against  him  by 
reason  of  such  failure  ;  and  in  view  of  the  fact  that  the  engineer 
did  not  know  where  the  fireman  was  did  not  establish  the  fact  that 
defendant  did  not  know, — the  trial  judge,  in  what  he  said  when 
objection  was  made,  went  far  enough.  The  trijil  judge,  who  had 
heard  the  speeches  of  opposing  counsel,  and  knew  what,  if  any- 
thing, was  said  to  provoke  the  last  remarks  of  counsel  in  his  closing 
speech,  was  in  a  better  position  than  we  are  to  determine  whether 
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be  ehould  or  not  interfere ;  and  as  to  when,  how,  and  to  what  a 
trial  judge  may  interfere  in  any  case  must  depend  upon  the  ex- 
erciceof  a  sound  discretion,  especiallj  so  in  view  of  the  fact,  within 
the  knowledge  of  every  trial  judge  as  well  as  those  who  prao> 
tise  before  him,  that  he  is  closely  scrutinized  by  the  jury,  to  dis- 
cover,, if  possible,  how  he  inclines  to  view  the  evidence;  and  it  is 
only  when  it  clearly  appears  that  this  discretion  has  been  abused 
that  we  will  interfere. 

Judgment  affirmed,  in  which  all  concur. 

P  Crossing — Signals— Contributory  Negiigencot — See  note  to  Mynning  e. 
Detroit,  etc.,  B.  Co.,  po9t. 


Mynning 

V. 

Detroit,  Lansing  and  Northern  Bailroad  Co. 

(Advance  Com,  Michigan,     January  6,  1887.) 

The  deceased  was  walking  home  while  a  rain-storm  was  approaching.  As  he 
was  passing  over  the  railroad  crossing  he  was  struck  by  a  freight  car  backing 
from  the  north,  and  killed.  Action  was  brought  by  the  administrator  of  the 
deceased  to  recover  damages.  The  evidence  showed  that  the  deceased  was 
in  full  possession  of  his  sight  and  hearing,  that  he  was  well  acquainted  with 
the  crossing,  that  the  night  was  dark  and  stormy,  and  that  he  did  not  stop 
and  listen.  Held,  that  he  was  guilty  of  such  contributory '  negligence  as 
would  defeat  a  recovery  of  damages  for  his  death. 

Persons  travelling  on  a  highway  which  is  crossed  by  a  railway  are  bound, 
on  approaching  a  crossing,  to  look  and  listen,  if  by  so  doing  they  can  dis- 
cover the  proximity  of  a  moving  train ;  and  the  omission  to  do  so  is  an  omis- 
sion of  ofdinary  care  which  will  prevent  their  recovering  for  an  injury  which 
might  have  been  avoided  if  they  had  used  their  faculties  of  sight  and  hearing* 

Ebbob  to  Mecosta. 

Action  for  damages  for  death  caused  by  negligence.    Judgment 
for  plaintiff.     Defendant  appeals. 
Andrew  Hanson  for  plaintiff. 
Palmer  <&  Palmer  for  defendant  and  appellant. 

Champlin,  J, — On  the  thirtieth  day  of  October,  1882,  as  Philip 
A.  Mynning  was  crossing  a  spur  track  of  the  defendant,  he  was 
run  over  by  a  train  of  cars  and  killed.  The  accident  occurred 
while  he  was  walking  along  one  of  the  public  streets  in  the  city 
of  Bi^  Bapids,  between  6  and  7  o'clock  in  the  evening.  At  this 
time  It  was  quite  dark.  A  rain-storm  was  approaching,  with  con- 
siderable wind  from  the  southwest.     The  deceased  was  walking. 


666  HTNNING  V.  DETROIT,   L.  AND  N.   R.  CO. 

rapidly  east,  and  the  train  was  backing  from  the  north.  This  ac. 
tion  is  bronglit  by  the  administrator  of  deceased  to  recover  dam- 
ages for  the  wronfffnl  and  negh'gent  killing  of  Philip  A.  Mynn- 
facw.  ing.     After  averring  the  duty  oi  the  railroad  company 

in  the  running  and  management  of  its  trains  at  the  point  in  question, 
the  negligence  claimed  is  set  out  in  the  following  langnage, 
namely :  "  Running  said  locomotive  engine,  with  a  train  of  freight 
cars  attached,  backward,  and  at  a  high  and  dangerous  rate  of  speed, 
in  the  dark,  without  giving  any  signals  by  sounding  the  whistle  or 
ringing  the  bell,  and  without  having  any  light  at  or  upon  the  rear 
end  of  said  train  of  freight  cars  attached  to  said  locomotive  engine, 
or  any  head-light  upon  said  engine,  to  warn  people  who  were  cross- 
ing, or  about  to  dross,  said  spur  or  side  track  of  said  defendant, 
running  over  and  crossing  said  Baldwin  street,  of  the  approach  of 
said  locomotive  engine,  with  a  train  of  freight  cars  attached,  and 
so  that  the  employees  of  said  defendant  upon  said  locomotive  en- 
gine, and  upon  said  train  of  freight  cars  attached,  who  were  oper- 
ating and  managing  said  locomotive  engine,  and  the  said  train  of 
freight  cars  attached,  could  see  persons  who  were  crossing,  or  about 
to  cross,  the  said  spur  or  side  track  of  said  defendant  where  the 
same  crosses  said  Baldwin  street,  by  reason  whereof  the  said  Philip 
A«  Mynning,  who  was  lawfully  walking  along  said  Baldwin  sti*eet 
at  the  point  whei'e  said  spur  or  side  track  crosses  the  same,  and  while 
he  was  in  the  exercise  or  due  and  proper  care,  and  without  fault  or 
negligence  on  his  part,  was  strucK  and  run  over  by  said  freight 
care  attached  to  said  locomotive  engine,  so  wilfully,  recklessly, 
wrongfully,  and  negligently  run  and  operated  by  said  defendant,  as 
aforesaid,  whereby,  and  by  reason  whereof,  the  said  Philip  A. 
Mynning  was  then  and  there,  to-wit,  at  the  city  of  Big  Rapids,  in  said 
county  of  Mecosta,  on  the  day  and  year  aforesaid,  struck  by  said 
freight  cars  attached  to  said  locomotive  engine,  and  instantly  killed." 
The  testimony  introduced  upon  the  trial  respecting  the  defend- 
ant's negligence  was  conflicting,  and  consequently,  upon  that  point, 
was  a  proper  question  for  the  jury  to  delennine.  Ihe  main  ques- 
tion in  the  case,  however,  turns  upon  whether  the  deceased  was 
himself  in  the  exercise  of  ordinary  care  at  the  time  of  the  accident, 
and  whether  he  did  not,  by  his  own  careless  or  negligent  conduct, 
or  by  the  neglect  to  exercise  due  care,  contribute  to  the  injury 
complained  of.  After  the  testimony  on  behalf  of  the  plaintiff  was 
closed,  the  defendant  orally  demurred  to  the  evidence,  and  moved 
the  court  to  direct  the  jury  to  find  a  verdict  for  the  defendant,  on 
the  ground  that  the  plaintiff's  evidence  established  affirmatively 
and  conclusively  that  plaintiff's  intestate  was  wanting  in  due  care, 
and  that  his  own  negligence  contributed  to  his  death.  The  court 
declined  to  hear  argument,  and  overruled  the  motion.  The  testi- 
mony subsequently  introduced  did  not  in  any  respect  vary  the 
probative  force  of  that  given  upon  this  point  when  plaintiff  closed 
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his  case.  Defendant's  con Asel  again  requested  the  court  to  instruct 
the  jury  that,  under  the  evidence  in  tlie  case,  the  injured  or  de- 
ceased peraon  was  guilty  of  contributory  negligence,  and  their 
verdict  must  be  for  the  defendant. 

The  testimony  is  all  returned  in  the  bill  of  exceptions,  and  it  is 
proper  that  this  question  sliould  be  considered  nret ;  for,  if  the 
point  is  well  taken,  it  virtually  disposes  of  the  case,  and  the  other 
errors  assigned  become  unimportant.  Counsel  for  plaintiff  claims 
that  it  does  not  lie  within  the  province  of  the  trial  judge  to  take 
the  case  from  the  jury,  but  that  is  the  privilege  and  right  of  the 
jury  to  judge  of  the  sufficiency  of  the  evidence  introduced  to  es- 
tablish any  one  or  more  facts  in  the  case  upon  trial.  As  a  general 
proposition,  this  is  true ;  but,  when  there  is  a  total  defect  of  evi- 
•  dence  as  to  any  essential  fact,  the  case  should  be  withdrawn  from 
the  consideration  of  the  jury.  Conely  v.  McDonald,  40  Mich.  158. 
The  motion  made  at  the  close  of  the  plaintiff's  proofs  raised  pre- 
cisely this  question :  Whether,  taking  all  the  testimony  introduced 
by  plaintiff  as  true,  and  all  legitimate  inferences  to  be  drawn  there^ 
from,  there  was  any  evidence  tending  to  prove  that  the  deceased  was 
in  the  exercise  of  ordinary  care  at  the  time  of  the  accident ;  the 
defendant  claiming  that  it  affirmatively  appeared  from  such  testi- 
mony that  the  negligence  of  the  deceased  contributed  to  the  ac- 
cident wliicli  resulted  in  his  death.  This  raised  a  question  of  law, 
which  it  was  the  dutj^of  the  trial  judge  to  decide.  If,  at  the  time 
the  plaintiff  closed  his  proofs,  there  was  no  evidence  upon  a  ma- 
terial point  in  issue  upon  which  the  plaintiff  had  the  burden  of 
Eroof,  or  if  it  affirmatively  appeared  by  his  own  showing  that  he 
ad  no  cause  of  action  upon  tlie  undisputed  testimony  introduced 
by  him,  the  defendant  was  entitled,  at  that  stage  of  the  case,  'to  a 
direction  from  the  court  to  the  jury  to  find  a  verdict  for  the  de- 
fendant. Equally  so,  under  the  same  circumstances,  was  defend- 
ant entitled  to  such  (lirection  after  all  the  evidence  was  introduced. 
It  is  the  duty  of  the  judge  when  asked  to  do  so,  before  submittini^ 
the  case  to  the  jury,  as  preliminary  question  of  law,  to  decide 
whether  there  is  any  evidence  on  which  the  jury  could  properly 
find  a  verdict  for  the  party  on  whom  the  antes  of  proof  lies ;  and, 
if  there  is  not,  he  ought  to  withdraw  it  from  the  jury.     Carver  v. 

Detroit  &  Saline  Plank-road  Co.,  —  Mich. ;  s.  c.  28  N.  W. 

Rep.  721.  The  ruling  of  the  court  denying  the  motion,  and  re- 
fusing the  request  to  charge,  renders  it  necessary  to  examine  fully 
the  testimony  introduced  upon  the  trial  in  order  to  determine 
whether  error  in  law  was  committed  by  such  ruling. 

The  Muvskegon  river  runs  nearly  south  through  the  city  of  Big 
Rapids.  Baldwin  street  runs  east  and  west,  and  is  connected  on 
either  side  of  the  Muskegon  river  by  a  bridge.  A  mill-race  lead- 
ing from  the  river,  north  of  Baldwin  street,  crosses  the  street  about 
150  feet  east  from  the  bridge.     The  spur  track  of  the  defendant 
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extends,  from  a  point  south,  to  the  mills,  along  the  race,  and  to 
the  ri^er  above  the  mills,  and  at  the  point  where  it  crosses  Baldwin 
street  is  between  the  race  and  river, — about  55  feet  from  the  race, 
and  90  feet  from  the  river.  On  the  night  of  the  accident  there 
was  a  lamp  at  the  east  end  of  the  bridge  over  Muskegon  river, 
which  was  lighted.  In  approaching  the  railroad  track  from  the 
west,  there  was  nothing  to  obstruct  the  view  of  Baldwin  street  for 
a  distance  of  about  400  feet.  The  train  had  been  made  up  north 
of  Baldwin  street,  and  consisted  of  boxcars  and  fiat  care  laden  with 
lumber, — 11  in  all.  The  deceased,  at  the  time  of  tlie  accident, 
resided  about  one  mile  east  of  the  city,  but  had  lived  in  the 
city,  and  was  familiar  with  the  railroad  crossing  at  Baldwin 
street.  Three  witnesses  were  introduced  by  plaintiff  who  saw 
the  accident.  Two  of  these,  Mr.  Wakeman  and  Mr.  Trafford, 
were  walking  west  on  Baldwin  street.  When  they  were  upon 
the  bridge  which  spans  the  mill-race,  and  about  55  feet  from  the 
crossing,  they  saw  the  train  approaching  from  the  north.  They 
testify  that  a  person  with  a  lighted  lantern  was  upon  the  rear  car, 
swinging  the  light  as  if  signalling.  The  train  was  in  rapid  motion, 
and  neitlier  heard  the  sound  of  bell  or  whistle.  They  both  saw 
Mr.  Mynning  approaching  the  crossing  from  the  west.  He  was 
then  about  20  or  30  feet  from  the  crossing,  walking  rapidly,  bent 
a  little  forward,  as  was  natural  to  him,  with  his  head  down.  He 
did  not  pause,  or  look  to  the  left  or  right,  bu4  kept  on,  and  stepped 
upon  the  crossing,  and  was  struck  by  the  rear  cai-,  and  taken  from 
their  sight.  The  opportunity  of  these  witnesses  for  observation 
was  aided  by  the  lamp  which  shone  from  the  end  of  the  bridge; 
the  deceased  being  between  them  and  the  light.  They  were  look- 
ing at  him  from  the  time  they  first  saw  him  until  he  was  struck  by 
the  train.  The  other  witness  was  John  McLaughlin.  He  was 
walking  east  on  Baldwin  street,  and  saw  Mynning  about  75  feet 
ahead  of  him,  as  he  was  crossing  the  bridge.  As  he  came  off 
the  bridge,  Mynning  was  25  or  30  feet  from  him,  and  he  saw 
Mynning  walk  right  in  front  of  the  train,  and  saw  it  strike  him. 
He  saw  the  train  before  it  struck  Mynning,  and  stopped.  He 
testifies  that  Mynning  did  not  stop  on  approaching  the  crossing ; 
that  he  was  looKing  at  him,  and  did  not  see  him  look  either  way, 
but  he  walked  pretty  fast.  Thomas  P.  Mortenson  did  not  see  the 
accident,  but  was  approaching  the  crossing  on  Baldwin  street,  going 
east,  when  the  train  passed.  He  had  a  lioree  and  buggy.  When 
he  came  to  the  end  of  the  bridge,  his  horse  stopped,  and  he  looked 
up,  and  saw  the  tmin  crossing  Baldwin  street.  He  saw  a  light 
upon  the  train,  but  thinks  it  was  upon  top  of  the  middle  car  in 
the  train.  He  did  not  see  the  deceased.  William  Poison  met 
Mynning  between  the  bridge  and  the  crossing.  He  says  he  spoke 
to  Mynning,  who  was  w^aking  rapidly  east;  that  he   (witness) 
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walked  on  west ;  and,  when  he  got  close  to  the  brid^re,  he  heard  a 
noise,  and  looked  aronnd,  and  saw  the  train  passing  Baldwin  street. 
He  heard  the  pnffing  of  the  engine,  and  saw  some  kind  of  show- 
lights  from  the  sraoke-stack,  and  he  gave  it  as  his  opinion  that,  if 
he  had  been  within  five  or  ten  feet  of  the  railroad  track,  he  could 
not  have  seen  the  train  coming,  or  the  light  either,  on  acconnt  of 
the  darkness,  although  he  did  not  think  it  was  too  dark  to  have 
seen  the  light.  On  cross-examination  this  witness  testified  that 
when  he  met  Mytming  he  was  close  to  the  railroad  track,  and 
about  40  feet  from  the  bridge ;  that  he  (witness)  went  on  towards  the 
bridge,  and  was  within  10  or  15  feet  of  it  when  he  heard  the  train. 
The  testimony  tended  to  show  that  Mynning  was  possessed  of  all 
his  faculties  ;  and  there  was  no  testimony  given  or  claim  made  that 
he  was  not  in  full  possession  of  the  faculties  of  seeing  and  hearing. 
Neither  of  the  above-named  witnesses  heard  any  sound  of  awhistle 
or  the  bell,  and  all  concurred  in  the  opinion  that  the  train  was 
moving  across  Baldwin  street  at  a  high  rate  of  speed. 

I  have  given  above  substantially  all  the  testimony  tending  to 
prove  that  the  deceased  was  in  the  exercise  of  ordinary  care.  It 
shows  conclusively,  and  without  contradiction,  (1)  that  the  deceased 
was  a  man  possessed  of  the  ordinary  faculties ;  (2)  that  he  was  ac- 
quainted with  the  railroad  crossing  at  Baldwin  street ;  (3)  that,  on 
a  dark  and  stormy  evening,  he  walked  at  a  rapid  pace  towai*ds  and 
upon  the  railroad  track  crossing  Baldwin  street,  without  checking 
his  speed,  or  stopping,  or  looking,  or  listening,  or  taking  any  pre- 
caution whatever  to  ascertain  wliether  a  train  was  about  to  pass; 
(4)  that  others  who  were  about  to  cross,  whose  opportunities  for 
observation  were  no  better  than  those  of  deceasea,  saw  and  heard 
the  train  :  (5)  that  he  stepped  upon  the  crossing,  and  was  struck  by 
the  train,  which  ran  over  and  killed  him. 

The  rule  with  reference  to  contributory  negligence  was  laid  down 
by  this  court  in  the  case  of  Teipel  v.  Hilsendegen,  44  Mich.  461 ; 
8.  c.  7  N.  W.  Rep.  82,  where  it  was  said  that  the  absence  of  con- 
tributory negligence  is  not  necessary  to  be  shown  be-  coktributort 
yond  cavil  or  question.  If  the  circumstances  are  such  "«»"»■»<«• 
that  reasonable  minds  might  draw  different  conclusions  respecting 
the  plaintiff's  fault,  he  is  entitled  to  go  to  the  jury  upon  the  facts. 
The  judge  takes  the  case  from  the  jury  only  when  it  is  susceptible 
of  but  one  just  opinion. 

The  jury  having  passed  upon  the  conflicting  testunonv  with 
reference  to  the  defendant's  negligence  in  not  giving  warnmg  by 
the  sounding  of  the  whistle  or  the  ringing  of  the  bell,  and  of  the 
neglect,  as  alleged,  to  have  a  light  upon  the  rear  end  of  the  train, 
by  their  verdict  in  plaintiff's  favor,  tne  negligence  of  the  defendant 
in  those  respects  must  be  considered  as  established,  and  we  have  the 
case  of  the  deceased  approaching  the  railroad  crossing  upon  a  dark 
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and  stormy  night,  without  any  other  warning  of  danger  than  that 
afforded  by  the  track  itself,  tlie  existence  of  which  he 
ajidlm™!^*  knew,  and  that  it  was  used  ahnost  daily  in  passing  en- 
gines and  cars  over  it.  Had  he  taken  the  ordinary 
f)recaation  upon  approaching  a  railroad  crossing,  of  looking  or 
istening,  in  order  to  asc6l*tain  if  the  train  was  appraaching,  before 
stepping  upon  the  track,  it  is  evident  from  the  testimony  of  the 
witnesses  who  witnessed  the  catastrophe  that  he  would  have  seen 
or  heard  k.  The  testimony  precluaes  the  fact,  or  anj'  inference 
to  be  drawn  from  the  fact,  that  the  deceased  exercised  any  or  the 
remotest  degree  of  caution  on  that  occasion.  He  passed  along 
hurriedly  as  if  there  was  no  railroad  crossing  thei'e.  From  the 
testimony  it  is  plain  to  me  that  the  case  is  susceptible  of  but  one 

i'nst  opinion  upon  this  want  of  ordinary  care.  Ordinary  care  would 
tave  i*equired  him  to  at  least  look  np  and  down  the  track  before 
crossing ;  and,  if  the  night  was  so  dark  as  to  make  it  difficult  to  dis- 
tinguish a  train  approaching,  then  ordinary  care  would  have  called 
upon  him  to  resort  to  his  sense  of  hearing,  and  to  pause,  if  need 
be,  and  listen,  before  entering  upon  the  place  of  danger. 

As  was  said  when  this  case  was  here  before  (59  Mich?  — ,  and 
26  N.  W.  Rep.  514) :  "  The  track  itself  is  a  waniing  of  danger  to 
those  who  go  upon  it ;  and  persons  about  to  cross  a  railroad  track 
are  bound  to  recognize  the  danger,  and  make  use  of  the  sense  of 
hearing  as  well  as  sight ;  and,  if  either  cannot  be  rendered  avail* 
able,  the  obligation  to  use  the  other  is  stronger  to  ascertain,  before 
attempting  to  cross  it,  whether  a  train  is  in  dangerous  proximity; 
and  if  they  neglect  to  do  this,  but  venture  blindly  or  carelessly 
upon  the  track,  without  effort  to  ascertain  whether  a  train  is  ap- 
proaching, it  must  be  at  their  own  risk.  Such  conduct  is  of  itself 
negligence."  In  the  former  trial  it  was  not  clear  that  the  party 
did  not  look  and  listen,  and  we  thought  that,  under  tlie  testimony 
there  given,  the  case  was  pix)perly  submitted  to  the  jury  upon  that 
point.  Upon  this  trial  it  clearly  appeara  that  he  did  not  look,  nor 
is  thei'e  any  evidence  which  would  justify  the  inference  that  he 
listened,  for  the  approach  of  the  train. 

In  the  case  of  McWilliamsi;.  Detroit  Central  Mills  Co.,  31  Mich. 
275,  it  was  said  that  a  passenger  along  the  sidewalk  of  a  public 
street  has  a  right  to  expect  some,  warning  before  any  sudden  move- 
ment of  the  backing  of  cars  after  standing  still,  and  there  should  be 
very  plain  proof  of  negligence  to  bind  him  under  such  circum- 
stances. But  in  that  case  the  track  was  a  private  one,  and  it  was 
pointed  out  that  it  stood  on  a  different  footing  from  an  ordinary 
track.  In  that  case  the  plaintiff's  intestate  was  struck  by  the 
care,  and  killed  while  crossing  a  public  street,  by  the  cars  being 
backed  up  suddenly  after  standing  still.  No  one  saw  the  accident, 
and  it  was  not  known  for  more  than  an  hour  after  it  happened. 

The  presumption  of  law  is  tliat  the  person  killed  at  a  crossing 
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jdid  stop,  and  look  and  listen,  and  will  prevail  in  the  absence  of 
direct  testimony  on  the  subject.  But  where  there  is  affirmative, 
direct,  and  credible  testimony  that  the  person  injured  went  upon 
the  track  without  stopping  to  look  and  listen,  the  prd^nmption  is 
rebutted  and  displaced.  Pennsylvania  R.  Co.  v,  Weber,  76  Pa. 
St.  168;  Beading  &  C.  R.  Co.  v.  Ritchie,  102  Pa.  St.  425;  Powell 
V.  Missouri  Pac.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  467;  Haast?.. 
Grand  Rapids  &  I.  R.,  47  Mich.  408 ;  s.  c,  11  N.  W.  Rep.  216. 

Such  is  the  testimony  in  this  case,  and  there  is  none  to  the 
contrary.  The  showing  of  contributory  negligence  is  much  stroujjer 
than  in  PzoUa  v.  Michigan  Cent.  R.  Co.,  54  Mich.  273,  s.  c,  20  K. 
W.  Rep.  71 ;  and  we  held  in  that  case  that  the  plaintiff  was  not 
entitled  to  recover  because  of  such  contributory  negligence,  and 
we  affirmed  the  ruling  of  the  court  below  in  taking  the  case  from 
the  jnry.  See,  also,  Potter  v.  Flint  &  P,  M.  R.  Co..  28  N.  W. 
Rep.  714.  Our  conclusion  is,  from  the  whole  testimony  bearing 
upon  the  question  of  contributory  negligence,  that  it  affirmatively 
appears  that  the  negligence  of  the  deceased  directly  contributed  to 
the  accident  which  resulted  in  his  death,  and  for  that  reason  the 
circuit  judge  should  have  directed  a  verdict  for  the  defendant. 

We  are  referred  to  the  case  of  Beiseigel  v.  New  York  Cent.  R. 
Co.,  34  N.  Y.  622,  as  holding  that  a  foot  passenger  on  a  public 
crossing  has  a  right  to  expect  some  warning  upon  approaching  the 
railroad  track.  In  that  case  the  plaintiff  was  nonsuited  in  the 
trial  court. on  the  ground' of  contrioutory  negligence.  There  was 
evidence  which  tended  to  show  that  the  engine  was  running  at  a 
high  rate  of  speed  across  a  thoroughfare  in  a  city  without  ringine 
the  bell  or  sounding  the  whistle,  and  that  plaintiff  both  lookied  and 
listened  before  attempting  to  cross.  The  nonsuit  was  set  aside  on 
the  ground  of  the  defendant's  negligence,  and  chat  plaintiff  was  him- 
self free  from  negligence.  Another  trial  was  had,  and  the  case 
came  before  the  court  of  appeals  again,  and  is  reported  in  40  N.  Y. 
9,  when  the  court  was  divided  upon  the  question  as  to  plaintiff's 
contributory  negligence.  James,  J.,  said:  "The  plaintiff  knew 
that  trains  were  often  passing  at  this  crossing.  It  was  his  duty, 
therefore,  before  starting  to  cross  the  track  from  his  place  of  con- 
cealment, to  have  ascertained  whether  an  approacl^mg  train  or 
enghie  was  coming,  and  within  15  feet  of  the  place  where  he  stood. 
One  step  in  advance,  which  would  have  been  perfectly  safe,  and  a 
look  east,  would  have  shown  him  the  danger ;  and  his  omission  of 
this  easy,  simple  precaution,  demanded  of  all  persons  before  entering 
upon  a  railroad  crossing,  was  gross  negligence  contributing  to  the 
injury,  and  bars  all  right  of  action  against  defendant,  even  though 
its  agents  and  servants  were  also  negligent." 

But  in  Grippen  v.  New  York  Cent.  R.  Co.,  40  N.  Y.  34,  it  was 
held  that  if  tne  injured  party,  by  looking  up  the  track,  in  the 
direction  of  the  approaching  train,  could  lilve  seen  it  in  time  to- 
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avoid  the  injury,  his  omission  to  do  so  was  negligence,  and  the 
refusal  of  the  court  thus  to  instruct  the  jury  was  error.  This  case, 
in  some  of  its  facts,  was  similar  to  the  case  at  bar.  The  accident 
happened  upon  a  stormy,  snowy  night.  The  defendant's  servants 
were  engaged  depositing  cars  to  I^  unloaded,  and  in  picking  up 
empty  freight  cars,  and  were  moving  a  train  of  six  cars  backward 
along  the  railroad  track,  called  the  "South  Branch."  The  plain- 
tiff was  familiar  with  the  crossing,  and  drove  a  horse  and  cutter 
across  the  railroad  track  without  stopping  to  look  or  listen.  Wood- 
ruff, J.,  said :  "  These  same  considerations,  applicable  to  the  con- 
duce of  the  railroad  company  or  its  agents,  are  alike  applicable  to 
the  conduct  of  pei^sons  who  are  liable  to  be  injured.  All  the  circum- 
stances which  render  it  more  than  usually  difficult  for  them  to  see 
or  avoid  a  train,  are  so  many  reasons  why  they  should  be  more 
vigilant  and  cautious  on  their  part,  and,  instead  of  forming  an 
excuse  for  omitting  to  use  gi*eatcr  caution,  impose  it  upon  them 
with  greater  strictness."  And  see,  upon  this  point,  Harty  v. 
Central  R.  Co.,  42  N.  Y.  468 ;  Gorton  v.  Erie  R  Co.,  45  N.  T. 
660;  McGrath  v.  New  York  Cent.  &  H.  R.  R.  Co.,  59  K  Y. 
469. 

In  the  case  last  above  cited,  Mr.  Justice  Andrews  said :  ^'  In 
respect  to  a  person  travelling  in  a  highway  which  is  crossed  by  a 
railway,  it  has  been  settled,  by  a  series  of  adjudications  in  this 
State,  that  he  is  bound,  on  approaching  a  crossing,  to  look  and  listen, 
if  by  so  doing  he  can  discover  the  proximity  of  a  moving  train, 
and  that  the  omission  to  do  so  is  an  omission  of  ordinary  care, 
which  will  prevent  his  recovering  for  an  injury  which  might  have 
been  avoided  if  he  had  used  his  faculties  of  sight  and  hearing." 
And,  again  :  *'  His  duty  to  keep  his  faculties  alert,  and  look  and 
listen,  Qoes  not  at  all  depend  upon  the  fact  whether  the  railroad 
company  does  or  does  not  perform  its  duty  in  giving  the  statutory 
signals. 

The  decisions  in  New  York  are  in  accord  with  those  in  this  State, 
and  this  is  the  established  doctrine  of  all  courts  where  the  princi- 
ples of  comparative  negligence  do  not  obtain. 

The  judgment  must  be  reveraed,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 

Negliffenoe— Contributory,  in  Crossing  Track. — See,  generalljr,  Rigler  e. 
Railroad  Co.,  26  Am.  &  £Dg.  R.  R.  Cas.  386;  Berry  •.  Penn.  R.  Co.,  lb.  896; 
note,  24  lb,  479;  Syracuse,  etc.,  R.  Co.  v.  Talman,  23  lb  814;  Leaan  «.  Maine 
C.  R.  Co.,  lb.  245;  Ivens  «.  Cincinaati,  etc.,  R.  Co.,  lb.  258;  Union  Pac  R. 
Co.  V.  Adams,  19  lb.  376;  Sharp  o.  Glushing,  lb.  372;  Pence  «.  Chicago, 
etc.,  R  Co.,  lb.  866;  Schofield  v.  Chicago,  etc.,  R.  Co.,  lb.  858;  Penn.  R. 
Co.  V.  State,  lb.  326;  Howard  t>.  St.  Paul,  etc.,  R  Co.,  lb.  288;  Wbeelwri^t 
V.  Boston,  etc.,  R  Co.,  16  lb.  815;  Reading,  etc.,  R  Co.  «.  Ritchie,  19  lb. 
267;  Schaefer  «.  Chicas^o,  etc.,  R  Co.,  14  lb.  696;  Galveston,  etc.,  R.  Co.  v. 
Bracken,  lb.  691;  Mahlen  «.  Lake  Shore,  etc,  R  Co.,  lb.  687;  Tully  «. 
Fitchbur^  R  Co.,  lb.  682;  EeUey  o.  Hannibal,  etc.,  R  Co.,  lb.  688;  Johnson 
9.  Louisville,  etc.,  R  Co.  18  lb.  623. 
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DONOHTJB 
V. 

8t.  Louis,  Iron  MouirrAiN  and  Southern  R.  Oa 

(Advance  (kue,  Jl^ssouri.     Dce&mber  6^  1886.) 

The  decea8e4  was  driving  oyer  a  crossiDg  a  one-horse  spring  wagon.  The 
evidence  showed  that  there  were  three  tracks  at  the  crossing,  and  that  the 
train  could  not  be  seen  except  from  the  middle  track.  The  horse  of  the  de- 
ceased was  on  the  further  track  when  he  first  saw  the  train,  and  he  whipped 
him  to  set  across.  The  train  was  moving  at  such  speed  that  the  deceased 
was  unable  to  get  out  of  its  way.  He  was  struck  by  the  engine  and  killed. 
The  train  was  going  between  15  and  80  miles  an  hour,  though  by  the  city 
ordinances  limited  to  6  miles.  The  engineer  had  a  view  from  one  to  three 
hundred  yards  of  the  perilous  position  of  the  deceased.  No  whistle  or  bell 
was  sounded.  The  widow  brought  action  for  damages  for  the  death  of  her 
husband.     Bisld,  that  a  demurrer  to  the  evidence  should  not  be  sustained. 

It  was  the  duty  of  the  deceased  to  stop  and  look  and  listen  for  a  train,  and 
if  he  failed  to  do  so  he  was  guilty  of  such  negligence  that  he  could  not  re- 
cover. 

Appeal  from  St.  Louis  conrt  of  appeals. 

A.  B.  Taylor  and  J9.  M.  Oovxjbn  for  respondent,  Donohnet 

T.  J.  Portia  for  appellant,  St.  Loais  I.  M.  &  S.  R. 

Norton,  J. — Plaintiff  brought  this  suit  in  the  circuit  court  .'f 
the  city  of  St.  Louis  to  recover  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  killed  by  the  negligence  of  defendant 
in  running  its  locomotive,  without  ringing  its  bell,  at  a  rAcrs. 

reckless  and  unlawful  rate  of  speed  over  Dorcas  street,  in  said  city. 
Plaintiff  obtained  judgment,  which,  on  appeal  to  the  St.  Louis 
court  of  appeals,  was  iS&rmeA.  pro  forma^  irora  which  an  appeal  is 
prosecuted  to  this  court. 

At  the  close  of  plaintiff's  evidence,  defendant  asked  an  instruc- 
tion, by  way  of  demurrer  to  it,  which  was  refused,  and  this  action 
of  the  court  is  the  first  ground  of  error  assigned.  A  demurrer  to 
the  evidence  admits  the  facts  it  tends  to  prove,  and,  in  passing 
upon  it,  the  court  is  required  to  make  every  inference  of  fact  in 
favor  of  the  party  offering  it  which  a  jury  might,  with  any  degree 
of  propriety,  have  inferred  in  his  favor,  and  if,  when  viewed  in 
this  light,  it  is  insufiScient  to  support  a  verdict  in  his  favor,  the 
demurrer  should  be  sustained.  Buesching  v.  St.  Louis  Oas-light 
Co..  73  Mo.  219. 

The  evidence  in  this  case  shows  that  defendant  had  three  tracks 
crossing  Dorcas  street,  in  the  city  of  Si  Louis,— one  of  them  being 
28  A.  &  E.  R  Cas.— 48 
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a  switch  track  leading  to  the  car-shons;  the  next  one  to  it  being 
the  sonth-bonnd  track,  and  designatea  by  the  witnesses  the  "  west 
track ;"  and  the  next  one  to  it  being  the  north-bound  track,  and 
designated  by  the  witnesses  as  the  ^'  east  track."  The  distance 
between  the  switcht  rack  and  tlie  west,  or  south-bound,  track  was 
estimated  to  be  from  ten  to  twenty  feet,  and  the  distance  between 
the  latter  track  and  the  east  or  south  bound  track  was  estimated  by 
a  majority  of  the  witnesses  to  be  five  or  six  feet,  some  of  them 
saying  it  was  ten  feet. 

On  the  day  of  the  accident,  Donohue,  the  husband  of  plaintiff, 
was  driving,  at  a  moderate  gait,  a  one-horse  spring  wagon,  going 
from  west  to  east  on  and  along  said  Dorcas  street,  and  on  approach- 
ing the  switch  track,  his  attention  was  attracted  to  an  engine  on 
the  said  track  to  the  north  of  him.  He  was  looking  at  this  engine 
while  driving  over  the  switch  track,  and  until  he  got  on  the  west 
track,  when  he  looked  south,  and  saw  the  engine  on  the  east 
track  approaching  the  crossing,  about  30  yards  from  him,  when  he 
stood  up,  struck  his  horse,  whose  fore  feet  were  at  the  time  on  the 
east  track,  but  before  the  crossing  was  made  the  horse  and  wagon 
were  struck  by  the  engine,  and  he  was  instantly  killed. 

The  evidence  tends  to  show,  and  does  show,  that  Donohne  did 
not  stop  his  wagon,  nor  look  south,  till  he  got  on  tlie  next  track. 
It  tenas  also  to  show  that,  in  consequence  of  the  view  being 
obstructed  by  a  row  of  houses,  deceased  could  not,  if  he  had 
looked,  have  seen  the  approach  of  an  engine  coming  from  the  south 
on  the  east-bound  track  till  he  got  on  the  west  track,  from  which 

Joint  the  train  approaching  from  the  south  could  be  seen  at  a 
istance  of  two  or  four  blocks,  and  thei*e  was  nothing  to  prevent 
those  managing  the  train  from  seeing  the  perilous  condition  of 
deceased. 
The  following  ordinance  was  also  put  in  evidence : 
"f26)  It  shall  not  be  lawful,  within  the  limits  of  the  city  of  St 
Lonis,  lor  any  car,  cars,  or  locomotive,  propelled  by  steam-power, 
to  run  at  a  rate  of  speed  exceeding  six  miles  per  hour;  but  nothing 
in  this  section  shall  be  so  construed  as  to  apply  to  any  car,  cars,  or 
locomotives  run  over  the  track  or  tracks  which  are  maintained 
along  the  river  bank  between  Araenal  street  and  El  wood  street. 

"(26)  It  shall  not  be  lawful,  within  the  limits  of  the  city  of  St. 
Lonis,  for  any  car,  cars,  or  locomotives,  propelled  by  steam-power, 
to  obstruct  any  street  crossing,  by  standing  tnereon  longer  than  five 
minutes,  and,  when  moving,  the  bell  of  the  engine  shall  be  con- 
stantly sounded  within  said  limits ;  and  if  any  freight  car^  cars,  or 
locomotives,  propelled  by  steam-power,  be  backing  within  said 
limits,  a  man  shall  be  stationed  on  top  of  the  car  at  the  end  of  the 
train  furthest  from  the  engine  to  give  danger  signals,  and  no 
freight  train  shall  at  any  time  be  moved  within  the  city  limits  with- 
out it  be  well  manned  with  experienced  brakemen,  at  their  posts, 
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and  who  shall  be  so  stationed  as  to  see  the  danger  signals,  and  hear 
the  signals  from  the  engine.  The  steam-whistles  of  danger  shall 
in  no  case  be  sonnded,  except  in  giving  the  nsnal  signals  for  run- 
ning trains." 

It  was  shown  by  uncontradicted  evidence  that  the  train  which 
killed  deceased  was  running  at  a  rate  of  speed  from  15  to  30  miles 
an  hour  witliout  ringing  its  bell,  and  tenaed  to  show  that  south  of 
the  crossing  where  deceased  was  struck  the  track  was  straight^ and 
level,  and  the  persons  in  charge  of  the  engine  had  an  unobstructed 
view  from  100  to  300  yards,  and  that  there  was  nothing  to  hinder- 
them  from  seeing  the  perilous  condition  of  the  deceased.     Aceord-- 
ing  to  the  evidence  of  some  of  the  witnesses,  the  speed  of  the  train  i 
was  not  checked  till  the  collision  occurred;  and  according  to  the- 
evidence  of  othere,  it  was  not  checked  till  within  about  five  feet  of' 
deceased.    It  was  testified  to  by  two  witnesses  that  a  train  running 
at  the  rate  of  15  miles  an  hour  could  have  been  stopped,  with  {)roper 
appliances,  in  50  feet. 

Applying  the  rule  laid  down  in  the  Oase  of  Buesching,  supra^ 
to  the  above  state  of  facts,  we  must  hold  that  the  demurrer  to  the 
evidence  was  properly  overruled.     It  is  settled  that  ordinary  care 
and  prudence  requires  a  person  who  is  about  to  cross  a  railroad 
track,  at  a  street  or  public  crossing,  to  look  and  listen  for  a  train, 
when  by  looking  he  could  see,  or  by  listening  he  could  hear,  an 
approaching  train ;  and  the  omission  to  do  either  would  be  such 
negligence  on  his  part  as  to  prevent  a  recovery  for  an  injury,^, 
provided  his  perilous  condition  was  not  and  could  not,  by  tha. 
exercise  of  ordinary  diligence,  have  been  discovered  in  time  to. 
avoid  injuring  him.     It  is  not  made  to  appear  in  this  case  that  the^ 
deceased  could  have  seen  the  train  which  killed  him  till  he  got  upon^ 
the  west  tracks ;  and  the  mere  fact  of  his  not  looking  south  till  hci 
got  on  said  ti*ack,  but  was  looking  north  at  a  switch-engine  on  the, 
switch  track  he  was  about  to  cross,  and  did  cross,  cannot  be  imputedi 
to  him  as  negligence,  for  the  reason  that  if  he  had  looked  south 
he  could  not  have  seen  the  train,  his  view  in  that  direction  being 
cut  off  by  a  row  of  houses ;  nor  can  it  be  said  that  he  was  guilty 
of  contributory  negligence  in  not  stopping  to  listen,  it  not  appear- 
ing from  the  evidence  that  he  could  nave  heard  the  train  had  he 
stopped ;  but,  on  the  contrary,  from  the  fact  sworn  to  by  one  of 
the  witnesses  who  was  standing  near  the  east  track,  40  feet  north 
of  Dorcas  street,  without  anything  to  obstruct  the  sound,  that  the 
train  made  so  little  noise  that  he  did  not  hear  it  till  it  was  crossing 
Dorcas  street.     If  the  demurrer  admits  the  fact  sworn  to  by  this 
witness,  then,  under  the  rule  hereinbefore  referred  to,  we  must 
infer  that  Donohue,  had  he  stopped  and  listened,  could  not  have 
heard  it ;  especially  so  in  view  of  another  fact,  that  a  row  of  build-* 
ings  intervened  between  him  and  the  train,  as  an  obstruction  both 
to  sight  and  sound. 
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Neither  seeing  nor  hearing  a  train,  nor  the  sound  of  a  bell,  for 
none  was  rang,  the  deceased  had  a  right  to  pi^esame  that  he  conld 
piirene  his  course  without  danger.  What  is  said  in  the  case  of 
Kennayde  r.  Pacific  R.  Co.,  45  Mo.  255,  may  be  appropriately 
applied  here.  It  is  there  said*:  ^'The  citizen  who,  on  a  public 
highway,  approaches  a  railway  track,  and  can  neither  see  nor  hear 
any  indication  of  a  moving  train,  is  not  chargeable  with  negligence 
p^i^^^^^  for  assuming  that  there  is  no  car  suflBciently  near  to 
tHAT  cBOMiMo  mukc 'tlic  crossingdangerous.  Ernst  v.  Hudson  R.  R. 
woTDAHououa.  ^^^^  gg  N.  Y.  9.  Hc  has  aright  to  assume  that  in  hand- 
ling their  cars  the  railroad  company  win  act  with  appropriate  care, 
that  the  usual  signals  of  approach  will  be  reasonably  given,  and  that 
the  manafi:ers  of  the  train  will  be  attentive  and  vigilant.  In  Newson 
V.  New  York  Cent.  R.  Co.,  29  N.  Y.  390,  the  rule  is  stated  thus :  • 
^  The  law  will  never  hold  it  imprudent  in  any  one  to  act  upon  the 
presumption  that  another,  in  his  conduct,  will  act  in  accordance  with 
the  rights  and  duties  of  both.'  In  the  case  of  Gordon  v.  Grand 
Street  R.  Co.,  40  Barb.  550,  it  is  said :  ^A  defendant  cannot  impure 
a  want  of  vigilance  to  one  injured  by  his  act, — ^as  negligence, — if 
that  very  want  of  vigilance  were  the  consequence  of  an  omission  of 
duty  on  the  part  of  the  defendant.'"  After  quoting  the  above  au- 
thorities approvingly,  the  court  then  adds:  ''In  the  case  at  bar  the 
defendant  not  only  misled  the  deceased  by  omitting  all  the  usual  and 
customary  precautions  to  notify  persons  of  the  impending  danger, 
but  it  acted  in  open  and  flagrant  violation  of  the  statute  made  for 
the  protection  of  the  public.  The  consequence  of  the  omission 
was  to  put  the  victim  off  his  guard,  to  disarm  his  vigilance,  and 
lull  him  into  a  false  sense  of  security.  Wiien  the  laws  are  broken 
and  defied,  and  homicides  are  recklessly  committed,  it  is  no  part 
of  the  business  of  courts  to  hunt  up  excuses,  or  seize  upon  tech- 
nicalities, for  the  purpose  of  shielding  the  wrong-doers."  The 
case  of  Petty  v.  Hannioal  &  St.  Jo.  R.  Co.  (not  yet  reported),  is 
to  the  same  effect. 

*  

Nor  can  we  say,  as  a  matter  of  law,  that  Donohue,  after  getting 
on  the  west  track,  and  seeing  the  train  30  steps  south  of  him,  when 
the  front  feet  of  his  horse  were  on  the  east  track,  was  guilty  of 
negligence  in  whipping  his  horse  to  make  the  crossing.  The  peril 
was  then  upon  him,  and  presuming,  as  he  might,  that  the  train 
was  being  run,  not  in  violation  of,  but  according  to,  the  mandate 
of  the  ordinance,  at  six  miles  an  hour,  he,  as  a  prudent  man,  might 
'  well  have  concluded  that,  to  extricate  himself  from  the  peril,  it  was 
safer  for  him  to  urge  his  horse  across  than  to  undertake  to  turn 
him  around,  and  incur  the  hazard  of  bringing  his  vehicle  in  con- 
tact vnth  the  train.  At  all  events,  the  question  as  to  whether  the 
course  adopted  by  him  to  free  himself  from  the  peril  surrounding 
him  was  such  as  a  man  of  ordinary  prudence  might  or  would  have 
adopted,  was  a  question  for  the  jury. 
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We  see  no  just  ground  of  complaint  to  the  instructions  given  by 
the  coart.  The  jurj  were  substantially  told  by  them  that,  in 
approaching  the  crossing,  it  was  the  duty  of  l5onohue  to  stop, 
look,  and  listen  for  a  train,  and  that,  if  he  failed  to  do  so,  he  was 
guilty  of  such  negligence  that  plaintiff  could  not  recover,  unless 
tne  jury  further  found  that  deiendant's  agents  in  charge  of  the 
train  neither  saw,  or  by  the  exercise  of  ordinary  care  conld  have 
seen,  the  peril  that  Doiiohne  was  in  in  time  to  have  avoided  injur- 
ing him.  The  instructions  conformed  to  the  theory  of  the  law  as 
laid  down  in  the  cases  of  Frick  v.  Bailroad  Co.,  75  Mo.  595,  and 
Kelley  v.  Railroad  Co.,  75  Mo.  138 ;  Werner  v.  Citizens'  R.  Co., 
81  Mo.  374.^  In  the  case  last  cited  it  is  said  :  "  Counsel  indulges 
in  a  criticism  of  the  cases  in  which  this  court  has  held  that  if  tne 
*  negligence  of  a  defendant,  which  contributed  directly  to  cause 
the  injury,  occurred  after  the  daneer  in  which  the  injured  party 
had  placed  himself  by  his  own  negligence  was,  or  by  the  exercise 
of  reasonable  care  might  have  been,  discovered  by  the  defendant 
in  time  to  have  averted  the  injury,  then  defendant  is  liable,  how- 
ever  gross  the  negligence  of  the  injnred  party  may  have  been  in 

{)lacing  himself  in  such  position  of  danger.     Such  is  the  well-estab- 
ished  doctrine  of  this  court." 

We  have  been  cited  to  the  cases  of  Rine  u  Chicago  &  A.  R. 
Co.  (not  yet  reported),  and  Neier  v.  Railroad  Co.,  1  S.  W.  Rep. 
387,  as  asserting  a  different  doctrine.  This  is  a  misconception.  In 
the  case  of  Rine  v.  Railroad  Co.,  Rine  was  a  trespasser  on  the 
track,  and  Judge  Black,  who  delivered  the  opinion,  expressly 
distinguishes  the  case  from  the  cases  of  Frick  v.  Railroad  Co.,  sicpra^ 
and  Kelley  v.  Railroad  Co.,  supra.  In  the  case  of  Neier  v.  Rail- 
road Co.,  supra^  Mrs.  Neier,  who  was  in  a  place  of  safety,  volun- 
tarily put  herself  before  the  train  after  she  was  fully  notified  that 
the  train  was  coming. 

Ko  reason  is  seen  for  interfering  with  the  judgment,  and  it  is 
hereby  affirmed. 

(All  concur,  except  Henbt,  C.  J.,  and  Shebwood.,  J.,  who 
dissent.) 

Speed — Violation  of  Ordinance  Regulating. — Yicksburg  &  M.  R.  Co.  «. 
McGowan,  62  Mis  682. 

Crossing— Rate  of  Speed. — Plaintiff's  husband  was  run  OTer  and  killed  by 
one  of  defendant's  trains  at  the  crossing  of  a  public  road.  She  based  her 
right  to  recover  damages  in  part  upon  the  failure  of  the  defendant  to  ring  the 
bell  or  sound  a  whistle  at  the  crossing,  and  also  that  the  rate  of  speed  was 
in  excess  of  one  mile  in  two  minutes.  Held^  that  while  in  the  absence  of 
municipal  regulations,  no  rate  of  speed  of  a  railway  train  was  negligence jD«r 
M,  still  it  did  not  follow  that  the  railroad  may  at  all  times  and  places  run  its 
trains  at  any  rate  of  speed.  Negligence  affords  no  ground  for  an  action 
unless  it  is  followed  by  an  injury,  and  is  its  proximate  cause.  Stepp  e. 
Chicago,  R.  I.  &  P.  R.  Co.  85  Mo.  225. 

Rate  of  Speed—  Evidence  as  to  Negligence. — In  an  action  for  the  death  of 
a  person  occurring  at  a  public  crossing  in  the  country,  and  charged  to  have 


678  DONOHUE  V.   ST.   LOUIS,   ETC.,    R.   CO. 

resulted  from  the  negligence  of  defendant  in  managing  its  train,  the  rate  of 
speed  of  the  latter  is  a  proper  matter  to  be  taken  into  consideration  in  de- 
termining whether  the  defendant  was  guilty  of  neglieenoe  at  the  crossing, 
and  this,  too,  is  the  case  irrespective  of  any  rules  of  defendant  relating  to 
the  rate  of  speed  at  such  crossing.  Stepp  v,  Chicago,  R.  I.  &  P.  R  Co.  85 
Mo.  225. 

Regard  for  Public  in  Running  over  Crossings. — There  must  be  a  reason- 
able and  fair  regard  on  the  part  of  railroads  for  persons  and  property  in  run- 
ning their  trains  through  villages  and  over  frequented  public  crossings,  and 
the  rate  of  speed  must  be  made  to  conform  reasonably  with  the  surround- 
ings.    Stepp  V.  Chicago,  R.  I.  &  P.  R.  Co.  85  Mo.  225. 

Signals — Duty  of  Traveller. — While  it  is  negligence  on  the  part  of  the 
railroad  not  to  give  the  statutory  signals  at  public  crossings,  it  is  also  the 
duty  of  the  traveller  to  use  all  reasonable  care  and  caution  to  avoid  injury. 
Stepp  V,  Chicago,  R.  I.  &  P.  R.  Co.  85  Mo.  225. 

Reliance  upon  Signals  being  Given. — Traveller  has  the  right  to  believe 
the  signals  will  be  given,  and  on  the  other  hand  the  company  has  the  right 
to  act  upon  the  supposition  that  he  will  take  all  reasonable  care  to  hear  them 
and  give  heed  to  their  warning.  Stepp  o.  Chicago,  R.  L  &  P.  R.  Co.  85 
Mo.  225. 

Duty  of  Traveller  at  Crossing — Obstructed  View. — It  is  the  duty  of  one 
crossiug  a  railroad  track  to  look  and  listen  for  an  approaching  train,  and 
thereby  obtain  all  the  information  his  eyes  and  ears  will  afford  him,  and  if 
he  fails  to  do  so  and  thereby  contributes  to  the  injury,  he  must  suffer  the 
consequences,  even  though  the  railroad  may  have  been  derelict  in  the  per- 
formance of  its  duty  in  giving  the  signals.  If  the  crossing  is  obstructed  from 
view,  increased  caution  is  required  on  the  part  of  the  traveller  as  well  as  on 
the  part  of  the  railroad,  and  if  from  noise,  such  as  a  gale  of  wind  or  the 
rattling  of  a  wagon,  hearing  is  rendered  difficult,  it  then  becomes  the  duty 
of  the  traveller  to  stop  and  listen.  Stepp  v.  Chicago,  R.  I.  &  P.  R.  Co.  85 
Mo.  225. 

Negligence— Onus  Proband!. — It  devolves  on  the  person  alleging  the  de- 
fault of  the  company  to  make  proof  of  its  negligence,  and  that  the  injury  was 
occasioned  in  consequence  of  such  negligence,  and  on  the  other  hand  when 
the  fault  of  the  person  injured,  if  any  there  was,  is  not  disclosed  by  the 

Slaintiff^s  evidence,  and  the  railroad  is  shown  to  have  been  in  default,  it  then 
evolves  on  the  latter  to  show  the  want  of  proper  care  by  the  person  in- 
jured, and  that  by  the  exercise  of  proper  precautions  he  would  have  escaped 
injury.  Direct  evidence  of  the  want  of  exercise  of  due  care  on  the  part  of 
the  person  injured  is  not  required  to  be  produced.  Surrounding  circum- 
stances may  afford  as  conclusive  proof  as  such  direct  evidence.  Stepp  e. 
C.  R.  I.  &  Puc.  R.  Co.  85  Mo.  225. 

Speed— Violation  of  City  Ordinance  Regulating. — See  Vicksburg  &  M.  R 
Co.  V.  McGowan,  62  Miss.  682. 

Grade  Crossings — Power  of  Legislature  to  Regulate. — The  Connecticut 
legislature  having  determined  that  the  intersection  of  two  railways  with  a 
highway  in  the  city  of  Hartford,  at  grade,  is  a  nuisance,  dangerous  to  life, 
in  the  absence  of  action  on  the  part  either  of  the  city  or  the  railroads,  may 
compel  them  severally  to  became  the  owners  of  the  right  to  lay  out  new 
highways  over  such  land,  and  in  such  manner  as  will  separate  the  grade  of 
the  railways  from  that  of  the  highway  at  intersections;  may  compel  them  to 
use  the  right  for  the  accomplishment  of  the  desired  end;  may  determine  that 
the  expense  shall  be  paid  by  either  corporation  alone,  or  in  part  by  each; 
and  may  enforce  obedience  to  its  judgment ;  and  it  has  the  power  to  do  these 
things  through  the  instrumentality  of  a  commission  appointed  for  the  pur- 
pose.   Woodruff  V,  Catlin,  6  Atlantic  Rep.  849. 
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Street  Grade — Railroad  Tracks  on  Surface  of  Street — Datum  Llnet — 
Where  an  ordinaDce  requires  that  street  grades  shall  be  calculated  from  a 
certain  datum  line,  and  **  calculated  for  the  middle  of  the  several  streets  for 
which  they  are  established,"  it  is  a  violation  of  the  ordinance  for  the  city  to 
take  the  outer  line  of  the  streets  as  the  grade  line.  Where  the  natural  sur- 
face of  a  street  is  above  or  below  the  established  grade  line,  abutting  prop- 
erty owners  cannot  require  the  city  to  excavate  or  fill  up  the  street  to  grade. 
They  can  require  the  city,  when  it  changes  the  surface  of  a  street,  to  obserre 
the  established  grade  lines,  or  pay  damages  occasioned  by  a  change  of  grade. 
Where  railroad  tracks  are  just  at  the  surface  of  a  street  which  has  not  been 
graded  to  its  established  line,  the  railroad  company  cannot  be  compelled  to 
raise  or  lower  its  tracks  to  conform  to  that  line  until  the  city  grades  the 
street  comformably  thereto.  Given  v.  City  of  Des  Moines,  80  N.  W.  Repr. 
603. 

Railroad  Companies-Crossing  over  Another  Road—Injunction— Cross-Bill 
— Settling  All  Rights  by  One  Oecreei — Where  complainant  railroad  company, 
after  obtaining  the  condemnation  of  a  right  of  way  for  a  crossing  under  de- 
fendant's railroad  by  proceedings  which  were  afterwards  set  aside  upon  ap- 
peal, clandestinely  took  possession  of  defendant's  road  at  the  locality  in 
question,  without  previously  attempting  to  agree  with  defendant  concerning 
the  crossing,  or  to  get  the  decision  of,  the  State  board  upon  the  matter,  and, 
by  a  show  of  force,  and  a  void  injunction  obtained  for  the  purpose,  succeeded 
in  retaining  possession  until  it  had  built  the  crossing,  in  doing  which  it 
raised  the  grade  of  defendant's  road,  held,  that  complainant  had  no  right  to 
change  the  grade  of  defendant's  road,  even  under  legal  proceedings ;  that  its 
acts,  under  the  circumstances,  constituted  an  aggravated  wrong;  and  that  it 
could  not  maintain  a  bill  to  enjoin  defendant  from  interfering  with  the  cross- 
ing, on  the  ground  that  it  haa  obtained  peaceable,  although  wrongful,  pos- 
session, as  it  could  not  be  considered  to  have  obtained  possession  peaceaoly. 
Meldj  further,  that  it  was,  however,  unadvisable  to  render  a  decree,  upon  de- 
fendant's answer  in  the  nature  of  a  cross  bill,  enjoining  complainant  from 
further  occupancy,  as  complainant's  road  was,  and  had  been  for  some  time, 
in  full  operation;  but  that,  under  the  complicated  conditions  of  the  case, 
the  court  would  retain  jurisdiction  to  settle  the  whole  matter  in  controversy, 
provided  defendant  consented  thereto;  upon  which  condition  a  present  de- 
cree was  made  appointing  commissioners,  under  whose  supervision  defendant 
was  directed  to  make  such  changes  as  were  necessary  to  restore  the  grade  of 
its  road  to  its  original  level, — Uie  commissioners  then  to  report  upon  the 
same,  and  to  include  in  their  report  an  estimate  of  the  compensation  proper 
to  be  paid  by  complainant  to  plaintiff  for  the  taking  and  maintenance  of  the 
crossing,  and  for  expenses  incurred  by  defendant  in  making  the  changes 
provided  for  by  the  decree ;  and  complainant  was  required  to  give  bond, 
with  sureties  to  be  approved  by  the  court,  in  the  sum  of  $10,000  conditioned 
to  perform  the  decree,  and  to  pay  any  sum  decreed  to  be  paid  to  defendant, 
ana  each  party  was  directed  not  to  disturb  the  other  except  in  harmony  with 
the  decree.  Toledo  A.  A.  &  N.  M.  R.  Co.  e.  Detroit  L.  &  N.  R.  Co.  80  N. 
W.  Rep.  596. 

Roads  Crossing  each  other — Injunction  to  Prevent. — Where  a  Circuit 
Court  Commissioner  allowed  an  injunction  without  notice  to  prevent  one 
railway  company  from  interfering  with  an  intended  execution  ot  a  crossing 
under  the  track  of  another  company,  which  the  bill  averred  would  involve  an 
interferance  with  the  running  of  the  former  company's  trains,  upon  such 
order  being  assailed,  JiM,  1.  An  order  allowing  an  injunction  operates  as  a 
final  decree,  and  an  appeal  will  lie.  2.  An  injunction  granted  to  prevent 
one  railwav  interfering  with  another  railroad  laying  its  track  across  its  right 
of  way  and  trackfi,  without  notice,  and  before  the  case  is  determined  on  its 
merits,  and  final  decree,  is  illegal.     3.  An  injunction  should  never  be  granted 
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without  due  notice,  unless  the  peculiar  exigencies  of  the  case  require  it  "  for 
manifest  reasons,  to  be  shown  oy  affidavit.*'  Toledo,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.  29  N.  W.  Rep. 

Penalty  for  not  Signalling  at  Crossing! — An  action  to  recover  of  a  railroad 
company  the  penalty  prescribed  by  Rev.  Stat.  Missouri,  1879,  |  806,  for  not 
ringing  a  bell  at  a  highway  crossing,  may,  it  seems,  be  brought  in  the  name 
of  the  State  to  the  use  of  the  county.  Such  penalty  may  be  recovered  by 
indictment  or  information.  Rev.  1879,  Section  806,  is  not  unconstitutional, 
as  violative  of  Mo.  Const  art.  11,  §  8.  The  Legislature,  in  imposing  penal- 
ties, may  give  a  part  thereof  to  an  informer.  State  ex  rd.  Clay  County  v. 
Wabash,  St.  Louis,  etc.,  R.  Co.,  W.  Rep.  197. 

Crossing — Obstruction  of,  Injury  to  Boy. — A  railway  company,  for  the  pur- 
pose of  i>reaking  up  a  freight  train,  halted  it  for  about  ten  minutes  upon  a 
street  crossing  in  a  populous  part  of  the  city  of  Philadelphia;  that  portion 
of  the  train  obstructing  the  crossing  was  a  car  loaded  with  lumber  and  a  box 
car,  the  two  attached  by  a  coupling  pole,  which  pole  stood  immediately  over 
the  crossing;  there  were  no.  gates  to  prevent  the  public  from  Roing  onto  the 
crossing  in  time  of  danger,  nor  was  there  a  watchman  stationed  at  the  point; 
numbers  of  adults  from  time  to  time  passed  onto  the  crossing  while  it  wss 
so  obstructed,  and  clambering  over  the  coupling  pole,  crossed  the  railroad 
safely.  C,  a  boy  between  six  and  seven  years  of  age,  entered  upon  the 
crossing  to  pass  over;  being  unable  to  climb  over  the  coupling  pole,  he 
placed  his  arm  upon  it  and  was  about  crawling  under  it,  when  the  tram  with- 
out warning  or  signal,  was  started,  and  C.  was  thrown  down,  the  wheels  of 
the  lumber  car  passing  over  his  hands,  severing  one  entirely,  and  crushing  off 
the  fingers  of  the  other.  In  an  action  brought  by  him  to  recover  damages 
for  the  injury,  the  defendant  asked  the  trial  judge  to  affirm  the  following 
point:  **  It  being  conceded  that  the  child  crossed  between  the  cars,  taking 
hold  of  the  coupling  just  as  the  train  started,  there  was  no  duty  of  the  de- 
fendant to  it,  and  the  verdict  should  be  for  the  defendant."  This  the  judge 
refused  to  da.  Hdd,  not  error.  Philadelphia,  etc.,  R.  Co.  e.  Layer,  7 
Eastern  Rep.  476. 

Crossing — Failure  to  Whistle — Negligencei — Where  a  railway  company 
fails  to  sound  the  whistle  of  one  of  its  moving  engines  at  least  eighty  rods 
distant  from  the  place  where  the  engine  is  to  cross  a  public  road  or  street 
outside  of  a  city  or  village,  it  is  negligence  towards  persons  who  maybe  trav- 
elling upon  that  road  or  street,  .but  is  not  negligence  towards  persons  who 
may  be  travelling  on  another  road  or  street,  within  the  limits  of  such  city  or 
village.  Clark  v.  Missouri  Pac.  R.  Co.,  11  Pac.  Rep.  184 ;  Missouri  Pac.  R.  Co., 
83  Kan.  64.  See  Ransom  t,  Chicago,  St.  Paul,  etc.,  R.  Co.,  22  N.  W.  Rep. 
147. 

Crossing — Contributory  Negligence. — The  absence  of  signals  does  not 
relieve  person  cro<:sing  track  from  the  necessity  of  a  vigilant  use  of  his  senses 
to  avoid  injury.  Clark  v.  Missouri  Pac.  R.  Co.,  11  Pac.  Rep.  134;  Union  Pac. 
R.  Co.  V.  Adams,  33  Kan.  427 ;  Williams  «.  Chicago,  etc.,  R.  Co.,  24  N.  W. 
Rep.  422;  Orm^iby  v.  Boston  &  P.  R.  Corp.  14  R.  L  102. 

Crossing — Negligence — Negative  Testimony. — Where  in  an  action  against 
a  railroad  company  to  recover  for  the  death  of  plaintiff^s  intestate,  who  was 
run  over  by  a  train  of  freight  cars,  which  were  backing  over  a  street  cross- 
ing after  dark,  it  was  claimed  by  defendant,  and  testified  to  by  its  witnesses, 
that  the  bell  was  rung  from  the  front  of  the  train,  and  a  switchman  with  a 
light  guarded  the  crossing;  but  several  witnesses  testified  for  plaintiff  that 
they  saw  the  train  cross  the  street,  but  did  not  see  a  light  displayed  on  the 
crossing,  or  near  the  end  of  the  train,  although  thef  could  have  seen  it  if 
there  had  been  one,  and  other  witnesses,  although  several  hundred  feet  away, 
testified  that  they  did  not  hear  a  bell  rung;  and  the  testimony  of  the  train 
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hands  was  lacking  in  predsion  as  to  just  where  the  switchman  was  with  the 
light  when  the  train  crossed  the  street,  and  was  confused  and  contradictory 
as  to  the  management  of  the  train;  and  other  evidence  tended  to  support 
plaintiffs  theory:  hdd^  that  a  verdict  for  defendant  bhinild  uot  have  been 
ordered  by  the  trial  judge.  Hoye  o.  Chicago  &  N.  W.  H.  Co.,  20  N.  W.  Rep. 
646. 

Crossing — Presumption  of  Contributory  Negligence. — Although  plaintiff's 
intestate,  who  was  killed  at  a  railroad  crossing,  must  have  known  of  the  cross- 
ing, yet  it  cannot  be  conclusively  presumed,  from  the  fact  of  the  accident, 
that  she  failed  to  look  and  listen,  as  8he  should  have  done  before  attempting 
to  cross,  and  so  was  guilty  of  contributory  negligence.  Hoye  «.  Chicago  £ 
N.  W.  R.  Co.,  29  N.  W.  Rep.  646. 

Crossing — Injury  from  Failure  to  Signal. — The  failure  to  ring  the  bell,  as 
required  by  statute,  or  to  blow  the  whistle,  as  required  by  section  494,  p. 
214,  Comp.  Laws  Utah,  before  crossing  a  highway,  is  such  statutory  negli- 
gence as  will,  in  absence  of  contributory  negligence,  render  a  railroad  com- 
pany liable  for  injuries  resulting  from  a  collision  to  a  person  in  a  wagon 
crossing  the  track.     Bitner  «.  Utah  Cent.  R.  Co.,  11  Pac.  Rep.  620. 

Damages. — A  verdict  of  $5,000  damages  KM  not  excessive  for  injuries  to 
a  middle-aged  man,  of  previous  good  constitution,  where  he  would  probably 
suffer  more  or  less  from  such  during  the  residue  of  his  life.  Bitner  v.  Utah 
Cent.  R.  Co.,  11  Pac.  Rep.  620. 

Flagman — Absence  of — Evidence. — Although  there  is  no  statute  or  ordi- 
nance upon  the  subject,  the  absence  of  a  flagman  at  a  railroad  crossing  may 
be  shown  in  evidence,  in  an  action  to  recover  for  an  injury  received  at  the 
crossing  after  dark,  to  be  considered  by  the  jury,  in  connection  with  all  the 
circumstances  of  the  case,  upon  the  question  of  defendant's  prudence  or  neg- 
ligence in  running  a  train  at  the  time  and  place  in  question.  Hoye  r>,  Chi- 
cago &  N.  W.  R.  Co.,  29  N.  W.  Rep.  646. 

Injury  at  Crossing. — A  child  about  ten  years  old  was  passing  over  a  rail- 
road crossing  and  was  struck  by  an  engine,  thrown  down,  and  his  feet  cut 
off  by  the  wheels  of  the  engine,  which  passed  over  him.  Held^  that,  in  an 
action  against  a  railroad  company  for  injuries  received  by  being  run  over  by 
one  of  its  trains,  a  new  trial  will  be  granted  when  the  charge  of  the  court 
tends  to  create  in  the  minds  of  the  jury  the  impression  that  they  may  go  be- 
yond the  general  inquiry  as  to  reasonable  care  and  diligence,  and  establish 
some  particular  standard  of  their  own.  Springman  9.  B.  &  P.  R.  Co.,  8  Cen- 
tral Rep.  281. 

Crossing — Reversing  Engine  without  Warning. — A,  at  night,  was  about 
crossing  a  railroad  at  a  public  highway.  An  engine  had  just  passed  the 
crossing,  and,  as  A  was  walking  across  the  track,  the  engineer  of  a  shifting 
engine  received  a  signal  to  reverse,  which  he  did,  giving  no  warning.  The 
engine,  coming  back,  struck  A,  and  killed  him.  HM^  there  was  no  evidence 
of  negligence  on  the  part  of  the  railroad  company,  and  that  a  nonsuit  was 
properly  granted.     Sullivan  v.  Penn.  R.  Co.,  7  Atlantic  Rep.  177. 

Train  Obstruction — Cross-walk — Child  Injured. — In  an  action  to  recover 
for  personal  injuries  received  by  the  plaintiff  from  being  struck  by  a  dummy 
engine  on  defendant's  road,  it  appeared  that  a  train  of  two  cars  had  come  up 
Third  avenue,  Brooklyn,  on  the  east  track,  and  stopped  for  a  moment  at 
Thirty-ninth  street,  in  such  a  position  that  the  dummy  drawing  the  train 
reached  somewhat  beyond  the  north  crossing,  while  the  rear  end  of  the  rear 
car  was  seventeen  or  eighteen  feet  south  of  the  south  cross-walk,  thus  totally 
obstructing  the  passage  on  botU  cross-walks.  The  plaintiff,  a  child  five 
years  old,  was  standing  near  the  southeast  comer  of  the  avenue  and  the 
street,  waiting  for  the  train  to  move,  and  as  it  started  she  commenced  to 
cross  the  street  and  passed  just  in  the  rear  of  the  last  car,  and  as  she  6tep[)ed 
from  behind  the  car  she  was  struck  by  a  dummy  coming  down  on  the  west 


682  DONOHUB  V.  ST.   LOUIS,  ETC.,  R.   00. 

track,  and  which  she  could  not  see  until  she  stepped  from  behind  the  train 
goin^  up.  The  down  train  gave  no  warning  by  either  bell  or  whistle.  It 
was  in  the  afternoon,  and  the  streets  and  crossings  were  filled  with  people 
and  vehicles.  Plaintifl  put  in  evidence  an  ordinance  of  the  city  which  pro- 
vided that  ''cars  stopping  at  a  street  intersection  shall  stop  at  the  further 
walk  thereof,  so  that  the  cars  shall  not,  when  stopped,  interfere,  with  the 
travel  on  the  cross  streets.  '^  Held^  that  the  evidence  justified  a  submission  to 
the  jury  of  the  question  of  defendant's  negligence.  In  such  a  case  if  the 
child  exercised  due  care,  and  the  injury  was  caused  solely  by  the  negligence 
of  the  defendant,  the  question  as  to  the  parents*  negligence  in  permitting 
the  child  to  be  alone  upon  the  street  is  immaterial.  The  court  charged  the 
jury  that  if  they  found  the  defendant  ''omitted  precautions  which  they 
should  have  adopted  in  order  to  prevent  injury  to  people  on  this  highway, 
then  they  are  responsible,''  and  that  "  it  is  for  you  to  say,  under  the  circum- 
stances, whether  or  not  the  defendants  should  have  adopted  other  precau- 
tions at  this  place  than  those  which  they  did  observe."  The  context  showed 
that  the  language  quoted  had  reference  only  to  the  defendant's  manner  of 
running  its  cars.  Held^  no  error.  Gumming  v,  Brooklyn  City  R.  Co.,  9 
Eastern  Rep.  798. 

Proceedings  to  Alter  -  Highway  to  Avoid  Crossing  a  Railroad. — ^In  the 
town  of  S  the  defendant's  railroad  runs  nearly  north  and  south.  Before  the 
commencement  of  these  proceedings  there  were  two  highways  running  in  an 
easterly  direction  in  that  town  that  crossed  the  railroad  at  grade  about  a  half 
mile  apart,  and  united  in  one  highway,  within  a  short  distance  from  the  rail- 
road, on  the  east  side,  and  at  a  point  nearly  equidistant  from  the  crossings. 
The  railroad  commissioners,  on  a  hearing  duly  had  on  the  subject,  order^ 
that  the  location  of  the  two  highways  at  the  crossings  be  so  changed  that 
they  would  meet  on  the  west  side  thereof,  and  just  before  reaching  the  rail- 
road, and  thus  save  the  necessity  of  more  than  one  crossing  of  the  railroad. 
The  question  in  the  case  was  whether  the  commissioners  had  authority  to 
make  this  order.  Meld^  that  where  two  highways  cross  a  railroad  half  a  mile 
apart,  and  unite,  a  short  distance  after,  on  the  east,  the  railroad  commission- 
ers have  authority,  under  Conn.  Sess.  Laws  1876,  p.  103,  Sess.  Laws  1884,  p. 
878,  to  make  an  order  to  unite  these  highways  on  the  west  side  of  the  rail- 
road; thus  saving  more  than  one  crossing  of  the  railroad.  Suffield  v.  New 
Haven  &  N.  R.  Co.,  6  Atlantic  Rep.  366. 

Railway  Crossing — Failure  to  Signal. — In  an  action  to  recover  for  per- 
sonal injuries  received  by  the  plaintiff  from  beine  run  over  by  defendant's 
cars,  there  was  a  dispute  as  to  whether  the  defendant  was  neffligent  in  fail- 
ing to  give  proper  warning  of  the  approach  of  its  train,  ana  whether  the 
place  where  the  plaintiff  was  injured  was  a  travelled,  public  highway.  The 
plaintiff  was  walking  across  the  track,  and  the  train  was  backing  when  it 
struck  her.  The  judge  charged  the  jury  that  it  was  a  question  for  them  to 
determine  to  what  extent,  and  in  what  manner,  the  alley  where  the  plain- 
tiff was  injured  was  used  by  the  public;  that  if  they  came  to  the  conclusion 
that  the  right  of  passage  was  there  exercised  by  the  public,  as  claimed  by  the 
plaintiff,  notoriously  and  constantly,  previous  to  and  at  the  time  of  the  ac- 
cident, then  they  were  required  to  determine  the  amount  of  care  and  pru- 
dence which  the  defendant  was  required  to  exercise  in  approaching  and  cross- 
ing the  alley;  and  that  then  the  defendant,  while  not  absolutely  bound  to 
ring  a  bell  or  blow  a  whistle,  yet  was  bound  to  give  some  notice  and  warning, 
reasonable  and  proper,  under  the  circumstances,  in  approaching  the  crossing, 
and  that  it  was  for  them  to  determine  whether  such  notice  and  warning  were 

given.  Bddy  that  the  instructions  were  proper;  that  the  defendant,  while 
acking  its  train  toward  a  crossing  extensively  and  notoriously  used  by  the 
public,  was  bound  to  use  reasonable  and  ordinary  care  so  as  not  to  endanger 
those  who  might  be  lawfully  upon  its  track,  and  what  care  and  prudence,  if 
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any,  besides  ringing  the  bell,  it  should  have  taken  upon  a  train  thus  backing, 
was  properly  left  for  the  jury  to  determine.  Bryne  «.  New  York  Cent.  fi. 
Co.,  9  Eastern  Rep.  795. 

Injury  at  Crossing— Absence  of  Contributory  Negligence  Must  be  Shown.— 
The  plaintiff  was  injured  while  crossing  the  railroad  track  in  a  street,  by  a 
coal  car  which  had  been  detached  from  a  train.  Hdd^  that  it  was  necessary, 
in  the  action  for  a  personal  injury  inflicted  by  the  defendant,  to  aver  that 
the  plaintiff  was  without  fault,  or  to  show  by  the  averments  of  the  paragraph 
that  his  negligence  did  not  contribute  to  the  injury,  or  to  allege  that  the  in- 
jury was  wilfully  inflicted.  Stevens  v,  Lafayette  Gravel  R.  Co.,  99Ind.  392; 
Penn.  Co.  v.  Gallentine,  77  Ind.  822;  Mitchell  9.  Robinson,  80  Ind.  281;  41 
Am.  R.  812;  Bloomington  «.  Rogers,  83  Ind.  261;  Rushville  v.  Poe,  85  Ind. 
83;  Indiana  Mfg.  Co.  v,  Millican,  87  Ind.  87;  Ghuns  9.  Golden,  90  Ind.  427; 
Louisville  N.  A.  &  C.  R.  Co.  v,  Lockridge,  98  Ind.  191 ;  Board  v,  Legg,  98 
Ind.  523;  47  Am.  R.  390.  Where  the  specific  statements  of  facts  show  a 
ca^  of  negligence,  epithets  thrown  into  the  complaint  cannot  change  the 
action  into  one  for  a  wilful  tort ;  and  the  failure  to  aver  that  the  plaintiff 
was  free  from  contributory  fault,  or  to  state  facts  showing  that  his  own 
negligence  did  not  proximately  contribute  to  the  injury,  will  render  the 
complaint  insufficient.  Louisyille  &  C.  R.  Co.  9.  Schmidt,  8  Western  Rep. 
648. 

Jnjury — Failure  to  Stop  at  Street  Crossings — The  defendants  had  a  flag- 
man stationed  at  the  crossing,  who,  in  the  discharge  of  his  duty,  attempted 
to  stop  plaintiff^s  team  in  ample  time  to  have  avoided  the  danger,  but  was 
prevented  from  so  doing  by  plaintiff;  that  the  bell  on  the  engine  was  being 
rung;  the  defendant  was  in  the  legitimate  use  of  the  crossing  at  the  time  of 
the  accident.  Hdd^  that  plaintiff,  in  driving  his  team  forward,  after  the  at- 
tempt of  the  flagman  to  stop  him,  was  guilty  of  contributory  negligence. 
The  flrst  and  supreme  use  of  a  street  is  for  the  ordinary  travel  over  it.  The 
right  of  a  railway  company  to  run  its  trains  across  a  street  is  strictly  subor- 
dinate to  the  public  right  of  ordinary  travel.  The  failure  of  a  locomotive 
engineer  to  bring  his  train  to  a  full  stop  at  a  street  crossing,  on  discovering 
that  an  approaching  team  is  frightened,  is  negligence.  Houston  &  T.  C.  R. 
Co.  «.  Carson,  1  Southwest  Rep.  107. 

Crossing — Contributory  Negligence. — ^Plaintiff  sued  for  damages  as  result- 
ing from  an  injury  at  a  crossing.  Held,  that  where,  by  the  plaintiff's  own 
testimony,  it  appeared  that  he  was  guilty  of  gross  negligence  in  not  seeing 
and  heeding  the  sign-board  at  a  railroad  crossing,  he  cannot  recover  dam- 
ages for  injuries  suffered  by  being  run  into  by  a  train  at  said  crossing.  Pot- 
ter V.  Flint  &  P.  M.  R.  Co.  28  Northwestern  Rep.  714. 

Injury  to  Stock  at  Crossing. — The  plaintiff's  cow  was  run  down  and  killed 
by  one  of  defendant's  trains  at  a  crossing.  It  was  alleged  that  defendant 
failed  to  ring  the  bell.  Edd,  that  the  statute  does  not  impose  the  alternative 
duty  on  railroad  companies  to  sound  the  bell  or  whistle  at  street  cross- 
ings in  cities.  They  are  only  required  to  ring  the  bell.  So  when  a  state- 
ment alleged  failure  to  ring  the  bell,  it  presented  a  statutory  ground  of 
negligence,  and  proof  of  this  omission  made  out  a  primO' facie  case.  The 
statute  requires  the  employees  of  a  railroad  company  to  ring  the  bell  placed 
on  the  locomotive  engine  at  least  eighty  rods  from  the  place  where  the  rail- 
road shall  cross  any  travelled  public  road  or  street,  and  to  keep  ringing  till 
it  shall  have  crossed  such  road  or  street;  or  to  sound  a  steam-whistle  at  in- 
tervals until  it  shall  have  crossed  such  road  or  street,  except  in  cities,  etc. 
Held,  that  the  exception  as  to  cities  applies  only  to  the  sounding  of  the 
steam- whistle.  Coffin  v.  St.  Louis  &  San  Francisco  R.  Co.,  4  Western  Rep. 
886. 

Fine — Allowing  Part  to  go  to  Informer. — Action  was  brought  by  the 
prosecuting  attorney  in  the  name  of  ttie  State  upon  information  to  recover 
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the  penalty  prescribed  by  section  906,  Revision  1879,  for  a  failure  on  the 
part  of  defendant  to  ring  a  bell  or  sound  a  whistle  at  a  certain  public  ctosb- 
ing  on  the  railroad  of  defendant.  Bield,  that  it  was  competent  for  the 
legislature,  by  way  of  an  induceoient  to  secure  prompt  enforcement  of  the 
penal  laws,  to  allow  a  part  of  each  penalty  recovered  to  go  to  the  inforroo'. 
Such  a  statute  does  not  violate  that  provision  of  the  constitution  which  re- 
quires the  '*  clear  proceeds"  of  fines  and  penalties  to  be  paid  into  the  school 
fund.  Const.  Mo.  art.  11,  |  7;  following  State  «.  Wabash,  8t.  L.  &  P.  R 
Co.,  State  «.  Hannibal  &  St.  J.  R.  Co.,  1  Southwestern  Rep.  133. 

Injury  at  Street  Crossing. — The  deceased  was  struck  by  a  switch  engine 
and  killed.  In  an  action  against  a  railway  company  for  causing  the  death 
of  plaintiffs  son  by  its  negligence,  when  the  evidence  only  showed  that  de- 
ceased attempted  to  cross  the  railroad  track,  at  a  street  crossing  immediately 
behind  an  engine  which,  after  moving  ahead  about  ten  feet,  reversed  and 
went  back  over  the  same  i^rossing  in  obedience  to  a  signal,  and  struck  de- 
ceased while  going  across,  hdd,  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  company,  and  a  nonsuit  was  proper.  Sullivan  v.  Penn.  Co., 
Central  Rep.  862. 

Crossing  Railroad  while  in  Process  of  Repair. — ^The  plaintiff,  who  was 
deaf,  undertook  to  drive  across  tht;  railroad  where  a  portion  of  the  track  was 
in  process  of  construction,  and,  although  the  foreman  at  first  requested  him 
to  wait,  on  his  proceeding  he  directed  a  workman  to  lead  the  horse  over,  but, 
after  passing  over,  the  horse  starting,  the  man  let  loose,  and  the  horse,  run- 
ning against  a  telegraph  pole,  was  injured.  Beld,  that  the  questions  as  to 
whether  the  railroad  exercised  proper  care  and  Fkill  in  the  performance  of 
the  work,  and  as  to  preventing  obstructions  to  passers  by,  and  as  to  whether 
defendant  was  chargeable  with  contributory  negligence,  were  for  the  jury, 
as  was  also  the  cause  of  the  injury.  Held,  also,  that  plaintiff  had  reason  to 
believe,  from  the  act  of  defendant's  workman  in  leading  the  horse  over,  that 
the  crossing  was  safe,  Rembe  v.  New  York,  O.  &  W.  R.  Co.,  Northwestern 
Rep. 

Defective  Crossing. — The  plaintiff  was  crossing  a  railroad  track  on  horse- 
back. His  horse's  foot  broke  through  the  covering,  the  horse  fell  and  threw 
him.  Held,  that  under  an  allegation  of  negli^nce  on  the  part  of  a  railroad 
company  in  failing  to  prepare,  fix,  and  keep  in  repair  a  good,  safe,  and  sub- 
stantial crossing  at  a  certain  place,  and  the  further  allegation  that  the  cross- 
ing is  defective,  rotten,  and  insufficient,  it  is  admissible  to  show  that  it  is 
defective  by  reason  of  the  planks  being  laid  too  far  apart  East  Line  &  Red 
River  R.  Co.  v.  Brinker,  3  Southwestern  Rep.  99. 

Measure  of  Damage  for  Leaving  Pasture  Open. — The  plaintiff's  farm  was 
divided  by  a  public  highway  and  the  land  on  each  side  of  the  highway  was 
fenced.  The  railway  was  constructed  through  both  inclosures,  but  cattle- 
guards  were  not  constructed  either  at  the  outside  lines  of  the  farm,  or  at  the 
lines  between  the  inclosures  and  the  highway,  until  about  one  year  after  de- 
fendant commenced  to  operate  the  road.  When  the  railroad  was  constructed^ 
gaps  were  made  in  the  fences  inclosing  the  land,  and  owing  to  defendant's 
failure  to  close  said  gaps  with  cattle-guards,  the  land  was  left  open  to  the 
incursions  of  trespassing  stock.  His  pasture  was  destroyed,  and  he  brought 
action  for  damages.  Held,  that  the  jury  in  estimating  the  damages  were 
allowed  to  consider  how  much  less  the  pasture  was  worth  than  it  would  have 
been  if  cattle-guards  had  been  constructed,  and  the  difference  was  to  be 
measured  by  the  coat  of  herding  the  cattle  in  said  pasture.  Raridon  9.  Cen- 
tral Iowa  R.  Co.,  29  Northwestern  Rep.  699. 

Evidence  as  to  Value  of  Sialics.— Relying  upon  Railway  Building  Cattle, 
guards. — By  section  1288  Code  Iowa,  a  railway  company  is  required  to  con- 
struct cattle-guards  at  its  crossings ;  where  it  appeared  that  the  plaintiff 
waited  till  it  was  too  late  to  cut  the  grass  and  make  it  into  hay,  in  the  ex- 
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pectation  that  the  railway  company  would  construct  the  cattle-f^rds  00  that 
he  could  use  it  for  fall  and  winter  pasture,  hdd^  that  the  plaintiff  had  aright 
to  assume  that  the  cattle-guards  would  be  constructed  in  proper  time, 
and  that  be  was  not  obliged  to  cut  the  grass  and  make  it  into  hay  in  order 
to  prevent  the  injury.  The  fact  that  a  witness  knew  the  value  of  stalks  in 
his  neighborhood,  from  six  to  nine  miles  from  plaintiff^s  place,  did  not  qualify 
him  to  testify  to  the  value  of  stalks  in  plaintiff's  neighborhood.  Raridon  v. 
Cent.  Iowa  R.  Co..  29  Northwestern  Rep.  699. 

Cattle-guards— Duty  of  Company  to  Erect  and  Maintain  at  Crossing. — See 
Union  Pac.  R.  Co.  v.  Harris,  11  Am.  &  Eng.  R.  R.  Cas.  481;  Same  v.  Wilson, 
lb.  447;  Cleveland,  etc.,  R.  Co.  v.  Newbrander,  lb.  480. 

Injury  by  Whittling  so  as  to  Frighten  Horse  at  Crossing. — Within  the 
limits  of  the  city  of  Augusta,  a  train  came  dashing  along  at  a  speed  of  twelve 
miles  an  hour,  and  blew  its  whistle  unnecessarily  and  continuously  loud  and 
shrill.  This  caused  a  horse  near  a  crossing  to  run  awav  and  injure  plaintiff, 
who  was  riding  by  invitation  of  the  driver.  JBIM,  that  the  company  was 
liable  in  damages.  The  authority  to  operate  a  railroad  includes  the  right  to 
make  all  the  noises  incident  to  the  movement  and  working  of  its  engines,  as 
in  the  escape  of  steam  and  rattling  of  cars,  and  also  to  give  the  usual  and 
proper  admonitions  of  danger,  as  in  sounding  of  whistles  and  ringing  of 
Dells.  It  is,  therefore,  not  liable,  while  exercising  the  right  in  a  lawful  and 
reasonable  manner,  for  injuries  occasioned  by  horses,  when  being  driven 
upon  the  highway,  taking  fright  at  such  noises.  And  it  is  the  duty  of  a  rail- 
road company,  in  approaching  or  running  alongside  of  a  public  street  or 
thoroughfare,  to  so  operate  its  cars  as  not  unnecessarily  to  interfere  with 
*  rights  of  individuals  travelling  such  streets  or  thoroughfares  by  other  modes 
of  travel,  or  to  endanger  such  travel  by  unnecessary  noises  by  which  horses 
are  frightened;  and  if  such  railway  companies  fail  to  observe  and  respect 
these  rights  in  others,  and  so  negligently  act  as  to  cause  them  damage,  the 
law  wisely  and  justly  makes  them  responsible  for  all  damage  thus  caused. 
Within  the  corporate  limits  of  the  cities,  towns  and  villages  of  this  State,  it 
is  not  lawful  for  railroad  companies,  as  their  trains  approach  crossings  or 
public  roads,  to  blow  their  whistles,  but  it  is  the  dutv  of  the  engineer  to 
signal  their  approach  to  such  crossings  or  public  roads  by  tolling  the  bell  of 
the  locomotive.    (Georgia  R.  «.  Carr,  73  €hi.  657. 

Horses  Frightened.— See  East  Tenn.,  etc.,  R.  Co.  9.  Feathers,  16  Am.  & 
Eng,  R.  R.  Cas.  446;  Rosenberger  9.  Grand  Trunk  R.  Co.,  lb.  448;  Johnson 
«.  St.  Paul,  etc.,  R.  Co.,  lb.  467;  Gilbert  v.  Flint,  etc.,  R.  Co.,  lb.  491; 
Grand  Trunk  R.  Co.  v.  Rosenberger,  19  lb.  8;  Ransom  v.  Chicago,  etc.,  R. 
Co.,  lb.  16;  Young  v.  Detroit,  etc.,  R.  Co.,  lb.  417;  Wasmer  v,  D.,  L.  &  W.  R. 
Co.,  1  lb.  122;  BiTlman  9.  Ind.,  Cin.  &  Laf.  R.  Co.,  6  lb.  41;  Louisville  & 
N.  R  Co.,  V,  Schmidt,  8  lb.  248;  Strong  «.  Placerville  R.  Co.,  lb.  278;  Myers 
V.  Richmond  &  D.  R.  Co.,  lb.  298;  Russian  v,  Milwaukee  R.  Co.,  10  lb.  716. 

Obstruction  of  Crossing. — The  plaintiff  was  driving  a  lumber  wagon  which 
had  no  box,  and  was  sitting  on  the  h'ounds  of  the  wagon.  A  railroad  car 
had  been  left  within  the  limits  of  the  highway  and  so  near  the  travelled 
part  a  team  could  not  pass  without  the  wheels  of  the  whiffletree  of  the  Wagon 
coming  in  contact  with  the  bumper  of  the  car.  Bdd,  that  the  car  bein^Teft 
in  such  a  position  was  an  obstruction  to  the  highway.  When  the  plaintiff 
attempted  to  drive  over  the  crossing  the  horse  became  frightened  and  ran 
away,  and  injured  the  plaintiff;  hM,  that  the  company  was  liable,  if  the 
driver  used  due  care,  and  the  accident  is  not  ascribable  to  any  vice  of  the 
horse.     Petterson  v,  Chicago  &  W.  M.  R.  Co.,  81  Northwestern  Rep.  548. 

Obstruction  of  Crossing. — See  Corey  v.  Northern  Pacific  R.  Co.,  19  Am. 
&  Ed^.  R.  R.  Cas.  852;  Patterson  e.  Detroit,  etc.,  R.  Co.,  lb.  415;  Toung  9. 
Detroit,  etc.,  R.  Co.,  lb.  417;  State  «.  Chesapeake,  etc.,  R.  Co.,  lb.  429; 
Jackson  v,  Nashville,  etc.,  R.  Co.,  lb.  488. 
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Railroads  Crossing  Each  Other — Changing  Grade. — See  note  to  Chicago, 
etc,  R.  Co.  V,  EDglewood  R.  Co.,  28  Am.  &  Eng.  R.  R  Cas.  60. 

Crossing — Standing  Cars — Shying  Horses. — The  plaintiff  and  a  female 
companion  were  riding  in  a  road  <»rt  on  Sunday  afternoon,  and  in  driving 
across  the  railroad  track  the  horse  became  frightened  at  a  car,  and  ran  awaj, 
and  plaintiff  fell  out  of  the  cart  and  was  in ju^.  Bsld^  that  a  railroad  com- 
pany which,  by  constructing  a  crossing  across  its  tracks,  has  invited  travel 
across  its  tracks  and  yards,  is  under  no  obligation  to  do  more  than  keep  the 
crossing  unobstructed  to  vehicles,  and  the  company  is  not  liable  for  injuries 
caused  by  horses  becominff  frightened  by  cars  standing  near  the  crossing, 
O'Donneil «.  Chicago,  M.  £  St.  P.  R.  Co.,  28  Northwestern  Rep.  464. 


INDEX. 


Note. — ^The  mode  of  citing  the  American  and  Bngliah  Railroad  Cases  is  as 
follows : 

28  Am.  &  Eng.  R  R.  Cas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  References 
to  the  decisions  are  to  the  pases  upon  which  the  cases  begin.  References  to  the 
notes  are  to  the  pages  upon  which  the  propositions  stated  m  the  index  are  found. 
References  to  Constitutional  or  Statutory  Provisions  are  to  the  pages  upon  which 
they  are  dted. 


ABAVBOHIIEVT. 

A  railroad  company,  by  consolidation  with  another  company,  became  the 
owner  of  two  lines  of  road  between  two  termini.  It  abandoned  one  of 
the  two  lines,  but  substantially  accommodated  the  people  of  the  State  by 
operating  the  other  line  between  the  two  points.  Held,  that  it  could  not 
be  compelled  by  mandamus  to  maintain  and  operate  both  lines,  there 
being  no  public  right  to  protect,  and  no  public  duty  to  enforce.  People 
«.  Rome,  W.  &  O.  R  Co.  (N.  Y.).    85. 

ABATIMSVT. 

At  common  law  an  action  in  tort  to  recoyer  damages  resulting  from  personal 
injuries  receiyed  by  a  passenger  through  the  negligence  of  a  common 
carrier  abated  on  the  death  of  the  plaintiff,  and  could  not  be  revived  bv 
his  personal  representative.  Such  is  the  rule  under  the  statute  (McClel- 
lan.  Dig.  |  77,  p.  880),  declaring  what  actions  die  with  tLe  person,  and 
what  survive.    Jacksonville  S.  R  Co.  «.  Chappell  (Fla.).    827. 

AOTIOV. 

See  Abatekbnt;  AanomoENT;  Emuibnt  Domaih. 

ACT  OF  eOB. 

Carrier  not  liable  for  injury  caused  by.    210  n. 

AOMnmT&ATOB. 

Right  of,  to  sue.  Proof.  As  the  right  of  the  plaintiff  to  sue  as  administratrix 
was  not  put  in  issue  by  plea,  it  was  not  necessary  to  make  any  proof  in 
respect  to  her  appointment,  or  right  to  sue  in  her  representative  capacity. 
Union  R  &  T.  Co.  «.  Shacklett  (Mo.).    108. 


688  INDEX. 

ADHinSTBATOS—  ConUnued. 

Right  to  sue  for  injury  in  foreign  State.  The  defendant  operated  a  continu- 
ous line  of  road  in  Massachusetts  and  Connecticut.  The  plaintiff's  in- 
testate while  travelling  over  its  road  in  the  latter  State  received  injuries 
resulting  in  death  through  the  negligence  of  the  defendant.  The  statutes 
of  that  State  do  not  provide  for  the  survival  of  sudi  actions,  but  provide 
for  the  indictment  of  a  railroad  company  in  sucii  cases,  and  for  a  fine 
which  is  for  the  benefit  of  certain  relatives  of  the  deceased.    BM,  that 

*  under  Pub.  St.  of  Massachusetts »  c.  165,  §  1.  an  action  cannot  be  main- 
tained by  an  administrator  against  the  railroad.  Davis  e.  New  York, 
etc.,  H.  Co.  (Mass.)..   im. 

Title  of.  Proof.  An  examined  copy  of  the  record  of  an  administratrix's  ap- 
pointment, satisfactorily  found  by  oral  testimony  to  be  a  true  copy,  was 
sufficient  to  establish  the  title  of  the  plaintiff.  Union  R  ft  T.  Ca  e. 
Shacklett  (Mo.).    198. 

AUHOT. 

Agent:   service  of  process  upon,  in  Texas.    Central  ft  M.  R.  Co.  «i  Morris 

(Tex.).    60. 

AVIMAL8. 

See  Common  Cabrisk. 

Cattle  guards.    Duty  of  company  to  erect  and  maintain,  at  crossing.    085  n. 
Horses  frightened.    685  n. 
'  Injury  to  stock  at  crossing.    688  n. 

AVHOTATIOir. 

Action  by  an  administrator  in  one  State  to  recover  damages  for  death  caused 

in  another  State.    227  n. 
Assignment.    Personal  injury.    Negligence.    Jurisdiction.    565  n. 
Blocking  rails.     Protection  to  servapt.    491  n. 

Boarding  moving  car  without  falling  off.    Company  not  liable.    558  n. 
Carrier  not  liable  for  goods  lost  by  act  of  Gk>d.     What  amounts  to.    Flood. 

70  n. 
Car-repairer  killed.    Contributory  negligence.    558  n. 
Cattle  guards:  duty  of  company-  to  erect  and  maintain,  at  crossing.    685  ». 
Comparative  negligence:  doctrine  of,  not  applicable  to  children.    505  n. 
Compensation  for  carrying  mails.    85  n. 
Competence  of  fireman  to  manage  engine.    Evidence.    564  n. 
Conoition  in  contract  of  shipment  requiring  notice  of  loss  to  be  given.   113  n. 
Conductor.     Laborer  shoveUing  snow  on  track.    550  n. 
Continuance  of  pooling  contract  by  receiver.    18  n. 
Contract  for  exemption  from  liability.    819  n. 
Contract  providing  for  cessation  of  liability  upon  delivery  to  connecting  ca^- 

rier  is  valid     60  n. 
Contributory  negligence.    408  n,  571  n, 
Co-servants. «  888  n,  860  n,  882  n. 
Co-servants:  illness  of.    Injury.    552  n. 
Co-servant:  incompetency  of.    565  n. 
Co-servants.    Injury.    .No  recovery.    549  n. 

Crossing  premises  of  anx>ther  company,  when  necessity  shown.    270  fi. 
Crossing.    665  n. 
Contributory  negligence.    665  n. 
Crossing.     Contributory  negligence.     688  n. 
Crossing.    Failure  to  whistle,  negligence.    680  n. 
Crossing.    Injury  from  failure  to  signal.    681  n. 
Crossing.    Negligence.    Negative  testimony.    680  n. 


INBBX.  689 


AVKOTATIOir— Omh'ntMd. 


Crossibg:  obstruction  of.    Injury  to  boy.    680  n. 

CroesiDg.     Presumption  of  contnbutory  negHffence.    681  n. 

Grossing  railroad  while  in  process  of  repair.    084  n. 

Grossing.     **  Look  and  listen"  doctrine.    644  n. 

Grossing.     Rate  of  speed.    677  n. 

Grossing.    Reversing  engine  without  waminff.    681  fi^ 

Grossing.    Standing  cars.    Shying  horses.    6iB6  n. 

Damages.     681  n. 

Danger  to  stook  and  children  arising  from  improper  conBtraction  and  opeia- 

tion  of  road  not  elements  of  damage.    244  n. 
Deaf  person  on  track.    571  n. 

Dechirations  of  persons  iujured  whether  admifidble  as  r€$  ffetia.    661  n. 
Defective  boiler.    528  n. 
Defective  crossing.    684  n. 
Defective  machinery  and  appointments.    528  n. 
Defective  machinery.     Gompany's  liability.    467  a. 
Defective  machinery.     Injury  while  running  engbie  to  repair-shop.    609  ii» 
Defective  machinery.     Knowledge.     569 ». 
Defective  machinery:  servant's  duty  to  examine  and xeport    514  n. 
Defective  tools.    484  n. 
Diversion  of  traffic.    81  n. 

Duty  of  carrier  to  protect  passenser  from  insult,  assault,  or  inlury.    188  A. 
Duty  of  company  to  person  in  helpless  condition  on  tnu^.    5o7  n. 
Duty  of  company  towards  trespasser  on  track.    594  n. 
Duty  of  traveller  at  crossing.    Obstructed  view.    678  n. 
Duty  as  to  intoxicated  persons  as  trespassers.    577  n. 
Ejection  of  passenger  who  takes  wrong  tsain.    135  n. 
Employe's  incompetency.    Degree'of  principal's  liability.    588  fi. 
Employes  on  track.    479  n. 
Evidence.    478  n. 
Evidence  as  to  value  of  stalks.    Relying  upon   railways  building,  cattle 

guards.    684  n. 
Exemplary  damages.     Tort  of  servant.    458  n. 

Expulsion  of  passenger  from  sleeping-car:  liability  of  company.    155  n. 
Expulsion  of  passenger  for  non-payment  of  fare.    188  n. 
Failure  to  stop  train  at  station  in  order  to  permit  passenger  to  get  off.  290  fk 
Fellow-servant.    841  n. 

Fellow-servant:  when  company  liable  for  injuries  by.    827  n. 
Fellow  service:   criterion  of.    881  n. 
Fine.     Allowing  part  to  go  to  informer.    688  n. 
Fireman  running  engine,  not  negli^nce.    558  n. 
Five  or  six  miles  per  hour  not  negligent.    558  n. 
Fixtures  projecting  too  near  track.    449  n. 
Flagman:  absence  of.    Evidence  of.    681  n.  • 

Foot  caught  in  rail.    Nonsuit.    660  n. 
Grade  crossing:  power  of  legislature  to  regulate.    679  n» 
Hazardous  task:  servant  entered  to  perform.    542  n. 
Horses  frightened.    685  ». 

Impairment  of  charter    Contracts:  what  is.    84  n. 
Improper  food  and  lodging:  action  for  injury  by.    554  n. 
Improperly  loaded  cars.    Coupling.    546  n. 
Incompetency  of  servant.    891  n. 


In 


Inluiy  at  crossing.     681  n 


In 
In 
In 
In 


ury  at  crossing.    Absence  of  contributory  negUgence.    688  ii» 


ury  at  street  crossing.    684  n. 

ury  by  whistling  so  as  to  frighten  horse  at  croeaing.    685  ii» 

ury  by  being  thrown  from  ladder.    552  n. 

ury  by  velocipede  hand-car:  law  applicable  to.    558  n. 


Injury  caused  by  act  of  God.    Carrier  not  liable.    210  ift. 
Inlury.    Failure  to  stop  at  street  crossing.    688  n. 

28A.  AE.  R.  Ga8.--44 
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Inlaiy  of  passenger  by  failure  of  carrier  to  provide  seats.    201  n. 

Injury  to  children  riding  on  street  cars.    Negligence  of  company's  servants. 

166  n. 
Injury  to  passenger  by  collision  of  trains  of  different  companies,  against 

whom  action  should  be  brought.    198  n. 
Injury  to  railway  employee  in  Iowa,  sec.  1S07.    648  n. 
Injury  to  stock  at  crossing.    688  n. 
Injury  to  trespasser  on  track.    591  n. 
Inspection.    General  rules.    659  n. 
Instruction  ignoring  contributive  negligence.    648  n. 
Instruction.     817  n. 

Insurance  by  carrier  of  ^oods  in  his  charge.    60  n. 
Intoxicated  trespasser :  injurv  to.    680  n. 
Invitation  to  cross  tracks:  what  amounts  to.    669  n. 
Joint  interest  in  condemning  property.    Rights  of  tenant  for  lifsr  and  remalD> 

derman.    348  n. 
Liability  of  carrier  for  injury  to  passenger  riding  on  a  pass.    146  ik 
Liability  of  carrier  for  ref iismg  to  receive  freight.    66  tl 
Liability  of  connecting  Carrier  for  loss,  delay,  or  injury  to  freight.    9X^  n»  ' 
Lien  for  freight.    81  n. 

Limited  ticket,  notice  to  passenger  of  rules  concerning.    192  n. 
Looking  under  engine.    Kecklessness.    658  n. 
Low  bridge:  Injury  to  brakeman  by.    440  fi. 
Machinery.    Go-servants:  instruction  as  to.    668  n. 
Machinery.    Latent  defects.    Pleading.    668  n, 
Machinisvs  helper  and  round-house  foreman  are  co-servants.    661  A. 
Maliciously  procuring  discharge.    664  n. 
Malicious  prosecution :  when  com  pan  v  is  liable  for.    141  n. 
Master  and  servant.    Duty  of  railroad  company  to  inspect  can.    649  fi^ 
Master  and  servant.    Employes  of  railway  company.    Duty  of  company  to 

provide  safe  place.    Due  care.    Question  of  fact.    661  n. 
Master  and  servant.    General  principles.    646  n. 
Measure  of  damage  for  leaving  pasture  open,    684  n. 
Minor  employes :  employment  of.    Injuries.    808  n. 
Negligence.    Children.    Degree  of  care.    596  n. 
Negligence:  contributory,  in  crossing  track.    672  n. 
Negligence:  contributory.    Trespassers  on  the  track.    696  n. 
Negligence.    Injury  to  railroad  employes.    Running  into  hand-car,    566  fk 
Negligence.    Instruction.    Duty  of  engineer.    665  n. 
Negligence.    Instructions.    Injury  to  railroad  employes.    666  n. 
Negligence.     Onus  probandL    678  n. 
Negligence.     Proximate  cause.     Misleading  instruction.     Assumptioii  of 

facts.    562  n. 
Negligence:  question  as  to  contributory,  is  for  jury.    216  n. 
Negligence.    Statute  re-enacting  common-law  rule.    696  n. 
Obstruction  of  crossing.    685  n. 
Overhead  bridge.    Accident.    556  n. 

Overhead  bridge.    Accident.    Liability.    Ck>ntributory  n^ligenoe.    565  n. 
Opinion  as  to  **  opening  engine"  admitted.    662  n. 
Patent  coupler:  injury  by.    Company  liable.    656  n. 
Parting  of  train.    Conductor  killed.    561  n. 
Passenger  unlawfully  ejected  may  recover  damages  for  the  indignity  and  the 

injury  to  his  feelings.    188  n. 
Penalty  for  the  signalling  at  crossing.    680  n. 
Proceedings  to  alter  highway  to  avoid  crossing  a  railroad.    682  fi^ 
Public  user.    Footpath  crossing.    659  n. 
Railroad  companies.    Crossing  over  another  road.    Injunction,    Gross  bill. 

Settling  all  rights  by  one  decree.    679  n. 
Railroads  crossing  each  other.     Changing  grade.    686  n. 
Roads  crossing  eiu^  other:  injunction  to  prevent    679  n. 


INDEX.  601 

Railway  crossiDg.     Failure  to  signal.    682  n. 

Rate  of  speed.     Evidence  as  to  negligence.    677  n. 

Regard  for  public  in  running  over  crossings.    678  fk 

Reliance  upon  signals  being  given.    678  n. 

Signals.    665  n. 

Bigoats.    Duty  of  traveller.    678  n. 

Speed :  rate  of,  over  crossing.    677  n. 

Speed :  violation  of  city  ordinance  regulating.    678  n. 

Speed :  violation  of  ordinance  regulating.    677  n. 

Street  grade.    Railroad  tracks  on  surface  of  street.    Datum  line.    670  n. 

Train  obstruction.     Cross-walk.    Child  injured.    681  n. 

Persons  in  perilous  position.    Duty  of  employes.    571  n. 

Personal  injury.     Measure  of  damages.    665  n. 

Pleading.    Amendment.    Answer.    556  n. 

Presumption  of  negligence  from  derailment  of  train.    186  n. 

Presumption  that  carrier  "was  negligent  in  case  of  accident.    170  n^ 

Projecting  load  coupling.    488  u. 

Rail  too  l^ht.    Risk  not  assumed.    555  n. 

Reduction  of  wages:  evidence  of  as  indicating  damage  is  admissiUe.    660  fk. 

Right  of  discharged  railroad  employes  to  sue  for  "wages.    564  n. 

Risk  of  employment.     When  assured.    480  n. 

Risk  of  striking  bridge  assumed  by  brakemen.    554  n. 

Rules  for  better  protection  of  servants.  Duty  of  company  to  establish.  408  tK 

Running  engine  behind  hand-car.    556  n. 

Selection  of  route  by  forwarding  carrier;  designation  of  particular  route.  89* 

Snowbanks.    Signals  on  road  required.    554  n. 

Special  interrogatories  to  juries.    296. 

Stipulation  for  exemption  from  liability.    328  n. 

Switchmen  injured  by  defective  frogs.    Proximate  cause.    559  n. 

Through  coupon  tickets  over  distinct  roads.  Duty  and  liability  of  several- 
companies.     119  n. 

Trespassers.     Duty  as  to.    Rule.    548 ». 

Trespasser  on  track  unwatchful  for  his  own  safety.  Where  company  not 
held  liable  for  injury  to.    575  n. 

Trespass.     Contributory  negligence.    595  n. 

Trespass.    Negligence.    Boy  stealing  ride  on  cars.    504  91. 

Trial.    Special  verdict.    Submitting  interrogatories.    Negligence.    556  ik. 

Unblockeid  from.     496  n. 

Unsafe  machinery.     885  n. 

Valuation  of  goods  by  shipper.    Recovery  in  case  of  loss.    80  n» 

Volunteer  servant:  injuries  to.    475  n. 

Whether  deceased  was  a  passenger  or  fellow  servant    551  n» 

APFBAI. 

See  Costs. 

Regulation  of  tolls :  matter  of,  hM  not  appealable.  MoDOogahela  Bridge  Co. 
V.  Pittsburgh  ft  B.  P.  R  Co.  (Pa.).    dO. 

ASSATTLT. 

See  Passenger. 

A88IGKMEVT. 

Parties.  Where  one  in  his  lifetime  assigns  a  judgment  in  his  favor,  and  dies 
pending  an  appeal  to  the  Supreme  Court,  the  assignee  will  be  substituted 
as  a  party  in  his  stead  in  the  latter  court.  Neilon  v,  Kansas  City,  St.  J, 
&  Council  B.  R.  Co.  (Missouri).    886. 
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ABUQVmaT— Continued. 

Where  an  action  lias  been  commenoed,  the  transfer  by  the  plaintiff  of  hb  in- 
terest in  the  subject  of  the  action  to  anoUier  will  not  prerent  the  prose- 
cution of  the  suit  to  its  termination  in  the  name  of  the  original  plamtiff. 
Dodge  c.  Omaha  &  8.  W.  R  Co.  (Neb.).    200.. 

OHAXTXS. 

Acceptance  of,  held  to  make  company  subject  to  a  former  statute.    Monoiiga- 

hela  B.  Co.  e.  Pittsburg  ft  B.  R  Co.  (Pa.).    80. 
Impaurment  of,  what  is.    84  n. 

GOmiOV  CABEIIB. 

See  Iksusakcb;  Passbngbb  Pleading. 

Abandonment  of  one  of  two  parallel  roads  heltf  allowable.  People  e.  Rome, 
Watertown  &  O.  R  Co.  (N.  Y.)    85. 

An  action  was  brought  against  a  common  carrier  by  the  assignee  of  the  con- 
siffnee,  to  recover  for  a  wrongful  deliyery  of  the  goods  to  the  consignee. 
IfeU,  that  the  measure  of  damages  is  the  market  valne  of  the  ^oods,  less 
the  freight  charges,  although  by  the  contract  between  the  consignee  and 
his  assignee  the  freight  was  to  be  paid  by  the  former,  and  the  carrier  had 
notice  of  the  assignment,  and  its  terms.  Mass.  L.  &  T.  Co.  v.  Fitchburg 
R  Co.  (Miws.).    89. 

Cattle.  Couiraci  limiting  liability.  Notice.  The  plaintiff  delivered  to 
the  defeiidnut  company  certain  cattle  for  transportation,  whose  ultimate 
destination  was  beyond  its  line.  The  contract  of  carriage  provided  that 
the  liability  of  the  company  should  be  limited  to  injuries  resulting  from 
wilful  negligence.  It  was  also  agreed  that  the  sbipper,  as  a  condition 
precedent  to  his  right  to  recover  for  any  loss  or  injury,  should  ^ve  notice 
of  his  claim  to  some  officer  of  ihe  company,  or  its  nearest  station  apent. 
before  the  removal  t>f  the  cattle.  Action  was  brought  by  the  plamtiff 
against  the  defendant  company  to  recover  damages  for  injury  claimed  to 
have  been  received  by  the  failure  of  defendant  to  f^hip  thr  rntile  within  a 
reasonable  time,  and  to  recover  the  value  of  one  beast  claimed  to  have 
been  lost  through  defendants'  negligence,  i/e/d,  1,  that  the  company  is 
liable  for  the  delay  in  shipment,  regardless  of  the  contract  made  with  the 
shipper  limiting  its  liability.  3.  That  whether  the  agreement  providing 
for  ffiving  notice  is  reasonable,  and  therefore  binding  on  the  shipper,  de- 
pends on  .whether  the  company  had  an  officer  or  agent  to  whom  notice 
could  be  given,  near  the  place  of  delivery,  and  an  answer  setting  up  such 
contract,  but  makineno  allegation  upon  this  latter  subject,  is  demurrable. 
Mo.  Pac.  R  Co.  V.  Harris  (Tex,).     107. 

Condition  as  to  dog  carriaffe.  A  condition,  contained  in  a  ticket  signed  by 
a  person  delivering  a  aog  for  carriage  to  a  railway  company,  stsSed  that 
"  the  compatiy  are  not  and  will  not  be  common  carriers  of  dogs,  nor  will 
they  receive  dofs  for  conveyance  except  on  the  terms  that  they  shall  not 
be  responsible  for  any  amount  of  damaees  for  the  loss  thereof,  or  for  in- 
jury thereto  beyond  the  sum  of  21.,  unless  a  higher  value  be  declared  at 
the  time  of  delivery  to  the  company  and  a  percentage  of  five  per  cent 
paid  upon  the  excess  of  value  beyond  the  1^.  so  declared."  EM,  thai* 
although  the  railway  company  were  not  bound  to  be  common  carriers  of 
dogs,  yet,  being  bound  by  the  Railway  and  Canal  Traffic  Act,  1854,  to 
afford  reasonable  facilities  for  the  carriage  of  dogs,  they  could  only  limit 
Uieir  liability  in  respect  thereof  by  reasonable  conditions:  and  that  the 
above-mentioned  condition  was  not  lust  and  reasonable  within  the  mean- 
ing of  the  7th  section  of  the  Act,  and  therefore  did  not  protect  the  railway 
company  from  liability  to  an  amount  exceeding  fU,  in  respect  of  damage 
done  to  the  dog  through  the  negligence  of  their  servants.  Dickson  v. 
Great  North  R  Co.  (Enp.).    92. 
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Clontract  for  cars.  The  plaintiff,  desiring  to  ahip  a  number  of  car-loads  of 
cattle,  met  the  defendant's  general  freight  a^^ent  and  informed  him  that 
he  desired  a  certain  number  of  cars  at  a  certain  day  and  at  certain  stations 
along  the  defendant's  line  of  road.  The  agent  said  he  would  have  the 
cars  ready,  and  culled  the  clerk  to  take  down  the  order.  At  the  time 
agreed  upon,  the  defendant  failed  to  have  the  cars  at  the  places  specified, 
and  did  not  have  them  until  several  days  later,  by  reason  of  which  delay 
plaintiff  sustained  considerable  dama^.  At  the  trial  the  defendant  de- 
nied the  agent's  authority  to  enter  into  the  contract,  but  the  evidence 
showed  that  he  had  been  allowed  to  hold  himself  out  and  act  as  its  gen- 
eral freight  a^nt  for  more  than  a  year.  The  defendant  also  denied  that 
it  had  entered  into  any  contract.  EM,  1.  That  the  evidence  proved  a 
valid  contract,  the  consideration  of  which  was  the  mutual  promises  of  the 
parties.  3.  That  the  defendant  was  bound  bv  the  agent's  contract  to  fur- 
nish the  cars  to  the  plaintiff,  who  dealt  with  him  as  the  agent  of  the  com- 
/     pany.    Baker  v.  EansA  City,  etc.,  R  Co.  (Mo.).    61. 

Contract  providing  for  cessation  of  liability  upon  delivery  to  connecting  car- 
rier is  valid.    60  n. 

Contracts  relieving  carrier  from  liability  ;  validity  of.  Missouri  Pac.  R.  Co. 
«.  Harris,  (Tex.).    107. 

Cow  killed.  Contract  limiting  liabilitv.  The  aeent  of  the  plaintiff  brought 
a  cow  to  a  railroad  connecting  wiUi  the  defendant's  road  for  shipment 
The  affent  signed  a  shipping  agreement  in  which  it  was  provided  that  the 
defendant  assumed  no  liability  for  injuries  to  the  animal,  except  from 
collision  of  trains,  in  whicli-  case  it  was  not  to  be  liable  for  a  greater  sum 
than  that  specified  in  the  agreement,  namely,  seventy-flve  dollars.  Cows 
of  greater  value  were  to  be  charged  at  an  additional  rate.  While  in  the 
course  of  transportation,  tlie  cow  was  injured  by  fire,  and  died  in  conse- 
quence. HM,  that  the  plaintiff  was  bound  by  the  shipping  agreement 
signed  by  his  agent,  and  tlie  liability  of  the  defendant  was  limited  to  the 
value  expressed  therein.    Hill  v.  Bost.  H.  T.  &  W.  R  Co.  (Mass.).    87. 

Delav  by  flood.  Liability.  Where  the  transportntiou  of  freight,  perishable 
m  its  nature,  is  interrupted  and  delayed  by  a  flood  in  a  river  which  the 
track  of  the  railroad  crosses,  and  the  freight  decays,  and  there  is  no  neg- 
ligence on  the  part  of  tlie  common  carrier  in  taking  care  of  the  freight  or 
otherwise,  the  loss  is  attributable  to  the  flood  as  an  act  of  God,  and  the 
carrier  is  not  liable.    Norris  v.  Savannah,  F.  &  W.  R:  Co.  (Fla.).    66. 

Delay  b^  flood.  Notiflcation.  The  mere  failure  to  notify  the  consignor  or 
consignee  of  the  detention,  ?ield  not  to  render  the  carrier  liable;  the 
freight  being  promptly  delivered  as  soon  as  the  subsidence  of  the  waters 
rendered  a  continuance  of  the  transportation  and  a  delivery  possible,  and 
no  negligence  in  taking  care  of  the  freight  appearing,  and  there  being  no 
evidence  to  show  that  the  damage  sustained  would  have  been  dimin- 
ished, or  to  what  extent,  if  such  notice  had  been  given.  Norris  v. 
Savannah,  F.  A  W.  R  Co.  (Fla.).    66. 

Delay  by  flood.  That  a  similar  flood  had  occurred  once  in  each  of  the  two 
preceding  years,  but  the  carrier  had  not,  by  changing  the  construction 
of  its  road,  or  providing  other  means  of  crossing  the  river,  avoided  the 
detention,  does  not  render  him  liable;  such  floods  being  up  to  the  time  of 
the  trial  of  the  cause  otherwise  unprecedented.  Norris  v.  Savannah  F. 
A  W.  R  Co.    66. 

Delay:  damages  for.  The  plaintiffs,  who  were  engaged  in  gathering  crude 
turpentine,  and  manufacturing  it  into  spirits  and  rosin,  delivered  to  the 
defendant  a  still-worm  to  be  transported  to  their  works.  The  worm  was 
delivered  by  the  defendants  to  a  connecting  carrier,  and  by  it  carried  to 
the  wrong  place  and  delivered  to  the  wrong  parties.  After  much  time 
and  expense  spent  in  endeavoring  to  trace  the  worm,  it  was  Anally  re- 
covered by  the  plaintiffs.  During  that  time  the  still  had  to  lie  idle  and 
the  tree-boxes  from  which  the  crude  gum  was  gathered  ran  over  for  want 
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of  barrels  in  which  to  deposit  it,  and  much  of  the  gum  was  wasted, 
whereby  plaititiffs  sustainesd  considerable  damage.  Sdd,  (1)  That  the 
defendant  was  liable  for  the  failure  of  the  connecting  carrier  to  make  a 

Srompt  delivery.  (2)  That  if  the  jurjr  find  that  the  loss  of  the  gum  was 
irectly,  although  not  altogether,  attributable  to  the  delay,  and  reason- 
able care  and  prudence  could  not  have  prevented  it,  the  defendant  was 
liable  for  its  loss.  (8)  That  the  necessary  expenses  of  the  plaintiffs  in 
finding  the  still-worm  should  be  included  in  the  damages  assessed. 
Savannah  F.  &  W.  R.  Co.  v.  Pritcbard  (Qa.).    57. 

Diversion  of  traffic  by  carrier.  A  shipper  who  receives  a  bill  of  lading  for 
ffoods  consigned  to  a  point  beyond  the  terminus  of  the  initial  carrier*s 
une  authorizes  the  initial  carrier  to  select  any  reasonable  or  usual  direct 
route  by  which  to  forward,  after  the  goods  reach  the  end  of  his  line,  un- 
less the  particular  lii\e  by  which  the  goods  consigned  are  to  be  forwarded 
is  designated  in  the  bill  of  lading.  If  the  bill  be  silent  in  respect  to  the 
line  by  which  the  goods  are  to  be  forwarded,  parol  evidence  will  not  be 
admitted  to  show  that  a  special  line  was  agreed  upon.  8now  «.  Indiana 
B.  &  W.  R.  Co.  (Ind.).    77. 

Diversion  of  traffic.  Transportation  beyond  lines.  Special  instructions  to 
first  carrier  as  to  forwarding.  Notice  of  special  instructions.  Lien  for 
freight.     Plaintiffs.    81  n. 

Duty  of  carrier  to  protect  passenger  from  insult,  assault,  or  injury.     188  n. 

Freight:  collector  of  customs  not  authorized  to  collect.  A  collector  of  cus- 
toms is  not  autliorized  by  the  provisions  of  the  Act  of  June,  1880,  c.  902, 
21  Stat.  178,  to  collect  the  freight  upon  the  transported  goods,  or  to  re- 
ceive it  for  the  lien  holder;  and  if  a  deputy  collector  who  acts  as  cashier 
of  this  collector  does  so  collect  or  receive  the  freight,  his  act  is  an  unoffi- 
cial act,  which  entails  no  official  responsibility  upon  the  collector,  his 
superior.    Cleveland,  etc.,  R.  Co.  «.  McClun^(n.  S.  S.  C).    70. 

Injury  to  cattle.  Usage  of  transportation.  An  action  was  brought  against  the 
defendant  company  to  recover  damages  for  injury  to  the  plaintiff's  live- 
stock caused  by  the  negligence  of  the  company  in  its  method  of  trans- 
portation. The  defendant  set  up  that  the  mode  of  transportation  was 
the  usual  one,  and  must  therefore  be  held  to  have  been  accepted  by  the 
plaintiff.  Held,  that  this  fact  could  not  relieve  it  from  its  obligation  to 
transport  safely,  as  its  own  usage  would  have  no  tendency  to  show  that 
it  had  adopted  a  safe  method.  Leonard  «.  Fitch  burg  K.  Co.  (Mass.). 
105. 

Insurance  by  carrier  of  goods  in  his  charge.    50  n. 

Liability  of  connecting  carrier  for  loss,  delay,  or  injury  to  freight.    60  fk 

Liability  of,  for  refusing  to  receive  freight.    56  n. 

Mails:  compensation  for  carrying:  duty  to  carry.  A  railroad  company,  in 
aid  of  whose  road  Congress  grants  land  upon  condition  that  it  shall  trans- 
port mails  at  such  price  as  Congress  may  direct,  and  that  until  the  price 
oe  thus  fixed  the  Postmaster-General  shall  have  power  to  determine  the 
same,  is  (in  the  absence  of  contracts  with  the  department  for  special  ser- 
vice with  unusual  facilities,  or  for  determined  periods)  bound  to  trans- 
port mails  (until  Congress  directs  the  rates)  at  such  reasonable  compensa- 
tion as  the  PoBtmaster.Gteneral  may  from  time  to  time  prescribe;  and 
the  continuance  by  such  company  to  transport  mails  after  the  expiration 
of  the  term  of  a  written  contract  neither  implies  that  it  is,  after  the 
Postmaster-General  has  otherwise  directed,  to  be  paid  the  same  rates  for 
transportation  which  it  was  paid  under  the  written  contract,  nor  that  the 
contract  is  renewed  for  any  specific  term  for  which  contracts  of  the  Post- 
Office  Department  may  usually  be  made.  Jacksonville,  etc.,  R.  Co.  v. 
United  Slates  (U.  S.  S.  C).    82. 

Not  liable  for  loss  by  act  of  God.    70  n. 

Overcharge  in  rates:  plaintiff   ?ield   not  entitled  to  recover.    Natl.  Tube 
Works,  «.  Balto.  &  O.  R  Co.  (Penu.).    18. 
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Overcharge.  Plaintiff,  a*manufacturing|corporation,  had  been  a  shipper  for 
Beveral  years  over  the  road  of  the  defendant  company.  It  was  charged 
for  its  trafOic  to  a  certain  point  where  defendant's  road  connected  with 
another  road,  fifty  cents  per  ton,  or  at  the  rate  of  ten  cents  per  ton  per 
mile,  the  distance  bein^,  as  was  supposed,  five  miles.    Plaintiff,  subse- 

Suently  becoming  dissatisfied  with  the  rates  it  was  receiving,  caused  the 
istance  to  be  measured,  and  learned  that  it  was  but  four  aind  nine  tenths 
miles.  It  also  contended  that  under  the  Act  of  1846  the  freight  rates 
which  the  defendant,  bv  the  fourteenth  section  of  the  Act  of  1887  ^as 
entitled  to  charge,  haa  been  reduced,  and  that  plaintiff  could  legally 
charge  but  eight  cents  per  ton.  Suit  was  brought  to  recover  sums  paid 
in  excess  above  this  rate.  EM,  that  the  Act  of  1846  did  not  operate  to 
reduce  the  ratesi  and  that  the  defendant  was  entitled  to  charge  ten  cents 
X)er  ton;  that  even  though  the  distance  was  but  four  and  nine  tenths 
miles,  yet  as  there  were  various  terminal  services,  switching,  •etc.,  that 
were  performed  by  the  defendant,  for  which  it  was  entitled  to  a  reason- 
able amount,  plaintiff  was  not  entitled  to  recover.  Natl.  Tube  Works 
V.  Balto.  A  O.  R.  CJo.  (Pa.).    18. 

Pooling  contract  held  unlawful.  Mo.  Pac.  R.  Co.  v.  Tex.  &  P.  R  Co.  (U. 
a  C.  C.  La.)."    1. 

Preference  in  rates  and  business  of  one  connecting  line  is  a  discrimination 
against  other  connecting  lines.  Mo.  Pac.  R.  Co.  v.  Tex.  &  P.  R.  Co. 
(tJ.  S.  C.  C.  La.).    1. 

Pro-  rating  contract  with  connecting  carrier  is  not  unlawful.  Mo.  Pac.  R 
Co.  V,  Tex.  &  P.  R  Co.  (U.  8.  C.  C.  La.).   1. 

Stoppage  in  transit.  The  freight  on  goods  transported  by  a  railroad  company 
was  paid  by  the  consignee,  and  the  goods  receipted  for,  and  left  in  the 
depot  to  be  called  for.  Afterwards,  the  agent  of  the  railroad  company 
discovered,  upon  opening  his  mail,  that  he  had  instructions  not  to  de- 
liver them.  Eeidt  that  it  was  too  late  to  exercise  the  right  of  stoppage  in 
trantUu,  and  that  the  goods  were  then  subject  to  attachment  by  a  cred- 
itor of  the  vendee.    Langstaff  v.  Stix  (Miss.).    85. 

Valuation  of  goods  by  shipper.    Recovery  in  case  of  loss.    89  n. 

Where  cattle  were  iujurea  in  the  course  of  their  transportation  from  the 
wharf  at  Boston  to  the  quarantine  grounds,  in  estimating  the  damages  it 
is  not  error  to  admit  evidence  as  to  the  injury  to  the  herd  if  it  had  at  its 
arrival  been  put  up  for  sale,  having  regard  to  its  market  value  at  the  time 
in  the  nearest  place  to  the  quarantine  grounds  the  witness  knew  of 
where  there  was  a  market  for  it,  and  the  cost  of  getting  it  there  and  the 
risk.    Leonard  v.  Fltchburg  R.  Co.  (Mass.).    105. 

OOMXOV  LAW. 

The  courts  of  this  State  (Kansas,)  may,  take  judicial  notice  of  the  common 
law  of  Kansas,  and  what  it  would  be  except  for  our  own  statutes  and  our 
own  written  law;  and,  for  this  purpose,  the  courts  of  this  State  ma}r  take 
judicial  notice  of  all  the  judicial  decisions  in  this  country,  and  in  all 
other  countries  which  have  adopted  the  common  law  of  England;  but 
for  the  purpose  that  the  courts  of  this  State  shall  know  as  a  fact,  in  a 
particular  case,  what  the  common  law  of  some  other  State  is,  such  law 
must  be  proved  as  any  other  fact.  St.  Louis,  etc.,  R.  Co.  v.  Weaver 
(Kan.).    841. 

Where  a  cause  of  action  involves  as  a  question  of  fact  what  the  common  law 
of  some  other  State  is,  it  will  be  held  that  the  common  law  of  such  other 
State  is  the  same  as  that  of  Kansas,  unless  it  is  shown  by  the  evidence  to 
be  otherwise;  and.'when  it  is  thus  shown  by  the  evidence  to  be  otherwise, 
it  will  govern  as  it  is  thus  shown  to  be.  St.  Louis,  etc.,  R.  Co.  v. 
Weaver  (Kan.).    841. 
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I  See  ADMiNnTR^TOB. 

AottoDB,  whether  allowed  by  statute  or  common  law,  brought  to  reoover  for 

Sereonal  injuries,  are  transitory;  thus,  on  demurrer,  it  appeared  that  the 
efendant  company  existed  under  the  laws  of  this  State,  and  was  oper> 
ating  a  certain  railroad  in  the  Province  of  Quebec,  and  it  was  held  that 
the  plaintiff  could  sustain  an  action  against  the  defendant  for  personal 
injuries  all^;ed  to  have  been  fiustaineaby  him  in  said  province  through 
the  neglect  of  the  defendant  to  comply  with  the  statute  law  of  that  prov- 
ince.   McLeod  V.  Conn.  &  Pass.  R.  R.  Ck).  (Yt.).    644. 

Ittght  to  sue  for  injury  in  foreign  State.  Under  Pub.  St.  Mass.  c.  165,  §  1, 
an  action  cannot  be  maintained  in  this  State  by  an  administrator  against 
a  railroad,  operating  a  continuous  line  in  Massachysetts  and  Connecticut, 
for  injuries  received  by  the  intestate  through  the  negligence  of  the  de- 
fendant while  the  intestate  was  travelling  over  its  road  in  Connecticut, 
where  the  statutes  of  that  State  do  not  provide  for  the  survival  of  such 
actions;  and  especially  if  their  statutes  provide  for  the  indiptment  of  a 
railroad  company  in  such  cases,  and  for  a  fine  which  is  for  the  benefit  of 
certain  relatives  of  the  deceased.  Davis  v.  New  York,  etc.,  R.  Co. 
(Mass.).    228. 

The  fact  that  the  connection  between  petitioner's  lines  and  respondent's  lines 
is  not  in  Texas,  but  in  Louisiana,  does  not  render  the  laws  of  Texas  in- 
effective, as  the  contract  under  consideration  (a  pro-rating  contract)  was 
made  with  railway  lines  in  Texas,  with  reference  entirely  to  business  in- 
terchanged in  Texas.  Mo.  P&c.  R.  Co.  v,  Tex.  ^S;  P.  R  Co.  (U.  S.  C.  C. 
La.).    1. 

connnrTiovAL  law. 

See  Lease. 

A  liberal  construction  should  be  given  to  a  clause  in  a  constitution  or  charter 

groviding' that  "  no  bill  shall  contain  more  than  one  subject,  which  shall 
e  clearly  expressed  in  the  title."  Bergman n  et  al  v,  St.  L.,  L  M.  &  Sr 
R  Co.  (Missouri).    688. 

A  section  providing  for  the  giving  of  danger  signals,  and  for  the  equipment 
of  railfoad  cars,  is  embraced  in  the  title  of  an  ordinance  entitled  '''An 
ordinance  to  regulate  the  speed  within  the  city  limits  of  cars  and  locomo- 
tives propelled  by  steam."  Bergmann  et  al  «.  St.  L.,  I.  M.  &  S.  R.  Co. 
(Missouri).    688. 

Right  to  trial  bv  jury.  The  fact  that  Rev.  St  Tex.,  arts.  1284>1286,  provides 
for  a  jury  for  defendants  in  case  judgment  is  rendered  by  default,  but  do 
not  expressly  give  this  privilege  to  the  plaintiff,  does  not  deprive  him  of 
that  right,  as  it  is  customary  in  procedure  at  common  law,  and  is  guaran- 
teed by  the  Bill  of  Rights.    Central  &  M.  R.  Co.  v.  Morris  (Tex.).    60. 

COVTBAOT. 

Opinion  of  one  party  to  a  contract  of  carriage  as  to  the  liability  for  loss  or 
delay  occurring  on  a  connecting  line,  such  opinion  not  being  known  to 
the  other  party,  does  not  affect  the  legal  construction  of  the  contract. 
Savannah  P.  &  W.  R  Co.  «.  Pritchard  (Ga.).    67. 

To  furnish  cars.    See  Common  Cabbier. 

OOBPOBATIOV. 

Domestic.  A  corporation  formed  by  a  consolidation  of  a  domestic  and  a  for- 
eign corporation,  pursuant  to  chapter  94,  Gkn.  Laws  Minn.  1881,  must  be 
deemed  a  *'  domestic  corporation."  In  re  St.  Paul,  etc.,  R  Co.  v.  Minne- 
sota, etc.,  R  Co.  (Minn.).    266. 
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A  ndlwiur  company  which  purchases  the  road  of  another  company  daring  the 
pendency  of  an  app«il  from  an  award  of  damages  in  a  condemnation  pro- 
ceeding to  obtain  a  rieht  of  wav  for  ihe  road  purchased,  is  liable  for  the 
costs  incurred  ^n  such  appeal  by  the  company  from  which  the  road  is 
purchased.    Frankel  v.  Chicago,  etc.,  R  Co.  (Iowa).    257. 

Enforcing  judgment  for.  In  an  action  in  equity  to  enforce  a  Judgment  for 
costs,  where  it  appears  that  the  plaintiff  has  not  paid  all  the  costs  taxed, 
a  decree  enforcing  the  payment  of  the  judgment  will  be  so  made  as  to 
provide  that  the  costs,  when  collected,  shall  be  paid  to  the  persons  en- 
titled to  them.    Frankel  v.  Chicago,  etc.,  R  Co.  (Iowa).    257. 

Filing  a  bond  by  leaye  of  court  is  a  compliance  with  the  statute  requiring  a 
lK>nd  for  costs  in  actions  ex  dslicto.  Hobson  v.  New  Mexico,  etc.,  R 
Co.  (Arizona).    860. 

0B088IVG. 

See  Negligence. 

A  boy  seventeen  years  old  was  passing  over  the  crossing  of  defendant's  road, 
on  Catalan  Street,  in  the  night-time.  An  en^ne  running  backwards  at 
at  unlawful  rate  of  speed,  and  without  a  headlight  or  other  lij^ht  to  signal 
or  indicate  its  approach,  ran  over  the  boy  and  killed  him.  The  evidence 
showed  that  the  night  was  dark,  and  that  the  defendants  did  not  ring  the 
bell  or  keep  it  ringing  while  they  were  passing  over  the  crossing.  The 
father  brought  action  aeainst  the  company  to  recover  damages  for  the 
death  of  his  son.  The  defendant  asked  the  court  to  instruct  the  jury  as 
follows:  "  That  if  deceased  could  have  avoided  the  collision  by  getting 
down  from  his  cart  and  leading  his  horse  across  the  track,  then  the  ver- 
dict must  be  for  defendant;  or  that  if  the  conditions  were  unfavorable  to 
deceased  hearing  the  approach  of  the  engine,  or  there  were  obstructions 
on  the  side  of  the  track  which  obscured  his  view  of  the  track,  it  was  the 
duty  of  deceased  to  get  down  from  his  cart  and  go  in  advance  of  his 
team  until  he  could  see  that  the  track  was  clear  before  getting  on  it,  and 
that  his  failure  to  do  so.  under  the  circumstances  of  the  case,  was  such 
contributory  negligence  as  to  prevent  a  recovery."  11^,  that  the  in- 
structions were  not  acceptable.  Huckshold  v.  St.  Louis,  etc.,  R  Co. 
(Mo.).    659. 

Contributory  negligence.    680  n,  688  n. 

Contributory  negligence.  It  is  contributory  negligence  for  an  adult  in  the 
full  possession  of  all  his  faculties,  and  familiar  with  the  crossing  and  the 
movement  of  the  cars,  to  attempt  to  cross  a  railroad  in  front  of  a  moy- 
ing  engine  in  full  view  and  within  ten  or  twelve  feet  from  it.  Baltimore 
&  O.  R  Co.l.  Mali  (Md.).    628. 

Crossing:  obstruction  of .     Injury  to  boy.    680  n. 

Crossing.    Reversing  engine  without  warning.    681  n. 

Defective  crossing.    684  n. 

Duties  at.  The  plaintiff  was  struck  by  a  train  of  cars  of  defendant.  In  an 
action  for  damages,  it  was  held,  that  the  duties,  obligations,  and  rights  of 
railroads  and  of  hiehwav  travellers  at  a  point  of  intersection  are  mutual 
and  reciprocal,  and  both  must  use  such  care  as  a  prudent  man  would 
under  like  circumstances.    Balto.  A  O.  R  Co.  v,  OwingB(Md.).    689. 

Duty  of  traveller  at.,   678  n. 

Failure  to  signal.  Suit  was  instituted  by  plaintiff  to  recover  damages  for  the 
killing  of  her  husband  on  a  public  road,  by  reason  of  the  negligence  of 
defendant  in  failing  to  rin^  its  bell  or  sound  a  whistle  at  the  distance  of 
eighty  rods  from  th^crossmg.  Held,  that  if  the  negligence  of  plaintiff's 
husband  contributed  directly  to  the  injury  complained  of,  he  could  not 
recover.    Petty  v.  Hannibal,  etc.,  R  Co.  (Mo.).    618. 

Failure  to  signal.  Assuming  that  he  heard  the  noise  of  the  train,  still  it 
would  not  be,  as  a  matter  of  law,  negligence  for  him  to  proceed  on  his 
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way,  inasmuch  as  the  deceased  might  have  concluded  that  the  approach- 
in|  train  was  more  than  eighty  r^ls  from  the  crossing,  and  that  it  was 
saie  for  him  to  proceed  on  liis  way,  relying  upon  the  presumption  that 
the  defendant  would  not  disobey  tlie  law  in  failing  to  notify  him  of  its 
approach  by  rin^ng  its  bell  or  sounding  its  whistle  when  it  came  within 
a  quarter  of  a  mile  of  the  crossing,  to  which  notice  he  was  by  law  entitled, 
and  which  it  was  the  duty  of  defendant  to  give.  Petty  v.  Hannibal,  etc., 
R.  Co.  (Mo.).    618. 

Failure  to  whistle.    Negligence.    680  n. 

Familiarity  with.  A  prayer  was  offered  by  defendant  which  instructed  the 
jury  that  they  were  entitled  to  consider  the  familiarity  of  plaintiff  with 
tracks  and  their  use.  Held,  that  it  should  be  refused.  Baltimore  &  O. 
R.  Co.  V.  Mali  (Md.).    628. 

Flagman:  absence  of ;  evidence  of.    681  n. 

Grade:  power  of  legislature  over.    679  n. 

Injury  at  crossing.    Absence  of  contributory  negligence.    683  n. 

Iniury  at  crossing.    681  n. 

Injury.    Failure  to  stop  at  street  crossing.    688  ft. 

Injury  from  failure  to  signal.    681  ft. 

Injury  to  street  crossing.    684  n. 

It  IS  necessary  that  the  State  board  determine  the  manner  and  conditiona  of 
making  a  crossing  before  the  probate  court  may  assume  anv  power  to 
make  the  crossing,  even  after  condemnation.  Detroit,  L.  &  N.  R.  Co.  v. 
Probate  Court  (Mich.).    285. 

Look  and  listen.    644. 

"  Look  and  listen"  doctrine.    644  n. 

Looking  and  listening.  Although  it  may  be  the  dutjr  of  a  person  to  look  up 
and  down  the  track  of  a  crossing,  still  if  by  looking  he  could  not  see  the 
train,  negligence  in  not  looking  cannot  be  imputed  to  him.  Whether  a 
person  could  have  heard  the  train  by  stopping  and  listening  is  a  question 
for  the  jury.    Petty  v.  Hannibal,  etc.,  R  Co.  (Mo.).    618. 

Looking  and  listening.  It  was  the  duty  of  the  deceased  to  stop  and  look  and 
listen  for  a  train,  and  if  he  failed  to  do  so  he  was  guilty  of  such  negli- 
gence that  he  could  not  recover,  unless  the  engineer  did  not  see  the  peril 
the  deceased  was  in.  in  time  to  avoid  the  injury.  Donohue  «.  St.  Louis, 
etc.,  R.  Co.  (Mo.).    673. 

Looking  and  listening.  Persons  travelling  on  a  highway  which  is  crossed  by 
a  railway  are  bound,  on  approaching  a  crossing,  to  look  and  listen,  if  by 
so  doing  thev  can  discover  the  proximity  of  a  moving  train;  and  the 
omission  to  do  so  is  an  omission  of  ordinary  care  which  will  prevent 
their  recovering  for  an  injury  which  mi^ht  have  been  avoided  if  thev 
had  used  their  faculties  of  sight  and  hearmg.  Mynning  v.  Detroit,  L.  & 
N.  R.  Co.  (Mich.).    665. 

Negligence.    Negative  testimony.    680  n. 

Obstruction  of  crossing.    685  n. 

Presumption  of  contributory  negligence.    681  n. 

PrimafacU  case  of  negligence.  By  Mo.  Acts  1881,  p.  79,  amendment  to  sec- 
tion 806,  a  prima^ade  case  is  made  where  a  person  suing  for  damages 
sustained  at  the  crossing  by  a  railroad  of  a  public  road  or  street  shows 
that  neither  the  bell  of  the  engine  was  rung  nor  whistle  sounded,  as  re- 
quired by  statute;  and  the  burden  of  rebutting  it  is  cast  upon  the  cor- 
poration.   Huckshold  V.  St.  Louis,  etc.,  R.  Co.  (Mo.).    659. 

Public  way  over.  Whether  the  construction  of  a  crossing  over  a  railroad  is 
such  as  of  itself  to  amount  to  an  invitation,  or  evidence  for  the  jury  of 
an  invitation  by  the  railroad  company  to  the  public  to  use  the  same  for 
its  convenience,  must  be  determmed  by  considering  whether  the  con- 
struction was  such  as  reasonably  to  induce  the  public  to  believe  that  the 
crossing  was  a  public  way.    Wright  i).  R.  R.  Co.  (Mass.).    652. 

Railroad  companies  crossing  over  another  road.  Injunction.  Crossbill. 
Settling  all^rights  by  one  decree.    679  ft. 
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Railroads  crossing  each  other.    Changing  grade.    686  n. 

Railroad  in  process  of  repair.    684  n. 

Railway  crossing.    Failure  to  signal.    683  n. 

Roads  crossing  each  other:  injunction  to  prevent.    679  n. 

Standing  cars.     Shying  horses.    686  n. 

Statute  in  Michigan  in  relation  to  making  railroad  crossings  contemplates 
that  the  crossing  shall  be  made  under  or  over  the  existing  road  if  possi- 
ble, but  it  does  not  contemplate  or  authorize  the  road  making  the  cross- 
ing, even  where  the  condemnation  is  regular,  to  use  its  own  discretion  in 
making  it,  or  to  disturb  the  old  road  or  change  its  grade.  Toledo,  A.  A. 
&  N.  M.  R.  Co.  V,  Detroit.  L.  &  N.  R.  Co.  (Mich.).    280. 

The  deceased  was  driving  over  a  crossing  a  one-horse  spring  wagon.  The 
evidence  showed  that  there  were  three  tracks  at  the  crossing,  and  that 
the  train  could  not  be  seen  except  from  the  middle  track.  The  horse  of 
the  deceased  was  on  the  further  track  when  he  first  saw  the  train,  and  he 
whipped  him  to  get  across.  The  train  was  movine  at  such  speed  that 
the  deceased  was  unable  to  get  out  of  its  way.  He  was  struck  by  the 
«ngine  and  killed.  The  train  was  going  between  16  and  80  miles  an 
hour,  though  by  the  city  ordinances  limited  to  6  miles.  The  engineer 
had  a  view  from  one  to  three  hundred  yards  of  the  perilous  position  of 
the  deceased.  No  whistle  or  bell  was  sounded.  The  widow  brought 
action  for  damages  for  the  death  of  her  husband.  Held,  that  a  demurrer 
to  the  evidence  should  not  be  sustained.  Donohue  v,  St.  Louis,  etc.,  R 
Co.  (Mo.).    678. 

Train  obstruction.    Cross-walk.    Child  injured.    681  n. 


CV8T0M8. 

CoUector  of:  right  to  collect  for  freight.    Cleyeland,  etc.,  R  Co.  v.  McClung 
(U.  8.  8.  C).    70. 


DAXAOES. 

See  EioNBNT  Dokain. 

Building  of  railroad  in  street.  In  an  action  for  damages  against  a  company 
which  carried  granite  from  its  quarry  to  the  main  line  of  a  railroad  by 
means  of  a  railroad  of  its  own,  which  passed  through  the  street  of  a 
village,  and  by  reason  of  which  it  was  alleged  that  injury  resulted  to  the 
owners  of  property  abutting  on  the  street,  danger  of  possible  collision  of 
animals  and  persons  with  the  trains  running  on  the  track  along  the 
street,  or  of  persons  or  animals  being  thereby  frightened,  were  not 
elements  of  damages.    Guess  v.  Stone  Mt.,  etc.,  Co.  (Qa.).    286. 

Elements  of.  In  assessing  the  damages,  the  jury  may  consider  the  character 
of  the  injuries  received  by  plaintiff,  how  far  they  disabled  him  from  pur- 
suing his  ordinary  occupation,  and  also  the  physical  and  mental  suffering 
to  which  he  was  subjected  by  reason  of  such  injuries;  and  they  may 
allow  such  damages  as  in  their  judgment  would  lie  a  fair  and  just  com- 
pensation for  the  same.    B.  &  O.  R.  Co.  v.  Rean  (Maryland).    SoO. 

Exemplary.    458  n. 

Fifteen  thousand  dollars  is  not  excessive  damages  for  the  loss  of  both  legs  by 
a  healthy  man  of  46  years  of  age.  Hobson  d.  New  Mexico,  etc.,  R  Co. 
(Arizona).    860. 

For  injury  to  herd  of  cattle.    Leonard  v.  FitchburgR  Co.  (Mass.]).    105. 

For  wrongful  delivery  of  goods  to  consignee  instead  of  to  his  assignee. 
Mass.  li.  &  T.  Co.  V.  Fitchburg  R.  Co.  (Mass.).    89. 

Measure  of  damages  for  leaving  pasture  open.    684  n. 

Punitive.  The  prompt  discharge  of  an  agent  by  the  company  upon  being 
advised  of  his  misconduct,  and  the  repudiation  of  his  act  would  exclude 
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altogether  the  right  of  the  plaintifl  to  recoTer  additional  damages  "  to 
deter  the  wroDgdoer  from  repeating  the  treflpass,"  but  would  not  prevent 
the  Jury  from  giving  additional  damages  "as  compensation  for  the 
viroundea  feeling  of  the  plaintiff."  Western  ft  A.  R  Co.  c.  Turner  (€la.). 
465. 

BIATH. 

See  Abatemsht. 

Action  by  administrator  of  one  State  to  recover  for  death  caused  in  another 
State.    227  n. 

Widow  may  sue.  A  widow  may  recover  for  the  homicide  of  her  husband; 
'  she  will  have  a  right  of  action  whenever  the  husband,  had  he  lived, 
would  have  had  such  right,  and  whatever  would  have  been  a  ^ood  de- 
fence to  his  suit,  bad  he  lived,  will  be  equally  available  agamst  one 
brought  by  her.    Berry  v.  Northeastern  R  (da.).    870. 

DBXUBBXS. 

That  negligence  is  not  alleged  with  sufficient  particularity  cannot  be  raised 
bv  general  demurrer,  and  it  is  too  late  to  raise  the  question  after  answer. 
Hobson  e.  New  Mexico,  etc,  R  Co.  (Arizona).    880. 

sncanmrATioir. 

Pooling  contract  held  unlawful.  Mo.  Pac.  R.  Co.  e.  Tex.  ft  P.  R  Oa 
(UT  S.  C.  C.  La.).    1. 

Preference  in  rates  and  business  of  one  connecting  line  is  a  discrimination 
against  other  connecting  lines.  Mo.  Pac.  R  Co.  c.  Tex.  ft  P.  R  Co. 
(U.  8.  C.  C.  La.).     1. 

Pro-ratiug  contract  is  not.  As  a  general  proposition,  where  a  railroad  com- 
pany is  not  restricted  by  its  charter  or  the  law  of  the  land,  it  is  not  un- 
lawful for  it  to  make  an  arrangement  for  special  purposes  for  the  le^^ti. 
mate  increase  of  its  business,  or  for  a  carrier  to  pro  rate  through  freight 
with  one  and  not  with  another,  the  only  question  being  whether  the  rate 
to  the  complaining  party  is  reasonable.  Mo.  Paa  R  Co.  e.  Tex.  ft  P. 
R.  Co.  (U.  S.  C.  C.  La.).    1. 

BASEXnrT. 

Invitation  to  cross  tracks:  what  amounts  to.    659  n» 
Public  user.    Foot-path  crossing.    659. 

umrxHT  DoxAiir. 

See  Costs;  Crossings;  Practicb. 

Appoiotment  of  commissioners  of  Jury  of  appraisal  is  a  proceeding  of  a 
mixed  character,  involving  no  strictly  judicial  powers  in  the  probste 
court  itself,  which,  although  declared  a  court  of  record,  is  nevertheless 
an  inferior  court,  and  its  proceedings  subject  to  review  on  litigated  ques- 
tions. It  has  no  power  to  stay  proceedings  in  any  court  in  the  State 
where  parties  might  litigate  the  trespass  committed  by  the  railroad  com- 
pany, and  the  legislature  can  confer  no  such  power  upon  it.  Detroit,  L. 
ft  li.  R  Co.  v.  Probate  Court  (Mich.).    885. 

Compensation.  Application  between  mortgagor  and  mortgagee.  In  case  of 
proceedings  to  condemn  real  estate  tipon  which  there  is  a  mortgage  of 


INDEX.  701 


SMIHSVT  MKMS—Ckmtinued, 


record,  the  condemnation  money  found  due  the  owner  of  the  land  should 
he  applied,  first,  to  the  payment  of  the  amount  due  upon  the  mortgage, 
and  tne  renuunder  to  the  holder  of  the  legal  title.  In  case  such  pay- 
ment is  not  made  or  tendered  to  the  mortgagee  by  proper  notice  of  the 
proceeding,  he  is  not  affected  thereby,  and  may  foreclose  his  mortgage, 
as  against  the  railroad  company,  by  proper  action.  Dodge  v.  Omaha  & 
B.  W.  R.  Co.  (Neb.).    200. 

Compensation^:  who  entitled  to.    A  judgment  creditor  of  the  remainderman 
of  a  life  estate  can  assert  no  claim  to  any  part  of  said  money  during  the 
continuance  of  the  life  estate.    Kansas  City,  etc.,  R.  Co.  v.  Wearer . 
(Mo.).    247. 

Compensation:  who  entitled  to.  The  owner  of  a  life  estate  in  land  con- 
demned for  a  right  of  way  for  a  railroad  is  entitled  to  the  same  estate 
in  the  money  paid  into  court  jander  the  condemnation  proceedings. 
Kansas  City,  etc..  R.  Co.  v.  Weaver  (Mo.).    247. 

Condemnation  of  minor's  property.  The  land  of  minors  cannot  he  condemned 

for  railroad  purposes  without  ndaking  their  giuirdians  defendants  in  the 

condemnation  proceeding.    In  case  they  liave  no  regular  guardian,  ^ar- 

>     dians  a<2  litem  should  Im  appointed.    Mo.  Pac.  R.  Co.  v.  Carter  (Mo.). 

249. 

Condemnation  of  mortgaged  property.    265  n. 

Condemnation  of  station  yard.  A  railroad  company  will  be  restrained  from 
proceedings  to  take,  under  the  right  of  eminent  domain,  a  portion  of  the 
yard  of  another  railroad  company,  where  the  location  of  its  road  through 
plaintiff's  yard  is  a  matter  of  economy,  and  not  of  necessity,  and  defend- 
ant can  reach  its  terminus  by  another  route.  Pittsburgh  J.  R.  Co.'s  Ap- 
peal (Pa.}.    266. 

Continuance  in  possession  pending  proceedings.  The  Probate  Court  may  au- 
thorize a  railroad  company,  which  has-niade  one  unsuccessful  attempt  to 
carry  throueh  condemnation  proceedings  under  the  general  railroad  laws, 
and  a  second  application  is  made  for  defect  in  title,  to  continue  in  pos- 
session, and  if  not  in  possession,  to  take  possession,  until  final  conclusion 
of  the  proceedings,  and  may  stay  all  actions  or  proceedings  against  the 
corporation  on  its  filing  security  or  paying  into  court  a  sufiicient  sum. 
Detroit,  L.  &  N.  R.  Co.  c.  Probate  Court  (Mich.).    285. 

Crossing  premises  of  another  company  when  necessity  shown.    270  n. 

Damages:  amount  of.  The  actual  damage  sustained  by  the  property  owners 
in  consequence  of  the  building  of  tne  road  and  the  use  of  the  engine 
thereon  was  what  they  were  entitled  to  recover.  If  these  damages  did  not 
exceed  the  increase  in  value  of  the  property  by  reason  of  the  company's 
improvements,  they  suffered  no  injury,  and  evidence  to  show  such  in« 
crease  in  value  was  admissible.    Guess  v.  Stone,  etc.,  R  Co.  (€ki.).    286. 

Damages:  measure  of.  When  the  land  of  a  railroad  company  is  taken  for  a 
right  of  wav  for  another  company  for  a  crossing,  under  the  condemna- 
tion proceedings  provided  by  law,  the  measure  of  dama^  to  which  the 
owner  is  entitled  is  the  value  of  the  land,  and,  in  addition  thereto,  any 
additional  expenses  created  in  the  ordinary  use  of  his  road,  and  any  other 
injury  or  damage  to  its  track,  right  of  way,  or  franchise  occasioned  by 
the  crossing,  and  which  may  properly  be  considered  as.  the  natural,  nec- 
essary, and  approximate  cause  thereof.  Toledo,  A.  A.  ft  N.  R  Co.  v. 
Detroit.  L.  &  N.  R.  Co.  (Mich.).    272. 

Damaees:  rules  as  to.  In  condemnation  proceedings,  whether  the  assessment 
of  damages  be  to  the  tenant  in  fee,  for  life,  or  for  years,  the  rule  as  to 
the  measure  of  damages  is  precisely  the  same.  What  was  the  value  of  the 
property,  i.e.,  the  tenant's  interest  therein,  unaffected  by  the  injury? 
What  was  its  value  as  affected  by  the  injury?  The  difference  is  the  true 
measure  of  compensation.    Phila.  &  R  R.  Co.  v.  Qelz  (Pa.).    244. 

Discontinuance  of  road:  no  recovery  for.  The  plaintiff  in  condemnation  pro- 
ceedings cannot  recover  damages  done  to  her  land  by  reason  of  the  dis- 
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contiauance  of  a  railroad  station  on  the  land  of  another  person.    Pitts- 
burgh S.  R.  Co.  V.  Reed  (Pa.).    238. 

Disturbance  of  possession.  In  such  a  case,  if  the  company  has  power  to  con- 
demn the  land,  it  may  proceed  to  do  so,  and  be  protected  by  injunction  in 
its  possession  in  the  mean  time ;  if  it  has  not  power  to  condemn  and  equi- 
ty aemands  tliat  it  mttke  compensation,  the  court  should  ascertain  the 
compensation,  by  an  issue  or  reference;  and  compensation  may  thus  be 
fixed  even  if  the  company  has  power  to  condemn.  Paterson,  etc.,  R 
Co.  V.  Eamlah  (N.  J.).    250. 

Disturbance  of  possession.  Where  a  railroad  company  has  taken  possession 
of  land  and  constructed  iis  road  upon  it,  but  has  made  no  compensation 
to  the  land-owner,  equity  will  not  permit  it  to  be  disturbed  in  its  posses- 
sion if  in  taking  possession  it  has  acted  in  good  faith,  under  acquiescence 
of  the  owner,  or  by  mistake  as  to  the  property,  or  as  to  the  yalidity  of  the 
authority  given  it  so  to  occupy,  provided  it  makes  compensation  if  equity 
shall  so  require.    Paterson,  etc.,  R  Co.  «.  Eamlah  (N.  J.).    250. 

Bflort  to  buy  must  be  made.  Where  a  petition  filed  by  a  railroad  company 
for  the  right  of  way  over  the  land  of  another  shows  no  effort  to  obtain 
the  property  by  agreement  with  the  owner  before  taking  proceedings  for 
condemnation,  and  seeks  to  obtain  greater  rights  in  the  owner's  property 
and  franchises  than  the  law  allows  in  the  condemnation  proceedings,  the 
defect  is  Jurisdictional,  and  the  petition  must  be  dismissed.  Toledo,  A. 
A.  &  N.  M.  R  Co.  «.  Detroit,  L.  t&  N.  R  Co.  (Mich.).    272. 

Illegal  attempt  to  build  crossing  on  Saturday  night  and  Sunday:  facts  held  to 
show.  Toledo,  A.  A.  &  N.  M.  R  Co.  v.  Detroit,  L.  &  N.  R  Co.  (Mich.). 
280. 

Joint  interests  in  condemned  property,  tenant  for  life  and  remainderman's 
rights.    248  n. 

Misjoinder.  One  who  is  neither  a  resident  of  the  county  nor  of  the  judicial 
circuit  cannot  be  joined  in  the  proceeding.  Such  misjoinder,  however, 
could  only  cause  a  dismissal  as  to  him,  and  would  not  authoriase  the  court 
to  dismiss  the  whole  proceeding.    Mo.  Pac.-  R  Co.  v.  Carter  (Mo.).     249. 

Mortgagee's  rights.  Where  real  estate,  as  a  town  lot,  upon  which  there  is  a 
mortgage  duly  recorded,  is  taken  by  a  railroad  company  for  right  of  way 
purposes,  in  the  exercise  of  its  ri^ht  of  eminent  domain,  and  the  whole 
of  the  lot  is  taken,  the  condemnation  money  being  paid  to  the  mortgagor 
and  holder  of  the  legal  title,  in  an  action  against  such  railroad  company 
by  the  mortgagee  to  foreclose  the  mortgage,  the  question  as  to  whether, 
by  the  condemnation  proceedings,  the  railroad  company  acquired  the  fee 
to  the  property  or  an  easement,  is  not  deemed  material,  and  is  not  de- 
cided. The  whole  of  the  property  being  taken,  the  effect  upon  the  mort- 
ie*B  security  is  the  same.    Dodge  v.  Omaha  &  S.  W.  R  Co.  (Neb.). 


Parties.  Where  a  railroad  company,  in  the  exercise  of  its  right  of  eminent 
domain,  seeks  to  appropriate  private  property  to  its  own  use  for  the  pur- 
pose of  ri^ht  of  way,  by  condemnation  and  appraisement,  all  persona 
naving  an  interest  in  the  property,  including  mortgagees,  should  be  made 
parties  to  the  proceeding  by  proper  notice;  and  if  such  company  fail  se 
to  do,  and  pay  the  money  to  a  person  not  entitled  thereto,  such  proceed- 
ing and  payment  are  void  as  to  all  persons  not  parties  thereto.  Dodge  «. 
Omaha  &  8.  W.  R.  Co.  (Neb.).    260. 

Ftoceedings  in  Probate  Court.  Where  a  railroad  company  files  a  x>etition  in 
the  Probate  Ck)urt  for  the  purpose  of  condemning  land  for  a  right  of  way 
over  the  right  of  way  of  another  company.  The  same  proceedings  must 
be  had  as  in  the  condemnation  of  private  property  for  public  purposes  in 
other  cases.  Toledo  A.  A.  &  N.  M.  R  Co.  v,  Detroit^  L.  &  N.  R  Co. 
(Mich.).     272. 

Relocation  by  court.  The  Pennsylvania  Railroad  Act  of  June  19, 1871  (re- 
lating to  crossing  of  lines  of  railroads  by  other  railroads,  and  authorizing 
the  court,  if  it  is  reasonably  practicable  to  avoid  a  grade  crossing,  to  pru- 
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vent  such  crossing  at  grade  by  their  process),  does  not  apply  to  proceed- 
ings to  condemn,  and  locate  a  railroad  through  another  company's  yard; 
and  the  master,  on  a  reference,  is  not  lustifled  in  relocating  such  a  road 
under  that  statute.     Pittsburgh  R.  J.  Co.'b.  Appeal.     266.     , 

Report.  The  report  of  the  commissioners  is  insufficient  if  it  fail  to  contain  a 
specific  description  of  the  property  for  whicli  damages  are  assessed.  Mo. 
Pac.  R.  Co.  V.  Carter  (Mo.).    249. 

Taking  possession.  The  facts  that  a  railroad  company  has  been  permitted  by 
the  owner  of  land  to  take  possession  of  it  for  the  purposes  of  its  road, 
and,  with  the  necessary  expenditure,  adapt  it  to  such  Uses,  and  occupy  it 
accord ini^ly  for  a  long  time,  are  evidence  of  an  agreement  that  the  com- 
pany shall  have  the  land  upon  making  proper  compensation.  Paterson, 
etc.,  R.  Co.  V.  Kamlah  (N.  J.).    250. 

Tenant  for  years.  Damages.  A  tenant  for  years  is  the  owner  of  an  estate  in 
the  land,  and  is  entitled  to  compensation  for  an  injury  done  by  a  railroad 
or  turnpike  company  in  the  construction  of  the  road.  The  advantages 
which  the  owner  of  any  other  estate  in  the  land  may  derive  from  the 
road  cannot  be  deducted  from  the  claim  of  the  tenant  for  years.  Phila. 
in  Read.  R.  Co.  t,  Getz  (Pa.).    244. 

Venue.  Proceedings  to  condemn  land  for  railroad  purposes  must  be  brought 
in  the  county  where  the  land  lies.  Missouri  Pac.  K.  Co.  v.  Carter  (Mo.). 
249. 


18T0PFXI..     . 

By  failure  to  avoid  injury.  If  a  person,  having  voluntarily  and  wrongfally 
placed  himself  in  a  dangerous  condition,  thereby  assuming  its  risks,  rails  to 
use  the  proper  means  to  discover  the  peril,  or,  on  diivcovering  it,  fails  to 
make  exertions  to  extricate  himself,  the  concurrence  of  such  acts  and 
oniissions  makes  a  case  of  contributoiy  negligence  which  operates  as  a 
constructive  estoppel  to  a  recovery,  unless  it  is  overcome  by  the  defend- 
ant's disregard,  not  of  particular  duty  to  the  plaintiff,  but  of  the  general 
duty  not  to  inflict  wanton  or  reckless  or  intentional  injury  on  another. 
Frazer  o.  8.  &  N.  Alabama  R.  Co.  (Ala.).    665. 

By  former  judgment.  The  judgment  rendered  in  this  case  when  formerly 
before  this  court  (67  Ga.  215)  estopped  the  respondents  from  contesting 
the  right  of  the  company  to  use  this  street  for  the  purposes  of  its  road, 
as  well  as  from  calling  m  question  the  power  of  the  town  council  to  en- 
ter into  a  contract  with  tlie  company  authorizing  it.  Guess  «.  Stone, 
etc.,  Co.  (Ga.).    286. 


BVIDSVOB. 

An  injured  minor  may  be  allowed  to  testify  that  up  to  the  time  he  received 
the  injury  complained  of  he  had  never  observed  that  cars  or  engines  were 
built  with  "  double  dead  woods."  Louisville,  etc.,  R  Co.  e.  Frawley 
Ond.).    808. 

A  rule  of  a  railway  company,  defendant,  that  "  all  train  employees,  while  on 
duty,  ni-e  under  the  charge  of  conductors  of  their  respective  trains"  TiM 
admissible,  as  tending  to  show  that  the  employee  injured  was  in  the  law- 
ful discliarge  of  his  duty.  Louisville,  N.  A.  A  C.  R  Co.  v.  Frawley 
(Ind.).    30». 

Control  of  freight  train  on  hog's  back.  The  opinion  of  an  expert  as  to 
whether  a  freieht  train  crossing  a  certain  place  where  there  was  a  saff,  a 
"hog's  back, '^  and  then  a  down  grade,  should  have  been  controUed 
when  the  fore  part  was  on  the  '*  hog's  back"  bjr  applying  the  bndces  at 
the  front,  rather  than  at  the  rear,  is  not  admissible.  Bums  e.  C,  M.  ^. 
St.  P.  R  Co.  (la.).    409. 
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CroM-examinatioii.  Where  a  court  in  the  ezerdse  of  its  discretion  permits  a 
question  to  be  asked  on  cross-examination  that  is  not  strictly  a  cross  in- 
quiry, it  is  not  ffround  for  reversal  where  no  prejudice  is  shown  to  have 
resulted.    Armil  v,  C,  B.  &  Q.  R.  Co.  (Iowa.).    467. 

Custom  inadmissible.  In  action  by  n  laborer  against  a  railroad  company  to 
recover  damages  for  iDJuries  received  by  reason  of  the  neglicence  of  a 
section-master  of  the  road,  the  position,  duties,  and  powers  of  such  sec- 
tion-master having  been  proved,  it  was  irrelevant  and  unnecessary  to 
show  what  was  the  custom  of  other  section-masters  in  such  matters. 
Ck>uch  e.  Charlotte,  etc.,  R.  Co.  (8.  C).    881. 

Declarations  as  to  competency  of  servant.  The  declaration  of  the  road-master, 
who  had  authonty  to  employ  and  discharge  the  section  foreman,  that  the 
latter  was  not  "a  good  railroad  man,"  is  not  admissible  to  prove  the  fact 
that  the  section  K>reman  was  incompetent,  but  is  admissible  to  prove 
that  the  company  had  notice  of  his  incompetency  if  such  incompetency 
was  established  bv  other  evidence,  or  there  was  other  evidence  tending 
to  establish  it,  and  such  declaration  beinff  admitted,  its  effect  should  have 
been  so  controlled  by  an  instruction.  McDermott  «.  H.  &  St.  J.  R.  Co. 
(Mo.).    528. 

Declarations  of  agent.  Before  the  declarations  of  an  agent  are  admissible,  the 
party  offering  to  prove  them  must,  at  least,  give  some  evidence  tending 
to  show  that  he  had  power  to  act  for  his  principal  in  relation  to  the  mat-  I 

ter  in  hand,  and  that  the  same  was  within  the  scope  of  his  authority. 
Armil  e.  C,  B.  ^k  Q.  R  Co.  (Iowa.).    467. 

Declarations  of  agent.  Where  the  chief  civil  engineer,  having  charge  of  the 
construction  and  repairs  of  a  railroad,  and  the  division  road-master,  har- 
ing  charge  of  a  division  of  the  road  for  the  purpose  of  keeping  it  in 

§  roper  condition  and  repair,  have  a  conversation  with  r^ard  to  the  oon- 
ition  and  safety  of  a  particular  portion  of  the  road  withm  that  division, 
the  declarations  of  the  chief  civil  engineer,  made  in  such  conversation, 
may  be  given  in  evidence,  as  against  the  railroad  company,  for  the  purpose 
of  showing  that  the  railroad  company  had  notice  of  the  duigerous  condi- 
tion of  a  particular  portion  of  the  road  within  that  division.  St.  Louis, 
etc.,  R.  Co.  e.  Weaver  (Kan.).    841. 

Declarations  of  servant.  Bea  ge$((B,  Declarations  of  a  servant  are  not  compe- 
tent evidence  against  a  master,  unless  made  while  the  former  is  transact- 
ing the  business  of  the  latter*,  they  must  be  coincident  with  the  events  to 
which  they  relate,  and  not  narratives  of  what  has  past.  Devlin  e.  Wabash, 
St.  L.  &  P.  R.  R  Co.  (Mo.).    524. 

Declarations  as  res  geda.    561  n. 

Declarations.  Bes  gesia.  Declarations  of  a  switchman,  made  immediately 
after  an  accident,  and  while  he  is  still  under  the  car,  touching  the  cause 
of  the  accident,  are  competent,  as  part  of  the  res  gesUs,  Little  Rock,  M. 
R  &  T.  R  Co.  e.  Leverett  Adm'r  (Ark.).    469. 

Demurrer.  It  is  not  the  province  of  the  court  to  determine  the  weight  of  the 
evidence;  and  where  it  is  conflicting,  a  demurrer  to  the  evidence,  and  in- 
structions of  a  like  character,  are  properly  refused.  Covey  o.  Hannibal 
&  St.  J.  R  Co.  (Mo.).    882. 

Diagram:  Defendant  should  have  been  permitted  to  use  a  dia^m  in  ex- 
pl^ning  the  evidence  on  behalf  of  the  defendant.  Battishill  e.  Hum- 
phrey (Mich.).    597. 

Dnmkenness  of  engineer.    It  was  competent  to  prove  that  the  engine-driver 

was  drunk  at  the  time  of  the  accident,  as  part  of  the  res  gesta  ;  also  that 

he  was  habitually  intoxicated,  and  a  reckless  runner,  as  lending  lo  show 

that  he  was  neghgent  at  the  time  alleged.    Hobson  e.  New  Mexico,  etc., 

.    R  Co.  (Arizona).    860. 

KTidence  as  to  value  of  stalks.  Relying  upon  railways,  building  cattle- 
guards.    684  n. 

Evidence  that  the  defendant  had  sold  the  same  kind  of  ticket  to  another  per- 
son about  the  time  of  the  sale  to  plaintiff,  and  that  such  ticket  wis  used 
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without  oblectioD  by  the  company,  was  inadmiasible.    Oppenhelmer  «. 
Denver  A  R.  G.  R.  Co.  (Colo.).    1§0. 

Evidence  need  not  be  pleaded;  only  the  ultimate  facta  need  be  alleged. 
Hobson  f>.  New  Mexico,  etc.,  R  Co.  (Arizona.).    860. 

Evidence  of  plaintiff's  capacity  to  earn  wages  at  and  before  the  injury  is  com- 
petent   Louisville,  etc.,  R.  Co.  o.  Frawley(Ind.).    808. 

Evidence  of  the  relative  manner  of  coupling  cars  with  "double"  and  ''sin- 
gle" "dead woods"  is  admissible.  Louisville,  etc.,  R.  Co.  o.  Frawley 
(Ind.).    808. 

General  contradiction  improper.  In  action  af^inst  a  railroad  to  recover  for 
negligence  causing  the  death  of  plaintiff's  intestate,  it  was  improper  to 
ask  a  witness  if  he  had  not  heard  another  witness,  A.,  say  that  if  the 
railroad  could  find  a  witness  who  would  swear  that  the  decedent  had 
been  fishing  or  wading  after  the  accident,  money  would  be  no  object 
Such  evidence  tended  to  cast  a  cloud  on  the  integrity  of  all  the  railroad's 
evidence,  and  was  incompetent  except  for  the  purpose  of  contradicting  A. 
Louisville  A  N.  R.  Co.  «.  Ritter's  Adm.  (Ey.).    167. 

Impeaching  witness.  The  question  as  to  whether  a  party  may  impeach  his 
own  witness  is  largely  within  the  sound  Judicial  discretion  of  the  trial 
court;  and  although  tne  court  may  have  committed  slight  error  in  the 
present  case  in  permitting  such  an  impeachment,  yet,  under  She  circum- 
stances of  the  case,  the  supreme  court  cannot  say  that  any  material  en*or 
was  committed.    St.  Louis,  etc.,  R  Co.  «.  Weaver  (Kan.).    841. 

Incompetency  of  servant  Whether  one  act  of  negligence  is  insufficient  to  es- 
tablish incompetency  in  a  servant  depends  upon  the  character  of  the  act 
McDermott  v.  H.  <&  St  J.  R.  Co.  (Mo.).    628. 

Injury  to  land.  Question  competent  The  question,  "  Taking  into  consider- 
ation the  advantages  and  disadvantages  of  the  location  and  operation  of 
this  railroad,  were  the  owners  of  this  land  damaged  or  benefited,  and  in 
wliat  way?"  is  competent  and  relevent  in  an  issue  to  determine  the  injurv 
caused  by  the  taking  of  land  by  a  railroad  for  its  roadway.  Pittsburgh 
South  R.  Co.  V.  Reed  (Pa.).    288. 

Jury  are  the  Judges  of  the  credibility  of  witnesses,  and  the  court  will  not  re- 
view their  findings  upon  the  question  of  notice  unless  they  are  palpablv 
against  the  weight  of  Uie  evidence.  Oppenheimer  v.  Denver  &  R.  G.  K. 
Co.  (Colo.).     iS). 

Mother.  Dependence  for  support.  Under  Mansf.  Dig.  Ark.  §  5226,  giving  a 
right  of  action  to  the  next  of  kin  to  recover  damages  for  causing  death  of 
a  relative  through  negligence,  plaintiff,  the  mother  of  deceased  may  give 
evidence  tending  to  show  that  she  was  dependent  upon  him  for  support 
Little  Rock,  3L  R  &  T.  R  Co.  v.  Leverett  Adm*r  (Ark ).    469. 

Objection :  availability  of.  Upon  the  trial  of  an  action  to  recover  damages 
for  an  injurv  to  a  passenger  caused  by  the  derailment  of  a  train,  a  wit- 
ness Slated  that  lie  nad  a  conversation  with  the  engineer  in  charge  of  the 
engine  of  the  train  upon  which  plaintiff  was  a  passenger.  He  was  asked 
to  state  what  the  engineer  said  in  that  conversation.  The  question  was 
objected  to,  for  the  reason  that  the  conversation  was  irrelevant  and  imma- 
terial, and  in  no  way  connected  with  anything  that  occurred  at  the  acci- 
dent. The  oblection  was  overruled.  Beld,  that  no  available  question 
was  saved  by  the  objection,  made  in  the  manner  and  at  the  time  it  was 
made,  as  at  the  time  the  question  was  asked  it  was  not  known  to  the 
court  what  the  conversation  between  the  witness  and  the  engineer  was. 
or  what  it  was  about  An  incompetent  answer  does  not  relate  back,  and 
render  a  question  incompetent  which  is  otherwise  competent.  Louisville, 
etc.,  R  Co.  V.  Jones  (Ind.).    170. 

Of  operating  road.  That  testimony  that  the  train  from  which  the  pa8sen|per 
was  ejected,  was  the  same  train,  in  charge  of  the  same  conductor,  which 
carried  the  passenger  on  the  defendants  road,  and  that  the  defendant 
company  claimed  Uie  proportion  of  fare  on  the  plaintifTs  ticket,  as  after- 
waros  accepted,  over  the  road  where  he  was  ejected,  is  evidence  sufficient 

28  A.  &  E.  R  Cas.--45 
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to  be  submitted  to  the  jury  that  the  defendaot  company  was  operating  the 
other  road,  and  that  the  alleged' trespass  was  comuiitted  by  an  employee 
of  the  defendant  company.     Young  «.  Penna.  R.  Co.  (Pa.)*    114. 

Opinion  as  to  opening  engine.     561  n. 

Opinion  evidence.  Witnesses  who  know  the  position  and  character  of  an  open 
waterway  across  a  railroad  track  are  not  therefore  competent  to  state 
their  opinion  of  the  dangerous  character  of  the  place,  and  of  the  require- 
ment of  prudence  that  notice  should  be  given  to  one  pushing  a  hand-car 
over  it.    Couch  v,  Charlotte,  etc.,  R  Co.  (S.  C).    ^dh 

Permanence  of  injury.  In  an  action  against  a  railway  company  to  recover 
damages  for  personal  injury  inflicted  by  its  servant,  evidence  of  perma- 
nent injury  is  admissible  under  an  allegation  in  the  complaint  that  the 
plaintiii  had  '*  tliereby  become  wholly  crippled  and  maimed,  and  pre- 
vented from  actively  pursuing  his  business  for  life."  Wabash  R.  Co.  v. 
Savage  (Ind.).    288. 

*' Running  switch.**  Evidence  of  the  rule  of  the  railroad  company,  No.  83, 
which  is  a  prohibition  a^ust  makinjj^  '*  running  switches,"  was  properly 
admitted,  i^iust  defendant's  objection,  where  plaintiff  offered  to  follow 
it  up  by  the  introduction  or  proof  showing  that,  at  the  time  when  the 
injury  occurred,  the  agents  of  defendant  were  making  a  "running 
switch."    B.  &  O.  R  Co.  v,  Kean  (Md.).    580. 

Reputation  of  engineer  cannot  properly  be  proved.  Hobson  v.  Kew  Mexico, 
etc.,  R.  Co.  (Arizona).    800. 

R$$gwta.  A  statement  made  by  a  person  injured,  about  90  minutes  after  be 
was  hurt,  is  not  admissible  as  part  of  the  rei  getta,  Armil  v.  C,  B.  &  Q. 
R  Co.  (Iowa).    467. 

Speed  of  train.  In  an  action  for  personal  injury,  where  the  accident  bY 
which  the  plaintiff  was  injured  is  attributed  to  the  negligence  of  the  rail- 
road company  in  running  its  train  at  a  high  rate  of  speed,  witnesses  who 
saw  the  train  at  a  point  one  and  one  half  miles  from  the  point  where 
the  accident  occurred  may  state  the  rate  of  speed  ai  the  point  where  they 
observed  the  train,  where  testimony  has  before  been  introduced  of  one 
competent  to  give  an  opinion  as  to  the  speed  of  trains,  who  was  upon  the 
train  at  the  time,  and  whose  attention  was  directed  to  its  speed,  that  the 
speed  was  not  checked  after  passing  the  point  where  the  witness  ob- 
served it.    Louisville,  etc.,  R.  Co.  t>.  Jones  (Ind.).    170. 

Street-car  accident.  Where  it  appears  that  deceased  was  riding  on  the  defend- 
ant's car  at  the  time  the  accident  happened,  and  that  no  fare  had  been 
paid  by  him,  or  demanded  of  him,  testimony  tending  to  show  what  was 
&ie  effect  and  result  to  boys  who  jumped  upon  the  cars  at  the  portion  of 
the  road  where  the  accident  occurred,  and  the  effect  and  danger  to  them 
of  stopping  the  car,  and  putting  them  off,  and  what  the  boys  would  do 
in  that  event,  and  why  the  driver  did  not  stop  and  put  this  ooy  off,  was 
properly  rejected  as  immaterial,  as  it  would  not  operate  to  relieve  the  de-  . 
lendant  from  liability  for  an  injury  inflicted  by  its  negligence  while  the 
boy  was  on  the  car  by  the  consent  of  the  person  in  charge.  Muehlhau- 
sen  «.  St.  Louis  R  Co.  (Mo.).    157. 

Tables  of  expectancy  of  life  are  admissible.  Louisville,  etc.,  R  Co.  e. 
Frawley  (Ind.).    308. 

The  father  of  an  injured  minor  may  testify  as  to  the  minor's  appearance  and 
age  at  the  time  of  the  trial,  as  compared  with  his  appearance  immedi- 
ately after  he  was  hurt.     Louisville,  etc.,  R.  Co.  f>,  Frawley  (Ind.).    S08. 

There  was  no  error  in  admitting  oral  testimony  as  to  the  purport  of  the  in- 
structions concerning  mileage  tickets.  Oppenheimer  v.  Denver  ft  R 
G.  R  Co.  (Colo.),    m 

Value  of  land.  Farmer's  opinion.  A  witness,  who  was  a  farmer,  had  visited 
and  examined  the  land  through  which  a  railroad  ran,  within  a  year  of 
the  trial,  with  a  view  of  buying  it.  He  had,  besides,  a  general  knowl- 
edge of  the  value  of  land  in  tne  county.  Hdd^  that  he  was  compe* 
tent  to  express  an  opinion  in  regard  to  the  value  of  the  land,  and  the  in- 
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jury  inflicted  upon  it  by  the  railroad.    Pittsburgh  South.  R.  Ck).  v.  Reed 
(Pa).    283. 
Where  a  witness  (plaintiff)  is  contradicted  or  impeached,  he  may  produce 
witnesses  as  to  his  good  character  and  reputation  for  truth  and  yeracity, 
LouisvUle  N.  A.  &  C.  R.  Co,  «.  Frawley  (Ind.).    808. 


7ALSE  IlCPBISOinCSKT. 

See  Passbngbb. 

HIGHWAYS. 

Duty  of  railroad  company  to  repair.  Railroad  companies  are  required  to 
keep  in  good  order,  at  their  expense;  the  public  roads  or  priyate  ways 
established  by  law,  where  crossed  by  their  seyeral  roads,  and  build  suita- 
ble bridges  and  make  proper  excavations  and  embankments,  aooordinf 
to  the  spirit  of  the  roaa  laws;  but  they  are  not  bound  to  keep  in  good 
order,  and  maintain  or  establish,  bridges,  etc.,  wherever  their  roads  hap- 
pen to  cross  a  path  or  unfrequented  way.  Such  ways  are  not  private 
ways  in  the  sense  or  spirit  of  the  road  laws.  In  this  case  the  path  pur- 
sued by  the  party  killed  does  not  appear  to  have  been  a  way  established 
by  law,  or  one  to  the  use  of  which  the  deceased  had  any  prescriptivd 
title.    Berry  v.  Northeastern  R.  (Ga.).    676. 

Proceedings  to  alter  hiehwav  to  avoid  crossing  railroad.    682  n. 

Street  grade.    Rulroad  tracks.    Datum  line.    679  ». 


See  OoHMOK  Caxbjbm. 

A  clause  in  a  fire  insurance  policy  expressed  "also  to  cover  the  risk  of  fire 
on  shore  for  ten  d^s  prior  to  shipment,"  means  10  days  after  the  insur- 
ance is  effected.  Fire  Ins.  Ass'n  v.  Merchants*  and  M.  Trans.  Co.  (Md.). 
48. 

Adoption  of  the  policy  need  not  be  of  any  particular  form ;  anything  which 
clearly  evinces  such  purpose  is  sufficient.  Fire  Ins.  Ass'n  v.  Merchants' 
etc..  Trans.  Co.  (Md.).    48. 

Contribution.  An  agreement  between  two  of  the  contributing  insurance 
companies  in  regard  to  the  proportion  of  loss  to  be  paid  by  them  executed 
after  the  suit  was  brought,  and  to  which  the  defendant  company  is  not 
^  party,  AM,  inier  cUias  and  inadmissible.  Fire  Ins.  Ass'n  i>.  Merchants', 
etc.,  Co.  (bid.).    43. 

A  provision  in  a  fire  insurance  policy  *'to  attach  as  soon  as  water  borne" 
was  held  to  refer  to  the  immediately  preceding  provision,  which  makes 
the  policy  cover  coal  from  Southern  coal  ports,  and  not  to  the  provision 
which  expressly  insures  cotton  purchased  and  shipped  from  any  ports 
and  places  in  the  United  States  except  Boston  ''by  any  route  to  the  mills 
at  Lowell."    Fire  Ins.  Aas'n  v.  Merchants',  etc.,  Co.  (Md.).    48. 

By  carrier.  Insurance  inures  to  whom.  Where  a  person  has  the  care  and 
possession  of  property  for  others,  as  consignee,  carrier,  factor  or  bailee, 
he  may  insure  it  in  his  own  name  for  the  benefit  of  the  owners,  and  for 
its  full  value,  and  the  insurance  will  inure  to  their  benefit  upon  their 
subsequent  adoption  thereof,  even  after  a  loss  under  a  policy.  Fire  Ins. 
Ass'n  V.  Merchants',  &  M.  Trans.  Co.  (Md.).    48. 

When  carrier  insures  under  a  policy  *'  for  account  of  whom  it  may  concern," 
extrinsic  evidence  may  be  adduced  to  show  who  was  in  fact  the  party 
concerned;  and  any  one  having  title  to  the  property  at  the  time  of  loss 
may,  by  adoption  of  the  contract,  avail  himself  of  its  advantage,  pro- 
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Tided  it  be  showD  that  his  interest  was  within  the  oontemplaUon  of  the 
Ntrty  procuring  the  insurance.  Fire  Ins.  Ass'n  v.  Merchants',  etc. 
Trans.  Co.  (MdT).  48. 
Where  the  written  and  printed  portion  of  a  policy  conflict,  effect  must  be 
giTen  to  the  former.  Fire  Ins.  Ass'n  «.  Merdiants',  etc.,  Trans.  Co. 
(kd.),    48. 


miBVOTIOV. 

It  is  not  necessary  to  embodj  all  the  law  of  thecase  in  one  instruction;  and 
when  a  rule  of  law  applicable  to  the  case  is  given  in  one  instruction,  it  is 
not  necessary  to  repeat  it  in  another.  Louisville,  etc.,  R  Co.  v.  Jones 
(Ind.).    170. 

Where  the  verdict  was  for  the  defendant,  objections  to  the  instructions  of 
the  court  relative  to  the  measure  of  damages  in  case  they  should  find  for 
the  plaintiff,  wil]  not  be  considered  upon  appeal.  Oppenhelmer  «.  Den- 
ver ft  R.  G.  R.  Co.  (Col.).    130. 

Where  the  petition  alleges,  and  the  evidence  shows,  several  acts  of  negligence 
as  ipounds  of  recovery,  plaintiff*8  right  to  recover  should  not  be  confined 

S  instruction  to  one  ground  alone.    McDermott  v,  H.  &  St.  J.  R  Co. 
0.).    52a 
Where  instructions  asked  by  a  partv  are  refused,  and  equivalent  instructions 
given,  there  is  no  error.    Armu  e.  Chicago,  B.  ft  Q.  R.  Co.  (Iowa).   467. 


JUMMIVT. 

Bee  Costs;  Bstopfbl. 


II 


An  entry  in  the  record  of  the  words,  **  Judgment  for  costs,  taxed  at  % — 
is  a  sufficient  Judgment.    Frankel  v,  Chicago,  B.  ft  P.  R.  Co.  (Iowa). 
257. 


JUBIBDICnOV. 

Bee  Eminkrt  Domain. 

JVllT. 

Trial  by,  in  Texas:  right  to,  under  statutes.    Central  ft  M.  R  Co.  «.  Morris 
(Tex.).    60. 


LSAO. 

A  railroad  company  cannot  transfer  or  lease  the  r^ht  to  operate  its  road  so 
as  to  absolve  itself  from  the  duties  to  the  public,  without  legislative  au- 
thority; nor  will  a  lease  duly  authorized  by  law  release  the  company 
from  a  failure  to  discharge  its  charter  obligations,  unless  the  law  giving 
the  power  contains  a  proviso  to  this  effect.  Central  ft  M.  R.  Co.  v,  Mor- 
ris (Tex.).    50. 

Section  6,  art.  10,  of  the  Texas  constitution  provides  that  no  railroad  cor- 
poration shall  consolidate  with  anv  other  having  a  parallel  or  competing 
line.  This  is  a  restriction  upon  the  power  of  railroads,  and  is  not  to  be 
constructed  as  a  grant  of  authority  to  lease.  Central  ft  M.  R  Co.  e. 
Morris  (Tex.).    50. 
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A  mere  pennisBioii  or  license  from  a  railroad  company  to  persons  to  cross  its 

tracks  is  not  an  invitation.    Wright  v,  B.  Co.  (Maes.).    652. 
When  a  railroad  company  has*  for  years,  without  objection,  permitted  the 

Sublic  to  cross  its  tracks  at  a  certain  point  not  in  itself  a  public  cross- 
ig,  it  owes  the  duty  of  reasonable  care  towards  those  crossing;  and 
rhc  ■  ■      ■  -     - 


whether  in  a  given  case  such  reasonable  care  has  been  exercised  or  not, 
is  ordinarily  a  question  for  Ui< 
Delaware  £  H.  G.  Co.  (Penn.X 


is  ordinarily  a^  question^for  the  Jury  under  all  the  evidence.    Taylor  «. 


XAOHIHXBT. 

See  Masieb  akd  Sebyant;  NsGLxasNCB. 

MAILS. 

Duty  to  carry,  and  compensation  therefor.     JacksonTille»  etc..  B.  Oa,  fk 
United  States  (U.  8.  b.  C).    82. 

MALICIOVS  PBOSEOUTIOV. 

See  Passenokr. 


XAVBAinrs. 


See  Abandohment. 


XJJTXB  AKD  SBBYAST. 


See  NseLiGENCE. 


Accident.  No  recovery.  An  injury  to  a  track-walker  in  the  employ  of  a 
railroad  by  a  piece  of  coal  falling  upon  him  from  the  tender  of  a  passing 
engine,  in  which  the  coal  was  piled  up  above  the  top,  held  to  be  a  pure 
accident,  for  which  no  action  would  lie.  Schultz  v,  C.  &  N.  W.  R  Co. 
(Wis.).    404. 

Accident.  No  recovery.  Evidence.  Evidence  that  the  coal  was  customarily 
piled  up  above  the  top  of  the  tender,  offered  by  plaintiff  as  tending  to 
affect  the  company  with  notice  of  customary  negligence  in  the  manner 
of  piling  the  coal,  did  not  help  plaintiff's  case,  as  the  notice  was  of  facts 
which  did  not  constitute  negligence,  or,  if  so,  yet  plaintiff's  knowledge  of 
the  facts  (to  which  he  also  testified)  imposed  upon  liim  the  risk  arising 
therefrom,  so  long  as  he  continued  in  the  employment.  Schultz  v,  C.  &. 
N.  W.  R.  Co.  (Wis.).    404. 

An  inexperienced  minor  injured  while  coupling  cars  with  "double  dead- 
woods."  and  company  held  liable.  Louisvifle,  N.  A.  &  Chicago  R  Co. 
V,  Frawley  (Ind.).    808. 

Appliances.  Master's  dutv.  It  is  the  duty  of  an  employer  to  use  reasonable 
and  ordinary  care  ana  foresight  in  procuring  appliances  for  the  use  of 
his  servants,  and  in  keeping  the  same  in  repair.  But  he  is  not  required 
to  furnish  absolutely  safe  machinery,  and  what  is  reasonable  and  ordi- 
nary care  depends  upon  the  nature  and  character  of  the  implement,  and 
the  dangers  to  be  encountered  in  its  use.  Covey  v.  Hannibal  &  St.  J. 
R  Co.  (Mo.).    882. 

Appliances.  Suitability  of  track.  An  engineer  of  a  railroad  which  is  in  gene- 
ral use,  although  having  knowledge  that  the  rails  of  the  track  were  old, 
liffht,  and  well  worn,  is  not  bound  to  pursue  the  inquiry,  and  to  deter- 
mine for  himself,  and  at  his  own  peril,  whether  the  roaa  is  or  is  not  fit 
for  use.    Devlin  v.  Wabash  St.  L.  &  P.  R  Co.  ^Mo.).    624. 
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Appliances.  Suitability  of  track.  Engineer  not  bound  to  quit  the  aeryice, 
nor  did  be  assume  all  risks  from  want  of  repair,  unless  the  track  was  so 
far  out  of  repair,  to  his  knowledge,  that  it  would  be  necessarily  danger- 
ous to  the  mmd  of  a  prudent  person  to  run  an  engine  over  it.  i>eylin  v. 
Wabash,  St  L.  &  P.  R.  Co.  (Mo.).    524 

Blocking  rails.    491  n. 

Boarding  moving  car  without  orders.   Falling  off.    Company  not  liable.    658 

Brakemao  knocked  off  car.  A  brakeman,  while  returning  at  night  by  a  ladder 
on  the  side  of  the  car  to  his  position  on  the  top  of  the  tram,  then  in  mo- 
tion, was  knocked  off  and  killed  by  an  old  tank,  which  was  closer  to  the 
track  than  was  necessary,  or  than  tanks,  at  this  day,  generally  are.  HM, 
that  in  this  there  was  no  evidence  of  any  n^ligence  by  the  railrcNul  com- 
pany.   Davis  «.  C.  A  G.  R.  Co.  (8.  C).    4^ 

Brakeman  knocked  off  train.  Negligence.  Where  a  brakeman  on  top  of  a 
train,  in  full  daylight,  was  struck  on  the  back  of  the  head  and  killed  by 
the  top  of  a  bridge  through  which  he  had  passed  daily  for  three  months, 
and  always  stooped  to  avoid  injury,  the  railroad  company  are  not  liable 
in  damages  to  his  administrator  for  negligence  in  permittmg  this  bridge 
to  remain  as  it  was,  and  in  failing  to  nave  danger-signal  cords;  and  no 
special  negligence  in  this  case  being  shown,  a  nonsuit  was  properly  or- 
dered.    Hooper  v.  Columbia  A  G.  R.  Co.  (S.  C).    483. 

Brakeman  knocked  off  car.  While  a  brakeman  on  a  freight  train  was  signal- 
lin|r  the  engine  at  night,  the  cup  of  his  lantern  fell  out,,  and  the  light  was 
ezunguished;  be  then  descended  to  the  cab  and  procured  another. 
When  returning  to  the  top  of  the  cab  he  was  knocked  off  and  killed. 
Held,  that  this  did  not  prove  negligence  by  the  company  in  furnishing  a 
defective  lantern.     Davis  o.  C  &  G.  R.  Co.  (S.  C).    440. 

Gar  repairer  killed.    Contributoty  negligence.    558  n. 

Company  not  responsible  for  the  failure  of  the  section-master  to  give  to.  a 
laborer,  working  on  the  road  under  him,  special  notice  of  the  approach 
of  the  push -car  to  this  water-way.  Couch  v,  Charlotte,  etc.,  li.  Co. 
(8.  C).    881. 

Co-servant:  illness  of.    552  n. 

Co-servants.    Injury.    No  recovery.    549 ». 

Co-servants:  instruction  as  to.  An  instruction  that  "  ruling  of  this  court  re- 
«  xjuires  that  the  servants  of  the  same  master;  to  be  co  employees  so  as  to 
exempt  the  master  from  liability  on  account  of  injuries  sustained  by  one 
resulting  from  the  negligence  of  the  other,  shall  l>e  directly  co-operating 
with  each  other  in  a  particular  business  in  the  same  line  of  employment, 
or  that  their  usual  duties  shall  bring  them  habitually  together,  so  that 
they  may  exercise  a  mutual  influence  upon  each  other  promotive  of 
proper  caution,"  was  properly  refused.  C.  &  N.  W.  R  Co.  «.  Snyder 
(111.).    611. 

Co-servants:  machinists,  helper,  and  round-house  foreman  are.    551  n. 

Co-servant.  Rule.  A  servant  cannot  recover  for  an  injury  occasioned  by  the 
incompetency,  recklessness,  and  carelessness  of  a  fellow  servant,  where 
he  had  knowledge  of  the  same  before  the  injury,  and,  notwithstanding 
such  knowledge,  and  without  objection,  continued  in  the  master's 
service.    McDermott  v.  H.  &  St.  J.  R.  Co.  (Mo.).    528. 

Co-servants:  who  are.  To  constitute  one  a  fellow  servant  within  the  mean- 
ing of  the  law  that  precludes  a  recovery  from  the  employer  in  damages 
for  a  personal  injury  inflicted  through  the  negligence  of  a  fellow  servant, 
it  is  not  necessary  that  the  person  occasioning  the  injury  and  the  one 
injured  be  at  the  time  engaged  in  the  same  particular  work;  it  is  suffi- 
cient if  they  are  in  the  employment  of  the  same  master,  engaged  in  the 
"same  common  work,  and  performing  duties  and  services  for  the  same 
general  purpose.    N.  Y.,  L.  E.  &  W.  R.  Co.  «.  Bell  (Penn.).    888. 

Co-servants:  who  are  not.  A  locomotive  engineer  and  a  section -master  of 
track-workers  are  not  fellow  servants  in  the  sense  that  the  railroad  com- 
pany employing  them  would  not  be  liable  to  one  for  damages  resulting 
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to  him  from  the  oegligenoe  of  the  other,    Calvo  v.  Charlotte,  etc.,  R 
Co.  (S.  C).    838. 

Oo^ervaDta:  who  are  not.  A  section  foreman  or  section  boss,  in  the  em- 
ployment of  a  railroad  company,  is  not  a  co-employee  or  fellow  servant 
with  an  engineer  having  charge  of  a  locomotive  engine  drawing  a  rail- 
road train,  within  the  meaning  of  that  rule  of  the  common  law  which 
exempts  the  master  from  liability  for  negligence  between  co-employees 
or  fellow  servants.    St.  Louis,  etc.,  R.  Co.  v.  Weaver  (Kan.).    841. 

Go-servants:  who  are  not.  A  teamster  who  hauls  ties  in  the  construction  of 
a  railroad  is  not  consociated  with  the  engine-driver  of  a  train  on  which 
the  workmen  ride  to  dinner  so  as  to  defeat  his  recovery  against  the  com- 
mon master  for  injuries  caused  by  negligence  of  said  engine-driver. 
Hobson  V.  New  Mexico,  eta,  R  Co.  (Arizona).    800. 

Co-service.   Criterion.    881  n. 

Defective  appliances.    Notice.    Investigation.    A  servant,  in  the  use  of  ap- 

SUances  furnished  him  by  the  master,  is  bound  to  take  notice  of  those 
angerous  defects  of  which  he  has  knowledge,  and  which  are  obvious  to 
his  senses,  but  he  is  not  bound  to  investigate  for  himself  a  department  of 
work  with  whidi  he  has  nothing  to  do  and  to  set  up  his  judgment 
against  that  of  his  master  as  to  the  safety  of  such  appliances.  Devlin  v, 
Wabash,  St.  L.  &  P.  R  Co.  (Mo.).    524. 

Defective  boiler.    523  n. 

Defective  machinery.    Examination  by  servant.    514  n. 

Defects.  Notice.  Inlury.  Recovery.  A  servant  cannot  recover  from  his 
master  for  an  injury  received  in  performing  work  as  directed  by  his 
master,  bv  reason  of  defects  in  the  appliances  used  in  doing  the  work, 
when  he  oas  notice  of  such  defects;  and  where  a  section  foreman,  in  the 
employ  of  a  railway  companv,  acting  under  orders  from  the  road-master, 
attempts  to  straighten  a  rail  b^  holding  it  at  one  end  with  a  crowbar, 
and  havibg  men  lift  it  up  to  let  it  fall  across  a  tie  so  that  it  will  straighten 
itself  by  the  force  of  the  fall,  knowing  at  the  time  that  the  appliances 
used  were  not  the  proper  ones  for  the  purpose,  and  in  so  doing  receives 
an  injury,  he  cannot  recover  from  the  railway  company  therefor.  Texas 
&  P.  K.  Co.  t>.  Bradford  (Tex.).    479. 

Declarations  of  servant.  The  declarations  of  an  agent  will  not  bind  his  prin- 
cipal, unless  made  at  tlie  time  of  doing  some  act  within  the  scope  of  his 
agency,  and  forming  a  part  of  the  transaction  itself  McDermott  e.  H.  A 
St  J.  R  Co.  (Mo.).    628. 

Duty  of  company  to  provide  a  safe  place.    657  n. 

Duty  of  engineer.    555  n. 

Duty  to  obey  master.  A  servant  is  not  bound,  under  all  drcumstances,  and 
at  all  hazards,  to  obey  the  orders  of  his  master.  He  cannot  recover  daiji* 
i^es  of  the  master  for  injuries  received  while  obeying  the  latter^s  order, 
if  he  had  time  to  deliberate,  and  voluntarily,  and  with  knowledge  of  the 
peril,  placed  himself  in  aposition  in  which  he  was  more  than  likely  to  be 
injured.    McDermott  v.  H.  &  St.  J.  R  Co.  (Mo.).    528. 

Employee  may  rely  upon  rule  that  cars  shall  not  be  moved  while  he  is  between 
them  coupling.    547  n. 

Extra-hazardous  work.  Order  of  master.  Where  the  master  gives  an  order 
to  a  servant  to  do  an  act  at  a  time,  or  under  circumstances,  which  render 
the  doing  of  the  act  extra  hazardous,  and  the  servant  in  obeying  the 
order,  receives  an  injury,  the  master  is  liable,  unless  to  obey  the  order 
was  Dlainly  to  imperii  life  or  limb.  Stephens  e.  Hannibal  ft  St.  J.  R 
Co.  (Mo.).    688. 

Failure  to  block  rails.  Injury.  Where  a  railway  is  constructed  without 
blocking  between  rails,  and  a  competent  railroad  man  is  employed  to 
work  in  one  of  the  company's  yards  as  yard  switchman,  and  in  such 
yard  there  are  many  switches  and  about  20  guard  rails,  and  the  em- 
ployee voluntarily  and  without  complaint  does  switching  in  such  yard 
every  day  for  about  two  and  one  half  months,  when  he  steps  between 
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the  main  rail  and  the  guard  rail  of  one  of  the  company^s  railway  tracks, 
and  because  thereof  receives  injury;  held,  that  the  condition  of  the  rail- 
way tracks  and  the  danger  must  have  been  known  to  the  employee,  and 
therefore  that  he  assumed  the  risk ;  that  he  waived  any  negligence  that 
might  otherwise  be  imputable  to  the  railway  company;  that,  as  between 
the  railway  company  and  himself,  the  railway  company  cannot  be 
charged  with  culpable  negligence,  for  the  reason  that  one  party  cannot 
be  guilty  of  culpable  neelTgence  as  towards  another  party  unless  the  first 
party  is  guilty  of  some  oreach  of  duty  as  towards  the  other  party;  and 
that  all  these  questions,  as  presented  in  this  case,  are  questions  of  law  for 
the  court,  and  not  questions  of  fact  for  the  jury.  Rush  v.  Missouri  P. 
R.  Co.  (Kan.).    484. 

Fellow  servant:  when  company  liable  for  injuries  by.    827  n. 

Fireman  running  engine.    558  n. 

Foot  caught  in  rail.    660  n. 

General  principles.    546  n. 

General  rules  as  to  injuries  from  defects  in  appliances.  The  right  of  the  ser- 
vant  to  recover  damages  for  injuries  incurred  in  the  use  of  defective  ma- 
chinery, depends  upon  proof  that  the  injuries  were>80  incurred,  and  that 
the  master  was  aware  of  the  defect,  or  that  the  use  of  reasonable  care  on 
his  part  would  have  disclosed  the  defect  Covey  v,  Hannibal  A  8t  J. 
R  Co.  (Missouri).    882. 

€toorgia  statutes  as  to:  the  statutes  regulating  liability  of  railroads  to  em- 
ployees injured  by  the  negligence  of  co-employees  are  not  special  laws,  and 
are  not  obnoxious  to  the  provision  in  the  Constitution  that  "  laws  of  a 
general  nature  shall  have  uniform  operation  throughout  the  8tate,  and  no 
special  law  shall  be  enacted  in  anv  case  for  which  provision  has  heetk 
made  by  an  existing  general  law.  Nor  is  this  a  special  law  affecting 
private  rights,  which  is  unconstitutional  as  varying  the  general  law  with- 
out the  "free  consent  in  writing  of  all  persons  to  be  ejected  thereby." 
Georgia  R.  Co.  «.  Ivey  (Ga.).    892. 

Improper  food  and  lodging:  action  for  injury  by.    554  n. 

Improperly  loaded  cars:  coupling.    546  n. 

Incompetency  of  conductor.  Where  a  railroad  has  knowledge  of  the  unfit- 
ness and  incompetency  of  a  conductor  in  charge  of  its  train,  and  another 
servant,  while  engaged  in  the  proper  discharge  of  his  duties  as  brakeman, 
is  precipitated  between  two  cars  of  the  train  and  injured,  by  reason  of 
such  incompetency  of  the  conductor,  and  his  carelessness  in  having  drawn 
the  pin-coupling  between  said  cara  without  notifying  the  brakeman,  the 
company  is  liable  for  such  injury.  Neilon  v.  Kansas  City.,  St  J.  & 
Council  B.  R.  Co.  (Missouri).    886. 

Injury  in  "  use  and  operation  of  railway."  An  instruction  that  the  defendant 
was  liable  to  plaintiff  for  the  negligence  of  his  co-employes  is  not  appli- 
cable to  the  facts,  as  a  railroad  company  is  not  so  liable  except  under  Code 
Iowa,  §  1307,  which  holds  a  railroad  company  liable  for  the  negligence  of 
a  co-employee  who  "  is  in  any  manner  connected  with  the  use  and  opera- 
tion of  any  railway,"  and  the  terms  "use  and  operation"  refer  only  to  the 
movement  of  trains,  of  which  there  is  no  question  in  the  case.  Stroble  v. 
C.  M.  &  St.  P.  R.  Co.  (Iowa).    510. 

Injury  wliile  runnins:  engine  to  repair-shop.    559  n. 

Inspection  of  cars.    549  n. 

Iowa:  injury  to  railway  employee  in.    548  n. 

Knowledge  of  defects:  knowled^cre  of  defects  on  the  part  of  the  agents  of  the 
employer  who  are  intrusted  with  the  duty  of  procuring  machinery  and 
keeping  the  same  in  repair,  is  to  be  attributed  to  the  employer.  Covey  o. 
Hannibal  &  St.  J.  R.  (Jk).  (Missouri).     382. 

Ladder:  injury  by  being  thrown  from.    552. 

Latent  defect.  The  severity  of  these  principles  is  relaxed  in  favor  of  the  em- 
ployee in  case  tlie  defect  or  danger  is  such  as  is  not  open  to  observation  on 
ordinary  inspection ;  or  in  case  the  employee,  on  account  of  immaturity^ 
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or  for  any  other  reason,  £b  known  to  be  not  of  suflSdent  capacity  or  exx)e- 
rience  to  appreciate  the  danger,  or  to  know  how  to  perform  the  required 
service  and  yet  avoid  the-  obvious  hazard.  Louisvilie,  New  A.  &  C.  R. 
Co.  9.  Frawley  (Ind.).    808: 

Looking  under  engine  is  negligent.    658  n. 

Machinery,  defective.    558  ». 

New  inventionfl:  adoption.  A  railroad  company  is  not  required,  by  its  duty 
to  its  employees  and  servants,  to  adopt  eveiy  new  invention  or  appliance 
which  may  be  useful  in  its  business,  and  which  ma^r  serve  to  diminish  the 
risks  to  life,  limb  or  property  incident  to  its  service;  it  is  sufficient  to 
adopt  such  as  are  ordinarily  used  by  prudently-conducted  roads,  engaged 
in  like  business,  and  surrounded  by  like  circumstances.  LouLsviUe  & 
Nashville  R  Co.  v.  Allen^s  Adtn'r  (Ala.).    514. 

Notice  of  defects.  Risks  assumed.  While  the  servant  is  not  bound  to  search 
for  lateift  defects,  he  must  take  notice  of  those  which  are  open  to  his 
observation,  and  of  which  he  has  knowledge;  and  if,  with  such  informa- 
tion,  he  continues  to  use  the  implement,  he  does  so  at  his  own  risk,  as  to 
injuries  arising  from  such  known  defects.  Covey  v,  Hannibal  A  St  J.  R 
Co.  (Missouri).    882. 

Overhead  bridge  accident.    655  n. 

Overhead  bridge.  Assumption  of  risk.  Qucsre  :  Where  a  railroad  company 
requires  a  brakeman  to  ride  upon  the  top  of  its  train,  and  at  the  same 
time  maintains  a  bridge  with  a  top  too  low  for  such  employee  to  pass 
through  in  safety  without  stooping,  is  this  a  danger  incident  to  the  em- 
ployment of  a  brakeman,  and  is  there  a  full  performance  of  the  duty  im- 
S>sed  upon  the  company  in  regard  to  the  safety  of  their  employees  f 
ooper  V.  Columbia  &  G.  R.  Co.  (S.  C).    488. 

Parting  of  train.    Conductor  killed.    551  n. 

Patent  coupler,  injury  by.    556  n. 

Proximate  cause,  etc.    552  n. 
.    Rail  too  light.    Injury.    559  n. 

Reasonable  care  in  use  of  track.  What  is  such  reasonable  care  depends  on 
the  surroundings  and  the  dangers  to  be  fairly  apprehended  ana  encoun- 
tered by  the  servant  in  the  use  of  the  track.  Devlin  v,  Wabash,  St.  L., 
&  P.  R.  Co.  (Mo.).    524. 

Reduction  of  wages:  evidence  of,  on  point  of  damages.    500  n. 

Release  of  liability.  The  liability  of  railroad  companies  for  injuries  caused 
to  their  servants  by  the  carelessness  of  other  employees,  who  are  placed  in 
authority  and  control  over  them,  is  founded  upon  consideration  of  public 
policy;  and  it  is  not  competent  for  a  railroad  company  to  stipulate  with 
Its  employees  at  the  time,  and  as  part  of  their  contract  of  employment, 
that  such  liability  shall  not  attach  to  it.  Lake  Shore  &  M.  S.  R.  Co.  v, 
Spangler  (Ohio).    819. 

Risks  assumed.  There  is  an  implied  contract  on  the  part  of  the  employee  to 
take  ail  the  risks  fairly  incident  to  the  service,  and  to  waive  anv  right  of 
action  against  the  employer  for  injuries  resulting  from  such  risks.  This 
implied  contract  and  waiver  include,  on  the  one  hand,  all  such  risks  and 
injuries  as  the  employer,  by  the  exercise  of  reasonable  care  and  diligence 
in  the  performance  of  those  duties  which  pertain  to  his  position,  could 
not  reasonably  have  become  aware  of  and  provided  against;  and  on  the 
other,  such  as  the  employee,  from  the  nature  of  the  business  as  usually 
and  ordinarily  conducted  must  have  known,  when  he  embarked  in  the 
service,  were  incident  thereto,  as  also  those  which  the  exercise  of  his 
opportunities  for  inspection  while  giving  dilif^nt  attention  to  such  ser- 
vice would  have  disclosed  to  him.  Louisville,  N.  A.  &  C.  R  Co.  e. 
Frawley,  P.  (Ind.)  808. 

Risks  assumed.  When  a  servant  enters  upon  employment  which  is  from  its 
nature  necessarily  hazardous,  he  assumes  the  usual  risks  and  perils  of 
the  service,  especially  such  risks  as  require  only  the  exercise  of  ordinary 
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obeeiratioD  to  make  them  apparent.    Louisville,  New  Albany  &  C.  R 
Co.  V.  Frawley  (Ind.).    808. 

Risks  assumed.  Where  a  servant  has  knowledge  of  the  negligent  habits  of  a 
fellow  servant,  and  enters  the  employment  of  the  common  master  with 
such  knowledge,  or  continues  therein  after  he  has  acquired  such  knowl- 
edge, he  cannot  recover  against  the  common  master  for  injuries  resulting 
from  the  negligence  of  such  fellow  servant;  and  if  the  complaint  in  suca 
an  action  fails  to  negative  the  existence  of  knowledge,  it  will  be  bad  on 
demurrer,  though  it  alleges  the  common  master  had  knowledge  or  notice 
of  such  negligent  habito.    L.  S.  <fe  M.  S.  R  Go.  «.  Stupak  (Ind.).    828. 

Risk  of  striking  bridge  assumed  by  brakeman-.    654  n. 

Rule  in  Georgia.  A  railroad  company  is  liable  for  injuries  to  the  person 
of  an  employee  by  the  negligence  or  misconduct  of  other  employees  of  the 
company,  without  n^ligence  on  his  part,  whether  such  injuries  are  con- 
nected with  the  runmng  of  trains  or  not.  Georgia  R  Co:  v.  Ivey  (Ga.). 
8d2. 

Rules.    498  n. 

Running  engine  behind  hand -car.    556  n. 

Section  liand:  injury  to.  An  employee  assumes  the  risk  of  his  employment; 
therefore  a  railroad  company  is  not  answerable  in  damages  for  the  injuries 
received  by  one  of  its  section  hands,  from  falling  into  an  open  water-way, 
properly  constructed,  while  pushine  a  push-car  over  his  section  of  the 
road.    Couch  v.  Charlotte,  etc.,  R  Co.  (S.  C).    881. 

Snowbanks:  signals  not  required  at.    554  n. 

Steps  falling.  Servant  injured.  In  an  action  by  an  employee  against  a  railroad 
company  for  damages  resulting  from  the  giving  way  of  certain  steps 
leading  up  to  a  platform  for  loading  coal,  where  tne  evidence  shows  that 
the  steps  were  constantly  used  by  him  in  his  work,  and  they  were  not 
under  the  special  care  of  any  other  employee  except  plaintiff  and  a  fellow 
workman,  plaintiff  will  be  charged  with  negligence  for  not  seeing  that 
the  steps  were  in  order;  and  an  instruction  to  tlie  jury  that  if  they  found 
plaintiff  was  employed  to  handle  coal  at  the  coal-house  and  platform,  and 
nothing  was  saia  to  him  by  his  employer  in  regard  to  looking  after  the 
safety  of  the  steps,  then  it  was  not  a  part  of  plaintiff's  duty  to  see  that 
the  steps  were  kept  in  a  reasonably  safe  condition,  is  error;  and  another 
instruction  to  the  effect  that  plaintiff  was  bound,  to  use  ordinary  care  to 
avoid  injury  does  not  take  the  place  of  a  proper  instruction  presenting 
the  subject  of  plaintiff's  duty  to  the  jury.  Stroble  «.  C.  M.  A  St.  P.  R 
Co.  (Iowa).    510. 

Trespassers:  duty  as  to.    548  n. 

Yice-principal.  A  section  foreman  who  is  intrusted  by  the  railroad  company 
with  power  to  superintend,  direct,  and  control  the  workman  under  his 
charge,  is  not  a  fellow  servant  of  such  workman.  Affirming  Moore  «. 
The  Wabash,  St.  Louis  A  Pac.  R  Co.,  85  Mo.  588;  McDermott  o.  H.  A 
St.  J.  R  Co.  (Mo.).    528. 

Yice-principal:  incompetency  of.    In  an  action  by  a  servant  for  damages  oc- 
casioned by  the  incompetency  and  carelessness  of  a  vice-principal,  tJie 
master  is  liable,  whether  he  knew  of  such  incompetency  and  carelessness 
or  not,  provided  they  were  unknown  to  the  person  so  injured.    McDer 
mott  V.  H.  A  St.  J.  R.  Co.  (Mo.).    528. 

Yice-principal  incompetent.  Rule.  A  servant  who  takes  employment  to 
work  under  one  wno  stands  in  the  relation  of  vice-principal  to  the  master, 
knowing  that  such  vice -principal  is  incompetent  and  negligent  in  regard 
to  his  duty  respecting  the  particular  work  the  servant  has  undertaken  to 
do,  and  continues  in  the  service  without  objection,  cannot  recover  of  the 
master  for  injuries  sustained  in  consequence  of  the  incompetency  and 
negligence  of  such  vice-principal.  McDermott  v,  H.  &  St.  J.  R  Co. 
(Mo.).    528. 

Yioe-principal :  section-master  is.  It  seems  that  a  section-master  is  a  repre- 
sentative of  the  company,  to  the  extent  to  which  he  discharges  the 
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duties  of  his  master,  the  company,  and  not  a  fellow-laborer  with  the 
hands  working  under  his  orders.  Couch  v.  Charlotte,  etc.,  B.  Co.  (S.C.). 
331. 

Vice-principal.  Section-master.  Where  an  enp;ine  is  thrown  from  the  track 
and  the  engineer  injured  through  the  negligent  violation  of  the  rules  of 
the  company  by  a  section-master,  the  company  is  liable  to  the  engineer, 
the  section-mnster  being  a  representative  of  the  company.  CSivo  v, 
Charlotte,  C.  &  Augusta  R.  Co.  (S.  C).  837. 

Vice-principa].  The  master  is  chargeable  with  his  vice-principars  knowl* 
edge  of  the  incompetence  and  carelessness  of  a  servant  under  his  suner- 
intendence  and  control.    McDermott «.  H.  &  St.  J.  R.  Co.  (Mo.).    528. 

Vice-principal:  who  is.  A  master  is  liable  for  the  negligence  of  his  agent  or 
subordinate  only  when  the  master  has  placed  the  entire  charge  of  his 
business,  or  a  distinct  branch  of  it,  in  the  hands  of  such  agent  or  subor- 
dinate, exercising  no  discretion  or  oversight  of  his  own;  the  agent  or  sub- 
ordinate must  have  a  general  power  and  control  over  the  business,  not  a 
mere  authority  to  superintend  a  certain  class  of  work,  or  a  certain  gang 
of  men.    N.,  Y.  L.  B.  &  W.  R.  Co.  v.  Bell  (Penn.).    838. 

Vice- principal:  who  is  a.  Where  the  master  appoints  an  agent  with  a  super- 
intending control  over  his  work,  and  with  power  to  employ  and  dis- 
charge hands,  and  to  direct  and  control  their  movements  in  and  about 
their  work,  such  agent  is  a  vice-principal,  and  his  negligence  is  that  of 
the  master.    Stephens  v.  Hannibal  &  St.  J.  R.  Co.  (Mo.).    538. 

Volunteer  servant.  A  man  volunteered  to  do  a  service  for  a  railway  company, 
and  was  killed  while  walking  the  track  in  the  performance  of  such  service, 
the  evidence  showing  a  vast  want  of  care  on  his  part.  EM^  that  there 
could  be  no  recovery  against  the  company.  Barstow  v.  Old  Colony  R 
Co.  (Mass.).    478. 

Whether  deceased  was  a  passenger  or  a  co-seryantf    551  n, 

xnroBs. 

Employment  of.    808  n. 

Injury  to  children  riding  on  street  cars,  negligence  of  company's  servants. 
166  n. 

MOBTOAOS. 

See  Eminent  Domain. 

Foreclosure.  Forties.  The  proceeding  to  foreclose  a  real-estate  mortgage  is 
void  as  to  all  persons  interested  in  the  subject  of  the  suit  who  are  not 
parties  to  the  action.  Therefore,  if  such  persons  are  not  made  parties, 
another  action  may  be  instituted  either  by  or  against  them,  for  the  pur- 
pose of  determining  their  rights;  if  against  them,  it  may  be  by  the  pur- 
chaser of  the  property  sold  under  the  first  foreclosure.  Dodge  e.  Omaha 
&  S.  W.  R.  Co.  (Neb.).    260. 

XUVICIPAL  OBDIVAHOS. 
Speed.    Violation  of  ordinance  regulating.    677  n. 

VSOLIOEKOE. 

See  Specific  Tttles. 

Accident  concurring  with  negligence.  Where  an  unforeseen  event,  concur- 
rent in  point  of  time  with  an  act  of  negligence,  co-operates  with  the  lat- 
ter to  produce  an  injury,  it  will  not  excuse  the  negligence.  McDermott 
«.  H.  &  St.  .J.  R.  Co.  (Mo.).     528. 
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Action  for  child.  Negligence  of  father.  If  the  father  or  other  person  be 
suing  on  his  own  account  for  damages  to  him  arising  from  loss  of  serrice, 
then  the  negligence  of  the  person  so  suing  applied  as  in  otlier  cases;  but 
when  the  child  brings  action,  it  should  not  be  made  responsible  for 
another's  fault  beyond  its  consent  or  control.  Battishill  v.  Humphrer 
(Mich.).    697. 

Aggravating  disease.  A  railroad  company  is  liable  to  a  passenger  on  its 
train  for  the  aggravation  of  an  existmg  disease,  if  that  aggravation  is  the 
result  of  its  negligence  and  the  injury  the  passenger  thereby  received. 
The  ar^ment  causa  proanma  et  rum  remota  gpeetatur  is  not  applicable. 
Louisville,  etc.,  R.  Co.  v,  Jones  (Ind.).    170. 

Blocking  rails:  duty  as  to.  A  railway  company,  m  the  construction  of  its 
railway,  did  not  use  any  blocking  or  other  protection  between  the  main 
rails  of  its  tracks  and  the  guard  rails.  Whether  this  was  negligence  or 
not  in  the  abstract,  and  whether  the  question  is  one  of  fact  for  the  jury 
or  one  of  law  for  the  court,  not  decided.  Rush  v,  Missouri  P.  R  Go. 
(Kan.).    484. 

Brakeman  thrown  from  train.  A  brakeman  on  a  freight  train  was  found 
dead  on  the  track,  having  been  thrown  from  the  train  apparently  by  the 
same  separating  and  breaking  in  two.  About  a  minute  before  that  oc- 
currence he  was  at  his  post,  attending  to  his  duties,  and  there  was  evi- 
dence that  he  was  experienced,  and  a  man  of  good  habits.  Held,  that 
there  was  sufficient  evidence  of  due  care  on  his  part  to  go  to  the  jury. 
Bums  o.  C.  M.  &  St.  P.  R.  Co.  (la.).    409. 

Child.  A  child  of  three  years  of  age  is  incapable  of  negligence,  and  could 
not  be  considered  a  trespasser.    Biftttishill  v.  Humphrey  (Mich  ).     697. 

Concurrent,  immaterial.  Where  a  railroad  company  was  guilty  of  negli- 
{i;ence,  the  fact  that  another  railroad  company,  with  whose  cars  it  came 
mto  collision  was  more  culpable  than  it,  cannot  avail  the  company  trans- 
porting the  deceased.    Union  R.  &  T.  CJo.  «.  Shacklet  (Mo  ).    193. 

Contributory.  B,  who  was  employed  by  C,  a  railroad  company',  at  its  repair- 
shops—havinff  been  so  employed  for  about  five  years — m  conjunction 
with  other  of  his  fellow  workmen,  had  made  arrangements  with  an  en- 
gineer of  the  company  to  carry  them  each  evening  to  their  homes,  about 
two  miles  from  the  shops.  The  train  consisted  of  a  locomotive,  a  tender, 
and  a  gondola  car.  The  gondola  truck  stood  eleven  inches  higher  than 
that  of  the  tender;  B  had  made  a  habit  of  sitting  on  the  rear  platform  of 
the  tender,  with  his  legs  hanging  over  the  side.  He  was  repeatedly 
warned  of  the  danger  he  was  placing  himself  in.  While  so  riding,  and 
while  there  was  plenty  of  room  in  the  gondola,  the  train  stopped  at  a 
point  to  discharge  some  articles,  when  a  light  engine  that  had  been  fol- 
lowing the  gondola,  through  a  blunder  of  the  engineer  in  charge,  ran 
against  the  rear  bumper  of  the  gondola,  and  forcea  the  forward  bumper 
01  it  up  onto  the  rear  platform  of  the  tender,  where  B  was  seated;  the 
result  was,  B  was  killed.  Held,  in  an  action  to  recover  damages  for  occa- 
sioning the  death,  that  the  court  should  have  instructed  the  jury  that  B 
had  been  guilty  of  contributory  negligence.  Lehigh  V.  R.  Co.  v.  Greiner 
(Penn.).    397. 

Contributory.  Duty  to  look  and  listen.  Upon  the  question  of  contributory 
negligence,  where  the  evidence  was  conflicting,  the  duty  of  discovering 
the  truth  devolved  upon  the  jury,  the  court  announcing  the  legal  princi- 
ples appjicable  to  any  state  of  facts  found  by  them  to  be  true.  If  plain- 
tiff was  sober  at  the  time,  but  could  not  move  from  his  perilous  position 
by  reason  of  his  foot  being  fastened,  bis  duty  to  look  and  listen  is  not 
involved  in  the  consideration  of  this  case,  as  the  performance  of  such 
duty  would  be  unavailing.  If  the  agents  of  the  company  saw  his 
dangerous  situation,  and  by  proper  exertions  could  have  slopped  the 
train  before  it  came  in  contact  with  him,  or  if  he  was  lying  on  the  track 
in  a  helpless  condition  produced  by  intoxication,  and  they  saw  him,  and 
could  have  stopped  the  train  in  time  to  avoid  the  accident,  but  failed  to 
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do  80,  defendant  was  liable  in  tlie  action.  B.  Ss  O.  H.  Co.  v,  Eean  (Md.). 
580. 

Contributory.  General  rule.  In  an  action  for  damages  for  injury  caused  by 
a  railroad  company  through  negligence  of  its  employees,  if  both  parties 
have  been  negligent,  but  want  of  oue  care  and  caution  on  the  part  of  the 
plaintiff  was  the  direct  cause  of  the  injury;  or,  in  other  words,  if  the  in- 
jury could  not  have  been  sustained  if  the  plaintiff  had  not  been  careless 
ana  neglectful  in  providing  for  his  own  safety,  there  can  be  no  recovery 
in  the  action.  But  if,  on  the  other  hand,  it  is  apparent  from  the  evidence 
that  the  plaintiff,  although  negligent,  would  have  suffered  no  injury  had 
proper  care  and  caution* been  omerved  bv  defendant,  the  action  is  main- 
tainable, and  defendant  must  be  held  liable  for  the  damages  ascertained 
by  the  proof  in  the  cause.     B.  &  O.  R.  Co.  v.  Eean  (Md.).    580. 

Contiibutory.  Jury.  Where  the  undisputed  facts  relied  on  to  establish  con- 
tributory negligence  are  such  as  may  lead  to  different  conclusions,  the 
jury  is  to  determine  the  question.  Petty  v.  Hannibal,  etc.,  R  Co.  (Bio.). 
618. 

Contributory.  Mere  negligence,  or  want  of  ordinary  care  or  caution,  will 
not  disentitle  plaintiff  to  recover,  unless  it  were  such  that,  but  for  that 
negligence,  or  want  of  ordinary  care  and  caution,  the  misfortune  could 
not  have  happened;  nor  if  defendant  might,  by  the  exercise  of  care  on 
his  part,  have  avoided  the  consequences  or  the  neglect  or  carelessness  of 
the  plaintiff.    B.  &  O.  R.  Co.  «.  Kean  (Md.).    580. 

Contributory  negligence  of  ]>arent.  If  the  injury  to  a  child  was  caused  by 
the  negligence  of  the  railroad  company,  the  negligence  or  fault  of  the 
parent  or  guardian  was  not  to  be  tsKen  into  account.  Battishill  v.  Hum- 
phrey (Mich.).    597. 

Contributory,  of  husband.  If  the  husband,  by  ordinary  care,  could  have 
avoided  the  consequences  to  himself,  even  when  caused  by  defendant's 
negligence,  he  would  not  have  been  entitled  to  recover.  Berry  «.  North- 
eastern R.  (Oa.).    575. 

Contributory,  question  of,  to  be  submitted  to  jury.  Strand  v.  Chi.  &  W.  M. 
R.  Co.  (Mich.).    218. 

Contributory.  Standing  between  the  seats  of  a  crowded  car  is  not  necessarily 
so  hazanlotts  a  i>osition  that  by  occupying  it  the  plaintiff  is  prevented 
from  recovering  damages  for  injuries  sustained  by  reason  of  the  want  of 
care  in  the  management  of  the  car.  Lapointe  o.  Middlesex  R  Co. 
(Mass.).    198. 

Contributory.  Sleeping  on  track.  When  one  goes  upon  a  railroad,  and  lies 
down  and  i^s  to  sleep  in  such  a  position  as  to  be  injured  by  a  passing 
train,  and  is  unseen  by  the  oflScers  in  charge  of  the  train,  although  the^ 
exercised  ordinary  care  and  diligence,  held,  that  the  railroad  company  is 
not  liable.    Williams  «.  Southern  Pac.  R.  Co.  (Cal.).    578. 

Contributory.  When  one  negligently  and  without  excuse  places  himself  in  a 
position  of  known  danger,  and  thereby  suffers  injuiy  at  the  hands  of  an- 
other, either  wholly  or  partially  by  means  of  his  own  act,  he  cannot  re- 
cover damages  for  the  injury  sustained.  The  contributory  negligence 
which  prevents  recovery  for  an  injury,  however,  must  be  such  as  co- 
operates in  causing  the  injury,  and  without  which  the  injury  would  not 
have  happened.    Lehigh  V.  ft.  Co.  v.  Greiner  (Penn.).    897. 

Co-servants.  The  question  as  to  when  a  master,  at  common  law,  is  liable, 
and  when  not  liable,  for  negligence  between  co-employees,  discussed.  St. 
Louis,  etc.,  R.  Co.  v.  Weaver  (Kan.).    841. 

Defect.  Discovery.  The  injury  having  occurred  prior  to  the  passage  of  the 
act  approved  February  15. 1885  (Sess.  AcU,  1884-85,  p.  115),  changing  the 
rule  as  to  the  liability  of  the  employer  to  one  of  his  servants  for  injuries 
resulting  from  the  negligence  of  other  fellow  servants;  the  fact  that  a  cir- 
cumstance pointing  to  the  defect  was  discovered,  a  few  hours  before  the 
explosion,  by  other  workmen,  who  failed  to  report  it,  would  not  render 
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the  oompaDy  (or  employer)  liable.    Lonisrille  &  N.  R  Co.  «.  Allen's 
Adm'r  (Ala.).    514. 

Defect.  Injury.  Liability  of  company.  For  injuries  suffered  from  the  ex- 
ploBion  of  an  engine  caused  by  a  latent  defect,  which  was  not  yisible  or 
capable  of  discovery  by  the  closest  inspection  from  within  or  withont, 
and  which  was  in  fact  not  known  to  the  railroad  company  or  any  of  ita 
servants,  the  railroad  company  is  not  liable  to  an  action  at  the  suit  of  a 
workman  who  is  injured,  unless  it  was  guilty  of  negligence  in  failing  to 
discover  the  defect.  Louisville  &  N.  R.  Cfo.  «.  Allen's  Adm*r.  (Ala.). 
514. 

Defects.  Instructions.  In  an  action  for  damages  for  causing  the  death  of 
an  employee,  a  switchman  brought  against  a  railroad  company  an  in- 
struction that  if  the  defects  in  the  road  where  deceased  was  thrown 
down  and  mortally  injured  by  defendant's  cars  were  easily  and  readily 
seen,  and  deceased  had  been  accustomed  to  working  there,  and  in  at- 
tempting to  uncouple  cars  while  in  motion  received  the  injuries  which 
caused  his  death,  plaintiff  was  not  entitled  to  recover,  is  rightly  refused, 
where  tlicri*  is  no  evidence  that  he  knew  of  the  condition  of  the  track  at 
the  place  where  he  was  injured,  and  it  also  appears  that  he  was  injured 
on  a  dark  and  stormy  night.  little  Rock,  M.  R.  &  T.  R  Co.  «.  Leverett, 
Adm'r.  (Ark.).    459. 

Draft-iron  to  I>c  used.  The  mere  failure  of  a  railroad  corporation  to  use  on 
all  its  cars  an  improved  coupling,  known  as  the  '*  Potter  draft-iron,"  and 
the  fact  that  a  common  coupling  broke,  does  not  show,  or  tend  to  show, 
negligence  on  the  part  of  the  company  in  the  equipment  of  the  train;  or, 
if  so,  it  is  not  available  in  an  action  to  recover  damages  for  the  deaUi  of 
a  brakeman  who  knew  what  couplings  were  used,  and  made  no  objec- 
tion.   Burns  v.  C.  M.  &  St.  P.  R  Co.  (la.).    409. 

Drunkenness  is  contributory.  The  conduct  of  the  deceased  in  this  case 
evinced  a  total  want  of  that  care  which  a  man  of  common  sense  would 
take  of  himself,  and  is  nothing  short  of  ^ross  neglieence.  He  volunta- 
rily got  drunk,  placed  himself  in  a  situation  of  peril,  without  the  inter- 
yen  tion  of  the  railroad  company,  fell  over  an  embankment  into  one  of 
their  cuts,  and  was  killed.  Under  Uiese  facts,  the  railroad  was  not  liable, 
and  a  nonsuit  was  right.    Berry  v.  Northeastern  R  Co.  (Georgia).    575. 

Duty  of  trainmen  at  crossing.  It  was  especially  the  duty  of  the  train  hands, 
in  passing  over  a  street  crossing  where  no  flagman  was  employed,  to  keep 
a  yigilant  lookout  for  persons  or  vehicles  on  the  track;  and  where  there 
was  an  unobstructed  view  of  this  track  for  two  miles  before  reaching  the 
street  crossiog,  it  cannot  be  said  that  the  lury  were  not  warranto  in 
flndlnff  negligence  in  this  respect.    Battishill  v.  Humphrey  (Mich.).    597. 

Duty  to  block  switches.  In  an  action  for  damages  brought  against  a  rail- 
road company  for  inluries  sustained  by  its  negligence  where  the  only 
negligence  upon  which  plaintiff  bases  his  right  oi  recovery  against  de- 
fendant is  that  the  switch  at  the  junction  in  which  plaintiff *8  feet  were 
caught  was  unblocked;  where  it  is  apparent  from  the  evidence  that  un- 
blocked switches  have  been  in  use  on  the  various  railroads  all  over  the 
country  for  years,  and  it  is  a  fair  inference  that  the  blocking  of  switches 
is  yet  but  an  experiment,— the  failure  to  use  a  new  device  for  blocking 
does  not  render  the  company  liable  for  injury  occasioned  thereby.  C.  P. 
I.  &  P.  R  Co.  e.  Londergan  by  next  friend  (III.).    491. 

Duty  to  make  road  safe.  A  railroad  company,  as  l)etween  it  and  its  em- 
ployees, must  exercise  reasonable  ana  ordinary  care  and  diligence  to 
make  its  road  safe,  whether  it  orinnally  constructed  the  road,  or  pur- 
chased it,  or  leased  the  same.  St. Xouis,  etc.,  R  Co.  «.  Weaver  (Kan.). 
841. 

Duty  to  prevent  accident  if  possible.  When  the  persons  in  charge  of  the 
train  discover  the  peril,  or  are  in  a  position  ,when  they  ought  to  have  dis- 
coyered  it, — ^a  position  in  which  the  circ^umstances,  movements,  or  con- 
dition of  the  person  injured  would  mamfest  to  a  yigilant  observer  that 
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such  person  is  unaware  of  it,  or  is  unable  to  extricate  lumself, — a  culpa- 
ble omission  to  use  tlie  means  in  hand  to  prevent  an  accident,  wlien  a 
prompt  resort  thereto  might  have  prevented  it,  without  endangering  the 
freight  or  passengers  l)eing  transported  on  the  train,  will  be  regarded  as 
reckless  or  intentional  negligence.  But  the  rule  does  not  apply  where 
the  maDifestation  of  the  peril  and  the  catastrophe  are  so  close  in  point  of 
time  as  to  leave  no  room  for  preventative  effort.  Fraa&er  t).  N.  &  S.  Ala. 
R.  Co.  ^Ala.).    665. 

Defendant  nad,  by  city  ordinance,  the  right  of  way  in  the  street  where  ita 
locomotive  fatally  injured  plaintiff's  intestate,  by  moving  upon  and 
crushing  his  hand.  The  engine  had  been  allowed  to  stand.  :md  had  \yeen 
cleaned  out,  in  the  street  at  the  time  of  the  accident.  Held,  that,  even 
if  the  defendant  were  violating  the  city  ordinance,  and  were  a  trespasser 
in  80  doing,  the  trespass  was  not  the  proximate,  but  remote,  cause  of 
the  accident;  the  moving  which  defendant  was  authorized  to  do  being 
the  proximate  cause.    Armil  v.  Chicago  B.  &  Q.  R.  Co.  (Iowa).    467. 

Employee  on  track.  Where  an  employee  on  the  track  is  injured  by  a  train 
running  at  an  unusual  rate  of  speed,  he  cannot  recover  in  the  absence  of 
evidence  to  show  that  the  engineer  did  discover,  or,  by  the  exercise  of 
care,  could  have  discovered,  the  plaintiff  in  time  to  have  checked  the 
train.    Stephens  v,  Hannibal  &  St.  Jo.  R.  Co.  (Mo.).    588. 

Engine  slow  to  reverse ;  negligence.  Plaintiff,  in  uncoupling  defendant's 
cars,  caught  his  foot  in  a  brake-beam.  He  signalled  the  engineer,  but 
his  signal  was  not  at  once  seen.  When  perceived,  the  engine  was  re- 
▼erBed,  and  the  train  stopped  immediately,  but  too  late  to  prevent  injury 
to  ]^laintiff.  The  engine  was  defective,  and  hard  to  reverse,  which  is 
plaintiff's  ground  of  action.  Held,  that  the  defect  in  the  engine  was  not 
the  cause  of  the  injury,  and  defendant  was  not  liable.  Danforth  and  An- 
drews, J. J.,  dissent.  Baius  v.  Syracuse  B.  &  N.  Y.  R.  Co.  (N.  Y.).  499. 

Failure  to  look  and  listen.  The  deceased  was  walking  home  in  a  storm.  As 
he  was  passing  over  the  railroad  crossing  he  was  struck  by  a  freight  car 
backing  from  the  north,  and  killed.  Action  was  brought  by  the  admin- 
istrator of  the  deceased  to  recover  dam^es.  The  evidence  showed  that 
the  deceased  was  in  full  possession  of  his  sight  and  heaHnff,  that  he  was 
well  acquainted  with  the  crossing,  that  the  ni^ht  was  dark  and  stormy, 
and  that  he  did  not  stop  and  listen.  Held,  mat  he  was  guilty  of  such 
contributory  negligence  as  would  defeat  a  recovery  of  damages  for  his 
death.    Mynning  v.  Detroit  L.  &  N.  R  Co.  (Mich.).    665. 

Contributory.    Failure  to  stop  at  crossing.     The  law  requires  that  all  trains 
upon  any  railroad  in  the  State  of  Illinois  which  crosses,  or  intersects,  or 
is  crossed  by  anv  other  railroad  upon  the  same  level,  shall  be  brought  to 
a  full  stop  at  a  distance  not  less  than  200  nor  more  than  800  feet  from  the 

Soint  of  intersection.  If  the  train  under  charge  of  the  deceased  as  con- 
uctor  was  not  brought  to  a  full  stop  at  a  distance  of  more  than  200  feet 
from  the  crossing  of  the  tracks,  and  if  the  failure  to  stop  the  train  con- 
tributed to  the  injury,  the  plaintiff  cannot  recover.  C.  &  N.  W.  R.  Co. 
fj.  Snyder  (111.).    611. 

Failure  to  discover  obstruction.  In  an  action  by  a  brakeman  against  his 
emplover,  a  railroad  companv.  for  damages  resulting  from  a  collision 
causecf  by  an  unattached  freight  car  getting  upon  and  obstructing  the 
nukin  track,  where  evidence  shows  that  the  freight  car  had  been  left  on  a 
level  side  track  with  brakes  properly  set;  that  a  train  had  passed  safely 
about  an  hour  and  a  quarter  before;  that  the  night  was  dark  and  stormy, 
and  a  violent  thunder-storm  was  raging,  with  a  high  wind  previous  to 
and  at  the  time  of  the  accident,  and  the  only  reasonable  inference  was 
that  the  car  was  blown  on  to  the  main  track  by  the  wind, — there  is  not 
evidence  to  warrant  a  finding  by  the  jury  that  the  agent  at  the  depot 
could  have  discovered  the  obstruction  in  time  to  avert  the  collision. 
Jones  t).  0.  M.  &  St.  P.  R  Co.  (Wis.).    449. 

Failure  to  test  boiler.    Negligence  cannot  be  imputed  to  the  railroad  com- 
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pany,  on  accouDt  of  the  failure  to  apply  the  hydraulic  teal  to  the  eng^e 
when  it  was  last  oyerhauled  at  the  shops,  about  ten  months  before  the 
explosion,  when  the  evidence  shows  that  the  defect  had  only  existed  from 
two  to  six  months.  Loulsyllle  &  Nashyille  R  Co.  «.  iiUen's  Adm'r, 
(Ala.}.    514. 

Fiye  or  six  miles  per  hour  is  not  negligence.    658  n. 

Flagman:  instruction  as  to.  A  request  of  defendant  to  instruct  the  jury  that 
'*  the  railroad  law  of  this  State  of  Michigan,  art.  4,  §  8,  lays  upon  railroad 
commissioners  of  the  State  the  duty  of  determining  the  necessity  of 
establishing  a  flagman  upon  any  particular  street-crossing  of  a  railway ; 
and*  upon  ue  testimony  and  under  the  pleadings  in  this  case,  the  absence 
of  a  flagman  at  the  crossing  where  the  accident  occurred  is  no  eyidenoe 
on  the  part  of  the  receivers,"  should  have  been  granted;  and  where  no 
reference  was  made  to  this  matter  in  the  charge  of  the  court,  the  jury 
should  take  such  refusal  as  a  liberty  to  infer  that  the  request  is  wrong  in 
law,  unless  some  explanation  was  made  by  the  court  of  the  reason  of  such 
refusal,  to  rebut  such  natural  inference.  Battlshill  e.  Humphrey  (Hicb.). 
507. 

General  rule  as  to  torts.  Railroad  companies  are  liable  for  torts  committed 
by  their  servants  in  the  prosecution  and  within  the  scope  of  their  business, 
whether  the  same  be  by  negligence  or  voluntary.  Western  &  A.  R  Co. 
e.  Turner  (Qa.).    455. 

Getting  off  moving  train.  What  care  a  passenger  must  observe.  Str^d  v. 
Chicago  &  W.  M.  R  Co.  (Mich.).    218. 

Inexperienced  engineer.  Where,  in  the  management  of  an  engine,  all  is  done 
that  could  or  should  have  been  done  by  an  experienced  engineer,  it  is 
immaterial  that  as  a  matter  of  fact  the  engineer  was  inexperienced.  Ar- 
mil  e.  C.  B.  &  Q.  R  Co.  (Iowa).    467. 

Inspection.    560  n. 

InsuflSciency  of  water-way.  The  injuries  complained  of  were  caused  bjr  the 
alleged  incapacity  of  a  passaee-way  for  water,  and  the  court  permitted 
the  plaintiff  to  introduce  evidence  to  prove  that  the  defendant,  after  the 
acciaent  occurred,  enlarged  the  capacity  of  such  water-way.  Bdd,  that 
this  evidence  did  not,  of  itself,  prove  negligence,  nor  that  the  defendant 
had  notice  of  the  insufficiency  or  the  water-way  prior  to  the  accident,  nor 
that  it  might  have  had  such  notice  by  the  exercise  of  reasonable  diligence, 
nor  that  it  did  not  exercise  such  diligence:  but,  at  most,  it  only  tenaed  to 
prove,  by  wa^  of  admission  on  the  part  of  the  defendant,  that  the  water- 
way was  originally  too  small;  and  the  introduction  of  such  evidence  for 
this  purpose  was  not  erroneous.  St  Louis,  etc.,'R  Co.  «.  Weaver  (Ean.). 
841. 

Instruction  as  to,  hM  obscure.  Where  an  action  was  brought  against  a 
railroad  company  for  a  personal  injury,  an  instruction  '*  that  slight 
negligence  is  not  a  slight  want  of  ordinary  care,  but  a  want  of  extra- 
ordinary care,  and  the  law  does  not  require  such  care  of  the  person 
injured  by  the  negligence  of  another  as  a  condition  precedent  to  his  re- 
covery," was  held  obscure,  and  calculated  to  mislead  the  jury.  Little 
Rock  M.  R  &  T.  R  Co.  v.  Haynes  (Ark.)    572. 

Jury  to  determlDe.  In  cases  of  doubt,  where  the  facts  are  disputed,  or  where 
different  minds  may  reasonably  draw  different  conclusions  from  the 
same  undisputed  facts,  the  question  of  negligence  vel  nan  is  a  question  of 
fact  for  the  determination  of  the  jury;  but,  when  the  facts  are  undis- 
puted, and  the  inference  to  be  drawn  from  them  is  clear  and  certain,  it 
is  a  question  of  law  for  the  decision  of  the  court.  Louisville  &  Nash- 
ville R  Co.  e.  Allen's  Adm'r.  (Ala.).    514. 

It  is  not  negligence  for  a  teamster  employed  by  a  railroad  company  to  assuine 
that  an  engine-driver  will  use  ordinary  care.  Hobson  «.  New  Mexico, 
etc.,  R  Co.  (Arizona).    860. 

Machinery:  defective.    558  n. 

Negligence  is  a  relative  term;  the  surroondings  are  absolutely  neoessaiy  to  be 
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aecertained  before  the  question  of  negligence  can  be  determined.    Davis 
V.  C.  &  G.  R  Co.  (8.  C).    440. 

Obstruction  on  track:  duty  as  to  discovering.  A  station  agent  who,  by  the 
rules  of  a  railroad  companv,  is  held  responsible  for  the  safety  of 
switches,  and  whose  express  auty  it  is  to  see  that  the  main  track  is  kept 
clear  and  unobstructed  for  the  passage  of  trains,  and  to  be  out  at  the 
station,  and  know  that  everything  is  right  when  trains  are  passing,  is  a 
"fellow  servant"  of  a  brakeman,  in  the  employ  of  the  same  company, 
who  has  been  injured  by  a  collision  near  such  agent's  station;  and  if  the 
agent  is  not  shown  to  have  been  incompetent,  tne  railroad  company  are 
not  liiU)le  to  the  brakeman  for  an  accident  happening  through  the  negli- 
gence of  sucli  agent.    Jones  o.  C.  M.  &  St.  P.  K.  Co.  (Wis.).    449. 

Question  as  to,  when  for  jury  and  when  for  court.  Ordinarilj^  the  question 
of  negligence  is  one  of  fact  to  be  submitted  under  proper  instructions  to 
the  determination  of  a  jury.  Where  the  facts  are  aisputed,  where  there 
is  any  reasonable  doubt  as  to  the  inference  to  be  drawn  from  them,  or 
where  the  measure  of  duty  is  ordinary  and  reasonable  care,  and  the  de- 
gree varies  according  to  tne  circumstances,  the  question  cannot,  in  the 
nature  of  the  case,  1^  considered  bv  the  court;  it  must  be  submitted  to 
the  jury.  But  where  the  facts  and  the  inferences  therefrom  are  undis- 
puted, where  the  precise  measure  of  dutjr  is  determinate,  the  same  under 
all  circumstances,  where  a  rule  of  duty  in  a  given  exigency  may  be  cer- 
tified and  accurately  defined,  the  question  is  for  the  court  and  not  the 
jury.    Lehigh  V.  R.  Co.  v,  Qeiner  (Penn.).    897. 

Bail  too  light.    559  n. 

Rule  as  to  machinery.  A  railroad  company  is  not  required  to  warrant  the 
perfection ,  of  its  machinery  or  appliances,  nor  to  insure  its  employees 
against  injury  from  boiler  explosions,  or  other  like  accidents.  It  is  only 
bound  to  use  due  care  and  diligence — that  is,  the  care  and  diligence 
which  a  man  of  ordinary  prudence,  engaged  in  a  like  business,  would 
exercise  for  his  own  protection  and  the  protection  of  his  property — first 
to  furnish  a  safe  and  suitable  engine,  and  then  to  keep  it  in  that  condi- 
tion.   Louisville  &  Nashville  R.  Co.  o.  Allen's  Adm*r.  (Ala.).    514 

Rules:  jury  to  pass  upon  sufficiency  of.  It  is  tlie  duty  of  a  railroad  com- 
pany to  make  and  promulgate  rules  which,  if  faiwfuUy  observed,  will 
f^ive  reasonable  protection  to  its  employees;  and  whether  it  is  negligent 
n  that  respect  in  a  given  case,  is  a  question  for  the  jury.  Abel  v.  Presi- 
dent of  Delaware,  etc.,  Co.  (N.  Y.).    497. 

Running  through  city.  Signals.  Where  a  party  is  killed  while  walking  on 
a  railroad  track,  by  a  train  running  backward  on  a  public  street,  within 
city  limits,  without  ringing  the  engine  bell,  and  without  having  a  man 
stationed  on  the  end  of  the  train  furthest  from  the  engine  to  give  daneer 
signals,  as  required  by  an  ordinance  of  that  city,  Uie  company  is  liable 
for  the  death  of  such  party  if  it  is  shown  that,  by  observing  the  ordi- 
nance, its  employees  might  have  known  of  the  danger  in  tune  to  have 
prevented  the  accident,  even  though  the  party  killed  was  guilty  of  negli- 
gence in  going  on  the  track  without  looking  and  listening  for  the  tram. 
Bergmann  et  al.  «.  St.  L.,  L  M.  &  S.  R  Co.  (Mo.}.    588. 

Signals.  It  must  give  the  ordinary  signals  at  public  crossings  only,  and  is 
not  bound  to  give  them  at  other  points  on  the  track  where  persons  have 
no  riffht  to  be.    Shackleford,  Adm'r  v,  L.  &  N.  R  Co.  (Ey.).    591. 

Speed.  A  railroad  has  the  right  to  run  its  trains  in  excess  of  the  usual  rate 
of  speed  to  make  up  lost  time,  but  in  doing  so,  those  in  charge  of  the 
train  should  use  gnsXer  vigilance  and  care  to  prevent  accidents  to  work- 
men on  the  track.    Stephens  v.  Hannibal  &  St.  J.  R.  Co.  (Mo.).    588. 

Speed.  A  trespasser  cannot  complain  of  the  unusual  or  high  rate  of  speed  at 
which  the  train  was  moving  at  Uie  time  of  the  injury.  Shackelford, 
Adm'r.  «.  L.  &  N.  R  Co.  (Ky.).    591. 

Switches.  What  Idnd  to  be  used.  It  is  not  enoueh  to  prove  that,  in  the 
opinion  of  witnesses,  blocked  switches  are  safer  for  the  employee,  as  the 
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law  does  not  require  the  emplo3rer  to  furnish  absolutely  safe  machinery^ 
or  the  most  approved  pattern ;  the  company  is  only  required  to  furnish 
that  which  is  reasonably  safe  and  proper  for  the  purpose  for  whidi  it  la 
constructed.    C.  R.  I.  &  P.  R.  Co.  v.  Londergan  (ill.)-    491. 

Test  of  boilers.  The  application  of  the  steam  test  for  boilers  bein^  shown 
to  be  neither  practicable  nor  generally  approved,  on  account  of  its  dan- 
ger; and  the  hydraulic  test,  as  shown  by  the  evidence,  being  extraordi- 
nary and  rarely  used,  except  when  engines  are  first  put  in  use,  or  fail  to 
work  well,  or  when  they  are  overhauled  periodically,  the  failure  of  the 
railroad  company  to  have  either  or  both  of  these  tests  applied  to  the  de- 
fective boiler  does  not  authorize  the  imputation  of  negligence.  Louis- 
ville A  Nashville  R.  Co.  e.  Allen's  Adm'r.  (Ala.).    514. 

The  (question  of  the  weight  of  testimony  as  to  the  blowing  of  the  whistle  aad 
ringing  of  the  bell  was  for  the  Jury.  Battishill  v.  Humphrey  (Mi<^.). 
597. 

Track:  duty  as  to  furnishing.  A  railroad  is  not  bound  to  furnish  a  safe 
track,  its  duty  in  that  respect  being  to  use  all  reasonable  care  and  pre- 
caution in  placing  and  keeping  it  in  good  order  and  condition.  Devlin 
e.  Wabash,  St.  L.  &  P.  R.  Co.  (Mo.),    524. 

Tracks:  safety  of.  The  law  does  not  require  that  a  railroad  company  shall, 
as  between  it  and  its  employees,  guarantee  the  sufficiency,  good  order, 
and  good  condition  of  its  tracks  and  roadway,  but  merely  requires  that 
tiie  railroad  company  shall  exercise  reasonable  and  ordmary  care  and 
diligence  to  keep  its  tracks  and  roadway  in  a  reasonably  safe  condition; 
and  hM,  that  we  present  case  was  tried  upon  such  theory  of  the  law. 
St.  Louis,  etc.,  R.  6o.  «.  Weaver  (Kan.).    841. 

Trespasser.  For  injuries  to  a  trespasser  on  its  track,  the  railroad  company 
18  liable  onlj  if,  after  the  discovery  of  the  danger,  it  could  have  pre- 
vented the  injury  by  ordinary  care.  Schackelfora,  Adm'r,  v,  L.  A  NT  R. 
Oo.(Ky.).  591. 
,  Trespasser  on  track.  Where  the  engineer  sees  a  man  nearly  a  mile  ahead  on 
the  track,  who  does  not  get  off  on  the  whistle  being  olown  repeatedly, 
and  the  bell  rung,  it  is  the  duty  of  the  engineer  to  slow  down,  and  even 
to  stop  the  train,  in  order  to  avoid  killing  such  man.  Baumeister  e. 
Grand  Rapids  ALXl  Co.  (Mich.).    476. 

Trespasser  on  track.  Duty  as  to  stopping  train.  While  the  intestate  was 
walking  upon  defendant's  track,  ne  was  struck  bj  a  passing  train  and 
killed.  The  evidence  tended  to  show  that  the  accident  would  have  been 
avoided  if  the  persons  in  charge  of  the  train  had  exercised  ordinary  care 
in  giving  the  reasonable  and  usual  signals  of  its  approach  after  they  dis- 
covered the  deceased  on  the  track.  Held,  that  while  it  is  the  general 
duty  of  a  railroad  company  to  keep  a  proper  and  vigilant  lookout  for  ob- 
structions and  other  dangers,  including  it  may  be  trespassers,  it  is  not  an 
absolute  and  particular  dut^  to  an  intruder  upon  the  track  so  far  as  to 
constitute  the  omission  to, discover  him,  and  to  give  the  cautionary  sig- 
nals, negligence  per  m  as  to  such  intruder.  But  when  a  person  is  seen 
walking  upon  the  track,  a  due  regard  for  human  life,  and  due  precaution 
against  unnecessary  injury,  require  the  usual  signals  to  be  given.  Frazer 
e.  N.  &  S.  Ala.  R  Co.  (AJa.).  ,565. 

Walkinff  on  track.  Where  a.  person  voluntarily  walked  upon  a  railroad 
track,  and  was  injured  by  a  passing  train,  Jield,  that  he  was  not  entitled 
to  recover  damages  for  the  mjury,  in  the  absence  of  wilful  or  reckless 
conduct  on  the  part  of  the  company  or  its  agents.  Little  Rock,  M.  R.  & 
T.  R  Co.  9.  Haynes  (Ark.).    572. 

HXW  TBIAL. 

Brror  in  instruction.  A  new  trial  will  not  be  granted,  because  a  certain  in 
struction,  standing  alone,  might  bear  an  interpretation  prejudicial  to  the 
right  of  the  plaintiff,  but  which,  when  taken  in  connection  with  the 
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other  instructions,  and  the  char^  of  the  court,  appears  to  be  a  fair  state- 
ment of  the  law.    Gleeson  f>.  Virginia  M.  R.  Co.  (D.  C).    202. 
The  discretion  of  the  presiding  judge  in  granting  a  first  new  trial  had  been 
exhausted  in  the  case,  and  the  grant  of  another  was  error.    Cook  v. 
Western  &  AU,  R,  Co.  (Ga.).    817. 

A  circuit  judge,  having  refused  defendant's  motion  for  nonsuit,  may  after- 
wards, during  the  trial,  with  the  facts  unchanged,  onier  a  nonsuit  of 
his  own  motion.    Couch  v.  Charlotte,  etc.,  R.  Co.  (S.  C).    881. 

In  the  absence  of  all  testimony  in  support  of  the  material  allegations  in  the 
complaint,  a  nonsuit  is  proper;  but  where,  in  support  of  such  allegations, 
there  is  any  testimony  the  weight,  truth,  and  sufficiency  of  iVhich  are  to 
be  determined,  the  case  must  go  to  the  Jury.  Davis  v.  C.  &  G.  R.  Co. 
(S.  C).    440, 

On  the*  question  of  negligence,  it  is  the  right  of  the  trial  judge  to  determine 
whether  there  is  any  evidence  to  make  a prima-fade  case:  and  if  not,  he 
may  grant  a  nonsuit.    Couch  v,  Charlotte,  etc,  R.  Co.  (8.  C).    831. 

Where  the  judge,  in  his  discretion,  refuses  to  allow  the  plaintiff  to  introduce 
further  testimony  after  closing,  upon  motion  made  both  before  and  after 
an  order  of  nonsuit,  he  commits  no  error  of  law  for  which  the  verdict 
may  be  set  aside.    Couch  «.  Charlotte,  etc.,  R.  Co.  (8.  C.)-    881. 

VOTICB. 

Condition  in  contract  of  shipment  as  to  eiving  notice  of  loss.    112. 
To  agent  of  railroad  company  of  claim  for  damage  to  goods,  rule  requiring. 
Mo.  Pac.  R  Co.  9.  Harris  (Tex.).    107. 

OinrS  PBOBAHDL 

In  an  action  against  a  railroad  company  by  one  of  its  employees  or  servants,  td 
recover  damages  for  injuries  caused  by  the  explosion  of  an  engine,  the 
anus  of  proving  negligence  is  on  the  plaintiff,  and  it  is  not  enongh  to 
prove  the  fact  of  injury  from  the  explosion;  but  the  rule  is  different 
when  the  action  is  brought  by  a  passenger.  Louisville  &  Nashville  R 
Co.  «.  Allen's  Adm*r  (Ala.).    514. 

In  cases  where  the  evidence  for  plaintiff  shows  that  his  own  negligence  coi^- 
tributed  to  his  injury,  he  cannot  recover  as  a  matter  of  law.  Where  the 
evidence  for  plaintiff  does  not  show  want  of  care  on  his  part,  the  anus  is 
on  defendant  to  prove  his  want  of  care.  Hobson  o.  New  Mexico,  etc., 
R  Co.  (Arizona).    860. 

The  burden  of  proving  contributory  negligence  on  the  part  of  the  plaintiff 
rests  upon  the  defendant  8t.  Louis,  eta,  R  Co.  e.  Weaver  (Ean.). 
841. 

PABUTT  AHD  CHILD. 

A  father  can  sue  a  railway  company  for  negligently  causing  the  deaUi  of  his 
minor  child,  and  if  it  has  knowingly  emplojred  the  minor  against  the  con. 
sent  of  the  father,  the  latter  may  recover  from  it  the  value  of  the  child's 
services  up  to  the  date  of  death,  and  even  to  a  greater  amount  Ft 
Wayne,  C.  &  L.  R.  Co.  e.  Byerle  (Ind.).    800, 

PABTIS8. 

See  AcnoK;  AaaamnEsr;  Ehikeut  DoxAm. 
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See  ErmBNCB;  Nbglioxngb;  PLBiDiNGfl. 

Action  ex  deUeto,  Damages.  The  conductor  of  the  train  on  which  the  plain* 
tiff  and  his  family  were  passengers  instructed  them  to  pass  into  the 
forward  car,  as  the  one  they  were  on  would  be  left  at  a  station.  In 
attempting  to  do  as  they  were  instructed,  they  were  required  to  leave  the 
car,  which  was  not,  in  fact,  left  at  the  station.  The  conductor  refused 
to  delay  the  train  sufficiently  for  them  to  again  enter  it,  nod  the  passen- 
jpers;  by  reason  of  their  detention,  were  exposed  to  hardships,  and  suffered 
in  health,  for  which  the  ^plaintiff  brought  suit  to  recover  damages,  and 
obtained  a  Judgment  for  $700.  HM,  1.  That  the  wrongful  refusal  of  the 
company  to  carry  the  passengers  was  a  tort,  and  not  a  breach  of  contract, 
and  an  action  therefor  is  an  action  ex  delieto.  2.  That  the  judgment  will 
not  be  reversed  on  account  of  the  amount  of  the  verdict,  as  there  was  no 
reason  to  believe  that  the  Jury  acted  from  prejudice,  partiality,  or  corrup- 
tion.   Lake  Erie  &  W.  R  Co.  «.  Acres  (Ind.).     113. 

Action  for  injury  on  street  car.  An  instruction  given  the  Jury  describing  the 
kind  of  gates  that  defendant  was  bound  to  provide  for  the  front  platforms 
of  its  cars,  and  that  if,  by  the  neglect  of  the  driver,  *'a  gate"  was  not 
provided  to  the  front  platform  on  which  deceased  was  riding,  whereby  he 
came  to  his  death,  without  negligence  on  his  part,  defendant  is  liable,  is 
not  objectionable  because  of  the  use  of  the  words  "  a  gate,"  instead  of 
"such  gate,"  as  the  kind  of  gate  defendant  was  required  to  keep  was 
explained  in  the  instruction ;  nor  is  it  objectionable  for  instructing  the 
Jury  to  find  defendant  liable  without  finding  that  deceased  was  a  passen- 

§er,  when  they  had  been  previously  Instructed  that  they  must  find  that 
eceased  was  a  passenger  before  thev  could  find  defendant  liable.  Moehl- 
hausen  v.  St.  Louis  R.  Go.  (Mo.).     157. 

Action  for  injury  on  street  car.  Gate.  An  instruction  to  the  effect  that, 
under  the  pleadings  and  evidence,  the  plaintiff  could  not  recover,  was 
properly  refused,  when  it  appears  from  the  evidence  that  the  boy  stated 
that  he  "fell  off  the  front  platform"  of  defendant's  car,  and  itVurther 
appears  that  the  evidence  tended  to  show  that  there  was  no  gale  to  keep 
him  from  falling  of,  as  required  by  law,,  and  that  the  car  was  going 
around  a  curve  at  a  rate  of  about  five  miles  an  hour.  Muehlhausen  v. 
St.  Louis  R.  Go.  (Mo.).    157. 

Action  for  injury  on  street  car.  Gate.  In  such  an  action,  under  section  4, 
Act  1869  (Laws  Mo.  207),  providing  that  "no  passenger  shall  be  pear- 
mitted  to  get  on  or  off  any  car  by  the  front  platform  wMle  the  car  is  in 
motion,  and  each  car  shall  be  furnished  with  such  adjustable  gate  or 
ffuard  as  shall  prevent  it,"  the  defendant  is  liable  for  an  injury  resulting 
from  the  lack  of  such  gate,  notwithstanding  the  provision  of  Act  January 
16,  1860,  which  declares  that  "said  railroads  shall  not  be  liable  for 
injuries  occasioned  to  persons  bv  reason  of  their  setting  on  or  off  the  cars 
by  the  front  or  forward  end  of  the  car."  Muehlhausen  v,  St.  Louis  R. 
Co.  (Mo.).    167. 

Action  for  injury  on  street  car.  Instruction.  In  such  an  action,  the  refusal 
to  g^ve  an  instruction  to  the  effect  that  if  the  Jury  believed  that  deceased 
was  not  a  passenger  on  the  car,  they  are  to  find  lor  the  defendant,  is  not 
reversible  error,  when  instructions  to  the  same  effect  were  given.  Muehl- 
hausen V.  St.  Louis  R.  Co.  (Mo.).    157. 

Action  for  injury  on  street  car.  Instruction.  The  Jury  were  instructed  that, 
"  although  the  deceased  child  may  have  been  guilty  of  misconduct,  or 
faUed  to  exercise  ordinary  care  and  prudence  while  on  the  defendant's 
car,  which  may  have  remotely  contributed  to  his  death,  yet  if  the  em- 
ployee of  defendant  was  guilty  of  negligence  in  the  management  of  the 
car,  which  negligence  was  the  immediate  cause  of  death,  and  with  the 
exercise  of  prucknoe  and  care  by  said  employee,  after  tJie  danger  was 
impending,  said  injurv  and  death  might  have  been  i)revented,  the  de- 
fendant is  liable  in  this  suit."     Jfelal  that  such  an  instruction  la  not 
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objectionable,  because  the  question  of  saving  the  boy  by  pradenoe  and 
care  after  the  danger  was  impending  is  not  in  the  case,  as  the  danger  was 
impending  when  he  was  standing  on  the  front  platform,  if  the  gate  was 
open,  as  the  evidence  tended  to  show.  Nor  is  it  objectionable  as  too 
general,  as  it  is  not  broader  than  the  claim  in  the  petition,  and  is  not  bad 
Dj  reason  of  the  use  of  the  words  "prudence  and  care/*  and  "  remotely,** 
without  further  ezplanatioq.  Muenlhausen  v.  St.  Louis  R.  Co.  (Mo.). 
157, 

Action  for  injury  on  street  car.  Instruction.  In  such  an  action,  an  instruction 
is  not  objectionable  because  of  the  use  of  the  term  "contributory  negli- 
sence,'*  without  explaining  to  the  jury  the  meaning  of  that  term,  when  such 
instruction  refers  to  other  instructions  given,  in  which  the  meaning  of 
the  term  is  explained.    Muehlhausen  v,  St.  Louis  R.  Co.  (Mo).    157. 

Agency  of  one  company  for  another.  The  evidence  was  sufficient  to  warrant 
the  jury  in  finding  that  the  company  selling  the  ticket  was  the  agent  for 
the  other  company,  and  that  the  ticket  was  good  and  the  passenger 
wrongfully  ejected.     Young  v,  Penna.  R  Co.  (Fenn.).    114 

Brakeman:  injury  by.  A  railway  company  is  liable  for  an  injury  wantonly 
inflicted  by  its  brakeman  upon  a  passenger  travelling  on  one  of  its  tnins. 
Wabash  R.  Co.  v.  Savage  (Ind.).    288. 

Commutation  checks.  Statute.  Parallel  lines.  Massachusetts  Pub.  St,  a 
118,  §  47,  relating  to  commutation  checks  on  street  railways,  provide 
that  such  checks  Siall  not  entitle  the  holder  "  to  a  passage  over  the  same 
route  on  which  the  check  was  issued,  or  a  route  parallel  thereto,  and  be- 
tween and  including  two  common  points.*'  HMt  that  it  is  not  necessary 
that  two  street-car  routes  should  be  parallel  for  the  whole  length  of  each, 
or  of  either,  in  order  to  fall  within  the  meaning  of  the  statute.  If  the 
route  on  which  the  passenger  proposes  to  travel  is  substantially  parallel 
to  that  on  which  he  receives  his  check,  and  if  it  is  between  and  includes 
two  common  points,  it  is  enough,  and  his  trip  back  in  the  direction  from 
which  he  came  is,  substantiiJIy,  a  return  trip.  Cronin  v.  Highland  Street 
R.  Co.  (Mass.).    122. 

Duty  of  sleeping-car  company  to  accommodate.  By  a  contract  entered  into 
oetween  a  railroad  company  and  a  sleeping-car  company  it  was  provided 
that  the  lalter  should  furnish  cars  for  the  transportation  of  passengers, 
and  run  them  under  the  rules  and  regulations  oif^  the  former.  By  a  cer- 
tain regulation  of  the  railroad  company,  passengers  on  certain  trains 
were  not  entitled  to  purchase  sleeping-car  accommodations  unless  they 
held  through  tickets.  The  plaintiff,  holding  a  "split"  ticket,  having 
applied  for  a  sleeping-car  ticket,-  and  the  railroad  company's  agent  liav- 
ing  refused  to  sell  him  one,  he  was  expelled  from  the  sleeping-car,  its 
conductor  assisting  the  train  conductor  in  leading  him  from  that  car  to 
one  of  the  other  passenger  cars  on  the  train,  no  force  being  used  or 
bodily  harm  done  him.  Bdd,  that  the  sleeping-car  was  not  obliged  to 
furnish  the  plaintiff  a  berth,  nor  is  itresponsible  for  the  act  of  the  rail- 
road conductor  in  expelling  him  from  the  car,  although  he  was  assisted 
by  one  of  its  own  employees.  Lawrence  v.  Pullman's  P.  C.  Co.  (Mass.). 
151. 

Ejectment  of  passenger  who  takes  wrong  train.    135  n. 

Even  though  a  passenger  was  a  trespasser,  he  should  not  have  been  ejected 
without  a  reasonable  regard  for  his  safety,  and  whether  such  regard  has 
been  used  or  not,  is  a  question  for  the  jury,  Arnold  v.  Pennsylvania  R 
Co.  (Pa.).    189. 

Expulsion  for  non-payment  of  fare.  An  action  was  brought  a^nst  a  rail- 
road company  to  recover  damages  for  ejection  from  one  of  its  passeng^er 
trains.  The  undisputed  facts  proved  on  the  trial  show  that  the  plaintiff 
had  not  paid  his  fare.  EM,  that  a  demurrer  to  the  evidence  will  be  sus- 
tained.   Shular  v,  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.).     186. 

Expulsion  of,  for  non-payment  of  fare.    188  n. 

Expulsion  of  passenger  from  sleeping-car.    Liability  of  company.    155  n. 
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Failiire  to  carry  to  deBtination.  When  a  passenger  goes  on  the  train  of  a  rail- 
road company,  and  pays  his  fare  to  be  transported  to  some  locality  on 
such  company's  road,  and  the  conductor,  before  the  journey  is  completed, 
tells  the  passenger  that  the  train  will  not  eo  to  the  station  to  whidi  such 
passenger  has  paid  to  be  carried,  and  that  he  can  either  get  off  at  the  sta- 
tion where  the  train  is  then  stopping,  or  go  to  some  other  point,  where- 
upon the  passenger  leayes  the  train,  he  has  a  right  of  action  against  the 
company  for  damages.  But  if,  after  the  passenger  leaves  the  train,  the 
conductor  tenders  him  back  the  fare  for  the  uncompleted  part  of  his 
journey,  and  he  yoluntarily  receives  it,  he  thereby  waives  his  right  of 
action.    Florida  So.  R  Co.  «.  Katz  (Fla.).    138. 

FWure  to  stop  at  station.  A  passenger,  after  getting  upon  a  train,  told  the 
conductor  that  he  wished  to  be  put  off  at  a  point  on  the  road  which  was 
not  a  regular  station,  but  at  which  the  conductors  of  the  railroad  com- 
pany's trains,  to  defendant's  knowledge,  were  frequently  in  the  habit  of 
stopping  and  putting  off  passengers.    He  paid  the  fare  claimed  for  trans- 

Sorting  him  to  that  ^lace.  The  conductor  afterwards  refused  to  put 
im  on  there,  but  carried  him  to  the  next  station.  Held,  that  there  was 
a  violation  of  the  contract  of  carriage  between  the  railroad  company  and 
the  plaintiff,  for  which  he  can  recover.    Hull  v.  East  Line,  etc.,  K.  Co. 

(Tex.).    331. 
Failure  to  stop  Uain  at  station  in  order  to  permit  passenger  to  alight    220  n. 

General  rule.  While  a  railroad  does  not  insure  the  absolute  safety  of  its  pas- 
sengers, yet  it  binds  itself  to  exercise  the  utmost  degree  of  human  care, 
diligence,  and  skill  in  order  to  carry  the  passengers  safely;  and  where  it 
fails  to  keep  its  track  clear  of  obstructions,  so  that  the  engineers  of  loco- 
motives may  have  a  clear  view  ahead,  it  is  liable  in  damages  for  any 
damage  caused  thereby.  LouisviUe  &  N.  R  Co.  e.  Hitter's  Adm.  (Ky.). 
167. 

Getting  off  street  car.  Driver  careless.  Person  injured.  Company  liable. 
Muehlhausen  «.  St  Louis  R.  Co.  (Mo.).     157. 

Injury  of,  by  collision  of  trains  of  different  companies.  Against  whom  action 
should  be  brought.    198  n. 

Injury  of,  by  failure  of  carrier  to  provide  seats.    201  fi. 

Injury  to  standing  passenger.  As  the  defendant  consented  to  take  plaintiff  as 
a  passenger  while  occupying  a  standing  position,  even  if  comparatively 
unsafe,  and  yet  one  which  she  could,  in  the  exercise  of  due  care,  prop- 
erly occupy,  plaintiff  is  not  debarred  from  a  recovery.  Lapoint «.  Mid 
dlesex  R  Co.  (Mass.).    198. 

Insult.  Damages,  exemplary.  The  plaintiff,  after  purchasing  a  proper 
ticket,  took  passage  from  one  intermediate  station  to  another  upon  a  pas- 
senger train.  It  railed  to  stop  at  the  platform,  at  her  place  of  destination, 
which  was  a  flag  station.  There  was  evidence  tending  to  show  that  there 
was  misconduct  towards  the  plaintiff  on  the  part  of  the  conductor  and 
brakeman.  Held,  1.  That  such  evidence  was  i^missible.  2.  That  a  rail- 
road company  is  bound  to  protect  all  passengers  on  its  trains  from  op- 
pression, fraud,  malice,  insult,  or  other  wilful  misconduct  on  the  part  of 
those  in  charge  of  the  train,  and  to  protect  female  passengers  from  ob- 
scenity, immodest  conduct,  or  wanton  approach.  For  its  failure  to  pro- 
vide suchprotection,  it  is  liable  for  exemplary  damages.  Louisville  &  N. 
R  Co.  V.  Ballard  (Ky.).    1S5. 

Jumping  from  train.  Injury.  In  an  action  by  a  passenger  against  a  railroad 
company  to  recover  for  personal  injuries  received  by  jumping  from  a 
freight  train,  which  also  carried  passengers,  while  it  was  passing  a  station, 
held,  that  it  was  not  negligence  on  the  part  of  the  company  to  run  the 
train  past  the  station,  in  accordance  with  its  regular  custom,  and  in  order 
to  allow  another  train  to  pass  in  the  opposite  direction.  Hemingway  v. 
Chicago,  etc..  R  Co.  (Wis.).    216. 

Jumping  from  train.  Injury.  One  Johnson,  for  whom  the  plaintiff  sues  as 
assignee,  was  injured  by  jumping  from  a  rapidly- moving  train.    It  was 
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contended  tbat  he  acted  under  the  direction  and  requirement  of  the  con- 
ductor, and  for  this  reason  the  company  should  respond  in  damages  for 
the  injury  received.  After  an  examination  of  the  evidence,  held,  that  it 
was  not  sufficient  to  show  a  requirement  on  tlie  part  of  the  conductor 
that  the  passenger  should  get  off  while  the  train  was  moving,  so  as  to 
render  the  railroad  company  liable  for  injuries  received  by  him  in  leaving 
the  train.    Yimont «.  Chicago,  etc.,  R  Co.  (Iowa).    210. 

Leaving  reticule  la  seat,  negligence.  The  plaintiff  was  a  passenger  in  one  of 
the  defendant's  parlor  cars,  and  when  about  to  go  from  the  car  for  the 
purpose  of  obtamiiig  refreshments,  left  her  reticule  upon  the  sill  of  the 
car  window.  During  lier  absence  it  was  stolen.  Held,  the  plaintiff  was 
guilty  of  negligence  which  contributed  to  her  loss,  and  the  company  is  not 
liable.     Whitney  v.  Pullman's  P.  C.  Co.  (Mass.).     147. 

Liabilitv  of  passenger  riding  on  a  free  pass.    146  n. 

Limited  ticket,  notice  to  passenger  of  rules  coucerning.    102  n. 

Malicious  arrest.  Probable  cause.  The  plaintiff,  while  riding  from  L.  to  8. 
on  a  train  of  the  defendant's  road,  offered  to  ihe  conductor,  with  whom 
tie  had  frequently  ridden  before,  a  ticket  marked  from  L.  to  8.  "and  re- 
turn," on  which  he  had  ridden  from  L.  to  3.  The  conductor  refused  the 
ticket,  and  demanded  fare.  The  plaintiff  had  no  money,  because  he  sup- 
posed  the  ticket  was  good,  but  said  he  would  pay  when  he  arrived  at  8., 
and  offered  the  ticket  as  security,  but  it  was  refused.  The  evidence 
showed  that  the  conductor  allowed  him  to  ride  to  S.,  when  he  had  him 
arrested,  and  made  a  complaint  against  him  for  fraudulently  evading  the 
payment  of  his  fare.  After  trial  the  plaintiff  was  acquitted.  Held,  that 
there  was  evidence  of  want  of  probable  cause  to  support  a  yerdict  for 
the  plaintiff.     Krulevitz  v.  East.  R.  Co.  (Mass.).    188. 

Malicious  arrest:  prosecution  of  company  for.  On  the  arrival  of  the  train 
at  8.)  officers  (having  been  notified)  were  ready,  and  entered  the  car,  when 
the  conductor,  who  was  a  railroad  police  officer,  pointing  to  the  plaintiff, 
said,  *'  That  is  the  man,"  and  told  them  to  take  him  to  the  lockup,  which 
was  done.  Held,  that  a  jury  might  return  a  verdict  for  the  plaintiff  in  a 
count  for  assault  and  false  imprisonment,  on  the  ground  that  the  conduc- 
tor ordered  the  arrest,  not  as  a  police  officer,  but  as  a  conductor;  so  that, 
being  made  by  the  local  officers,  who  were  not  present  when  the  offence 
was  committed,  without  a  warrant,  it  was  not  authorized  by  the  statute. 
Krulevitz  v.  East.  R.  Co.  (Mass.).     188. 

Kegligence  of,  in  joining  crowd.  If  a  person,  in  leaving  a  ferry-boat,  volun- 
tarily joins  a  crowd,  which  is  so  dense  as  to  prevent  him  seeing  where  he 
treads,  and  voluntarily  proceeds  with  such  crowd,  and  is  injured  by  his 
foot  being  caught  between  the  boat  and  the  dock,  such  conduct,  per  m, 
manifests  contributory  negligence,  and  he  should  be  nonsuited.  But  if 
the  voluntariness  of  the  plaintiff's  joining  such  crowd,  or  of  his  remain- 
ing in  it,  be  in  doubt,  the  question  of  contributory  negligence  must  be 
submitted  to  the  jury.    Dwyer  u.  New  York,  etc.,  K.  Co.  (N.  J.).    166. 

Person  in  cab  of  train.  Where  one  was  lawfully  in  the  cab  of  a  freight  tnun 
of  a  railroad,  treating  for  passage,  as  had  frequently  been  done,  and  was 
still  being  done  at  the  time  of  the  trial  by  other  persons  on  the  same 
train,  as  to  an  injury  inflicted  upon  him  by  the  conductor,  he  stands  with- 
in the  reason  and  spirit  of  the  authorities  in  reference  to  like  injuries  done 
to  passengers.    Western  &  A.  R.  «.  Turner  (Ga.).    466. 

Postal  clerk  injured  by  landslide.  The  plaintiff  was  a  railway  mail  clerk  on 
one  of  the  postal  cars  of  the  defendant  railroad  company.  During  the 
course  of  a  trip  the  train  ran  into  a  landslide,  and  plaintiff  was  severely 
injured  by  the  force  of  the  collision.  The  slide  was  not  from  an  embank- 
ment constructed  by  the  defendant  company,  but  from  a  natural  hill  left 
by  the  defendant  when  it  excavated  for  its  road-bed.  In  an  action  to 
recover  damages  for  injuries  sustained,  held,  1.  That  the  accident  was 
•caused  by  the  act  of  God.  2.  That  where  the  accident  is  shown  to  have 
been  occasioned  by  the  act  of  God,  there  is  no  presumption  of  negligence, 
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Kainst  a  common  carrier,  but  the  burden  of  proving  negligence  is  upon 
the  plaintiff.  8.  That  in  providing  against  accidents  resulting  from  the 
act  of  Qod,  ordioary  care  and  dilisence  is  all  that  is  required  of  a  com- 
mon carrier.    Gleeson  «.  Virginia  M.  R.  Co.  (D.  C).    202. 

Ftesumption  as  to  familiarity  with  rules.  Ko  irrebuttable  presumption  arises 
that  a  passen^r  was  familiar  with  the  rules  of  the  company  prohibiting 
him  from  ridiog  on  his  expired  coupon  by  paying  to  the  conductor  the 
difference  between  its  redeemable  value  and  full  fare.  If  he  supposed 
that  he  was  entitled  to  passage  on  such  terms,  he  was  not  to  be  regarded 
as  a  trespasser,  but  merely  as  a  passenger  who  has  made  a  mistake.  The 
question  as  to  which  capacity  he  occupies  should  be  submitted  to  the 
jury.    Arnold  v.  Penn.  R.  Co.  (Pa.).    189. 

Presumption  from  accident.  Prima  facie  the  legal  presumption  arises  that  the 
accident  and  consequent  injury  was  caused  by  the  negligence  of  the 
railroad;  and  the  burden  of  disproving  the  presumption  of  negligence, 
by  showing  that  the  injury  arose  from  an  accident  which  the  utmost 
care,  diligence,  and  skill  could  not  prevent,  is  on  ihe  railroad.  Louis- 
ville, etc.,  R.  Co.  V.  Ritter*s  Adm'r.  (Ky.).    167.  ^ 

Riding  on  a  pass  given  for  a  consideration.    The  plaiutiff,Si  citizen  of  Penn- 

a^vania,  while  travelling  in  New  Jersey,  was  injured  while  riding  over 
le  road  of  the  defendant  company.  It  was  shown  by  the  evidence  that 
the  plaintiff  was  riding  on  a  free  pass,  in  which  it  was  stipulated  that  the 
person  accepting  it  assumed  all  risk  of  accident  The  plaintiff  offered 
evidence  to  prove  that  the  pass  was  not  a  mere  gratuity,  but  that  it  was 
issued  to  him  as  part  consitieration  for  the  leasing  to  his  employer  of  a 
pleasure  resort  owned  by  the  defendant.  The  negligende  of  the  company 
m  causing  the  injury  was  not  denied.  Held,  that  a  charge  to  the  juiy 
instructing  them  that  if  the  pass  was  accepted  by  A.,  not  as  a  mere  gra- 
tuity, but  upon  a  good  consideration,  even  by  the  law  of  New  Jersey,  he 
was  entitled  to  recover,  was  not  erroneous.  Camden  &  Atlantic  R.  Co. 
«.  Bausch  (Pa.).    142. 

Riding  on  freight  trains.  Ejecting  passenger.  Conductors  of  through 
freight  trains  may,  if  required  by  the  rules  of  the  company,  or  the  ex- 
igencies of  the  case,  refuse  to  carry  passengers  in  their  cabs  or  on  their 
trains.  But  such  refusal  should  be  made  known  in  a  civil  and  respectful 
manner  to  a  person  applying  for  passage  thereon,  and  reasonable  oppor- 
tunity should  be  allowed  for  such  person  to  quit  the  cab  of  his  own 
motion.  If  he  should  refuse  to  do  so,  the  conductor  could  use  such 
reasonable  force  as  was  necessary  to  eject  him  therefrom.  The  con- 
ductor's acts  in  relation  to  these  matters,  under  the  facts  of  his  case, 
were  done  in  the  prosecution  and  within  the  scope  of  his  business,  and 
for  his  use  of  insulting  and  obscene  language  in  refusing  passage  to  the 
applicant,  and  his  violence  in  striking  and  injuring  such  person,  the 
company  was  liable,  even  though  it  was  voluntarily  done.  W.  &  AtL 
R  V.  Turner  (Ga.).    465. 

Sleeping-car  company's  liability.  Although  a  sleeping-car  company  is  not 
liable  as  a  common  carrier,  or  as  an  innholder,  yet  it  is  its  clear  duty  to 
use  reasonable  care  to  guard  the  passengers  from  theft;  and  if,  through 
want  of  such  care,  the  personal  effects  of  a  passenger,  such  as  he  mignt 
reasonably  carry  with  him,  are  stolen,  the  company  is  liable  for  it;  and 
a  notice  posted  in  the  wash-room  by  which  the  company  seeks  to  avoid 
liability,  if  not  known  to  the  passenger,  cannot  avail  the  company.  It 
appearing  that  two  larcenies  had  been  committed,  and  that  tJie  porter 
was  found  asleep  when  he  ought  to  have  been  on  duty,  held,  sufficient  to 
submit  the  case  to  the  jury,  ^wis  v,  N.  Y.  Cent.  S.  C.  Co.  (Mass.).  148. 

Bpeed.  As  between  a  railroad  company  and  its  passengers,  it  is  not  at 
liberty  to  run  its  trains  at  any  rate  of  speed  it  may  see  fit,  upon,  a  down 
grade  and  around  a  curve.    liouisville,  etc.,  R.  Co.  v,  Jones  (Ind.).    170. 

Standinff  room  only  announced.  Effect.  An  announcement  made  by  the 
conductor  that  there  were  no  seats  in  the  car,  should  be  construel  to 
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mean  that,  while  passengers  were  warned  that  there  were  no  seats,  they 
were  invited,  if  they  would  submit  to  the  inconyenience,  to  occupy  the 
standing  room.  Lapointe  «.  Middlesex  R.  Co.  (Mass.).  198. 
The  plaintin  had  purchased  a  ticket  of  the  authorized  agent  of  the  defendant 
raUroad  company,  believing  in  good  faith  that  it  was  genuine,  and  is- 
•  sued  by  the  company,  and  such  as  the  agent  bad  a  right  to  sell.  When 
asked  for  his  ticket,  he  stated  such  facts  to  the  conductor  of  the  train,  but 
was  told  by  the  conductor  that  he  could  not  receive  it  for  his  fare.    The 

glaintiff  declined  to  pay  his  fare  again,  and  the  conductor,  laying  his 
ands  upon  him,  told  him  that  unless  it  was  paid  he  would  be*  put  off. 
The  plaintiff  then  paid  the  fare  under  protest.  Held,  that  the  conductor 
was  bound  to  take  the  statements  of  the  plaintiff  as  true  until  the  contrary 
was  proven,  without  regard  to  any  words,  figures,  or  other  marks  on  the 
ticket,  and  that  by  laying  his  hands  upon  him  with  the  purpose  of  re- 
moving him  from  the  tram,  the  conductor  was  guilty  of  assault  and  bat- 
tery, for  which  the  company  was  liable  in  damages.  Hufford  9.  Grand 
R.  &  I.  R.  Oo.  (Mich.).    129. 

Through  couptti  tickets  over  distinct  roads.  Duty  and  liability  of  several 
companies.^  119  n. 

Through  tickets.  That  through- passenger  railway  tickets  in  the  form  of 
coupons,  entitling  the  holder  to  pass  over  successive  roads,  are  regarded 
as  distinct  tickets  for  each  road,  sold  by  the  agent  of  the  first  company 
as  agent  for  the  others.    Younff  t?.  Penna.  R.  Co.  (Pa.).    114. 

Unlawfully  expelled,  may  recover  damages  for  the  indignity  and  the  injury  to 
his  feelings.    188  n. 

Who  is,  in  street  car.  If  deceased  had  got  on  the  car  merely  for  the  purpose 
of  riding  a  short  distance  and  then  jumping  off,  without  an^''  intention 
of  paying  his  fare,  and  did  not  jMiy  fare,  nor  offer  to  pay  it,  then  he 
could  not  have  been  considered  a  passenger,  even  though  the  driver  knew 
he  was  on  the  car,  unless  the  driver  had  consented  to  his  being  and  re- 
maining on.    Muehlhausen  v,  St.  Louis  R.  Co.  (Mo.).    157. 

Who  is,  on  street  car.  The  deceased  had  not  paid  any  fare  at  the  time  of  the 
injury,  but  was  on  the  car  with  the  knowledge  and  permission  of  de- 
fendant's employee  in  cluu^e.  Held,  that  the  deceased  was  a  passenger, 
and  entitled  to  the  same  care  and  protection  as  if  he  had  paid  his  fare. 
Muehlhausen  v,  St.  Louis  R  Co.  (Mo.).    157. 

PBVALTIES. 
Fine.    Allowing  part  to  go  to  informer.    688  n. 

PLEADIH08. 

Allegation:  sufficiency  of.  While,  as  a  eeneral  rule,  a  master  is  liable  for 
the  negligence  of  his  servants  only  when  thev  are  acting  within  the  line 
of  their  duty,  yet  an  allegation  in  the  complaint  that  the  "defendant,  by 
its  agents  and  servants,"  caused  the  injury  to  the  plaintiff  is  sufficient. 
Wabash  R.  Co.  o.  Savage  (In d.).    288. 

Averment  as  to  destination  of  freight.  Where  an  action  is  brought  to  recover 
damages  for  the  refusal  of  a  railroad  comi)anjr  to  transport  the  plaintiff's 
lumb^,  it  is  not  necessary  to  aver  in  the  petition  the  points  to  which  the 
lumber  was  to  be  carried,  and  the  tender  of  the  freight  upon  it,  as  the 
complaint  is  not  for  a  refusal  to  carry  any  specific  lot  of  lumber,  but  for 
the  continual  withholding  of  facilities.  Central  &  M.  R.  Co.  v.  Morris 
(Tex.).    50. 

An  answer  waives  all  defects  of  service.  Hobson  «.  New  Mexico,  etc.,  R.  Co. 
(Arizona).    860. 

Joinaer  of  courts.  An  action  for  the  negligence  of  a  fellow  servant  should 
not  be  blendei  in  the  same  count  with  one  for  the  negligence  of  a  vice- 
principal.    McDermott  f>.  H.  &  St.  J.  R'.  Co.  (Mo.).    628. 
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niABIVCHI— GmtfntMl. 

Motion  to  make  complunt  roedflc.  Where,  in  an.  action  against  a  nilroad 
company  for  damages  for  an  injur^r  maliciously  inflicted,  the  manner 
and  occasion  of  the  injury  are  specifically  set  forth,  it  is  not  error  to 
oyemile  a  motion  to  make  thQ  complaint  more  specific  by  stating  hy 
what  servant  of  the  company  the  injury  was  inflicted,  and  at  what  time 
of  the  day,  and  on  what  kind  of  a  train,  it  occurred.  Wabash  R.  Oo.  o. 
Savage  and.).    288. 

Bereral  counts.  Where  it  appears  that  goods  were  received  for  shipment  un- 
der a  written  contract,  set  out  in  the  first  paragraph  of  a  complaint,  there 
can  be  no  recovery  on  a  second  paragraph,  counting  simply  upon  a 
breach  of  the  carrier's  conunon-law  duty,  and  evidence  of  a  prior  verbal 
agreement  is  not,  in  such  case,  admissible,  even  under  such  secondjpar- 
agraph,  for  the  bill  of  lading  must  control.  Snow  v.  Indiana  B.  W!  R. 
Co.  (LndX    77. 

Sufficiency  of  complaint.  The  plaintiiTs  complaint  alleged  that  the  defend- 
ant railroad  company  ran  its  train  negligently  and  carelessly,  at  a  dan- 
gerous rate  of  sp^,  and  over  a  defective  track,  witb  rails  not  properly 
spiked  to  the  cross-ties,  and  over  curves  not  proi)erly  elevated,  and  so  ran 
the  said  train  by  pulling  the  same  with  a  defective  and  insufficient  loco- 
motive, not  suitable  to  draw  a  passenger  train  at  a  high  rate  of  speed,  by 
reason  of  all  whidi  acts  of  carelessness,  and  without  any  fault  on  the 
part  of  the  plaintiff,  the  train  was  thrown  from  the  track  and  plaintiff 
injured.  Held,  that  such  a  complaint  is  sufficient  on  demurrer.  Louis- 
ville, etc.,  R.  Oo.  o.  Jones  (Ind.).    170. 

The  test  by  which  a  declaration  in  tort  for  breach  of  duty  as  a  public  carrier 
is  to  be  distinguished  from  one  ex  contract  for  breach  of  a  contract  to 
carry  a  passenger  safely,  stated;  and  the  declaration  under  consideration 
held  to  belong  to  the  former  class.  Jacksonville  S.  R.  Co.  «.  Chappell 
(Fla.).    327. 

70LICS  BSeVLATIOV. 

[-Ordinances  as  to  watchman  on  engine.  The  city  ordinance  requires  that 
when  a  locomotive  enpne  is  in  use  within  the  limits  of  the  city,  a  man 
shall  be  required  to  nde  on  the  front  of  the  locomotive  when  going  for- 
ward, and  on  the  tender  when  goi^  backward,  not  more  than  twelve 
inches  from  the  bed  of  the. road.  When  it  was  found  to  be  unsafe  to 
place  a  man  in  the  position  required  by  the  ordinance  upon  an  engine  of 
modern  construction,  AM,  that  the  company  would  not  be  guilty  of  neg- 
ligence for  not  doing  that  which  would  endanger  the  life  of  Qib  employee. 
Baltimore  &  O.  R.  Co.  «.  Mali  (Md.).  628. 
Speed.    Violation  of  city  ordinance.    678  n. 

POOLS. 

A  proposition  that  the  resppndents  are  ready  and  willing  to  make  the  same 
arrangements  with  petitioner's  lines  as  they  have  made  with  the  Missouri 
Pacific,  provided  they  will  tender  them  the  same  amount  of  business, 
under  the  same  conditions,  will  not  have  the  effect  to  sustain  the  pooling 
contract  when  it  is  provided  by  its  charter,  sec.  15,  that  '*the  same 
charges  per  mile,  as  to  i)a8sengers,  and  per  ton  per  mile,  as  to  freight 
.  .  .  shall  be  made  by  said  company  as  they  make  for  freight  and  pas- 
sengers over  their  own  road;"  the  proper  construction  of  this  section 
not  permitting  that  connecting  roads  should  be  charged  less  or  more,  as 
to  freight  or  passengers,  than  the  rates  charged  over  the  Texas  &  Pacific 
lines,  but  the^same.  Mo.  Pac.  R  Co.  v,  Tex.  &  Pac.  R.  Co.  (U.  S.  0.  0; 
La.).    1. 

Continuance  of  pooling  contract  by  receiver.    18  n. 

It  having  come  to  the  knowledge  of  the  court  that  the  receivers  of  the  Texas 
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&  Pacific  road  are  mombers  of  the  Texas  Traffic  Association,  formed 
for  the  purpose  of  regulating  through  rates  into  Texas,  the  receiyers  are 
ordered  to  withdraw  tlieretrom,  if  the  Association  has  any  power  to 
make  discriminating  rates  for  against  tlie  Texas  &  Pacific  K.  Co.  Mo. 
Pac.  R.  Co.  V.  Tex.  &  Pac.  R.  Co.  (U.  8.  C.  C.  La,).  1. 
Under  a  proper  2x>nstruction  of  statutory  and  constitutional  proyisions,  the 
pooling  contract  giying  the  Missouri  Pacific  lines  adyantages  not  granted 
to  other  connecting  lines  is  unlawful,  and  an  order  will  be  entered  direat- 
ing  the  receiyer  to  abrogate  and  annul  the  contract,  so  far  as  it  contem- 
plates any  discrimination  against  connecting  lines,  and  to  glye  the  peti- 
tioners the  same  rates  and  priyileges  for  doing  business  as'  are  giyen  to 
that  road;  the  consideration  that  the  present  arrangement  operates  to 
the  benefit  of  the  trust  property,  or  that  they  are  satisractory  to  the  traffic 
Agents  of  [petitioner's  line,  is  immaterial.  Mo.  Pac.  R.  Co.  v.  Tex.  & 
F  R  Co.  (U.  8.  C.  C.  La.).    1. 

PSACTICE. 

See  Assignment. 

Arguments  of  counsel.  The  trial  judee  who  had  heard  the  speeches  of  op- 
posing counsel,  and  knew  what,  if  anything  was  said  to  proyoke  the  last 
remarks  of  counsel  in  his  closine  speech,  was  in  a  better  position  than  an 
appellate  court  to  determine  whether  he  should  interfere  or  not;  and  it 
is  only  when  it  clearly  appears  that  this  discretion  has  been  abused  that 
the  supreme  court  will  interfere.  Huckshold  v,  8t.  Louis,  etc.,  R  Co. 
(Mo.).    659. 

Argument:  opening  and  closing.    Where  a  bill  had  been  filed  to  enjoin  seye- 

■ral  common-law  actions,  and  in  consequence  they  were  tried  with  the 

bill,  and  both  parties  introduced  testimony,  the  complainant  in  the  bill 

was  entitled  to  open  and  conclude  the  argument.    Guess  o.  Stone  Mt, 

etc.,  Co.  (Ga.).    286. 

Appearance  b^  motion  to  quash.  It  is  proyided  by  the  Texas  Rey.  St.,  Art 
248,  that  if  the  citation  or  seryice  is  quashed  upon  motion  of  the  defend- 
ant, he  shall  be  deemed  to  haye  entered  his  appearance  to  the  succeeding 
term  of  court.  The  result  of  Uiis  rule  is,  that  wheneyer  he  appears  ana 
moyes  to  quash  the  seryice,  be  is  considered  as  haying  appeared  to  the 
merits  at  the  next  term,  whether  his  motion  be  sustained  or  oyerruled. 
It  is  the  option  of  the  defendant  who  thinks  he  is  not  duly  seryed  with 
process  either  to  moye  to  set  it  aside,  or  to  appeal  from  the  judgment 
should  one  be  rendered  against  him;  the  legislature  does  not  infringe 
any  of  his  constitutional  sights  by  declaring  that  his  appearance  to  quash 
the  writ  of  seryice  shall  be  deemed  a  good  appearance  for  the  next  term. 
Central  AM.K  Co.  v,  Morris  (Tex.).    60. 

Assignment  of  errors.  The  Michigan  act  (Laws  1885,  p.  104)  passed  May  14, 
1885,  providing  that  a  party  aggrieved  by  the  chkrge  of  a  circuit  judge 
may  assign  errors  thereon  in  the  supreme  court  the  same  as  though  ex- 
ceptions had  been  taken  at  the  trial  m  the  circuit  court,  applies  to  ques- 
tions of  practice  only,  and  is  a  remedial  statute  intended  to  apply  to 
cases  pending  as  well  as  those  subsequently  commenced;  and,  when  the 
trial  of  a  cause  was  concluded  March  14,  1885,  and  the  bill  of  exceptions 
settled  May  26,  1886,  errors  were  properly  so  assigned  May  81,  1886. 
Hufford  V.  Grand  R  &  L  R  Co.  ^ich.).    180. 

Evidence  not  reviewed  on  appeal.  The  jury  found  as  a  fact  that  the  plaintiff 
was  not  guilty  of  contributory  negligence.  Beld,  that  the  supreme 
court  cannot  say  from  the  evidence,  and  as  a  matter  of  law,  that  the 
finding  of  the  jury  is  erroneous.  St.  Louis,  etc.>R.  Co.  v.  Weaver 
(Kan.).    841. 

Bzoepting  to  instructions.  The  plaintiff,  while  going  over  a  railroad  cross- 
ipg,  had  his  foot  fastened  in  a  hole  in  a  culvert  which  covered  a  little 
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drain  that  ran  along  the  side  of  the  track.    While  in  this  condition  an 
engine  hacked  down  upon  him,  and  cut  off  his  foot.    At  the  trial  the 

Suuntiff  offered  ten  prayers,  which  were  all  granted  by  the  court.  The 
efendants  made  objections.  EM,  that  where  prayers  of  opposite  party 
are  excepted  to  only  on  the  ground  of  want  of  evidence  to  support  Uiem, 
the  ol^ection  that  they  are  incorrect  as  legal  propositions  is  deemed 
waived,  and  will  not  be  considered  on  appeal.  Baltimore  &  O.  R  Go. 
«.  Mali(Md.).    628. 

Bzceptions.  In  order  to  show  the  error  relied  on  by  a  special  exception,  the 
court  must  look  at  the  whole  evidence  which  was  contained  in  other 
bills  of  exception.    Baltimore  &  Ohio  R.  Co.  v,  Mali  (Md.).    628. 

Finding  of  fact  not  disturbed.  Where  a  passen^r  who  is  injured  in  a  rail- 
road accident  had,  prior  thereto,  been  in  a  diseased  condition .  and  there 
is  a  conflict  of  evidence  as  to  whether  her  disabled  condition  at  the  time 
the  action  was  brought  was  solely  the  result  of  the  company's  negligence, 
the  appellate  court  will  assume  that  the  jury  and  court  below  exercised 
the  utmost  good  faith,  and  brought  to  bear  upon  the  issues  involved 
their  unbiased  and  heist  judfi^ment,  and  will  not,  until  the  contrary  is 
shbwn,  reverse  a  judgment  for  the  plaintiff.  Louisville,  etc.,  R.  Co.  v. 
Jones  (Ind.).    170. 

It  is  not  every  error  that  will  reverse ;  only  when  the  error  may  have  led  to  a 
wrong  conclusion.    Hobson  v.  New  Mexico,  etc.,  R.  Co.  (Arizona).    360. 

Record.  Question.  An  entry  in  the  record,  **  objected  to  by  the  defendant, 
objection  overruled,  and  exceptions  taken  at  the  time  of  objection,"  pre- 
sents no  question  on  the  admission  of  evidence.  Louisville,  etc.,  R  Co. 
c.  Jones  (lad.).    170. 

Return  of  service.  Presumption.  Where  one  person  acts  as  agent  for  two 
different  corporations,  and  two  separate  citations  are  issued  against  them, 
different  in  wording,  but  both  oirected  to  him  as  agent,  it  cannot  be 
presumed  from  a  return  of  the  officer  upon  each  citation  that  he  had  de- 
livered a  copy  of  "  this  writ,"  that  he  delivered  but  one  copy  to  the  agent 
Central  &  M.  R  Co.  e.  Morris  (Tex.).    50. 

Service  of  more  than  one  citation.  It  is  provided  by  a  Texas  statute  that  but 
one  citation  shall  issue  for  all  the  defendants  living  in  the  same  coimty, 
but  an  issuance  of  more  than  one  citation  does  not  render  the  service  void; 
its  only  effect  is  to  make  the  plaiDtiff  responsible  for  additional  costs. 
Central,  etc.,  R  Co.  v,  Morris  (Tex.).    50. 

Service  on  **  domestic"  corporation.  In  proceedings  under  title  1,  c.  34,  Oen. 
St  1878,  to  take  private  property  for  public  uses,  in  the  case  of  domestic 
corporations,  the  mode  of  service  of  notice  provided  in  section  15,  to  wit 
*'upon  the  president,  secretary,  or  any  director  or  trustee  of  such  cor- 
poration," is  exclusive;  and  hence  service  *'upon  any  acting  ticket  or 
freight  agent*'  under  chapter  64,  Laws  1871  (Oen.  St.  1878,  c.  66.  §  62), 
would  not,  in  such  proceedin&;8,  be  legal  service.  In  re  St.  Paul,  etc., 
R  Co.  V.  Minnesota  K.  Co.  (Mmn.).     255. 

Tariance.  Where  a  petition  is  filed  against  the  "C.  railivod  Co."  and  the 
citation  is  issued  against  the  "  C.  railtoay  Co.,"  the  variance  is  immate- 
rial.   Central  &  M.  R  Co.  e.  Morris  (Tex.).    50. 

When  instructions  are  not  brought  into  the  record  by  a  bill  of  exceptions,  it 
must  affirmatively  appear  that  they  were  filed.  Ft.  Wayne  C.  &  L.  R 
Co.  V.  Byerle  (Ind.).    806. 

Where  a  right  is  to  be  enforced  by  a  common-law  action,  it  is  wholly  incon- 
sequential whether  the  right  has  been  conferred  by  statute  or  by  the 
common  law  so  far  as  the  procedure  in  court  is  concerned.  Union  R  & 
T.  Co.  V.  Shacklett  (Mo.).    108. 


INDEX.  783 

FBB8U1IFTI0V. 

Bee  Pragticb. 

Arises  when:  the  plaintiff,  by  makine  it  appear  that  she  was  a  passenser  upon 
defendant's  train,  and  while  being  carried  as  such,  the  car  in  wnich  she 
was  seated  left  the  track,  and  she  suffered  injuries  thereby,  shows  a  state 
of  thinffs  upon  which  a  presumption  of  negligence  arises  against  the 
nulroacT  company,  which  stands  with  the  force  and  efficiency  of  actual 
proof  of  the  fact,  and  is  available  for  her  benefit  until  negatived  and 
overthrown  by  proof  that  the  casualty  resulted  from  inevitable  or -un- 
avoidable accident,  against  which  no  human  skill,  prudence,  or  foresight, 
as  usually  and  practically  applied  to  careful  railroad  management,  could 
provide.    Louisville,  etc.,  K.  Co.  v.  Jones  (Ind.).    170. 

As  to  capacity  to  hear.  In  the  absence  of  proof  showing  that  the  employees 
of  the  train  were  informed  of  the  deafness  of  deceased,  heid,  that  he  must 
be  regarded,  so  far  as  the  duty  of  the  defendants  was  concerned,  as  in  the 
full  possession  of  his  faculty  of  hearing.  Frazer  «.  8.  &  N.  Alabama  R. 
Co.  (Ala.).    565. 

Care  in  hiring  servants.  The  law  presumes  that  the  master  exercises  care  in 
the  employment  of  his  servants,  and  the  burden  is  upon  him  who  alleges 
negligence  in  this  particular  to  prove  it  McDermott  v,  H.  A  St  J.  It 
Co.  (Mo.).    528. 

Of  negligence  from  accident.    170  n. 

Of  neffligence  from  derailment.    186  n. 

Overthrowing.  When  a  presumption  of  neeligenoe  arises  against  a  railroad 
comjNmy  through  a  derailment  of  its  tram  and  injury  to  a  passenger,  all 
that  is  required  of  it  to  overthrow  such  presumption,  and  to  exonerate 
itself  from  liability,  is  to  show  that  in  the  conduct  of  its  business  it  had 
employed  the  utmost  skill,  prudence,  and  circumspection  practically  and 
usually  applied  to  railroad  carrying,  and  that  notwithstanding  all  that 
the  cause  of  the  accident  was  not,  and  could  not  reasonably  have  been, 
discovered  and  guarded  against  Louisville,  etc.,  R.  Co.  «.  Jones  (Ind.). 
170. 

PBOBATB  OOmtT. 

See  Bminbst  Domain. 
Condemnation  in.    See  Eminsnt  Domain. 

PB00X8S. 

See  Practicb. 

EATI8. 

See  Affbal;  Common  Cabbixb. 

Overcharge.  Plaintiff  held  not  entitled  to  recover.  Nat.  Tube  Works «.  Bait 
&  O.TR.  Co.  (Pa.).    18. 

Statute  fixing  rates  for  tolls  for  "every  carriage,  wagon,  and  other  wheeled 
vehicle  of  whatever  description,"  does  not  am)ly  to  street  ca  "s,  Monon- 
gahela  B.  Co.  «.  Pittsbuiigh  <&  B.  P.  R.  Co.  (nu).    80. 

BXOXITXB. 

Continuance  of  pooling  contract  bv.    18  n. 

Pooling  contract  by,  held  unlawful.    Mo.  Pac.  R  Co.  v.  Tex.  &  P.  R  Co. 

(tiT  8.  C.  C.  La.).    1. 
Pool.    Receiver  ordered  to  withdraw  from.    Mo.  Pac.  R  Co.  «.  Tex.  &  Pac. 

R  Co.  (U.  S.  C.  C.  La.).    1. 
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BIVOTAL  07  CAtriBS. 

A  case  cannot  be  reraoyed  from  a  State  court  to  the  Federal  cotirts,  ttttder  the 
Act  of  Congress  of  March  8,  1876,  after  a  bearing  has  been  had  in  the 
State  court  on  a  demurrer  to  the  complaint,  because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.*  St.  Louis,  etc.,  R.  Co.  v. 
Weaver  (Kan.).    341. 

A  suit  against  a  collector  of  the  customs  in  a  State  court,  in  which  the  dec- 
laration alleges  that  the  collector,  by  his  deputy,  delivered  imported 
goods  upon  which  there  was  a  Hen  for  freight  to  the  consignee,  on  re- 
ceipt of  the  freight  charges,  without  notifying  the  carriers  as  required  by 
Uie  Act  of  June,  1880,  sees.  10,  21,  Stat.  175,  and  which  sues  to  recover 
the  money  so  received,  is  removable  into  the  Circuit  Court  of  United 
States  under  Rey.  Stat.  §  648,  although  the  collector  may  aUese  in  his 
defence  that  the  act  waa  not  done.  Cleveland,  etc.,  R.  Co.  v.  IfcClung 
(U.  S.  a  C).    70. 

BM  AOJUDIOATA 

When  this  case  was  before  the  Supreme  Court  before,  it  was  held  that  the 
grant  of  a  nonsuit  was  error,  and  that  the  case  should  be  submitted  to 
tiie  jury.  This  point  is  m  acffudieata,  and  the  Jury  having  found  for  the 
plaintiff,  a  new  trial  wil>  not  be  granted  on  that  ground.  Cook  o.  West- 
em  &  Atlantic  R.  Co.  (Georgia).    817. 

SIGHAL8. 

Injury  by  whistling  so  as  to  frighten  horse  at  crosshag.    689 1K 
Penalty  for  not  signalling  at  crossing.    680  n. 
Signals.    666  n. 

tLUPnre-OAB  ooxpavt. 

See  Pasbbhgxb. 

8?BCIAL  nrTBBIlOOATOBISS  TO  JIHUSS. 

All  the  special  findings  must  be  considered  toffether.    804  fi. 

Antagonism  must  appear  on  face  of  record.    o08  n. 

Conditional  request    299  n. 

Conclusions  of  law  embodied  by  a  Jury  in  its  special  findings  should  bO  di^ 

regarded.    Louisville,  etc.,  R  Co.  v.  Frawlev  (Ind.).    8%. 
Cvonsulting  special  findings  on  motion  for  new  truJ.    8Cf5. 
Deff  ree  of,  inconsistency.    808  n. 
Differs  from  a  special  verdict.    297  n. 
Discharge  without  objection.    801  n. 
Effect  of  granting  a  new  trial.    805  n. 
Errors  cured  by  special  findings.    806  n. 
Evasive  question.    801  n. 
Example  of  a  statute.    297  n. 
Example  of  incomplete  answers.    801  n. 
Failure  to  answer  improper  questions.    801  fi. 
Failure  to  object  to  answer  because  not  full  enough.    801  »• 
Form.    299  n. 

General  and  detailed  questions  and  findings.    802  n. 
General  instructions  should  not  be  given  where  special  findings  aie  asked  Of 

the  Jury.    Louisville,  etc.,  R  Co.  v.  Frawley  (Ind.)*    808. 
Inconsistent  with  each  other.    808  n. 
Inconsistent  with  general  verdict    808  n. 
Jury  must  answer.    800  n. 
Leading.   299  n. 
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SnCIAL  nrTSBBOOATOBISS  TO  JWBIBB— Continued. 

■ 

Motion  for  new  trial.    806  n. 

Making  part  of  record.    808  n. 

Motion  for  Judgment  erroneously  overruled.    804  n. 

Motion  for  judgment  upon.    804  n. 

Motion  on  nndings  by  plaintiff.    804  n. 

Not  an  instruction.     3d9  n. 

Nothing  will  be  presumed  in  favor  of  the  answer  of  the  fury  ta  special  inter- 
rogatories, and  thejy  will  not  control  the  general  veraict  unless  they  are 
invincibly  antagomstic  to  it.  Ft.  Wayne,  U.  &  L.  R  Ck>.  v,  Byerle  (Ind.). 
806. 

Objeol.    298  n. 

Objection  to  interrogatory  by  opposite  party.    389  n. 

Obligation  of  court  to  submit.    298  n. 

Presumptions  in  favor  of.    803  n. 

~tuestion  of  fact  not  involved  in  issue,  299  n. 
jnestions  of  la^.    299  n. 
juestion  refused  covered  by  another.    800  n. 

Signing  answers,  802  n. 

Special  verdict  in  place  of  answers.    801  fi. 

Submission  of  interrogatories.    8(K9  n. 

Subndtting  interrogatories.    656  n. 

Unconditional  direction.    299  n. 

Venire  ds  novo.    804  n. 

When  answer  to  interrogatories  are  conflicting,  the  general  vezdict  will  oon- 
trol.    Wabash  R  Co.  v.  Savage  (Ind.).    SSS. 

When  request  to  be  made.    298  n. 

Withdrawing  questions.    300  n. 

SPIGIAL  YSSSIOTfl. 
Bee  note,  296  «^  Mg. 


See  note,  077  ft. 

8TATI0H. 
Yard  at:  condemnatioii  of.    Pittsburgh  J.  R  Go/b  Appeal  (Pft.>.    M6. 

sTOPPAeE  nr  TSAvnTu. 

Right  terminates  when.    See  Gomxon  Cabbder. 

8TBSBT  CAB. 

See  BviDENGB;  Minobs;  Ratbb. 

SUVBAT. 

A  railway  company  cannot  avail  itself  of 'a  violation  of  a  Sunday  law  as  a  de- 
fense to  an  aqtion  against  it  by  an  injured  employee.  Louisville,  etc.,  R 
Co.  V,  Frawley  (Ind.).    808. 

<*8WiTCE,  Bimnre." 

A  "  running  switch  "  consists  either  "  in  detaching  the  portion  of  the  train  to 
be  switched  off  while  the  cars  are  in  motion,  or  "the  locomotive,  with- 
out being  coupled,  may  iMMck  up  to  a  car,  or  a  portion  of  a  train,  with 
considerable  speed,  ana,  giving  it  a  parting  kick,  send  it  off  in  any  de- 
sired direction;"  and  these  movementa  may  be  proved  by  the  actual  con- 
dition of  things  at  the  time  when  the  accident  oecuired.  R  ft  O.  R  Co* 
«.  Eean  (Md.).    680. 
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TBAmO. 


Right  of  carrier  to  divert  from  one  line  to  anotber.  Snow  «.  Indiuia»  B.  ft 
W.  R.  Ck).  (Ind.).    77. 

TB1SPAS8. 

See  Nbgligbhcs. 

A  person  struck  b]^  a  car  while  walking  upon  the  railroad  track  without  right 
cannot  maintain  an  action  for  injuries  in  the  absence  of  evidence  of  wil- 
ful or  reckless  conduct  on  the  part  of  the  company  or  its  agents.  Wright 
V.  Railroad  Co.  (Mass.).    662. 

Boy  stealing  ride  on  cars.    694  n. 

Duty  of  company  to.    684  n, 

USAOE. 
Of  transportation.    See  Leonard  «.  Fitchboig  B.  Oo.  (Bfaas.).    106. 

WAIYEB. 

An  employee  of  a  railroad  company  may  by  contract  waive  his  right  to  sue 
for  injuries  not  arising  from  criminal  negligence  on  the  part  of  the  com* 
pany,  or  its  other  employees;  but  any  negligence,  either  of  omission  or 
commission,  on  the  part  of  other  employees  of  the  road,  in  connection 
with  their  business,  from  which  serious  injury  results,  constitutes  crim- 
inal negligence,  and  a  contract  waiving  the  right  to  sue  for  injuries  result- 
ing therefrom  is  contrary  to  public  policy,  and  void.  Cook  v.  Western  & 
A.  R  Co.  (Oa.).    818. 

Defects:  may  l^e  waived.  An  employee  may  waive  the  right  to  exact  of  his 
employer  such  appliances  as  the  law  requires,  and,  as  a  general  nile,  Uie 
acceptance  or  retention  of  service  without  complaint,  after  full  knowl- 
edge  of  a  permanent  patent  defect,  amounts  to  a  waiver  of  such  defect 
Hooper  «.  Columbia  A  O.  R.  Co.  (8.  C).    488. 

Passenger  waives  action  by  acceptance  of  fare  returned.  Florida  So.  R  Ca 
9.  Eatz  (Fla.).    188. 
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